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In the Matter of: O 7!
AN INVESTIGATION OF THE )

ENERGY AND REGULATORY ) ADMINSTRATIVE

ISSUES IN SECTION 50 OF ) CASE NO. 2007-00477
KENTUCKY’S 2007 ENERGY ACT )

ATTORNEY GENERAL’S MOTION TO DISQUALIFY
COMMISSIONER CAROLINE PITT CLARK

Comes now the intervenor, the Attorney General of the Commonwealth of Kentucky, by
and through his Office of Rate Intervention, and tenders this objection to the participation of
Commissioner Clark in the above matter. Succinctly stated, he objects to Commissioner Clark’s
participation in this matter because there is an actual and/or the appearance of conflict due to the
employment of Commissioner Clark’s husband with Stoll Keenon Ogden, counsel for E.ON
U.S., LLC, Western Kentucky Energy Corp. and LG&E Energy Marketing Inc. in this instant
matter.

In support of his motion, he adopts and incorporates as though stated herein his motion to
disqualify Commissioner Clark filed in the Matter of Notice of Adjustment of the Rates of
Kentucky-American Water Company Effective on and after May 30, 2007, Case No. 2007-00143.
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FAX: (502) 573-8315
Dennis. Howard@ag.ky.gov

Paul Adams(@ag kyv.gov
Larrv.Cook{@ag.ky.gov

CERTIFICATE OF SERVICE AND NOTICE OF FILING

I hereby give notice that this the 29" day of April, 2008, I have filed the original and
ten copies of the foregoing Attorney General’s Motion to Disqualify Commissioner Caroline Pitt
Clark with the Kentucky Public Service Commission at 211 Sower Boulevard, Frankfort,

Kentucky, 40601 and certify that this same day I have served the parties by mailing a true copy of

same, postage prepaid, to:

Lonnie E. Bellar

Vice President - State Regulation
E.ON US Services, Inc.
Kentucky Utilities Company
Louisville Gas And Electric Co
P .0. Box 32010

Louisville, Kentucky 40202

Joe F. Childers

Getty & Childers

1900 Lexington Financial Center
250 West Main Street
Lexington, Kentucky 40507

Michael . Core
President/CEO

Big Rivers Electric Corporation
P. O.Box 24

Henderson, Kentucky 42420

Honorable John M. Dosker
General Counsel

Stand Energy Corporation
Building 3, Suite 110

1077 Celestial Street
Cincinnati, Ohio 45202-1620

Honorable John J. Finnigan, Jr.
Rocco O. D’ Ascenzo

Patty Walker

Duke Energy Kenfucky, Inc.
139 East Fourth Street, EX 400
Cincinnati, Ohio 45202

Honorable Tyson A. Kamuf
Sullivan, Mountjoy, Stainback
& Miller PSC
P. O. Box 727
Owensboro, Kentucky 42302-0727

Honorable Lisa Kilkelly

Legal Aid Society

416 West Muhammad Ali Blvd.
Ste. 300

Louisville, Kentucky 40202

Honorable Michael L. Kurtz
Boehm, Kurtz & Lowry

36 Fast Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Honorable Charles A. Lile

Senior Corporate Counsel

East Kentucky Power Cooperative, Inc.
P. O.Box 707

Winchester, Kentucky 40392 0707
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Timothy C. Mosher
President - Kentucky Power
American Electric Power

P O Box 5190

Frankfort Ky 40602

Honorable Mark R. Overstreet
Stites & Harbison

P. 0. Box 634

F fort Ky 4060- 0634
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Jason P, Renzelmann

Sheryl G. Snyder

Frost Brown Todd, LLC

400 West Market Street, 32nd Floor
Louisville, Kentucky 40202-3363

Stephen A. Sanders

Appalachian Citizens Law Center, Inc.
52 Broadway, Ste. B

Whitesburg, Kentucky 41858
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Commonwealth of Kentucky
Before the Public Service Commission

In the Matter of:

NOTICE OF ADJUSTMENT OF THE RATES OF )
KENTUCKY-AMERICAN WATER COMPANY } Case No. 2007-00143
EFFECTIVE ON AND AFTER MAY 30, 2007 )

ATTORNEY GENERAL’S MOTION TO DISQUALIFY COMMISSIONER
CAROLINE PITT CLARK
Comes now the Attorney General, by and through his Office of Rate
Intervention (“Attorney General”) and moves for the disqualification of
Commissioner Caroline Pitt Clark (“Clark” or “Commissioner”). As grounds for
his motion the attorney General states that that Clark’s husband, Mr. Justin D.
Clark (“Mr. Clark”), is employed by Stoll Ogden Keenon PLLC (“SKO”), counsel
of record for Kentucky-American Water Company (“KAWC”) in the instant case.

Given this conflict, the Commissioner must disqualify herself.



Statement of Facts

On August 6, 2007, the Attorney General was advised that Commissioner
Clark’s husband, Mr. Clark, is employed as an attorney with SKO — counsel of
record for KAWC as well as many utilities under the Commission’s jurisdiction.'
The law firm of SKO appears before the Commission on a frequent, if not almost
daily, basis.

On August 7, the Attorney General hand-delivered a letter to the PSC for
Clark asking that she advise the Attorney General as to whether she would
preside over cases in which SKO was counsel of record given the fact that an
actual or apparent conflict of interest exists.”

On August 8, 2007, SKO's Louisville office forwarded a letter to the
undersigned stating that Mr. Clark was an associate in the firm. SKO maintained
that it had screened Mr. Clark from any participation in matters pending or
likely to be pending before the PSC.> A subsequent second letter dated August 9,
2007, from SKO’s Lexington office made the same representations about Mr.
Clark.*

By letter dated August 10, PSC General Counsel informed the Attorney

General that the Commission had received the August 7t letter but that Clark

!, See attachment A which is SKO's homepage on its website. SKO lists E.ON US as one of its clients as
well as touts its established regional reputation in representing signature industries such as
telecommunication and utility companies.

2 See attachment B.
3 See attachment C.,
4 See attachment D.



had yet to be sworn-in and had not assumed her duties. However, the letter
would be kept for her review upon her arrival.’

By letter dated August 13, the Attorney General acknowledged receipt of
the letter from SK('s Louisville office and stated that until such time as he
received a letter from Clark, he would take no position on whether SKO would
be conflicted out of any Commission cases presided over by Clark.®

To the best of the Attorney General’s knowledge and belief, Clark
assumed her duties at the Commission on or about August 16th. Having received
no response, on September 6, the Attorney General hand-delivered another letter
to the Commission for Clark requesting a response to the August 7 letter as well
as an inquiry as to whether Clark was participating in matters since her arrival
wherein SKO was serving as counsel.’ By letter dated September 11,
Commission’s General Counsel advised the Attorney General that Clark would
address the issues raised on or before September 18.°

In another case involving Kentucky-American related to the proposed
construction of a treatment plant, associated facilities and a transmission line,”
the Commission entered an order addressing a request by the Louisville Water

Company to amend the procedural schedule and to file rebuttal testimony. In

5 See attachment E.
6 See attachment F,
7 See attachment G.
8 See attachment H.

% See In the Matter of the Application of Kentucky-American Walter Company for a Certificate of Public

Convenience and Necessity Authorizing the Construction of Kentucky River Station II, Associated Facilities
and Transmission Main, Case No. 2007-00134.



granting some but denying other relief, the Commission did so stating that
otherwise its decision “could weaken public confidence in a final decision in this
proceeding.”'® Moreover, the Commission held public meetings on the nights of
September 10, 12, and 13 for the purpose of receiving public comment in the case.
At the beginning of each meeting, Chairman Goss announced that the

Commissioners were attending in a quasi-judicial capacity and thus could not

answer any questions.’

On September 13, the Attorney General appeared before the
Commissioners, induding Clark, involving a matter with a water district."> At
the beginning of the hearing, the Attorney General noted on the record that
Clark’s father represents a client opposed by the Attorney General in circuit
court. In light of the fact that the litigation was not before the PSC, a conflict did
not arise. However, the Attorney General put the Commission on notice that had
there been a case in front of the Commission wherein Clark had a familial
relationship with either counsel serving in the case or counsel’s firm, the
Attorney General would move for the disqualification of the Commissioner.

On September 18, the Attorney General appeared in the instant matter for
the hearing on the merits of the case. At the beginning of the hearing, Clark

announced that she would abstain from ruling in the case and seek an opinion

*0 See order at page 7.

Because the Commission has repeatedly stated that public comments are not given any evidentiary
weight in the deliberations of the case, the Attomey General did not object to the participation of
gommissioner Clark.

The particular case was In the Matter of Examination of the Operation and Reasonableness of the
Offsetting Improvement Charge of Henry County Water District No. 2, Case No. 2006-00191,
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from the Executive Branch Ethics Commission (EBEC). The Attorney General
nonetheless moved for disqualification and insisted that Commissioner not
participate other than observing; i.e., she should not ask questions in the capacity
as a Commissioner, nor should she deliberate or vote on the outcome.

On the afternoon of that same day, a letter was hand-delivered to the
undersigned wherein Clark opined that neither an actual nor an apparent
conflict exists but that she would voluntarily abstain from voting on, or deciding
in, any matters before the Commission in which SKO serves as counsel until such
time as she received an advisory decision from the EBEC."

It remains unclear, however, whether she will refrain from all
participation in the cases wherein SKO serves as counsel.

ARGUMENT

I. The Commissioners must preserve the integrity of their quasi judicial
role by eliminating any conflict.

The utmost of steps must be taken by members of the bench and bar in
preserving the integrity of our judicial or quasi-judicial system. Public confidence
in the integrity and impartiality of the Commission is essential. Indeed, the
Commission has stated that public confidence should not be weakened with any
decision. “The PSC acts as a quasi-judicial agency utilizing its authority to
conduct hearings, render findings of fact and conclusions of law, and utilizing its

expertise in the area and to the merits of rates and service issues.” Simpson

13 See attachment I.



County Water District v. City of Franklin, 872°5. W. 2d 460, 465 (Ky. 1994). As such,
any conflicts, improprieties, or appearances thereof must be avoided.

Clark’s husband is an associate with SKO ~ a law firm which represents
many of the utilities under the jurisdiction of the Commission. While the
Attorney General does not contest SKO's representations that Clark’s husband
has been screened off from any participation in matters pending or likely to be
pending before the Commission, the point remains that SKO appears before the
Commission on a frequent, if not almost daily, basis. In other words, part of
SK('s revenuie in turn pays the salary of Clark’s husband and thus contributes to
the Commissioner’s family income.

SKO's letters reflecting its “screening” of Clark’s husband’s activities beg
the question of whether there is any conflict. Even assuming he does not work on
utility matters, the firm’s financial integrity is intrinsically linked to the
profitability of its various segments as a whole. SKO has made no assertions that
a trickle down effect does not have any impact on her husband’s salary. Indeed,
if SKO had stated that it could forego representing utility companies with no
financial impact on its survival, then and only then, could an argument be made
that Clark’s husband’s salary would not be affected.

Under KRS 278.060(3), Clark thus receives value from a utility by way of
her husband’s law firm. Hence, an actual conflict exists which necessitates
disqualification. Moreover and regardless of any value received, the public

perception that Clark’s husband'’s firm may benefit from her decisions in and of



itself requires disqualification because at least the appearance of impropriety
exists.

Additional guidance exists for the situation at hand. Because the
Commission serves in a quasi judicial’ role when it makes final decisions that are
subject only to judicial review under KRS 278.410, the standards to be observed
in rendering its decisions should be those observed by the judiciary -- the
Kentucky Code of Judicial Conduct. In fact, trial commissioners, who need not be
attorneys, are required to abide by the judicial canons per SCR 5.070. While the
Commissioners are not members of the judiciary and thus are not subject to the
Judicial Retirement Commission, their function fulfills a similar nature of the
judiciary. Therefore, the canons should serve as standards.

In Abell v. Oliver, 117 SSW. 3d 661 (Ky. 2003), Kentucky’s highest court held
that a trial judge must disqualify herself when her husband’s firm appeared as
counsel before her on a case, even though her spouse did not participate in the
same proceeding. The court held that SCR 4.300 required the disqualification,
and that SCR 1.10(a) imputes disqualification of one associate of a firm to all
members of the firm,"” The court further held that the de minimis rule under SCR
4.300 Canon 3E(1)(d) does not apply to provide any qualification to automatic

disqualification.’® Specifically, the court rejected arguments that a judge must

1 See Simpson County Water District, supra at 465, “The PSC acts as a quasi-judicial agency utilizing its
authority to conduct hearings, render findingg of fact and conclusions of law, and utilizing its expertise in
the area and to the merits of rates and service issues.”

15 1d, at 662 (emphasis added).
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have more than a de minimis interest that could be substantially affected by the
proceeding prior to disqualification based on two reasons, First, the court
concluded that the de minimis rule is a separate rule, not a qualification on the
prohibition against a spouse appearing before a judge. Second, the court found
that the trial court denied full disclosure of her spouse’s interest.'’

Just as the trial judge in Abell, supra should have disqualified herself based
on her husband'’s interest, so, too, must Clark disqualify herself in the instant
matter based on her husband’s interest. Moreover, Clark must do so in any and
all matters in which SKO represents a utility before the Commission. The holding
of Abell, supra and the application of SCR 4.300 are unfettered and absolute.

Were Clark a trail commissioner, under SCR 5.050, the same result would
follow because “a trial commissioner shall disqualify himself in all matters in
which he has an interest, relationship or bias that would disqualify a judge.”

Regardless of whether an actual conflicts exists, there is at least the
appearance of impropriety. The preamble of Canon 2 states that “a judge shall
avoid impropriety and the appearance of impropriety in ail of the judge’s
activities.” This includes the requirement that a judge shall not allow family,
social, political or other relationships to impair the judge’s objectivity. SCR 2D,
Because of the family relationship or marriage at hand, there is at least the
appearance of impropriety in the public’s eye if SKO is involved in the case over

which Clark presides. Accordingly, Clark must disqualify herself.

714



Moreover, based on common law, a conflict of interest exists because there
is a clash between the public interest and the private pecuniary interest of Clark.
Importantly, it is not material that Clark’s interest is only indirect or small.
Commonwealth ex rel. Vincent v. Withers, 266 Ky. 29, 98 S.W.2d 24, 25 (1936).'8

As aresult, given the Commissioners role in serving in a guasi-judicial
function, certain standards must apply to protect the integrity of the bench and
bar. When the Commission makes final decisions that ultimately affect every
Kentuckian and which can only be appealed to the Franklin Circuit Court,
accountability is an absolute necessity. Clark’s marital relationship with an
associate of SKQO creates an actual if not apparent conflict of interest or
impropriety requiring her disqualification. Any refusal on her part to recuse
herself will render any decision by the PSC either void or voidable in the event
she in any way participates in same.

CONCLUSION
Wherefore, the Attorney General respectfully moves Commissioner

Clark to disqualify herself from this case because an actual, if not appearance of,

conflict or impropriety exists.

18 “It is a salutary doctrine that he who is entrusted with the business of others cannot be allowed
to make such business an object of profit to himself. This is based upon principles of reason, of
morality, and of public policy. These are principles of the common law and of equity which have
been supplemented and made more emphatic by the foregoing and other statutory enactments

<+ . it is not material that the self-interest is only indirect or very small.” Id. (Citations omitted).



Respectfully submitted,

d
David E. Spendrd
Assistant Attorneys General

1024 Capital Center Drive, Suite 200
Frankfort, KY 40601-8204

T 502 696-5453

F 502-573-8315
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Notice of Electronic Filing, Filing, and Certificate of Service

Counsel certifies that, pursuant to Paragraphs 2, 4, and 6 of the
Commission’s 2 May 2007 Order of procedure, the submission of a true and
accurate copy of this document in electronic format by uploading the document
to the Commission’s Web Application Portal on this 25th day of September 2007.
Counsel, pursuant to Paragraph 2 of the Commission’s May 2 Order, provides
notice of the filing of the original and one photocopy the Attorney General’s
Motion by hand-delivery to Beth O'Donnell, Executive Director, Public Service
Commission, 211 Sower Boulevard, Frankfort, Kentucky 40601 on 26 September
2007.

Pursuant to 807 KAR 5:001, Section 3(7) and Paragraphs 2 and 6(d) of the
Commission’s May 27 Order and Paragraph 4 of the Commission’s 11 May 2007
Order granting intervention, the document was served by mailing a true and
correct photocopy of the same, first class postage prepaid, to the following:
Leslye M. Bowman
David Jeffrey Barberie
Lexington-Fayette Urban County Government, Department Of Law
200 East Main Street
Lexington, Kentucky 40507
{counsel for LFUCG);

David F Boehm
Boehm, Kurtz & Lowry
36 East Seventh Street
2110 CBLD Building

Cincinnati, OH 45202
(counsel for KIUC);
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Lindsey W. Ingram, Jr.

Lindsey W. Ingram, IIl

Stoll Keenon Ogden PLLC

300 West Vine Street Suite 2100

Lexington, KY 40507-1801

{counsel for Kentucky-American Water); and

Joe F. Childers
Getty & Childers, PLLC
1900 Lexington Financial Center
250 West Main Street
Lexington, Kentucky 40507
(counsel for Community Action Council for Lexington-Fayette, Bourbon,
Harrison and Nicholas Counties, Inc.).

Per Paragraph 6 of the Commission’s May 27 Order, Counsel certifies that
the elecironic version of this document is a true and accurate copy of the
document filed in paper medium, the electronic version of the filing has been

transmitted to the Commission, and the parties have been notified of the filing of

the electronic transmission to the Commission. Service was on this 25th day of

N\

MMA&(}I{I\E‘M&R&@

September 2007.

NAORINLCook\PubHc\KAWNOAG_M_PSC_092107_1L.WC_Recommendations.doc
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Stoll Keenon Ogden PLLC - Homepage rage 1 ot

THIS 1§ AN ADVERT!

SEMENT

OLL-KEENON - OGDEN

Firm Profile | Depariments | Attorneys | Clients | Careers | Contact Us September 24, 2007
YOUR SUCCESS, OUR MISSION

Stoll Keenon Ogden provides the wide ranging resources of a large
Midwestern iaw firm, ye! takes pride as the law firm of chiolce for clients
who define the economy and cuiture of this region - Brown-Forman
Corporation, Keeneland, Lexmark, Jewish Hospital & St. Mary's
HealthCare, and E.ON LS. With 140 lawysrs in four Kentucky cities,
we built our reputation reprasenting all types of businesses in Kentucky,
the Midwest and beyond. Qur work includes representation before all
state and federal courts and numerous administrative agencies. In
addition to serving as legal counsel for businesses, our lawyers have
held leadership positions at every level of siate and local government.
Whether your business is in Frankfurt or Frankiort, we undersiand the
neads of clients who do business here. Your success is our mission.

A HISTORY OF STATEWIDE PREEMINENCE

The firms of Stoll, Keenon & Park and Ogdan, Newell & Welch merged
in January 2006. Beginning in the 1890s, both firms established

regional reputations representing Kentucky's signature industries in . SEARCH FOR:
-wine and spirits, the thoroughbred industry, and energy. We have ‘ @
maintained our leadership as legal counsel to cilents in these industries, | ik

and today these clients operate on a global basis. We also rapresent
major national and intemational clients in healthcare, technology,
manufacturing, telecommunications, utilities, and finarcial services.
These clients include Fortune 500 companies headguartered in
Kentucky, as well as national and global companies that do business in
Kentucky and the Midwest, With our merger, we have a statewide
presence with offices in Louisville, Lexington, Frankfort and Henderson. ’ E 'Ea g
Our lawyers are honored in Best Lawyers in America, Chambers USA

and hold numerous other awards and honors. We are part of Meritas P LAW FIRMS WORLDWIDE
Networking Group, which connects our firm with resources across the f

world, We are rooted in our histories, and are commitied as Stoll

Keenon Ogden to continued excelience in the future.

iny, LIRS
£ Mantindale-Hubbell

Peer Review Rated
FIRM NEWS: e Fos Extinal Standents and Lagal ALty

38 SKO Attorneys Recognized by Best Lawyers in America B2
SKO Attorneys Honored by Chambers USA B8

Kentucky Super Lawyers Recognizes 24 SKO Attorneys B2
Stolt Keenon Ogden Named Top 25 Best Places to Work in Kentucky B

Top-ranked in

MEDIA INFORMATION:

Stoll Keenon Ogden Recovers an 8.2 Million Dollar Settlement for BellSouth
Internet Users kX

http://www.skofirm.com/ 9/24/200
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Stolt Keenon Ogden Announces New Attomey, Mark 8. Franktin 2 . ' i
I
H

Scott Brinkman and Tom Rutledge Horiored by Grayson and Nationat .+ . SKOREMEMBERSE
Association of Secretaries of State ¥ .

David J. Clement Honored with France’s National Defense Medal B
CTA Acoustics Accepts Verdict; Jury Finds Borden Chemical 100 Percent

i
§
1
!
1

Liable B2 ]
Stoll Keenon QOgden Develops an E-Discovery Service £ ARCHIVED MEDIA
%ecretary of State Press Release on New Kentucky Business Law Legislation ‘: INFORMATION B2

Stoll Keenon Ogden Announces New Attorney, John O. Sheller B
. Stephen C. Hall Honored as “Partner in Healthcare" by Business First 5
| Thomas M. Williams named 2007 President of Louisville Bar Association B2
ﬁ Centre College Honors Attorney B2 ARCHIVED ARTICLES 82
_ Stoll Keenon Ogden Announces Additional Attorneys B '

Stoll Keenon Ogden Announces New Attormey, David J. Clement B2
Stolf Keencn Qgden Announces New Attorney, Olu A, Stevens B}

ARTICLES:

Recent Amendments 1o Kentucky Business Enfity Laws BB

The Dig‘gutes over Check-the-Box, SMLLGs and Liabliity for Employment
Taxes &2

Second Cheuit Affirms MoNarmee: Vaildity of Check-the-Box Begulations
Again Confirmed B2

The Sixth Circuit Affirms Littriglo: Check-the-Box Regulations Are Upheld B2
Disappointing Diogenes:; The LLC Debats that Never Was BY
Kentucky's New Pannership and Limited Partnership Acts BB

Linkage, Cabining and Junction Box: The Brave New World of Entity Law
Comes Together in Kansas B3

How to Say You're Sorry B
The Defendant's Right to Compel Genatic Tasting B

The Physician's Duty and Role in Communicaii% with Family Members
Regarding Resulis of Patient's Genetic Testing B3

The Dyty Of Finest Layalty And Reasonable Decisions: The Business
Judgment Rule In Unincorporated Business Organizations? B

Who's Sefling the Next Round: Wines, State Lines, the Twenty-First
Amentment and the Commerce Clause B

Charging Orders: Soms of What You Ought to Know (Part 1 and 2) 2
Risk Management Applications from TGN 1412 Clinical Trial B2

Client SBuccess Iy Our Mission | Home | Security Disclaimar | Contact Us

|
hitp://www.skofirm.com/ 9/24/200|
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COMMONWEALTH OF KENTUCKY
OFFICE OF THE ATTORNEY GENERAL

| O2qa CaPltat. CENTER DRIVE
SuiTE 200
FRANKFORT, KY 4060 1-8204

GRrREGORY D. STuMmBO

ATTORHEY GENERAL August 7, 2007

BY HAND DELIVERY
Caroline Pitt Clark, Commissioner
Kentucky Public Service Commission

211 Sower Boulevard
Frankfort, Kentucky 40602-0615

Re: Presiding Over Cases in which Stoll, Keenon and Ogden,
PLLC Serves as Counsel

Dear Commissioner Clark:

As the Director of Attorney General Greg Stumbo’s Office of Rate Intervention, 1
welcome you as a new commissioner to the PSC. The Attorney General is the primary consumer
advocate to appear before the PSC, pursuant to KRS 367.150.

It is my understanding that your husband is an attorney employed by Stoll, Keenon and
Ogden, PLLC (SKO) in the firm's Louisville office. If this is the case, I must point out that SKO
represents many utility companies before the PSC, including Louisville Gas and Electric
Company, Kentucky Utilities Company, Kentucky-American Water Company, Delta Natural
Gas, BellSouth, AT&T, Time Warner, and others.

Given your husband’s employment with SKQ, please advise this office whether you will
recuse yourself from any matters in which SKO serves as counsel. Should you intend to preside
over those cases, this office may have no choice but to file a motion to disqualify you based on
an actual or apparent conflict of interest.

Thank you for your attention to this matter,
Siycerdly,

ennis Howardj I1
Acting Director

Ce: PSC Chairman Mark David Goss
PSC Vice Chairman John W. Clay
Executive Director Beth O’Donnell
EPPC Secretary Teresa J. Hill

An EQualL OPPORTUNITY EMPLOYER M/F/D

&
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STOLL-KEENON-OGDEN

PLLC

KENDRICK R. RIGGS
?%0\5;? }Zrﬁri:zson STREET DiRsCT DIAL 502-560-4222
LOUISVILLE, KENTUCKY 402022874 DIRECTFAX 502-627-8722
PHONE: (502} 333-6000 kendrick rggs@skofirm.com
FAX: {502)333-6099
www skofinn com

August 8, 2007 -

Dennis G. Howard AUS 9 2007

Assistant Attorney General

Office of the Kentucky Attorney General
Office of Rate Intervention

1024 Capital Center Drive, Suite 200
Frankfort, KY 40601-8204

Re:  Kentucky Puablic Service Commission Matters

Dear Dennis:

You may have leamed that Caroline Pitt Clark, an attorney with Landrum & Shouse,

LLP, has been appointed to serve as a commissioner to the Kentucky Public Service Commission
(“PSC™).

I am writing to advise that Justin Clark is an associate attorney in the Louisville office of
Stoll Keenon Ogden PLIC, and is married to Caroline Pitt Clark. I am sending you this letter on

behalf of Stoll Keenon Ogden PLLC (“SKO”) to address the issue of the marital relationship
with Justin Clark.

Upon leaming that Ms. Clark was under consideration, Jack Ballantine, as General
Counsel for SKO, wrote Ms. Clark and advised that our firm would immediately screen Mr.
Clark from any participation in matters pending or likely to be pending before the PSC. Asa
practical matter, Mr. Clark has never appeared before the PSC for any of the firm’s clients or

practiced in this area of the law. Mr. Clark belongs to a firm practice group that focuses on
commercial litigation.

As you are aware, this firm and its predecessors for many years have represented parties
involved in proceedings before the PSC, and this firm is currently involved, and will continue to
be involved, in such matters before the PSC. So long as Ms. Clark serves as a cormissioner at
the PSC, the following screen will be in effect at our firm:

1. Mr. Clark will not participate, nor seek to participate, in any matters in which one

or more of our firm clients is involved in proceedings before the PSC, or in any matters which
are likely to become matters for consideration by the PSC (“PSC Matters™);

LEXINGTON + LoUIsviLLE + FRANKFORT 4 HMENDERSON



Dennis G. Howard
August 8, 2007
Page 2

2. Mr. Clark will not communicate to any other SKO lawyers or staff mgnbers
about any PSC Matters, At the present time, Justin is not involved in any matters which are
before the Commission or likely to come before the Commission;

3. SKO lawyers and staff members will not communicate to Mr. Clark about the
firm’s clients with respect to PSC Matters, nor will they share with him any documents or
information related to such matters, except to the limited extent necessary for Justin and the firm
to implement and then maintain these screening procedures;

4. Mr. Clark will be screened from any access to SKO’s physical and electronic
information relating to PSC Matfers;

5. Mr. Clark will not receive a direct and specific apportionment of fees or other
financial benefit generated from PSC Matters. Mr. Clark is an employee of the firm and is not an
owner; this restriction and relationship of course does not prohibit him from receiving a salary or
other payment established under the firm’s benefit and bonus policies.

Mr. Clark, every SKO lawyer, and all staff members have been informed of the terms of
this screen by an e-mail from Mr. Ballantine with instructions to read the terms to ensure
compliance with these screening procedures,

Should you have any questions or concerns about these screening procedures, or wish to
discuss this matter further, please contact me at your earliest convenience.

Yours very truly,
STOLL KEENON OGDEN PLLC

endrick R. Riggs
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STOLL-KEENON-OGDEN

PLLC

300 West Vine Street LinDpszy W. INGRAM IIT
Suite 2100 Direct Dial: 859-231.3082
Lexington, KY 40507-1801 L.Ingram@skofinm.com
{859) 231-3000 -

Fax: (859) 2463672 i
www.skofirm, com .‘\UG l 0 m

Angust 9, 2007

David E. Spenard, Esq.

Dennis G. Howard, Esq.

Assistant Attorney General

1024 Capaital Center Drive, Suite 200
Frankfort, Kentucky 40601-8204

David Barberie, Esq.

Leslye M. Bowman, Esq.

Lexington-Fayette Urban County Government
Department Of Law

200 E. Main St,

Lexington, Kentucky 40507

Joe F. Childers, Esq.

Getty & Childers PLLC

1900 Lexington Financial Center
250 W. Main Street

Lexington, Kentucky 40507

Stephen Reeder

Robert Ware

Kentucky River Aunthority
70 Wilkinson Boulevard
Frankfort, Kentucky 40601

David F. Boehm, Esq.

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Tom FitzGerald

Kentucky Resources Council, Inc.
P. O. Box 1070

Frankfort, Kentueky 40602

Damon R, Talley, Esq.

112 N. Lincoln Boulevard
P.0.Box 150

Hodgenville, Kentucky 42748-0150

Gerald E. Wuetcher, Esq.

Public Service Commission
P.O.Box 615

211 Sower Boulevard

Frankfort, Kentucky 40602-0615

Re:  Kentucky Public Service Commission Matters

Gentlemen:

You may be aware that Caroline Pitt Clark, an attorney with Landrum & Shouse LLP,
was recently appointed to serve as a commissioner to the Kentucky Public Service Commission

(“PSC” or “Commission™).

LEXINGTON + LouisviLlE + FRranNkFORYT + HENDERSON
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1 am writing to advise that Justin Clark is an associate attorney in the Louisville office of
Stoll Keenon Ogden PLLC, and is inarried to Caroline Pitt Clark. I am sending you this letter on
behalf of Stoll Keenon Ogden PLLC (“SKO™) to address the issue of the marital relationship
with Justin Clark.

When we learned that Ms. Clark’s name was under consideration a few a weeks ago, Jack
Ballantine, as General Counsel for SKO, wrote Ms. Clark and advised that our firm would
immediately screen Mr. Clark from any participation in matters pending or likely to be pending
before the PSC. As long as he has been associated with SKO, Mr. Clark has never appeared
before the PSC for any of the firm’s clients or practiced in this area of the law. Mr. Clark
belongs to a firm practice group that focuses on commercial litigation. A

As you are aware, this firm and its predecessors for many years have represented parties
involved in proceedings before the PSC and this firm is currently involved, and will continue to
be involved, in such matters before the PSC. So long as Ms. Clark serves as a commissioner &t
the PSC, the following screen will be in effect at our firm:

1. Mr. Clark will not participate, nor seek to participate, in any matters in which one
or more of our firm’s clients is involved in proceedings before the PSC, or in any matters which
are likely to become matters for consideration by the PSC (“PSC Matters™);

2. Mr. Clark will not communicate to any other SKO lawyers or staff members
about any PSC Matters. At the present time, he is not involved in any matters which are before
the Commission or likely to come before the Commission;

3. SKO lawyers and staff members will not communicate to Mr. Clark about the
firm’s clients with respect to PSC Matters, nor will they share with him any documents or
information related to such matters, except to the limited extent necessary for him and the firm to
implement and then maintain these screening procedures;

4, Mr, Clark will be screened from any access to SKO’s physical and electronic
information relating to PSC Matters;

5. Mr. Clark will not receive a direct and specific apportionment of fees or other
financial benefit generated from PSC Matters. Mr. Clark is an employee of the firm and is not an
owner; this restriction and relationship of course does not prohibit him from receiving a salary or
other payment established under the firm’s benefit and bonus policies.

Mr. Clark, all SKO lawyers and staff members have been informed of the terms of this
screen by an e-mail from Mr. Ballantine with instructions to read the terms to ensure compliance
with these screening procedures.,
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Should you have any questions or concerns about these screening procedures, or wish to
discuss this matter further, please contact me at your earliest convenience.

Very truly yours,
STOLL KEENON OGDEN PLLC

vy Lombby WG

Lindsey Wﬂgram 11
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Ernie Fletcher
Governor

Terasa J. Hill, Secretary
Environmenta! and Public
Frotection Cabinet

Timothy J. LeDonne

Commissioner
Department of Public Protaction

Mr. Dennis Howard

Office of the Attormey General
1024 Capital Center Drive

Frankfort, KY 40601

Commonwealth of Kentucky
Public Service Commission
211 Sower Bivd.

P.0O. Box 815
Frankfort, Kentucky 40602-0815
Telephone: {502) 564-3940
Fax: {502) 564-3460
psehy.gov

August 10, 2007

RE: Appointment of Caroline Pitt Clark

Dear Dennis:

Mark David Goss
Chairman

John W. Clay
Commissioner

AdG 1 2 2007

| wanted to let you know that | was given a copy of your recent letter to Commissioner
Designee Caroline Pitt Clark. As of today, Ms. Clark has not been swom-in and has not
assumed her duties as a Commissioner. It is my understanding that she will forma?ily be
swom-in sometime next week. Until such time, she will not be participating in the
consideration of any cases. Your letter to Ms. Clark will be kept for her to review upon

her arrival.

KentuckyUnbridladSpint.com

W

David S. Samford
General Counsel

Kentucky™

LNEHIOLED SWHRIT .

An Equal Opportunity Employar MIF/D


http://psc.ky.gov

ATTACHMENT F



COMMONWEALTH OF KENTUCKY
OFFICE OF THE ATTORNEY GENERAL

GREGORY D. STUMBO to24a Capital CENTER DRIVE
ATTORKEY GENERAL Syire 200

August 13, 2007 FRANKFORT, KY 4060 -8204

Honorable Kendrick R. Riggs
Stoll Keenon Ogden, PLLC
2000 West Jefferson Street
Louisville, Kentucky 40202

Re: Response to Your Letter Dated August 8, 2007 Concerning
Kentucky Public Service Commission Matters

Dear Kendrick;

I am in receipt of your letter dated August 8, 2007, wherein you advise me that
Stoll Keenon Ogden PLLC has purportedly addressed “the issue of the marital
relationship” between PSC Commissioner Caroline Pitt Clark and Justin Clark, an
associate with your firm. At this point in time, and until I receive a response from
Commissioner Clark, the Attorney General’s Office takes no position on whether Stoll is
conflicted out of matters before the PSC.

However, I must emphasize that Commissioner Clark will bave an actual or
apparent conflict if she presides over matters in which SKO serves as counsel.
Accordingly, my office may have no choice but to move for her disqualification. In the
event [ make such a motion and it is denied, T will then be forced to exhaust any and all
other remedies under law, including but not limited to an appeal in every case over which
she presides.

To conclude, as the Commonwealth of Kentucky’s primary consumer advocate
under KRS 367.150, I have no choice but to take the aforementioned actions. Should you
have any questions or concerns about this letter, ple o not hesitate to contact me.

enmiy G Howatd, 1
Acting Director
Office of Rate Intervention

An Eoual OrrorTUNITY EMPLOYER M/F/D

&
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COMMONWEALTH OF KENTLCKY
QFFICE OF THE ATTORNEY GENERAL

CREGORY D STUMBO September 6, 2007 1024 CAPITAL CENTER DRIVE

ATTORNEY GENERAL Suite 200
FrarkeoRT, KY 4080 1-B204

BY HAND DELIVERY

Caroline Pitt Clark, Commissioner
Kentucky Public Service Commission
211 Sower Boulevard

Frankfort, Kentucky 40601

Re: Presiding Over Cases in which Stoll, Keenon and Ogden, PLLC Serves as Counsel
Dear Commissioner Clark:

On August 7, 2007, OAG hand delivered a letter addressed to you at the Commission’s
office concerning your involvement in matters before the Commission wherein Stoll, Keenon
and Ogden, PLLC {SKO) appears as counsel. To date no response has been received, except a
letter dated August 10 from General Counsel David Samford indicating that OAG’s letter would
be delivered to you. In licu of repeating the inquiries therein, please see the attached copy and
respond at your earliest convenience.

In your response, please advise as to whether you have participated in matters wherein
Stoll, Keenon and Ogden, PLLC (SKO) has served as counsel. In the event you have done so,
please state whether you believe an actual or apparent conflict exists.

Thank you for your earliest attention to this mattsg.
Sincerely, /
( z

Dennis Howard, 1 //-— \
‘ .

Acting Director
Office of Rate Intervention

Ce: PSC Chairman Mark David Goss
PSC Vice Chairman John W. Clay
Executive Director Beth O’Donnell
EPPC Secretary Teresa J. Hill

AN EQuAL OPPORTUNITY EMPLOYER M/F/D

&



COMMONWEALTH OF KENTUCKY

OFFICE OF THE ATTORNEY GENERAL

GREGORY 0. STUMBO 1024 CapiTAL CENTER DRIVE

ATTORNEY GENERAL August 7, 2007 SuITE 200
FRANKFORT, KY 4060I1-8B204
BY HAND DELIVERY
Caroline Pitt Clark, Commissioner
Kentucky Public Service Commission
211 Sower Boulevard
Frankfort, Kentucky 40602-0615

Re: Presiding Over Cases in which Stoll, Keenon and Ogden,
PLLC Serves as Counsel

Dear Commissioner Clark:

As the Director of Attorney General Greg Stumbo’s Office of Rate Intervention, I
welcome you as a new commissioner to the PSC. The Attorney General is the primary consumer
advocate to appear before the PSC, pursuant to KRS 367.150.

It is my understanding that your husband is an attorney employed by Stoll, Keenon and
Ogden, PLLC (SKO) in the firm’s Louisville office. If this is the case, I must point out that SKO
represents many utility companies before the PSC, including Louisville Gas and Electric
Company, Kentucky Utilities Company, Kentucky-American Water Company, Delta Natural
Gas, BellSouth, AT&T, Time Warner, and others.

Given your hushand’s employment with SKO, please advise this office whether you will
recuse yourself from any matters in which SKO serves as counsel. Should you intend to preside
over those cases, this office may have ho choice but to file a motion to disqualify you based on
an actual or apparent conflict of interest.

Thank you for your attention to this matter,
Siyceraly,

ennis Howard/ I1
Acting Director

Ce: PSC Chairman Mark David Goss
PSC Vice Chairman Tohn W. Clay
Executive Director Beth O’Donnell
EPPC Secretary Teresa 1. Hill

AN EQUAL OpPoRTUNITY EMPLOYER M/F/D

&
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Erni¢ Fletcher
Governor

Teresa J. Hill, Secretary
Environmental and Public
Protection Cabinet

Timothy J. LeDonne

Commissioner
Department of Public Protection

Mr. Dennis Howard, i

Commonwealih of Kentucky
frublic Service Commission
211 Sower Blvd.

F.O Box 6156
Frankfort, Kentucky 40602-0615
Tetephone: (802) 564-3840
Fax: (502} 564-3460
psc.ky.gov

September 11, 2007

Acting Director, Office of Rate Intervention

Office of the Attorney General
1024 Capital Center Drive

Frankfort, KY 40602

Dear Dennis:

Mark David Goss
Chairman

John W. Clay
Vice Chairman

Caroline Pitt Clark
Commissloner

SEP 1 2 2007

Reference is made to your letter of September 6, 2007 addressed to Commissioner
Caroline Clark and copied to Chairman Mark David Goss, Vice-Chairman John W. (?Iay.
Executive Director Beth O'Donneli and EPPC Secretary Teresa Hill. Please be advised

that | was given a copy of said letter yesterday aftemoon.

[ understand that

Commissioner Clark will address the issues you have raised in your letter in writing on
or before Tuesday, September 18"

David S. Samfo
Genera! Counsel

Ce: Teresa Hill, Secretary, Environmental and Public Protection Cabinet
Mark David Goss, Chairman, Kentucky Public Service Commission
John Clay, Vice-Chairman, Kentucky Public Service Commission
Caroline Clark, Commissioner, Kentucky Public Service Commission
Beth O'Donnell, Executive Director, Kentucky Public Service Commission

KertuckyUnbridledSpirit.com

Ketucky™

An Equat Qpportunily Employer MIF/D
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Ernie Fletcher Mark David Goss
Govarnor Chalrman
Teresa J. Hill, Secretary Commonwealth of Kentucky John W. Clay
Environmental and Public Public Service Commission Vice Chairman
Protection Cabinet 211 Sower Bivd.

P.O. Box 615 Caroline Pitt Clark
Timothy J. L.eDonne Frankfort, Kentucky 40602-0615 Commissioner
Commissioner Telephone: (5023 564-3940
Department of Public Protection Fax; (502) 564-3450

psc.ky gov

September 18, 2007

**VIA HAND DELIVERY ***
Dennis Howard, Il S
Acting Director
Commonwealth of Kentucky

Office of the Attorney General SEP | 8 2007

1024 Capital Center Dr., Ste. 200 :
Frankfort, KY 40601-8204 l e

RE: Presiding over cases in which Stoll, Keenon & Ogden, PLLC
serves as counsel

Dear Dennis:

Please find this correspondence in response to yours of August 7, 2007 and
September 6, 2007. In response to the questions you raised, | do not believe that either
an actual or apparent conflict exists between my service as a Commissioner and my
husband’s employment as an associate attorney at Stoll Keenon Ogden (SKO). Out of
an abundance of caution, however, | am requesting an advisory opinion from the
Executive Branch Ethics Commission (EBEC). Until such time as | receive the EBEC’s
opinion, and pending its outcome, | have voluntarily chosen to abstain from voting on, or
deciding, any matters before the PSC in which SKO is representing one of the parties in
the proceeding.

Truly(yq,rs. %/L
Caroline Pitt Clafk

Commissioner

Commonwealth of Kentucky

Public Service Commission
211 Sower Blvd.

P.O. Box 615
Frankfort, Kentucky 40602-0615
Caroline.Clark@ky.gov
CPC/smen
KentuckylinbridledSpirit com Kmmmyj ; An Equal Opportunity Employer M/F/D



Carrespondence
Dennis Howard, Il
September 18, 2007

Page 2

cc:  Via Hand Delivery
Mark David Goss, PSC Chaiman
John W. Clay, PSC Vice Chairman
Beth O’'Donnell, PSC Executive Director
Teresa J. Hill, EPPC Secretary

RentuckytnbridledSpirit com Km(ud(y/ ® An Equal Opportunity Employer MIF/D

UNBRIDLEQ BPIRIT



