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COMMONWEAL.TH OF KENTUCKY 

BEFORE THE. PUBLIC SERVICE COMMISSION OF KENTUCKY 

In the Matter of: 

THE APPLICATIONS OF BIG RIVERS 
ELE.CTRIC CORPORATION FOR 1 
(I) APPROVAL OF WI-IOLE.SALE TARIFF 1 
ADDITIONS FOR BIG RIVERS ELECTRIC 1 
CORPORATION, (11) APPROVAL OF 
TRANSACTIONS, (111) APPROVAL. TO ISSUE 
EVIDENCES OF INDEBTEDNESS, AND 1 CASE NO. 2007-00455 
(IV) APPROVAL. OF AMENDMENTS TO ) 
CONTRACTS; AND ) 

1 
OF E.ON IJ.S., LL,C, WESTERN KE.NTUCKY 
E,NE.RGY CORP.. AND LG&E ENERGY MARKETING ) 
INC. FOR APPROVAL OF TRANSACTIONS 

MOTION TO AMEND AND SUPPLEMENT APPLICATlON 

The joint applicants (“Apulicants”) Big Rivers Electric Corporation (“Big Rivers”), E.ON 

1J.S. LLC (%ON US”), Western Kentucky Energy Corp. (“m), and LG&E Energy 

Marketing, Inc. (“m,” and collectively with E.ON US and WKEC, the “E.ON Parties” ) 

jointly move the Public Service Commission (“Commission”) pursuant to 807 KAR 5:OO 1 

Section 3(5) for an order allowing them to amend and supplement the original application, as 

amended, in this matter (the “Application”) as set forth herein. In summary form, the Applicants 

seek to amend and supplement the Application for the following purposes: 

o The Applicants describe the terminations by Big Rivers of the leveraged leases 

entered into by Big Rivers in 2000’ (“Leveraged Leases”), and the effect of the 

L,everaged L,ease terminations on the Unwind Financial Model and the Application 

With the exception of certain agreements concerning funding of the costs of the 

Approval to enter into the Leveraged L.eases was granted by the Coinmission in its orders of November 
24, 1999 and March 29, 2000 in Case No, 99-450, 1i1 the Matte,‘ of Big Riveis Electiic Corporntion ‘I Applicofioii 
for- Approval of a Leverage L.ense of Thee Generating Ui1it.s 
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Leveraged Lease terminations at the Unwind Transaction closing, no Commission 

approval was or is required for the Leveraged Lease terminations. This subject is 

discussed in more detail in paragraph numbers 4 through 13 of this motion. 

o Big Rivers informs the Commission and the parties to this proceeding through the 

Third Supplemental Direct Testimony of C. William Blackburn (Exhibit 78, pages 12 

through 22) of the changes Big Rivers has made in its financing plans since filing of 

the April 23,2008 Motion to Amend and Supplement Application to include Big 

Rivers’ plans for financing its operations following the closing of the Unwind 

Transaction. As is fkrther described herein, those financing arrangements and 

documents are greatly simplified by the termination of the Leveraged Leases, as 

discussed below in paragraph number 9. Big Rivers also requests Commission 

approval of the proposed accounting treatment of the termination of the Lmeraged 

Lease transactions, as described in paragraph number 12, below, and on page 14 of 

Exhibit 78. 

o Big Rivers also seeks to file an updated version of its Unwind Financial Model, 

attached hereto as Exhibit 79, and to describe certain changes in assumptions and 

inputs that have occurred since the last iteration of the Unwind Financial Model 

provided to the Commission in June 2008 (the “June Model”). This subject is 

discussed in more detail in paragraph numbers 14 through 18 of this motion. 

o The Applicants also seek to file a Third Amendment to Transaction Termination 

Agreement among Big Rivers, LEM and WIEC, attached hereto as Exhibit 80, 

which amends the original Transaction Teiinination Agreement filed as Exhibit 3 to 

the Application. This amendment supplements the terms of the Unwind Transaction 



between the principal parties, and is described in detail in paragraph number 20 of 

this motion. 

o Big Rivers further seeks to file revised versions of certain of tlie agreements between 

and among Big Rivers, Kenergy Corp., Alcan Primary Products Corporation 

(“w) and Century Aluminum of Kentucky General Partnership (“m,” and 

collectively with Alcan, the “Smelters”), attached hereto as Exhibits 81 (clean) and 

82 (redlined)(the “Smelter Agreements”). These document revisions are discussed in 

more detail in paragraph number 21 of this motion. 

o Big Rivers also seeks approval to revise its general tariff (“Tariff’), attached hereto as 

E.xhibits 83 (clean) and 84 (redlined), to delete the tariff language regarding the 

Member Discount Adjustment, which expired in August, and to make other revisions 

driven by changes in the Unwind Transaction and the Smelter Agreements as well as 

by the Commission’s orders in Case Nos. 2007-00164 and 2007-00460. These 

changes are discussed in more detail in paragraph numbers 23 through 24 of this 

motion. Big Rivers also implements a change in its Member Rate Stability 

Mechanism preferred by its Members that applies funds from the Economic Reserve 

to mitigate rate shock from forecasted increases in costs. These changes are 

discussed in more detail in paragraph number 25. 

o Big Rivers also seeks approval to revise and replace its Open Access Transmission 

Tariff (“W’), attached hereto as Exhibits 85 (clean) and 86 (redlined), to reflect 

changes in Federal Energy Regulatory Commission (“w’) requirements. These 

changes are discussed in more detail in pai,.agraph number 26 of this motion. 
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o Big Rivers also proposes to file draft agreements between Big Rivers and the C,ity of 

Henderson, Kentucky and the City of Henderson, Utility Commission (collectively, 

“Henderson”), attached hereto as Exhibit 87, Big Rivers and Henderson have not 

reached agreement on the issues covered by the proposed agreements, and these 

proposed agreements have not been reviewed by or consented to by Henderson. 

These apeements, and the purpose for filing them, are discussed in more detail in 

paragraph numbers 27-29 of this motion. 

o The information attached in support of this motion includes supplemental direct 

testimony from the following Applicants’ witnesses: 

C. William Blackbum (Exhibit 78) 

Paul W. Thompson (Exhibit 91) 

Robert S, Mudge (Exhibit 98) 

David A. Spainhoward (E.xhibit 99) 

Burns E. Mercer (Exhibit 101) 

Michael H. Core (Exhibit 102) 

William Steven Seelye (Exhibit 103) 

Marlc A. Bailey (Exhibit 104) 

o The Applicants propose a new procedural schedule, attached hereto as Exhibit 88 

The dates proposed on the schedule respond to concerns about timing expressed by 

Coinmission staff on conference calls among the parties to this case, and by the 

Attorney General. 

DISCUSSION 

Big Rivers states as follows in support of this motion: 
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1. The Applicants have sought multiple amendments to the Application to 

supplement, revise or update information in the record, and to add requests for relief. To assist 

the Commission and the parties to this proceeding in reviewing these filings, the Applicants 

attach to this motion a revised and expanded “Table of Contents” to all exhibits. This table of 

contents lists all exhibits to the Application, including those first filed with this motion, and 

identifies the location of each exhibit in the record. It also states the location in the record of any 

earlier or superseded versions of an exhibit. Exhibits to this Motion are numbered beginning 

with Exhibit 78 to continue the exhibit numbering system from Big Rivers’ Third Amendment 

and Supplement to Application, filed on or about April 23,2008. 

2. The Applicants further file with this motion a current schedule of all relief 

requested by the Applicants in this proceeding as Exhibit 89. This Exhibit 89 supersedes Exhibit 

29 to the Application, the earlier version of that schedule. 

3, The Applicants believe and represent that the documents included with this 

motion complete the documents required to support the relief sought by them in this proceeding. 

Accordingly, they file with this motion as E.xhibit 88 a proposed amended procedural schedule to 

bring this proceeding to a conclusion within the time frame required to preserve and close the 

Unwind Transaction on February 26,2009. The procedural schedule proposes time for 

additional data requests to the Applicants, supplemental intervenor testimony, and a hearing 

commencing on December 2,2008. If the Commission then issues an order on or before January 

23,2009, the parties can close the Unwind Transaction on February 26,2009. 

Resolution of Arnbac Issue 

4. Big Rivers, with the assistance of the E.ON Parties, has resolved the so-called 

“Anibac Issue’’ by terminating the Leveraged Leases in whicli the issue arose in separate 
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transactions that closed on June 30,2008, and on September .30,2008. The Ambac Assurance 

Corporation (“w) issue (the “Ambac Issue”) arose out of the requirement in the 

agreements documenting Big Rivers’ leveraged lease transactions, consummated by Big Rivers 

on April 18,2000, that Big Rivers replace Ambac’s credit support position in those L.everaged 

Leases with a suitable credit enhancer if Ambac ever failed to meet the minimum credit ratings 

requirements set forth in those agreements. That circumstance occurred on June 19,2008, with 

the downgrade of Ambac by Moody’s Investors Service to Aa3. The hearing in this matter 

previously scheduled to begin June 30,2008, was postponed on the motion of the Applicants to 

give Big Rivers and the other parties with an interest time to resolve the Ambac Issue, and to 

define the impact of that resolution on the Unwind Transaction that is the subject of this 

proceeding,. 

5. The Leveraged Leases are described in detail in the Status Report dated August 

29,2008, filed by the Applicants in this proceeding, and which is refiled as Exhibit 90 to this 

motion, for convenience of the Commission and the parties. The Leveraged Leases, and the 

resolution of the Ambac Issue are also discussed in detail in the Third Supplemental Direct 

Testimony of C. William Blackburn, filed as Exhibit 78 to this motion, at pages 9 through 22, 

and in the Supplemental Testimony of Paul W. Thompson, filed as Exhibit 91 to this motion, at 

pages 4 through 7. 

6. These commercial transactions are independent of and umelated to the 1998 

transactions approved by the Commission between E O N  US and its affiliates and Big R i v e d  

‘ 111 the Matter of. The Applicatiaii of Big Riiws Electric Corporalion, L.oiiiwiNe Gas aiid Electric 
Conipa~iy, We.ste17i Ke~iliiclc~~ Energy Carp , We.sterri K e ~ i l i i c l ~  L.easiiig Carp , aiid L.G&E Station Tlvo Iuc ,for 
ApproiIaI of W”lo1esale Rate ,Adjiistnient for Big Rivers Elect! ic Corporation arid fa! Approval of Eansucrioii, Case 
No, 97-204, Final Order ( .June 11, 1998); 111 the Matter of Tlie Applicalion of Big Riverr Electric Corpor-atiori for 
Approval of the 1998 Aniendnientr to Statiori Two Controct~s Behveen Big Riim:s Elecwic Corporatiari and tlie City 
of Hende~son, KentucLy and the Ulilitj, Corsmis.sion of tl1e Cily of Hender:sori, Case No 98-267, Final Order (,July 
14, 199s). Seealso, In the Matter of. The Applicatiari ofBig Riiws Electric Corporation. LG& en erg^? Maiketiiig 
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that are proposed to he terminated in the Unwind Transaction that is the subject of this 

proceeding. Yet the potential significance of the Amhac Issue, and the contractual requirement 

that the issue be solved within 60 days following the downgrade of the Ambac rating, forced Big 

Rivers to give immediate attention to it. 

7., The requirement in the Leveraged Leases that Big Rivers replace the Ambac 

credit enhancement was a duty owed by Big Rivers to Trisail Capital Corporation, which is 

controlled by Bank of America Leasing Corporation (‘‘W), and to Bluegrass Leasing, which 

is controlled by Philip Morris Capital Corporation (“pMcC”). After study and negotiations in 

each instance with the parties to the Leveraged Leases, as well as the Rural Utilities Service 

(“m), Big Rivers determined that the likeliest favorable alternative of the several alternatives 

considered for solving the Ambac Issue as to each of BOA and PMCC was to terminate the 

Leveraged Leases of the respective party through a buyout (the “BOA Buvout” and the ‘‘m 
Buvout”). See Third Supplemental Direct Testimony of C. William Blackhum, Exhibit 78, at 

pages 9 through 22; Affidavit of C. William Blackhum, Exhibit 92,pmsini. 

8. The terms for the BOA Buyout and tlie PMCC Buyout are contained in documents 

that have been filed with the Commission on an informational basis regarding the BOA Buyout 

on June 11,2008, and .July 7,2008, and regarding the PMCC Buyout on approximately October 

1,2008, and October 7,2008. Except for the amount of the termination payment, the terms of 

the termination and the documents required for the termination closely mirror each other. The 

details of the cash flows for these two transactions are more fully described in the Third 

Supplemental Direct Testimony of C. William Blackhum, Exhibit 78, pages 9 through 11 and 

Exhibit CWB-9, and the effect ofthese transactions on the Unwind Financial Model is described 

IIIC , Western Kentuc/y E n e r p  Corp , WKE Station Two Inc. and II’KE Corp for Appraval of Amcndmeu/.s IO 

fiansaclion Doctmien/s, Case No 2000-001 18, Order (November 24, 1999) 



in the Third Supplemental Direct Testimony of C. William Blackburn, E.xhibit 78, pages 26 

through 29. 

9. The BOA Buyout and the PMCC Buyout terminate all of the Leveraged L,eases 

entered into by Big Rivers in 2000. This eliminates from Big fivers’ current financing 

application a number of documents that were required only by reason of the existence of the 

leveraged leases between Big Rivers and PMCC and BOA. A full list oftbe financing documents 

previously filed in this case that are no longer required is presented as Exhibit 93 to the 

Application. 

10. Big Rivers’ financing plans stated in its filings on December 28, 2007, March 28, 

2007, April 10,2008 and April 23,2008, change as a result of the termination ofthe L.everaged 

Leases to which Big Rivers was a party. At closing, Big Rivers will enter into an amended RUS 

note, the 2008 RUS Promissory Note, Series A (the “RUS A Note”). The amendment does not 

require Commission approval, but is attached hereto as Exhibit 94 for information purposes. Big 

Rivers anticipates it will need to reduce the RUS A Note principal balance by approximately 

$140.2 million at closing of the Unwind Transaction, approximately an additional $60.0 million 

in 2012 and approximately an additional $200 million by no later than 2016. The details of these 

payments, which the Unwind Financial Model assumes will require financings, are more fully 

described in the Third Supplemental Direct Testimony of C. William Blackburn, Exhibit 78, 

pages 12 through 13. 

1 1”  Big Rivers seeks approval of the agreements it has entered into regarding funding 

of the terminations of the Leveraged L.eases because they contain contingencies tied to the 

approval and closing of the Unwind Transaction. The funding agreements for the BOA Buyout 

are contained in a letter dated June 24,2008, titled “Funding of Cerlain Amounts to be Paid to 
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The Bank of America” among Big Rivers, E.,ON U.S., LLC, Alcan Primary Products 

Corporation and Century Aluminum of Kentucky General Partnership, and another letter dated 

June 24,2008, titled “Payment Regarding the Buy-Out of the Bank of America” among Big 

Rivers and E.ON (the “BOA Letter Amreements”). 

the Commission on or about July 8,2008, and copies of them are attached hereto as Exhibit 95. 

Under the terms of the BOA Letter Agreements, E.ON US.  funded the BOA Buyout. If the 

Unwind Transaction closes, Big Rivers and the Smelters will each reimburse E.ON $1 million. 

The funding agreement for the PMCC Buyout is incorporated into the Third Amendment to 

Transaction Termination Agreement, which is attached hereto as E.xhibit 80 (the “PMCC Cost 

Share Aueeinent”),. Big Rivers hnded the PMCC Buyout. Under the PMCC Cost Share 

Agreement, if the Unwind Transaction closes, the E.ON Parties will pay Big Rivers one-half of 

the net amount paid to PMCC. Big Rivers will fund its remaining $60.9 million by reducing the 

amount it had anticipated prepaying to the Rural Utilities Service (“m) at the closing of the 

Unwind Transaction from $200 million to $140.2 million. The PMCC Cost Share Agreement is 

more fully described in the Third Supplemental Direct Testimony of C. William Blackburn, 

Exhibit 78 at page 10, 

The BOA Letter Agreements were filed with 

12. Big Rivers also seeks approval of certain accounting treatment relating to the 

PMCC Termination Agreement and the BOA Termination Agreement. This accounting 

treatment is described in the attached Third Supplemental Direct Testimony of C. Williain 

Blackburn, Exhibit 78 at page 24 and Exhibit CWB-11. 

1.3. Big Rivers seeks approval of changes to the indenture and to certain other of the 

securities instruments attached hereto as Exhibit 96 to eliminate references to the parties 

involved in the BOA Leveraged Leases and in the PMCC Leveraged Leases. These changes are 
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detailed in the attached Third Supplemental Direct Testimony of C. William Blackburn, Exhibit 

78 at pages 12 through 13. 

Financial Effects of PMCC Buvout on Unwind Transaction 

14. Big Rivers seeks approval to substitute the updated version ofthe Unwind 

Financial Model attached hereto as Exhibit 79 for the June Model. Big Rivers has used the 

updated Unwind Financial Model to isolate the financial effects of the PMCC Buyout and the 

BOA Buyout, and presents a comparison to show just the financial effects of the PMCC Buyout 

and the BOA Buyout. This comparison is shown as an attachment to the Third Supplemental 

Direct Testimony of C. William Blackburn, Exhibit 78, pages 40 though 41 and E.xhibit CWB- 

12. This comparison estimates the weighted average effect of the PMCC Buyout and the Bank 

of America buyout to be $0.39/MWh on Non-Smelter Rates and $0,27/MWh on Smelter Rates. 

Other Updated Financial Effects on Unwind Transaction 

15. In addition to modeling the financial effects of the PMCC Buyout and the BOA 

Buyout, Big Rivers also has incorporated other known changes to the Unwind Financial Model 

since it was last supplied to the Commission. Some of the key changes to the Unwind Financial 

Model include incorporating, for modeling purposes, a new assumed [Jnwind Transaction 

closing date of December 31,2008, rather than April 30,2008, the use of new projected startup 

fuel prices, changes resulting from the federal Clean Air Interstate Rule (“m’) regulations 

being overturned, changes to certain known Big Rivers general and administrative costs and 

operations and maintenance costs, and other matters. Many of these changes are driven by tlie 

output of Big Rivers’ Production Cost Model, which was updated in September 2008 and is 

provided hereto as Exhibit 97. The combined financial effects from the June Model to the 

updated Unwind Financial Model is presented as an attachment to the Third Supplemental Direct 
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Testimony of C. William Blackburn, Exhibit 78, pages 41 and 42 and Exhibit CWB-13, This 

comparison estimates the weighted average effect of all changes to be a $1.38/MWh increase in 

Non-Smelter Rates and a $1.49/MWh increase in Smelter Rates. 

16. The various changes to the Unwind Financial Model, both those from the 

leveraged lease buyouts and otherwise, and the impact of those changes are discussed generally 

in the attached Third Supplemental Direct Testimony of C. William Blackburn, Exhibit 78, pages 

26 through 40, while the Supplemental Direct Testimony of Robert S. Mudge, Exhibit 98 hereto, 

pages 3 through 9, discusses the actual implementation of these changes into the Unwind 

Financial Model. In addition, the Supplemental Direct Testimony of David A. Spainhoward, 

Exhibit 99 hereto, discusses the changes due to CAIR and the new emissions allowances pricing 

assumptions that modify inputs to the Unwind Financial Model. In addition, these changes have 

prompted Big Rivers to change the cost estimates in its limited Environmental Compliance Plan. 

However, as MI. Spainhoward demonstrates, the changes to Big Rivers’ limited Environmental 

Compliance Plan do not change the environmental surcharge structure. Supplemental Direct 

Testimony of David A. Spainhoward, Exhibit 99, pages 29 through 30. 

17. Big Rivers also provides a comparison of Big Rivers’ rates under the lJnwind 

Transaction and Big Rivers’ rates under the existing transaction as Exhibit 100 hereto, which is 

more fully discussed in the Third Supplemental Direct Testimony of C. William Blackburn, 

Exhibit 78 at pages 64 through 65. 

18. Despite these increases in Big Rivers’ rates produced by the Leveraged Lease 

buyouts and the other Unwind Financial Model updates, Big Rivers and its Members still support 

the Unwind Transaction. Supplemental Direct Testimony of Burns E. Mercer, Exhibit 101 at 

pages 4 through 5. Big Rivers’ financial flexibility still will be increased, the benefits of 
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retaining the Smelters will remain the same, and Big Rivers will be economically stronger after 

closing of the Unwind Transaction. Big Rivers’ continued belief in the benefits of the Unwind 

Transaction is provided in the Supplemental Direct Testimony of Michael H. Core, Exhibit 102 

at pages 7, 1 1, and 15 through 16. 

19. Big Rivers, in response to concerns of its Members about a rather dramatic rate 

increase shown in the June Model for 2013, which was echoed by Commission staff in a 

conference call among the parties on September 29,2008, has developed a mechanism to 

“feather” the impact of those rate changes. Originally, as presented in the Application and 

described in the Direct Testimony of William Steven Seelye, Exhibit 25 at pages 27 through 32, 

the MRSM provided for the use of the Economic Reserve as a rate credit to offset in each month 

the total dollar amount of fuel adjustment charges (“w) and Environmental Surcharge costs 

billed to Members in that month to the extent such total dollar amounts were not already offset 

by the Unwind Surcredits and any Rebate Adjustments in that month. This proposed use of the 

MRSM left existing rates to the Non-Smelter Members effectively unchanged until exhaustion of 

the $1 57 million in the Economic Reserve. Big Rivers now proposes to change the MRSM to 

alter the speed at which the Economic Reserve will be drawn down in order to “feather” the 

effect of anticipated FAC and Environmental Surcharge Expenses on the Non-Smelter Member 

rates until the Economic Reserve is exhausted and the full amounts of the FAC and 

Environmental Surcharge are applied without credit. See Supplemental Direct Testimony of 

William Steven Seelye, Exhibit 103 at pages 3 through 10. This “feathering” will result in a 

gradual increase in rates between 2009 and 2013, as shown in Exhibit WSS-17. Absent some 

sort of rate smoothing, there potentially will be an abrupt rate transition at the time the Economic 

Reserve is exhausted and there is no offset to the FAC and E.nvironmenta1 Surcharge costs that 
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are then included in the Non-Smelter Member rates other than the Unwind Surcredit and any 

Rebate Adjustment in that month. 

Amendments to Unwind Transaction Termination Agreement 

Big Rivers seeks approval of the Third Amendment to Transaction Termination 

Agreement by and among Big Rivers Electric Corporation, LG&E Energy Marketing Inc., and 

Western Kentucky Energy Cop .  attached hereto as Exhibit 80 (the “Third Amendment”). The 

Third Amendment amends the Transaction Termination Agreement dated March 26,2007 (filed 

as Exhibit 3 to the Application and referred to herein as the “Termination Agreement”), which 

was previously amended by a First Amendment to Transaction Termination Agreement dated 

November 1,2007 (filed as Exhibit 3 to the Application), clarified by a letter agreement dated 

December 4,2007 (filed as Exhibit 3A to the Application), and amended by a Second 

Amendment to Transaction Termination Agreement dated June 11,2008 (filed as Exhibit 1 to 

Big Rivers’ Motion to Amend and Supplement Application dated June 10,2008 (the “June 11 

Motion”). The changes resulting from the Third Amendment are described in the Supplemental 

Testimony of Paul W. Thompson, attached hereto as Exhibit 91, at pages 3 tlrough 9, and in the 

Supplemental Direct Testimony of David A. Spainhoward, attached as Exhibit 99, at pages 20 

and21. 

20. 

Amendments to Smelter Aereements 

21. Big Rivers seeks approval to substitute certain revised Smelter Agreements (a 

retail agreement for Alcan, a retail agreement for Century, a wholesale agreement for Alcan, and 

a wholesale agreement for Century, a lockbox agreement for Alcan, a lockbox agreement for 

Century, a guaranty for Alcan, a guaranty for Century, a coordination agreement for Alcan, and a 

coordination agreement for Century) attached hereto as Exhibit 8 1 (the “Smelter Ameements”) 
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for the versions of those agreements filed as Exhibit 20 to the Application, which Big Rivers 

previously proposed to replace with the versions filed as Exhibit 2 to the June 11 Motion. A 

comparison of each of the revised agreements (except the guaranties) against the version of the 

agreements filed as Exhibit 2 to the June 11 Motion is attached hereto as E,xliibit 82., Each of the 

Smelter Agreements has been revised (i) to remove the concept of a FAC Reserve for each 

Smelter because each Smelter has made separate arrangements with E.ON to offset anticipated 

future fuel costs resulting from tlie Unwind Transaction in lieu of the FAC Reserve; (ii) to reflect 

the elimination of the Member Discount Adjustment from Big Rivers’ tarifc (iii) to clarify that 

transaction costs related to the Unwind Transaction will be excluded kom the calculation of the 

TIER Adjustment Charge; (iv) to reduce each Smelter’s monthly Surcharge by theirpro rata 

share of $200,000 as part of an overall final settlement of various previously outstanding open 

items among the parties; and (v) to reflect Big Rivers’ agreement that an amendment to Big 

Rivers’ by-laws with respect to patronage allocation will bifurcate the patronage allocation in the 

year of the closing of the Unwind Transaction so that prior to the closing of the Unwind 

Transaction tlie patronage allocation will be computed in a manner consistent with the prior hy- 

laws, while after the closing of the Unwind Transaction it will be computed based on the 

amended by-laws. The changes to the Smelter Agreements are more fully described in the 

attached Third Supplemental Direct Testimony of C ,  William Blackburn, Exhibit 78, at pages 49 

through 54“ 

22. The Third Supplemental Direct Testimony of C. William Blackburn, E.xhibit 10, 

pages 66 and 67, mentions a disagreement between Big Rivers and the Smelters. Commission 

staff requested clarification about this disagreement in a conference call on September 29,2008. 
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MI. Blackburn addresses this issue in his Third Supplemental Direct Testimony, Exhibit 78, 

pages 59 through 60. 

Chances to Big Rivers’ T m  

23. Big Rivers seeks approval to remove its Member Discount Adjustment (Rate 

Schedule 12) from its proposed Tariff, attached hereto as Exhibit 83, as that rate schedule 

expired in August 2008. A comparison of these changed Tariff terms to the previously submitted 

version of the Big Rivers’ Tariff filed as Exhibit 22 to the Application on December 28,2007 is 

presented as Exhibit 84. This change to Big Rivers’ proposed Tariff is explained in the attached 

Supplemental Direct Testimony of David A, Spainhoward, Exhibit 99 at pages 13 through 14, 

and in the Third Supplemental Direct Testimony of C. William Blackburn, Exhibit 78 at pages 

54 through 57. 

24. As shown in Exhibits 83 and 84, Big Rivers also seeks approval to malm certain 

other minor changes to its proposed Tariff from that filed as Exhibit 22 to the Application in this 

case on December 28,2007 in order to implement Commission-ordered changes in those tariffs 

that have occurred since December 28,2007 in Case Nos. 2007-00164 and 2007-00460. Big 

Rivers also adjusts the proposed Tariff to reflect the new Economic Reserve account 

contributions discussed in the June 11, 2008 filing with the Commission that resulted in an 

increase in the funding of that account from $75 million to $157 million. These changes are 

discussed in the attached Supplemental Direct Testimony of David A. Spainhoward, Exhibit 99 

at pages 14 through 15 and in the Supplemental Direct Testimony of William Steven Seelye, 

Exhibit 103 at page 3. 

25. As described in paragraph number 19, above, Big Rivers proposes to change its 

tariff to “feather” the use of the Economic Reserve, and smooth the introduction of expected rate 
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increases to its Members. As described in more detail in the Supplemental Direct Testimony of 

William Steven Seelye, Exhibit 103 at pages 3 through 10, the Big Rivers Tariff Member Rate 

Stability Mechanism has been amended to conserve use of the Economic Reserve in a manner 

that will cause the anticipated increases in expenses recovered through Big Rivers’ FAC and 

E.nviromental Surcharge to he smoothed over time rather than introduced suddenly, in which 

case, as shown in the .June Model, the Economic Reserve is suddenly depleted. 

Changes to Big Rivers’ OATT 

26. Big Rivers seelcs approval to substitute the revised version of its OATT attached 

hereto as Exhibit 85 for the version filed as Exhibit 33 to the Application, which Big Rivers 

previously proposed to replace in its Motion to Amend Application dated January 30,2008, 

These changes are necessary to reflect changes to the FE.RC’spro,fov!nn Order No. 890-B 

OATT, on which Big Rivers’ OATT is modeled. A redlined comparison of the attached OATT 

against the January 30 version is attached hereto as Exhibit 86. The changes to Big Rivers’ 

OAT7 are explained in the Supplemental Direct Testimony of David A.  Spainhoward, attached 

hereto as Exhibit 99, at pages 15 through 20. 

Revised Henderson Station Two APreements 

27. Big Rivers seeks approval of (i) the Amendments to Contracts Among Henderson, 

and Big Rivers (the “Amendments to Contracts,” Exhibit 87, attached); (ii) Second Amendatory 

Agreement among Big Rivers, the E.ON Entities and Henderson (the “Second Amendatory 

Agreement,” Exhibit 87, attached, and Exhibit PWT-7 to Supplemental Direct Testimony of Paul 

W. Thompson, attached as Exhibit 90); (iii) Station Two Termination and Release Agreement 

between Big Rivers and the E.ON Entities (the “Termination and Release,’’ E.xhibit 87, attached, 

and E,xhibit PWT-8 to Supplemental Direct Testimony of Paul W. Thompson, attached as 
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Exhibit 90); (iv) the Station Two G&A Allocation Agreement between Big Rivers and 

Henderson (the “Station Two G&A Allocation Agreement,” Exhibit 87, attached); and (v) 

Agreement for Assignment of Responsibility for Complying with Reliability Standards between 

Henderson and Big Rivers (the “Reliabilitv Standards Ameenient,” Exhibit 87, attached). 

28. The Amendments to Contracts proposes that Big Rivers pay Henderson $1 .OO per 

MWh more for all Excess Henderson Energy and Energy Associated with Excess Henderson 

Capacity than is currently required under the 1970 Station Two Contracts with Henderson, as 

amended, and that Big Rivers commit to take and pay for all Excess Henderson Energy and 

Energy Associated with Excess Henderson Capacity that is available. The Amendments to 

Contracts, the Second Amendatory Agreement, the Termination and Release, tlie Station Two 

G&A Agreement, and the Reliability Standards Agreement are described in detail in the attached 

Supplemental Direct Testimony of David A. Spainlioward, Exhibit 99, at pages 7 though 12. 

Big Rivers’ efforts to resolve the outstanding issues with HMP&L. are described in the 

Supplemental Direct Testimony of Michael H. Core attached hereto as Exhibit 102, pages I3 

through 15. The Second Amendatory Agreement and the Termination and Release are further 

described by Paul W. Thompson in his Supplemental Direct Testimony, Exhibit 91, at pages 11 

through 14. 

29. Big Rivers believes these agreements and amendments to agreements will be 

n e c e s s q  to secure Henderson’s consent to the Unwind Transaction. Although Henderson has 

not yet reviewed or approved these agreements and amendments, and has not agreed to tlie terms 

reflected in these documents, Big Rivers is comfortable that these are a reasonable basis for a 

resolution of the outstanding issues with Henderson. Big Rivers files these agreements for 

approval at this time in an effort to create a basis on which agreement can be reached with 

17 



Henderson without having to return to the Commission for further time-consuming proceedings. 

Big Rivers understands that should Henderson not accept these agreements as proposed, any 

material changes will require further Commission review and approval, and will likely delay the 

Unwind Transaction closing. 

Due DiliPence and Transition Readiness 

30. Big Rivers updated the Commission and interested parties on September 19, 

2008, regarding the status of Big Rivers’ ongoing due diligence activities, and provided 

additional reports on the condition of the generating units. See Big Rivers’ September 19,2008 

Supplemental Response to the Attorney General’s Supplemental Request for Information, Item 

88. A description of Big Rivers’ continuing due diligence efforts is updated in the Supplemental 

Direct Testimony of Mark A. Bailey, Exhibit 104., In his testimony, Mr. Bailey also updates the 

Commission on Big Rivers’ efforts to prepare for transition to resuming operational control of its 

generating facilities, and demonstrates that the arrangements it has in place will provide for a 

seamless t~ansitioii after the Unwind Transaction closing. Snpplemental Direct Testimony of 

Mark A. Bailey, Exhibit 104, pages 3 through 12. As part of this update, Mr. Bailey provides an 

update on the necessary arrangements for the provision of information technology services and 

generation dispatch services following the closing. Supplemental Direct Testimony of Mark A. 

Bailey, Exhibit 104, pages 9 through 12. Mr. Bailey also provides Big Rivers’ IJpdated 

Production Work Plan (Exhibit 105) as part of his testimony. 

Conclusion 

31. The Applicants submit that the proposed agreements and amendments attached lo 

this Motion are all in substantially final form, and that this case is ready to go to hearing based 

upon the procedural schedule provided. 
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WHEREFORE, the Applicants respectfully request that the Commission (i) authorize the 

Applicants to amend and supplement their Application as set forth herein; (ii) grant the approvals 

requested herein; and (iii) grant the Applicants all other relief to which it may appear entitled. 

On this the 9th day of October, 2008 
\ 

A 

fyson Kamuf 
Sullivan, Mountjoy, Stainback 
& Miller, P.S C 
100 St. Ann Street 
P.O. Box 727 
Owensboro, Kentucky 42302-0727 
Telephone No. (270) 926-4000 

Douglas L.. Beresford 
George F. Hobday, Jr. 
Hogan & Hartson, LLP 
Columbia Square 
555 Thirteenth Street, NW 
Washington, D.C 20004 
Telephone No. (202) 637-5600 
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Stoll, Keenoiy Ogden PLLC 
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COUNSEL FOR E.ON US., L,L,C, 
WESTERN IENTUCKN 
ENERGY COW. AND L.G&E 
ENERGY MARKETING, INC. 

19 



Verification 

I, C William Blackburn, Vice President and Chief Financial Officer for Big Rivers 
Electric Corporation, hereby state that I have read the foregoing Motion and that the statements 
contained therein are true and correct to the best of my knowledge and belief; and I verifl, state, 
and a f i n n  that my third supplemental testimony, which is att lied to the Motion, is true and 
correct to the best of my knowledge and belief, on this the __ @ day of October, 2008 

Vice President and Chief Financial Officer 
Big Rivers Electric Corporation 

COMMONWEALTH OF KENTUCKY ) 
COUNTY OF HENDERSON ) 

The foregoing verification statement was SIJBSCRIBED AND SWORN to before me by 
C .  William Blackburn, as Vice President and Chief Financial Officer of Big Rivers Electric 
Corporation, on this t h e e d a y  of October, 2008. 

Notary Public, Ky., State at L,arge 
My commission expires: / - / J . -gq  
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2008,. See Item 96, below. 

Facility Lessor (D) Secured Note (PBR-1) -no longer relevant. 

Facility Lessor (E) Secured Note (PBR-1) -no longer relevant 

Ambac Credit Products Secured Note (PBR-1) -no longer relevant. 

PCB Series 2001A Note dated as of 
Corporation to the County of Ohio, Kentucky, filed as Exhibit 53 to Big Rivers’ 
Second Amendment and Supplement to Application on or about April 11,2008. 

Ambac Municipal Bond Insurance Policy Series 1983 Note dated as of 
2008, from Big Rivers Electric Corporation to Ambac Assurance Corporation, 
filed as Exhibit 54 to Big Rivers’ Second Amendment and Supplement to 
Application on or about April 11,2008. 

Standby Bond Purchase Agreement Note (Series 1983 Bonds), dated as of 
,2008, from Big Rivers Electric Corporation to Dexia Credit Local, 

acting by and through its New York Branch, filed as Exhibit 55 to Big Rivers’ 
Second Amendment and Supplement to Application on or about April 11,2008. 

Termination of Third Amended and Restated Subordination, Nondisturbance, 
Attornment and Intercreditor Agreement dated as of 
Big Rivers Elechic Corporation; (b) LG&E Energy Marketing Inc., and Western 
Kentucky Energy Corp.,; (c) The United States of America, acting through the 
Administrator of the Rural Utilities Service; (d) Ambac Assurance Corporation; 
(e) National Rural Utilities Cooperative Finance Corporation; (e) Dexia Credit 
Local, New York Branch; ( f )  U S  Bank Trust National Association, as trustee 

,2008, from Big Rivers Electric 

, 2008, aniong (a) 
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Contents 

under the Trust Indenture dated as of August 1,2001 (g) PBR-I Statutory Trust; 
(h) PBR-2 Statutory Trust; (i) PBR-3 Statutory Trust; (j) FBR-1 Statutory Trust; 
(k) FBR-2 Statutory Trust; (1) PBR-I OP Statutory Trust; (m) PBR-2 OP 
Statutory Trust; (n) PBR-3 OP Statutory Trust; (0 )  FBR-I OP Statutory Trust; (p) 
FBR-2 OP Statutory Trust; (q) Bluegrass Leasing; (I) Bank of America Leasing 
Corporation; (s) AMF. Investments, LLC; (t) CoBank, ACB; and (u) Ambac 
Credit Products, LLC, filed as Exhibit 56 to Big Rivers' Second Amendment and 
Supplement to Application on or about April 11,2008. 

Termination of Third Restated Mortgage and Security Agreement dated 

States of America, acting through the Administrator of the Rural Utilities Service; 
(d) Ambac Assurance Corporation; (e) National Rural Utilities Cooperative 
Finance Corporation; (e) Dexia Credit Local, New York Branch; ( f )  U.S. Bank 
Trust National Association, as trustee under the Trust Indenture dated as of 
August 1, 2001 (g) PBR-1 Statutory Trust; (11) PBR-2 Statutory Trust; (i) PBR-3 
Statutory Trust; (i) FBR-I Statutory Trust; (k) FBR-2 Statutory Trust; and (v) 
Ambac Credit Products, LLC, filed as Exhibit 49 to Big Rivers' Second 
Amendment and Supplement to Application on or about April 11,2008. 

Amended and Restated Stock Pledge Agreement - no longer relevant. 

Amended and Restated Funding Agreement Pledge Agreement (PBR-I) -no 
longer relevant. 

Amended and Restated Payment Agreement Pledge Agreement (PBR-I) - no 
longer relevant. 

Amended and Restated Government Securities Pledge Agreement (PBR-1) - no 
longer relevant. 

Partial Termination of Funding Agreement Pledge Agreement (PBR-I) - no 
longer relevant. 

Partial Termination of Payment Agreement Pledge Agreement (PBR-I) -no 
longer relevant. 

Partial Termination of Government Securities Pledge Agreement (PBR-I) -no 
longer relevant. 

,2008, among (a) Big Rivers Electric Corporation; (b) The United 

IV. Exhibits to Big Rivers' April 23.2008. Third Amendment and Supdement to 
Application 

65. Intercreditor Agreement - no longer relevant. 
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Ambac Letter Agreement - no longer relevant 

Bank of America Letter Agreement - no longer relevant 

Creditor Consent, Termination and Release Agreement - replaced by Creditor 
Consent, Termination and Release Agreement filed October 9,2008. See Item 96, 
below. 

No. 

66. 

67. 

68. 

69. 

70. 

71. 

72. 

73. 

74. 

75 ~ 

76. 

First Amendment to ISDA Master Agreement (PBR-1) (Big Rivers Swap) - no 
longer relevant. 

Escrow Agreement (PBR-1) - no longer relevant. 

First Amendment to ISDA Master Agreement (PBR-I) - no longer relevant 

Amended and Consolidated Loan Contract, dated as of 
between Big Rivers Electric Corporation and IJnited States of America (No 
Commission approval sought), filed as Exhibit 72 to Big Rivers' Third 
Amendment and Supplement to Application on or about April 23,2008. 

RUS 2008 Promissory Note, Series A -replaced by RUS 2008 Promissory Note, 
Series A filed October 9,2008. See Item 94, below. 

RIJS 2008 Promissory Note, Series B, dated as of 
Big Rivers Electric Corporation and United States of America (No Commission 
approval sought), filed as Exhibit 74 to Big Rivers' Third Amendment and 
Supplement to Application on or about April 23,2008. 

Unwind Financial Model, filed as Exhibit 75 to Big Rivers' Third Amendment 
and Supplement to Application on or about April 23,2008. See ako Unwind 
Financial Model filed on or about December 28,2007, as Exhibit 8 to the original 
Application, and updated by Big Rivers' January 30,2008, Errata filing (see Item 
8, above); Unwind Financial Models filed in Big Rivers' February 14, 2008, 
Response to Items 10 and 12 of the Commission Staffs First Data Request; 
ISnwind Financial Model filed as Exhibit 8 to Big Rivers' June 11, 2008, Motion 
to Amend and Supplement Application; IJnwind Financial Model filed October 9, 
2008 (see Item 79, below). 

Table of Contents to Application Exhibits Added by Financing Documents 
Filings, filed as Exhibit 76 to Big Rivers' Third Amendment and Supplement to 
Application on or about April 23,2008. See nko this Table of Contents to 
Application Exhibits and Appendices, filed October 9, 2008. 
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77 Supplemental Testimony of C William Blackburn, filed as Exhibit 77 to Big 
Rivers’ Third Amendment and Supplement to Application on or about April 23, 
2008. 

’ 

V. Exhibits to BiP Rivers’ June 11.2008. Motion to Amend and Supplement 
Application Not Included Above 

A. 

B 

C 

D. 

E 

Comparison of Revised Smelter Agreements against Smelter Agreements filed 
with Application, filed as Exhibit 3 to Big Rivers’ June 11, 2008, Motion to 
Amend and Supplement Application - all Smelter Agreements except 
coordination agreements replaced by Smelter Agreements filed October 9,2008 
See Item 81, below. 

Omnibus Termination Agreement among Big Rivers Electric CoIporation, Big 
Rivers Leasing LLC, FBR-I Statutory Trust, FBR-2 Statutory Trust, FBR-1 OP 
Statutory Trust, FBR.-2 OP Statutory Trust, Trisail Capital Corporation, AME 
Investments, LLC, CoBank, ACB, AME Asset Funding, LLC, U S .  Bank 
National Association, AIG Matched Funding Corp., Ambac Credit Product, LLC, 
and Ambac Assurance Corporation, filed as Exhibit 4 to Big Rivers’ June 11, 
2008, Motion to Amend and Supplement Application. 

Letter Agreement among Big Rivers Electric Corporation, E.ON U S  LLC, Alcan 
Primary Product Corporation, and Century Aluminum of Kentucky General 
Partnership, filed as Exhibit 5 to Big Rivers’ June 11,2008, Motion to Amend 
and Supplement Application. 

Amendment of Operating and Support Agreement among Big Rivers Electric 
Corporation, PBR-3 Statutory Trust, FBR-1 Statutory Trust, and FBR-2 Statutory 
Trust (D.B. Wilson Unit l), filed as Exhibit 6 to Big Rivers’ June 11,2008, 
Motion to Amend and Supplement Application. 

Second Supplemental Testimony of C. William Blackbum, filed as Exhibit 7 to 
Big Rivers’ June 11,2008, Motion to Amend and Supplement Application. 

VI. Exhibits to BiP Rivers’ October 9,2008. Motion to Amend and Supplement 
Application 

78. Third Supplemental Direct Testimony of C. William Blackbum, filed as Exhibit 
78 to Big Rivers’ October 9, 2008, Motion to Amend and Supplement 
Application 

Unwind Financial Model, filed as Exhibit 79 to Big Rivers’ October 9,2008, 
Motion to Amend and Supplement Application. See also Unwind Financial 
Model filed on or about December 28,2007, as Exhibit 8 to the original 
Application, and updated by Big Rivers’ January 30, 2008, Errata filing (see Item 

79. 
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8, above); Unwind Financial Models filed in Big Rivers’ February 14,2008, 
Response to Items 10 and 12 ofthe Commission Staffs First Data Request; 
Unwind Financial Model, filed as Exhibit 75 to Big Rivers’ Third Amendment 
and Supplement to Application on or about April 23,2008 (see Item 75, above); 
Unwind Financial Model filed as Exhibit 8 to Big Rivers’ June 1 1,2008, Motion 
to Amend and Supplement Application. 

Third Amendment to Transaction Termination Agreement, filed as Exhibit 80 to 
Big Rivers’ October 9,2008, Motion to Amend and Supplement Application. See 
d s o  Transaction Termination Agreement and First Amendment to Transaction 
Termination Agreement, both filed on or about December 28,2007, as Exhibit 3 
to the original Application (see Item 3, above); Letter Agreement filed on or about 
December 28,2007, as Exhibit 3A to the original Application (see Item 3A, 
above); Second Amendment to Transaction Termination Agreement filed as 
Exhibit 1 to Big Rivers’ June 11,2008, Motion to Amend and Supplement 
Application; Big Rivers’ February 14,2008, Response to Item 3 of the 
Commission Staffs First Data Request. 

Smelter Agreements, filed as Exhibit 81 to Big Rivers’ October 9,2008, Motion 
to Amend and Supplement Application. See also Item 20, above. 

a. Alcan Retail Agreement 

b. Century Retail Agreement 

c. Alcan Wholesale Agreement 

d., Century Wholesale Agreement 

e. 

f. 

g. Alcan Guaranty 

h. Century Guaranty 

1. Alcan Coordination Agreement 

S .  Century Coordination Agreement 

Comparison of Revised Smelter Agreements and Previously-Filed Smelter 
Agreements, filed as Exhibit 82 to Big Rivers’ October 9,2008, Motion to Amend 
and Supplement Application. See also Item A, above., 
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Century Security and Lockbox Agreement 
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e. 
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Proposed Tariff, filed as Exhibit 83 to Big Rivers’ October 9,2008, Motion to 
Amend and Supplement Application. See also Item 23, above. 

Comparison of Proposed Tariff against Tariff filed as Exhibit 2.3 to the original 
Application, filed as Exhibit 84 to Big Rivers’ October 9, 2008, Motion to Amend 
and Supplement Application. See also Item 24, above. 

Proposed Open Access Transmission Tariff, filed as Exhibit 85 to Big Rivers’ 
October 9, 2008, Motion to Amend and Supplement Application. See also Item 
33, above. 

Comparison of Proposed OATT against OATT filed as Exhibit A to Big Rivers’ 
January 30,2008, Motion to Amend Application, filed as Exhibit 86 to Big 
Rivers’ October 9,2008, Motion to Amend and Supplement Application. See 
also Item 34. above. 

Comparison of Alcan Retail Agreement 

Comparison of Century Retail Agreement 

Comparison of Alcan Wholesale Agreement 

Comparison of Century Wholesale Agreement 

Comparison of Alcan Security and Lockbox Agreement 

Comparison of Century Security and Lockbox Agreement 

Comparison of Alcan Coordination Agreement 

Comparison of C,entury Coordination Agreement 

83. 

84. 

85. 

86. 

87. Station Two Agreements and Amendments, filed as Exhibit 87 to Big Rivers’ 
October 9,2008, Motion to Amend and Supplement Application. 

a. Second Amendatory Agreement 

b. Amendments to 1970 Station Two Power Sales Contract 

c. 

d. 

e. 

Station Two Termination and Release Agreement 

Station Two G&A Allocation Agreement 

Agreement for Assignment of Responsibility for Complying with 
Reliability Standards 
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RUS 2008 Promissory Note, Series A, filed as Exhibit 94 to Big Rivers’ October 
9, 2008, Motion to Amend and Supplement Application. See also Item 73, above. 

Agreements regarding “Funding of Certain Amounts to be Paid to The Bank of 
America” between Big Rivers, E O N  US.,  LLC, Alcan Primary Products 
Corporation and Century Aluminum of Kentucky General Partnership’’ dated as 
of June 24,2008, and “Payment Regarding the Buy-Out of the Bank of America” 
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Rivers’ October 9, 2008, Motion to Amend and Supplement Application. 

96. Other Indenture/Security Agreements, filed as Exhibit 96 to Big Rivers’ October 
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THJRD SUPPLEMENTAL DIRECT TESTIMONY OF 
C. WILLJAM BLACKBUFW 

OVERVIEW OF TESTIMONY 

Please state your name and position. 

My name is C. William Blackburn. I am employed by Big Rivers 

Electric Corporation (“Big Rivers”) as its Vice President Financial 

Services, Chief Financial Officer (“CFO) and Interim Vice President 

Power Supply. 

Are you the same C. William Blackburn who earlier provided 

testimony in these proceedings? 

I am. I filed my direct testimony as Exhibit 10 to the original 

Application filed on December 28,2007, my rebuttal testimony on 

April 23,2008, my first supplemental testimony on April 23, 2008, and 

my second supplemental testimony on June 11,2008. 

Why is Big Rivers now supplementing its Application and 

presenting this Third Supplemental Direct Testimony? 
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The primary reason Big Rivers is supplementing its Application and 

submitting this Third Supplemental Direct Testimony is to present the 

Commission with the effects on t h e  Unwind Financial Model of Big 

Rivers’ recent termination of its leveraged lease transactions of 

undivided interests in Plants Green and Wilson with Bluegrass 

Leasing Corporation, a subsidiary of Philip Morris Capital Corporation 

(“PMCC”). This termination was precipitated by a downgrade in the 

claims-paying ability of Ambac Assurance Corporation (“Ambac”) by 

Moody’s Investors Services (“Moody’s”) on June 19, 2008 and by more 

recent turmoil in the financial markets. Absent the lease termination 

Big Rivers would have been exposed to adverse consequences under 

the contractual terms of the leveraged lease transactions with PMCC. 

Has Big Rivers previously supplied the other parties and the 

Commission with information regarding the termination of the 

PMCC Lease Transaction? 

Yes. Prior to engaging in the termination of the PMCC Lease 

Transaction, on September 26,2008 I presented for informational 

purposes an Affidavit (attached as Exhibit 92) detailing the history of 

the PMCC Lease Transaction and presenting the sequence of events 

that led to Big Rivers’ determination to terminate that transaction. I 
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describe the terms of  the PMCC Buyout below as it was closed in order 

to explain the effects of the PMCC Buyout on the Unwind Financial 

Model. I direct the Commission’s attention t o  my earlier Affidavit, as 

needed, for additional background on the circumstances surrounding 

Big Rivers’ decision t o  enter into the PMCC Buyout. 

Please describe your testimony. 

In the first part of the testimony below I describe the structure of the 

PMCC Buyout and the flow of payments affecting the Unwind 

Financial Model. I also present details regarding a parallel buyout of 

Big Rivers’ leveraged leases of Plant Green with Bank of America 

Leasing (“BOA”) which were bought out on June 30,2008, as previously 

reported to the Commission on July 2,2008 (“BOA Buyout”). In the 

supplement to the Application filed herein (“Application Supplement”), 

Big Rivers requests Commission approval of the proposed accounting 

treatment for both the BOA Buyout and the PMCC Buyout. The 

description of the BOA Buyout is provided for that purpose. In my 

testimony, I describe the proposed financial accounting for these 

buyouts for which Big Rivers is seeking approval in the Application 

Supplement. 
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Does your testimony address any issues other than those 

surrounding the termination of the PMCC leases and the BOA 

leases? 

Yes. Big Rivers recognizes that it first filed its Application more than 

nine months ago and that it has a n  ongoing obligation to update that 

Application to provide known changes. Accordingly, apart &om simply 

documenting the changes to Big Rivers’ financial status arising from 

the BOA Buyout and the PMCC Buyout, my testimony also provides a 

summary of all known significant financial changes that have occurred 

since Big Rivers updated its Unwind Financial Model in Big Rivers’ 

June 11, 2008 Motion to Amend and Supplement Application (the 

“June Model”). The second portion of my testimony thus presents a 

new iteration of Big Rivers’ TJnwind Financial Model, which is 

attached as Exhibit 79. Although many of the changes to the Unwind 

Financial Model relate t o  the implementation of the buyouts, a number 

of other changes have been made since Big Rivers supplied the 

Commission with the June Model. The expected closing date of the 

Unwind Transaction has been moved from April 30,2008 to December 

31, 2008, and this change is now reflected in the Unwind Financial 

Model. In addition, Big Rivers’ Production Cost Model has been 

updated to reflect current operating assumptions and cost inputs, and I 
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describe these changes as well, particularly with respect to their effects 

on the Unwind Financial Model. 

Separately from this update of the various inputs to the Big Rivers 

financial model, I also present the updated output of the Unwind 

Financial Model, including the expected rates, to provide the 

Commission with as complete and updated a picture of Big Rivers’ 

projected operations post-closing as can be currently estimated. In 

order to  provide the Commission with information by which the 

Commission separately can assess both the financial impact of the 

buyouts and the financial impact created by other changes now 

documented in the financial model, Big Rivers presents a breakdown of 

the relative effect of these two categories of changes as part of my 

testimony. 

Big Rivers’ resolution of the PMCC lease transaction and the change in 

the expected closing date of the Unwind Transaction also entail certain 

changes in the compensation from E.ON U.S., LLC (“E.0N”) and its 

affiliates under the Unwind Transaction, so I also update previous 

exhibits provided to the Commission summarizing these payments. 

Does your testimony address any other issues? 
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Yes. A third significant area of my testimony addresses the specific 

changes to the Smelter contracts necessitated by the PMCC Buyout 

and for other reasons. Some of these changes address issues relating 

to the PMCC Buyout and the allocation of the costs resulting from that 

termination given that the Smelters did not feel that they participated 

in the initial benefits created by the leveraged leases. Other portions 

of the Smelter Agreements are revised for reasons explained in this 

section. 

A fourth area of my testimony addresses the changes to Big Rivers’ 

Tariffs proposed in the Application. The Big Rivers Member Discount 

Adjustment (“MDA”) expired at the end of August of this year. I 

discuss in this testimony the reasons for allowing that tariff provision 

to expire. I also describe the effect of these tariff changes on the 

Economic Reserve, and describe why these changes still offer the Big 

Rivers Non-Smelter Members adequate protection and incentive to 

enter into this transaction. 

A fifth area of my testimony addresses updates to my responses to 

previously submitted Data Responses in this proceeding in order to 

present known changes to certain of Big Rivers’ previous answers. As 
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part of this Section I provide a financial matrix (Exhibit CWB-17). 

Also, I provide additional testimony regarding Big Rivers’ ability to 

remarket power should one or more of the Smelters depart the system. 

As part of this testimony, I provide analyses of regional market sizes 

and known future needs for power t o  demonstrate that a viable market 

exists in which Big Rivers will be able to sell any generation stranded 

by a Smelter departure. I also address concerns regarding whether the 

benefits of this transaction load too many of the Smelter benefits on 

the front end of the period covered by the Smelter Agreements. 

Finally, I provide an update regarding Big Rivers’ request for a tax 

ruling from the Kentucky Department of Revenue. 

CHANGES IN BIG RIVERS’ FINANCIAL STATUS 

A. THE PMCC BUYOUT 

When did Big Rivers close the PMCC Buyout? 

Big Rivers closed the termination of the PMCC Lease Transaction on 

Tuesday, September 30, 2008. 
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How much did Big Rivers pay PMCC on September 30 in 

connection with the PMCC Buyout? 

Big Rivers paid PMCC $109 million in cash, and gave PMCC its 

unsecured note in the amount of $12.38 million loan at  an 8.5% annual 

interest rate, payable at  the earlier to occur of the date of closing of the 

Unwind Transaction or December 15, 2009. 

Has WKEC agreed to participate in the PMCC leases 

termination costs? 

Yes. WKEC has agreed to reimburse Big Rivers one half of the 

$121.38 million paid to PMCC plus one half of a $332,868 shortfall 

payment made to Co-Bank in connection with the sale of certain 

financial securities that collateralized a portion of the PMCC debt, for 

a total E.ON payment to Big Rivers of approximately $60.9 million. 

WKEC's payment is due a t  the closing of the Unwind Transaction. 

WKEC's obligation to make this payment is memorialized in the Third 

Amendment to Transaction Termination Agreement, presented with 

the supplemental testimony of Paul W. Thompson as Exhibit PWT-5. 

What was the derivation of this payment? 
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A. Although the terms of the PMCC Lease Transaction liquidated 

damages provision specified a termination payment of approximately 

$221.5 million, PMCC in return for an earlier termination agreed to 

reduce the face amount to $214 million. The $7.5 million difference 

represents PMCC‘s contribution t o  the economic resolution of the lease 

transaction. Moreover, consistent with the terms of the PMCC Lease 

Termination, Big Rivers then used the proceeds from the redemption of 

its guaranteed investment contract (“GIC”) funding agreement with 

American International Group, Inc. (“AIG) (the “AIG GIC”) and the 

net proceeds from the sale of certain federal securities by Co-Bank to 

reduce this amount. The redemption of the AIG GIC yielded $92.62 

million. However, the sale of federal securities by Co-Bank yielded an 

amount $332,868 less than the outstanding value of the Series B debt 

paid off by Co-Bank. Accordingly, Big Rivers owed a shortfall payment 

of $332,868 to Co-Bank with regard t o  the Series B debt. Big Rivers 

then settled its net termination value payment by paying PMCC the 

sum of $109 million in cash and borrowed an additional $12.38 million 

from PMCC on the terms described above. These calculations and the 

BOA lease termination payments are charted in the table attached as  

Exhibit CWB-9 to this supplemental testimony. 
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How is the PMCC Buyout reflected in the Big Rivers Unwind 

Financial Model? 

For purposes of financially modeling the PMCC Buyout, Big Rivers has 

modeled a total Big Rivers payment of $60.9 million. This amount is 

reflected in Big Rivers’ Financial Model as discussed below in Section 

II(C) of my Third Supplemental Direct Testimony. 

Will Big Rivers’ buyout of the PMCC Lease Transaction have 

an effect an the amount Big Rivers will pay down on its note to 

the United States Rural Utilities Service (“RUS”) at the closing 

of the Unwind Transaction? 

The PMCC Buyout will result in a reduction in the amount to be 

prepaid by Big Rivers to the RUS at closing to reduce the principal 

amount of the RUS note. Originally, Big Rivers had proposed a very 

substantial prepayment to the RUS at closing with a simultaneous 

public debt issuance. Now, Big Rivers and the RUS have agreed to a 

revised schedule of Maximum Allowed Principal Balances as part of a 

New RUS Note (Exhibit 94) that is to be implemented following the 

closing of the Unwind Transaction. I attach the revised Maximum 

Allowed Principal Balance schedule as Exhibit CWB-10 to this 
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testimony. Big Rivers will prepay approximately $140.2 million at the 

closing of the Unwind Transaction. Big Rivers wil l  then pay 

approximately an additional $60.0 million t o  the RUS in or before 

2012. Finally, under the revised schedule, Big Rivers will pay 

approximately an additional $200 million by no later than January 

2016. 

Does the PMCC Lease Transaction termination have any effect 

on the ARVP Note with the RUS? 

No. It does not change the amount or terms of the ARW Note 

Did Ambac provide any financial contribution t o  the PMCC 

Buyout? 

Ambac agreed to waive its fees and legal services payments in 

connection with actions necessary t o  implement the PMCC Buyout. 

Has  Big Rivers provided the Commission a copy of the PMCC 

Lease Termination Transaction documents? 
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A. Yes. Big Rivers made an information filing of the PMCC Buyout 

documents on October 7,2008. 

Q. Turning to accounting issues, how does Big Rivers intend to 

account for the PMCC Buyout and the BOA Buyout? 

A. Generally, Big Rivers intends to  currently expense all costs associated 

with the termination of the five lease transactions with Bluegrass 

Leasing and the Bank of America Leasing on a “netted” basis. As of 

September 30,2008, Big Rivers currently has recorded a net loss on its 

books of approximately $77.0 million to reflect the amounts received in 

2000 from entering into these leveraged lease transactions and the 

buyout expenses. Big Rivers proposes to expense as a loss the amounts 

expended to terminate these five leasing transactions. Big Rivers thus 

will record a net loss on December 31, 2008 of $16.1 million on its 

books as a result of this proposed accounting treatment. See Exhibits 

CWB-9 and CWB-11. I believe this is a just and reasonable method of 

accounting for these terminations, and I believe the Commission 

should grant Big Rivers approval for this proposed accounting 

treatment as requested in the Application Supplement. Big Rivers has 

requested the RUS to approve this same accounting treatment as well. 
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Have the Smelters been kept informed throughout the PMCC 

Buyout? 

Yes. Big Rivers remained in contact with the Smelters to apprise them 

of the status of the negotiations, The Smelters have supported Big 

Rivers’ decision t o  terminate the PMCC Lease Transaction, preferring 

the elimination of this potential uncertainty created by the Ambac 

credit downgrade. 

Please describe the economics of the PMCC Buyout as they 

relate to the Smelters in the Unwind Transaction scenario. 

Big Rivers is funding a portion of its costs of buying out PMCC by 

reducing the payment it makes on the RUS debt at  the closing of the 

Unwind Transaction. This increases Big Rivers’ debt level since the 

amount of debt to be prepaid to  the RUS will be smaller than originally 

modeled. The June Model shows Big Rivers making a $200 million 

prepayment to the RUS at closing, but the PMCC Buyout now provides 

for this amount to he decreased to approximately $140.2 million. With 

a reduced RUS prepayment, the RUS debt level will be higher. As 

discussed below in Section 111, this will lead to an increase in Big 

Rivers’ wholesale rates offered to the Member Distribution 
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Cooperatives for both their Smelter and non-Smelter customers. 

Because the Smelters pay approximately 70% of system costs, the 

Smelters objected to being forced to bear the brunt of the increased 

costs resulting from the PMCC Buyout, particularly because they were 

not system average cost customers during the period following the 

leveraged lease transactions and never received what they believed to  

be a fair share of the benefits of t he  PMCC Lease Transaction in the 

first place. 

How did Big Rivers and the Smelters resolve this issue 

regarding the PMCC Lease Transaction and its termination? 

The Smelters had previously agreed to pay a substantial monthly 

surcharge that would ultimately be applied against the expenses that 

would otherwise be paid by the distribution Non-Smelter Members 

through the FAC and the Environmental Surcharge (see, e.g, Alcan 

Retail Contract, Section 4.11). In order t o  resolve the issue of 

responsibility for payment of the PMCC Buyout costs, Big Rivers and 

the Smelters have agreed to a $200,000 downward adjustment in the 

monthly Smelter Surcharge for the initial 96 months (eight years) of 

their agreements. In total, this amounts to a $19.2 million nominal 

benefit to the Smelters. 
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Doesn’t this reduction in the Smelter Surcharge result in a 

front-loading of benefits to the Smelters? 

No, quite the contrary. The argument against front-loading of benefits 

t o  the Smelters is that it gives the Smelters more of their total 

economic benefit in the initial years and dilutes incentives for them to 

stay on Big Rivers’ system in later years. The structure of the Smelter 

resolution in the PMCC Buyout cuts against that by spreading out the 

Smelters’ value over eight years. The benefit is not frontloaded but, 

rather, evenly received over that period. Moreover, a Smelter loses 

entitlement to any unrealized benefit if it does take service under its 

retail agreement for the full eight years. 

Does the PMCC Buyout change the need for a new Big Rivers 

Indenture? 

No. Big Rivers still requires replacement of the existing Third 

Restated Mortgage with the proposed new Indenture as a key 

component of the Unwind Transaction. The reason is simple: Big 

Rivers needs an Indenture so that it can take full advantage of all 

credit markets in the future. As I explained in depth in my Direct 
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Testimony at pages 110-23, restructuring Big Rivers’ obligations in the 

manner provided in the new Indenture is one of the main benefits of 

the Unwind Transaction; it will provide Big Rivers with the financial 

flexibility to access credit markets to meet unexpected financial 

obligations and provide for future improvements and expansion in a 

wag that is not available under a standard mortgage. As the 

Commission is aware, Big Rivers already anticipates the need to access 

capital markets following the closing of the Unwind Transaction, 

commencing with the tax-exempt market in 2009 and the taxable 

market in 2011. The existing Third Restated Mortgage is simply not 

an adequate security document for the type of organization which Big 

Rivers will become after the Unwind Transaction. 

Please review the evolution of Big Rivers’ post-closing 

financing plans since the filing of this case. 

At the time the Application was filed, Big Rivers had a general 

expectation that it would prepay approximately $440 million of its 

RUS debt at  the TJnwind Transaction closing. The sources of those 

funds were anticipated to be (i) $176 million from cash on hand at  

closing, and (ii) $264 million in proceeds from the issuance of public 
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debt. This is described in my Direct Testimony, filed as Exhibit 10 to 

the Application, a t  page 127. 

When Big Rivers filed the financing portion of its application dated 

March 28,2008, the early evidence of distress in the financial markets 

had caused Big Rivers t o  abandon its plans to issue public debt at  

closing. At that point, Big Rivers expected it would pay down $200 

million on the RUS debt at  closing. This adjustment in plans is 

discussed in paragraph 19, on page 8, of Big Rivers’ March 28, 2008, 

First Amendment and Supplement to Application, and at pages 3 

through 5 of my Supplemental Testimony, which is filed as Exhibit 77 

with the April 23,2008, Motion to Amend and Supplement 

Application. 

Now, as described earlier in my testimony, Big Rivers’ agreement with 

RUS is that Big Rivers wiU pay a minimum of $125 million on the RUS 

note at the Unwind Transaction closing, plus all negotiated 

improvements in termination value and any amounts by which the 

value of the AIG GIC exceeds $67.0 million. Through improved 

concession from PMCC and an increased GIC value the amount to be 

paid to RUS at closing for application t o  the RUS debt is $140.2 

million. 
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What are the beneficial effects of the PMCC Buyout on Big 

Rivers’ financing plans? 

One clear benefit of the PMCC Buyout is a simplification of the 

security arrangements involving Big Rivers’ assets by elimination of 

certain property interests and contractual rights in the lease 

transactions. Previously, on April 23,2008, Big Rivers provided as 

Exhibit 76 to the Third Amended and Supplemental Application a 

table of contents listing the various Big Rivers financing documents 

filed as part of this proceeding. I have updated that Exhibit 76 in the 

attached Exhibit 93, presenting the disposition of each of the Big 

Rivers financing documents no longer required as a result of the 

buyout of the PMCC leases. As can be seen from Exhibit 93, Big 

Rivers’ financing documents and requested approvals are greatly 

streamlined by the completed PMCC Buyout. Removal of references t o  

all the various parties to  the various leases also requires modification 

of a number of the financing documents, which have been revised 

accordingly and are resubmitted as Exhibit 96 to the Application. 

So Big Rivers will still need to obtain an Investment Grade 

Credit Rating from the rating agencies? 
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Yes. 

Does the PMCC Buyout have a negative effect on Big Rivers’ 

ability to obtain that Investment Grade Credit Rating? 

No. After the PMCC Buyout, the key credit metrics of equity/assets, 

TIER, and ending cash balances remain comfortably within the 

boundaries necessary to obtain investment grade credit ratings. If 

anything, the termination of the BOA and PMCC leveraged leases will 

assist Big Rivers in obtaining the ratings it requires by simplifying Big 

Rivers’ credit arrangements, making the remaining credit structure 

much easier to understand. 

What is the  status of Big Rivers’ efforts with respect to 

obtaining an Investment Grade Credit Rating from the rating 

agencies? 

Big Rivers postponed its rating agency presentations until it could 

resolve the problems created by the Ambac credit downgrade, and 

determine the impact of the solutions of those problems on its financial 

position. Now that the PMCC Buyout has been completed, Big Rivers 
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will recommence the actions required for it to obtain an investment 

grade credit rating no later than immediately after the conclusion of 

the hearing in this case. 

In connection with obtaining an Investment Grade Credit 

Rating, is it correct that Big Rivers still needs to construct the 

Phase 2 Transmission Project authorized in Case No. 2007- 

00177? 

Yes. Big Rivers will still need to construct the Phase 2 Transmission 

Project for which a Certificate of Public Convenience and Necessity 

was issued in 2007. I provide an update of Big Rivers’ plans with 

respect to the Phase 2 Transmission Project in Section VI of this 

testimony. 

B. CHANGES TO THE PRODUCTION COST MODEL 

Has Big Rivers made any changes to the Production Cost 

Model you described in your December 2007 Direct Testimony? 

Yes. My December 2007 Direct Testimony referenced the November 

2007 Production Cost Model and described the various inputs to that 
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model. Big Rivers and wI(EC now have almost an additional year of 

operations data available to update that model as  well as additional 

cost information caused by changes in current market conditions from 

those included in the previous iteration of the Production Cost Model. 

The Production Cost Model most recently was run in May 2008 in 

connection with the prior iteration of the Big Rivers Unwind Financial 

Model. In order now to provide the Commission with updated 

information, Big Rivers has conducted another run of the Production 

Cost Model in September 2008 to use to update the TJnwind Financial 

Model, and has submitted that updated Production Cost Model as 

Exhibit 97, and its updated Unwind Financial Model as Exhibit 79. 

Please describe how the Production Cost Model has been 

updated from the version developed in Navember 2007. 

Certainly. First, the price forecasts for fuel oil and natural gas have 

been updated to take into account generally prevailing increases in 

those costs. The updated forecasts used are provided hy WKEC (fuel 

oil) and ACES (natural gas). Although Big Rivers incorporated 

updated solid fuel forecasts (for coal and petcoke) as part of the May 

2008 financial model update, which incorporated a rerun of the 

Production Cost Model, Big Rivers did not then update the Production 
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Cost Model to reflect updated prices for fuel oil and natural gas. 

These changes in fuel oil and natural gas prices are reflected in higher 

unit startup costs and higher fuel operating costs in the updated 

Production Cost Model. One additional change since the May 2008 

version of the Production Cost Model is implementation of these same 

fuel oil and natural gas price increases for the modeled generation 

units in our surrounding region, leading to increased costs for those 

areas and producing greater potential for Big Rivers to  make off- 

system sales. 

Second, the Production Cost Model has been revised to incorporate 

updated unit reagent and disposal prices. Prices for lime, limestone, 

DBA and reagent disposal all have increased significantly over those 

incorporated in the November 2007 Production Cost Model. These 

prices have been reflected in more recent WKEC supplier contracts, 

both in terms of automatic contract escalations built into existing 

terms and in higher rates for replacement contracts reflecting market 

prices as existing contracts expire. 

Third, Big Rivers has incorporated revised SO2 and NOx forecasts into 

the Production Cost Model. We have used forecasts provided by ACES 

for 2009 and 2010 and by Global Insight, Inc. for the years thereafter. 
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The forecasts provided by ACES are new and apply for the period 2009 

through 2010, while the later years continue to use the previously 

supplied Global Insight long-term forecasts. 

Fourth, as described in the Second Supplemental Direct Testimony of 

David A. Spainhoward (Exhibit 99), there have been a number of 

changes t o  environmental requirements stemming from the federal 

court reversal of the Clean Air Interstate Rule (“CAIR”) regulations. 

For purposes of the Production Cost Model, Big Rivers has removed the 

assumptions that CAIR will be implemented in 2009 for NO, and 2010 

for SO$. Instead, Big Rivers’ Production Cost Model now incorporates 

an assumption that CAIR-like regulations will be implemented for 

NOx and SO2 starting in 2011. Big Rivers believes this is a reasonable 

and conservative assumption. 

Fifth, and finally, the September 2008 Production Cost Model has been 

revised to eliminate a formerly forecasted need for a ten-week, 50 MW 

maintenance derating in Wilson Unit 1 for the years 2010,2011, and 

2012. Big Rivers has determined that maintenance to correct concerns 

with respect to the Wilson Unit 1 can be completed without a derating. 
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C. CHAN'GES TO THE UNWIND FINANCIAL MODEL 

1. Changes Related to  the PMCC Buyout and the BOA 

Buyout 

Has Big Rivers made any changes to the Unwind Financial 

Model to reflect the PMCC Buyout? 

Yes. Big Rivers has updated the Unwind Financial Model to reflect the 

financial effects of the PMCC Buyout. 

What changes did Big Rivers make regarding the cost to Big 

Rivers of terminating the PMCC Lease Transaction? 

Big Rivers used the actual cost to Big Rivers of paying off the PMCC 

Lease Transaction of $60.9 million net in the revised model. For 

purposes of the model, Big Rivers assumes that the PMCC Buyout is 

funded with a reduced RTJS prepayment of $140.2 million at  closing, 

which is then to be followed by an approximate $60.0 million capital 

markets issuance to be made at roughly the end of year 201 2. These 

calculations are reflected in the Unwind Financial Model. 
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Does the financial model also reflect changes to the BUS note 

prepayment? 

Yes. As discussed previously, Big Rivers agreed with the RUS t o  a 

change in the Maximum Allowed Principal balance schedule in 

connection with the RUS’ consent to a reduction in the RUS loan 

prepayment. I attach this revised balance schedule as Exhibit CWB- 

10. Changes t o  that payment schedule are now reflected in the 

financial model. The financial model now reflects an approximate 

$60.0 million payment in RUS debt by the end of 2012 and 

approximately an additional $200 million payment by January 2016. 

What other changes have been made to the financial model in 

connection with the PMCC Buyout? 

As noted earlier, another change that needs to be made in connection 

with the PMCC Buyout is a change in the Smelter Surcharge pursuant 

to Section 4.11(b) of the revised agreements t o  reflect a reduction in 

that surcharge of $200,000 a month for the ninety-six months after the 

closing of the Unwind Transaction, Because the Smelter Surcharge is 

applied as part of the MRSM, a reduction in the Smelter Surcharge 
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results in a drawing down of the Economic Reserve funds more quickly 

than otherwise would be the case. However, this quicker draw down in 

the Economic Reserve is offset by a "feathering" of the Economic 

Reserve by constricting the maximum amount to be offset in a given 

year by the MRSM. See Supplemental Direct Testimony of William 

Steven Seelye, Exhibit 103, pages 2 through 10. 

A second change to the financial model produced by the PMCC Buyout 

is the discontinuation of the CoBank patronage amounts. Removal of 

CoBank as part of the PMCC Lease Termination ends these patronage 

amounts, and they are discontinued in the revised Unwind Financial 

ModeL 

Is the reimbursement from Big Rivers to E.ON with respect to 

the BOA Buyout reflected in the revised model? 

Yes. That amount, $1.0 million, is reflected in the updated Unwind 

Financial Model, Exhibit 79, page 5, at line 1.16 and in more detail in 

Exhibit CWB-9. 
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Are your proposed accounting treatments for the PMCC 

Buyout and the BOA Buyout reflected in the Updated Financial 

Model? 

Yes. The proposed accounting treatments are reflected in Exhibit 

CWB-11. 

2. Changes in Other Assumptions 

Did Big Rivers make other changes to the Unwind Financial 

Model in connection with the filing made in the Application 

Supplement apart from those connected to the PMCC Buyout 

and the BOA Buyout? 

Yes. Big Rivers originally filed its model in connection with its 

Application made in December 2007. The Application used an April 

30, 2008 closing date and was based on late 2007 fuel assumptions and 

the November 2007 Big Rivers Production Cost Model. Later, in June 

2008, Big Rivers filed with the Commission another iteration of the Big 

Rivers financial model (Exhibit 75) t o  reflect the results of a new 

financial arrangement between Big Rivers and E.ON concerning 

known and anticipated increases in solid fuel costs differing from those 
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used in the earlier financial model filed in December. That June 2008 

update to the financial model continued t o  use an April 30,2008 

closing date and certain other earlier assumptions even as it 

implemented the new solid fuel forecasts in order to isolate the impact 

of higher solid fuel prices. Big Rivers has updated the Big Rivers 

Production Cost Model as well as the IJnwind Financial Model to 

reflect a closing date of December 31, 2008. Additionally, a number of 

other factors have changed in a way that would have a measurable 

effect on the financial model. Accordingly, Big Rivers has rerun the 

model based on these changed assumptions. 

Please describe these changes to the Big Rivers financial 

model inputs. 

As noted above, a principal change in the financial model is the change 

in the expected closing date. Given that it is now October 2008, it is no 

longer useful to continue to model a closing date of April 30, 2008 and 

to present all changes to the Unwind Financial Model while retaining 

that date. Given the likely procedural schedule, Big Rivers has based 

its financial model on a December 31, 2008 closing date. 
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How does the new expected closing date change the output of 

the Unwind Financial Model? 

One principal change of using an expected closing date of December 31, 

2008 is the elimination of the partial year’s results for 2008. Another 

consequence of the new closing date is a revision to the expected cash 

flow to reflect revised WKEC inventory values and other variable costs 

that wil l  change based on that date. 

Are there other changes to the Unwind Financial Model to 

reflect modifications in key assumptions? 

Yes. Previous iterations of the financial model assumed a continuation 

of the Member Discount Adjustment (‘MDA”). As this Commission is 

aware, Big Rivers and its Member Distribution Cooperatives allowed 

the MDA to expire on August 31, 2008, and the Unwind Financial 

Model reflects this decision. 

In addition, the Unwind Financial Model no longer incorporates a 

mandatory 2% Member rate increase in 2010. Previously, Section 

4.75(a) of the Smelter Agreements required this 2% Member rate 
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increase calculation, but that requirement has now been eliminated, 

and this change is reflected in the Unwind Financial Model. 

How else has the Unwind Financial Madel been modified to 

reflect cost inputs or estimates that have changed since the 

most recent Unwind Financial Model was filed with the 

Commission in June 2008? 

Another principal change to the Unwind Financial Model has been the 

incorporation of the revisions reflected between the November 2007 

Production Cost Model and the more recent September 2008 update of 

the Production Cost Model, to the extent these changes were not 

previously updated as part of the June 2008 Unwind Financial Model. 

I have discussed these modifications globally above, but I discuss them 

specifically below. 

Please describe how the changes to the Production Cost Model 

are broken down for the revised Unwind Financial Model. 

A first change results from market increases in the prices of fuel oil 

and natural gas. These fuel oil and natural gas price increases are 

reflected in the Unwind Financial Model as part unit start-up fuel 
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costs and as part unit fuel operating costs. They also are reflected in 

increases in off-system sales revenues as these higher prices are 

reflected h market prices for wholesale power in neighboring regions. 

A second set of changes in the September 2008 Production Cost Model 

concerns the SO2 and NO, allowance price forecasts. The most recent 

September 2008 Production Cost Model uses updated market forecasts 

for 2009 and 2010, and these are now incorporated into the Unwind 

Financial Model. The Unwind Financial Model continues t o  use Big 

Rivers’ long-term allowance forecasts for other years, and these inputs 

are unchanged from those previously provided to the Commission. 

Moreover, as discussed above, the Unwind Financial Model also 

assumes that CAIR-like SOz and NO, regulations will not resume until 

2011. Previously, the fmancial model assumed a 2009 NO, regulation 

commencement and a 2010 S02commencement date. This change 

reflects Big Rivers’ current expectations regarding the environmental 

regulations as presented in the supplemental testimony of David A. 

Spainhoward (Exhibit 99). 

A third set of changes reflected in the September 2008 Production Cost 

Model concerns unit reagent and disposal prices. Lime, limestone, and 

DBA disposal prices have increased significantly through contract 

Exhibit 78 
Page 33 of 69 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 Q. 

11 

12 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 

escalations and certain replacement contracts that incorporate current 

increased market prices for these reagents. The results are increases 

in non-fuel variable operating expenses. 

A fourth change reflected in the financial model is the elimination of 

certain previously forecasted deratings of Wilson Unit 1 discussed 

above. An effect of this elimination of the unit derating is the 

availability of additional M W s  of power for potential off-system sales. 

Does the  revised Unwind Financial Model reflect the impact of 

the court  ruling vacating the federal Clean Air Interstate Rule? 

Yes. In his supplemental testimony, Exhibit 99, David Spainhoward 

describes the court’s ruling and its immediate impact on Big Rivers. 

From a financial modeling standpoint, the court’s rejection of CAIR 

results in an impact on the market price of emissions allowances, and 

also results in changes to the Production Cost Model due to changes in 

the variable costs associated with environmental compliance for such 

items as ammonia for NOx emission control devices and NOx disposal 

costs, among others. 
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For purposes of the financial model, Big Rivers has assumed that there 

will be no replacement for the CAIR until January 1,2011, at  the 

earliest. Accordingly, the revised financial model reflects a decrease in 

the market price of emissions allowances for the years 2009 and 2010. 

In addition, for that same two-year period, the revised hanc ia l  model 

assumes that the surrender rate for SO2 allowances wi l l  be one-to-one, 

rather than the two-to-one surrender rate under CAIR, and that the 

NOx emissions control requirement will apply only during five months 

of the year (May through September), rather than year-round as would 

have been the case under CAIR. The Production Cost Model has been 

updated to reflect these changes to  variable costs associated with 

environmental compliance, and these revisions have, in turn, been 

reflected in the revised Unwind Financial Model. 

Apart  from these Production Cost Model related changes, does 

the passage of time produce other changes in  estimated costs? 

Yes. A number of individual, unconnected cost estimates have changed 

from those previously included in the November 2007 model (as 

updated by the June 2008 fig). I discuss each of these cost changes 

below: 
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First, estimated non-labor administrative and general costs have been 

revised upwards by from $3.5 million t o  $4.5 million per year. These 

costs changes result from an inconsistency discovered in the 

accounting treatment of plant expenses between Big Rivers and 

WKEC. Prior versions of the model used actual plant expenses 

provided by WKEC to Big Rivers. In the course of preparing detailed 

monthly budgets for potential Big Rivers operation of the plants after a 

closing of the Unwind Transaction, Big Rivers learned that four 

categories of costs had not been included in the plant expenses 

information it had received from WKEC that were incorporated as 

inputs to the Unwind Financial Model. Upon investigation, Big Rivers 

determined that WKEC did not include expenses for security, 

procurement, environmental costs, and emissions fees as part of the 

individual plant expenses Big Rivers had been using. In order t o  

include the impact of these categories, Big River is incorporating these 

costs as part of administrative and general costs. 

Second, Big Rivers has updated its information technology costs. 

Pursuant to the Information Technology Support Services Agreement 

with E.ON, certain required information technology services will be 

provided to Big Rivers by E.ON for up to  eighteen months following the 

Unwind Closing Date. By that time, Big Rivers is required to 
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transition to its own long-term information technology solution. As 

described in the Supplemental Direct Testimony of Mark A. Bailey 

(Exhibit 104), Big Rivers conducted due diligence and has determined 

to purchase and implement various modules of Oracle e-Business Suite 

software. Big Rivers has negotiated an agreement with Oracle t o  

purchase the software (at a cost of $1.4 million plus an annual 

maintenance fee of $0.3 million). Also, Big Rivers has finalized 

agreements with EDS to configure and implement the software ($7.3 

million) and to provide certain information technology services 

(application management, help desk, desktop support, network, and 

data center) for a term of eight years ($2.3 million annually) following 

the TJnwind Closing Date. These information technology costs are now 

included in the Unwind Financial Model. 

Q. Do Big Rivers’ projected labor  costs change in any way? 

A. Yes. Big Rivers’ projected labor costs have been changed to include an 

updated payroll calculation based on September 2008 data regarding 

current salaries and projected employment. These costs are included 

in the Unwind Financial Model. 
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Are there any other updates t o  the Big Rivers Unwind 

Financial Model? 

Yes. Another change since the financial model was most recently 

updated in June 2008 is the incorporation of the Kentucky coal tax 

credit. Big Rivers now includes the Kentucky coal tax credit for 2010 

and part of 2011 as a part of Big Rivers’ Fuel Adjustment Charge. 

Does the updated Big Rivers Unwind Financial Model reflect a 

different assumed interest earning rate from that previously 

included? 

Yes. The updated Big Rivers financial model lowers the assumed 

interest earnings rate from 4.38% to 4.00%. This reflects changes in 

frnancial markets. 

Does the updated Big Rivers Unwind Financial Model reflect a 

change in the Member Rate Stability Mechanism in order to 

“feather” the timing of the drawdown of the Economic Reserve 

to mitigate the rate impact that would otherwise occur when 

the Economic Reserve is completely depleted? 
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Yes. Originally, as presented in the Application and described in the 

Direct Testimony of Stephen Seelye, Exhibit 25 at  pp. 27-32, the 

MRSM provided for the use of the Economic Reserve as a rate credit to 

offset in each month the total dollar amount of fuel adjustment charges 

(“FAC”) and Environmental Surcharge costs billed t o  Members in that 

month to the extent such total dollar amounts were not already offset 

by the Unwind Surcredits and any Rebate Adjustments in that month. 

This proposed use of the MRSM left existing rates to the Non-Smelter 

Members effectively unchanged until exhaustion of the $157 million in 

the Economic Reserve. Big Rivers now proposes to change the MRSM 

to alter the speed at  which the Economic Reserve will be drawn down 

in order to follow the gradualism principle with the effect of 

anticipated FAC and Environmental Surcharge costs on the Non- 

Smelter Member rates until the Economic Reserve is exhausted and 

the full amounts of the FAC and Environmental Surcharge costs are 

applied without credit. This incorporation of gradualism is explained 

in the Supplemental Direct Testimony of William Steven Seelye, 

Exhibit 103, pages 2 through 10 and its use in the Unwind Financial 

Model is presented in the Supplemental Direct Testimony of Robert S. 

Mudge, Exhibit 98, pages 8 through 9. 
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presented as compared to the version of the Unwind Financial 

Model most recently filed with the Commission in June of 

2 a a ~  

A. Not to my knowledge. 

111. EFFECTS OF THE UPDATED BIG RIVERS UNWIND 

FINANCIAL MODEL 

A. THE EFFECT OF THE BUYOUTS ON BIG RIVERS’ 

RATES 

Q. Will you please provide an estimate of the effect of the BOA 

Buyout and the PMCC Buyout on Big Rivers’ rates? 

A. Yes. The financial effects of the BOA Buyout and the PMCC Buyout 

are relatively easy to isolate. The effect of the buyouts will be an 

increase in rates by an average over the 15 years modeled of $0.39 

MWh and $0.27 MWh for the Non-Smelter Members and the Smelters, 

respectively (including the effect of the reduction in the Smelter 

Surcharge amounts for the 96 months provided). A table isolating the 
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rate effects of the BOA Buyout and the PMCC Buyout is attached as 

Exhibit CWB-12. 

The benefits, of course, of completing these buyouts are a huge 

simplification in the structure and documentation of Big Rivers’ 

finances and the elimination of the enormous risk of credit-support 

collapse by third-parties. 

B. THE EFFECT OF THE UPDATED FINANCIAL MODEL 

ON EXPECTED RATES 

Does Big Rivers’ Unwind Financial Model provide a new 

projection for Big Rivers’ expected rates that includes all 

changes incorporated into the Unwind Financial Model? 

Yes. Based on modeling performed by Big Rivers, the key credit 

metrics of equity/assets, TIER, and ending cash balances are all 

impacted by these changes. In terms of the effect on expected rates, 

the new financial model indicates that expected rates will increase by 

an  average over the 15 years of $1.38 MWh and $1.49 MWh for the 

Non-Smelter Members and the Smelters, respectively. This represents 

an increase of approximately 3% for the Non-Smelter Members and the 
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Smelters. The results of this new modeling are presented at  Exhibit 

CWB-13. 

Has Big Rivers modeled its TIER in future years under the 

Unwind Transaction as updated in the new Unwind Financial 

Model? 

Yes. As part of the Unwind Financial Model Big Rivers has 

determined the rate levels that would be necessary to maintain a 

contractual TIER of 1.24 over the period from closing on December 31, 

2008 through December 31,2023, The model demonstrates that a 

conventional TIER of 1.27 or greater will be achieved under the 

projected rates in all years. 

Has Big Rivers modeled its Debt Service Coverage (“DSC”) over 

the period 2009 through 2023 as reflected in the new Unwind 

Financial Model? 

Yes. Over the period 2009 through 2023, Big Rivers’ Unwind Financial 

Model projects that Big Rivers will maintain a DSC at levels between 

2..24 and 1.44. The high of 2.24 is achieved in 2009 and then gradually 

reduces, with some fluctuation, to the low of 1.44 in 2016, before 
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thereafter rising to a range between 1.98 t o  1.93 in the years 2021 t o  

2023. 

Does Big Rivers' new Unwind Financial Model estimate the 

effect of the Unwind Transaction on Big Rivers' days of 

operating cash on hand? 

Yes. As I explained in my December 2007 Direct Testimony, Exhibit 

10 a t  p. 22, the Unwind Financial Model continues to show days of 

operating cash on hand two separate ways: including Big Rivers' lines 

of credit and excluding those credit lines. When Big Rivers' funds 

available under its lines of credit are included in days of operating cash 

on hand, the new Unwind Financial Model projects that Big Rivers will 

have 171.3 days of operating cash on hand in 2009. This amount drops 

down to 110.8 days in 2013, and thereafter increases to 188.6 days in 

2015. It then drops to a level between 108.8 days and 117.8 days 

during the years 2017 t o  2023. When Big Rivers' line of credit is 

excluded from the days of operating cash on hand in order to present a 

more conservative estimate, the new Unwind Financial Model 

indicates that Big Rivers will have 102.4 days of operating cash on 

hand in 2009. This amount drops to 53.9 dags in 2013 and then climbs 
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back to 118.0 days as late as 2016. Thereafter, it ranges between 46.6 

days and 55.3 days during the years 2017 to 2023. 

Q. Mr. Blackburn, do you continue to believe that the Unwind 

Financial Model demonstrates that Big Rivers will be 

financially healthy on and after the closing date of the Unwind 

Transaction? 

A. I do. The revised Unwind Financial Model indicates that Big Rivers 

still will achieve a conventional TIER of a t  least 1.27 in every year 

modeled. Big Rivers still will have sufficient revenues to more than 

cover its debt service in each year as shown by the modeled DSC 

amounts. And Big Rivers still will maintain a reasonable amount of 

cash on hand (whether including or excluding Big Rivers’ line of credit) 

to permit it to continue operating in a financially strong manner. 

C. CHANGES TO PREVIOUS FINANCIAL EXHIBITS 

Q. Mr. Blackburn does Big Rivers have any updates to its 

proposed journal entries as a result of the new Unwind 

Financial Transaction? 
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Yes. In my December 2007 Direct Testimony I presented as Exhibit 

CWB-7 a summary of the various Termination Agreement provisions 

requiring accounting treatment and Big Rivers’ proposed journal 

entries with respect to each. As part of my testimony now, I submit 

Exhibit CWB-14, which revises and replaces Exhibit CWB-7, 

presenting revised journal entries for the various Termination 

Agreement provisions requiring accounting treatment. 

Big Rivers filed as Appendix D to its December 2007 

Application its most recent RUS Form 12. Is Big Rivers 

supplying updated RUS Form 12s? 

Yes. Big Rivers’ updated monthly RUS Form 12s for the period 

December 2007 through August 2008 are attached as Exhibit 106 to 

the Application Supplement. Exhibit 106 supplements Appendix D t o  

the December 2007 Application. 

Mr. Blackburn, Exhibit CWB-2 to your Direct Testimony 

presented a chart summarizing Big Rivers’ Transaction 

Benefits received from E.ON and comparing them to E.ON’s 

valuation of the benefits. Have you had occasion to update this 

exhibit? 
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I have. In Exhibit CWB-15 I present an updated chart showing the 

information previously presented as Exhibit CWB-2. 

E.ON and Big Rivers appear to value the Unwind Transaction 

differently. Can you reconcile the difference in Paul W. 

Thompson’s Revised Exhibit PWT-3 and your Exhibit CWB-15? 

Yes. As I noted in my Direct Testimony in discussing Exhibit CWB-2, 

each company looks at  the transaction from its own perspective and 

necessarily evaluates its cost and benefits differently. I will reconcile 

the major differences below in the same order as they appear in 

Revised Exhibit PWT-3. 

1. Termination Payment -- Big Rivers’ cash balance does not 
include the E.ON contribution to the PMCC Buyout of $61.0 
million, resulting in a $61.0 million negative difference. 
However, Big Rivers’ cash balance does include $4.0 million not 
included by E.ON resulting from the projected inventory 
balances being $51.0 million ($4.0 million below the Transaction 
Termination Agreement’s established value of $55.0 million). 
This results in a $57.0 million difference. 

2. Leveraged Leases - E.ON has only listed the value of the E.ON 
portion of the PMCC Buyout of $61.0 million in its Termination 
Payment, but has not included its expenses associated with the 
BOA Buyout, which are $4.0 million. 

3. E.ON inventory balances are shown at  the Transaction 
Termination Agreement value of $55.0 million, which is $4.0 
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million higher than the inventory balances contained in Big 
Rivers’ Unwind Financial Model. 

4. Remaining personal property is $9.0 million; Big Rivers is not 
obligated to reimburse E.ON for any of the additional personal 
property that does not qualify as part of the inventory values. 

5. E,ONs Residual Value Payment for shared incremental and 
non-incremental capital shows a difference of $16.1 million, due 
in part to the E.ON numbers reflecting a 9/30/08 balance 
whereas Big Rivers’ numbers are projections as of 12/31/08. 

6. The Coleman scrubber total cost for E.ON is $1.4 million larger 
than Big Rivers will record due to the net effect of non- 
includable expenses and depreciation. 

7. E.ON has listed construction work in progress balances as of 
9/30/08 and projections for the balance of the year. Big Rivers 
has included what it believes to be the correct amount of capital 
asset value in its projected residual value payment forgiveness 
and therefore does not double account for the benefit of $29.2 
million that E.ON has shown. 

8. Transaction cost reimbursement to Big Rivers is limited to $22.0 
million, and Big Rivers does not list this as a benefit of the 
Unwind Transaction. 

9. Big Rivers does not include IT support as a benefit because Big 
Rivers will reimburse E.ON for the service pursuant to the 
terms of the Information Technology Support Services 
Agreement, resulting in a $5.9 million difference. 

10. Wilson stack cleaning is an item brought t o  E.ONs attention by 
Big Rivers through its continued due diligence activities. Big 
Rivers and E.ON agreed that E.ON would be responsible for the 
repair for this issue. Thus, Big Rivers has not recorded the cost 
of this repair as a part of the consideration received by Big 
Rivers. This results in a difference of $1.0 million. 
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11. Big Rivers has deferred E.ON lease income on its books which 
will be recognized as income to Big Rivers on the day of closing 
of the Unwind Transaction ($11.2 million). It is not considered a 
cost in the E.ON calculation. 

12. Big Rivers has an unamortized marketing payment to E.ON on 
its books that will be recognized as an expense on the Unwind 
Transaction Closing date ($15.1 million). 

13. The Assurance Agreement Payment is an E.ON liability to the 
Smelters for which Big Rivers has agreed to be responsible ($1.5 
million). 

14. Minor differences in three separate items account for the 
remaining $0.4 million difference. 

RECONCILIATION OF ESTIMATED 
TRANSACTION BENEFITS 

21 
22 
23 
24 
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REVISIONS TO SMELTER AGREEMENTS 

Have the Smelter Agreements been revised since they were last 

submitted to the Commission in June 2008? 

Yes, there have been certain revisions to the Smelter Retail and 

Wholesale Agreements for service to Alcan Primary Products 

Corporation (“Alcan”) and Century Aluminum of Kentucky General 

Partnership (“Century”) since these agreements were last submitted to 

the Commission. The revisions reflect relatively minor changes or 

clarifications of these agreements. Revised versions of these 

agreements are included as Exhibit 81, and included as Exhibit 82 are 

comparisons showing the changes between the agreements as filed in 

June 2008 and the agreements filed herewith. The changes to the 

Coordination Agreements and the Smelter Security and Lockbox 

Agreements are minor, and these revised agreements and comparisons 

also are included in Exhibits 81 and 82. 

Please describe the principal revisions to the Smelter Retail 

and Wholesale Agreements. 

There are six principal changes or clarifications t o  these agreements. 
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First, the Smelter Retail and Wholesale Agreements for both Alcan 

and Century have been modified to reflect elimination of the concept of 

an FAC Reserve for each Smelter. As I explained in my Second 

Supplemental Direct Testimony dated June 10, 2008, the Smelter 

Retail and Wholesale Agreements had been revised t o  incorporate an 

FAC Reserve, which was intended t o  offset increased fuel costs to each 

Smelter resulting from the Unwind Transaction. Big Rivers has 

determined that establishment of new Smelter FAC Reserve accounts 

t o  hold this $7 million agreed upon payment introduces an 

unnecessary complication into the tariffs and the deal given the 

extremely short term over which this $7 million would be recovered. 

After considering the issue since June, Big Rivers and the Smelters 

have agreed that Big Rivers simply paying this $7 million to the 

Smelters at the closing of the Unwind Transaction is preferable. 

Accordingly, Big Rivers has agreed t o  make an aggregate cash 

payment of $7 million t o  the Smelters a t  closing of the Unwind 

Transaction ($3.031 million to Alcan and $3.969 million t o  Century), 

and the Smelter Retail and Wholesale Ageements have been revised 

to delete provisions establishing or referencing the FAC Reserve (see, 

e.g., Section 4.13.5). 
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What is the second principal revision to the Smelter Retail and 

Wholesale Agreements? 

Section 4.7.5(a) of these agreements assumes that Big Rivers will 

increase the Non-Smelter Member Rates by specified amounts by 

specified dates. In addition, the Big Rivers financial model 

contemplates the termination of the Member Discount Adjustment 

Rider to Big Rivers’ tariff, which would increase amounts otherwise 

due by the Non-Smelter Members to Big Rivers. Accordingly, Section 

4.7.5(a) has been clarified to state that the expiration or termination of 

the Member Discount Adjustment Rider will be considered to 

constitute an increase in the Non-Smelter Member Rates, whether 

such expiration or termination occurs prior to, on or after the Effective 

Date of the Smelter Retail and Wholesale Agreements. 

Please describe the third principal revision to these 

agreements. 

Section 4.7.6 of the Smelter Retail and Wholesale Agreements has 

been revised t o  clarify that transaction costs related to the Unwind 

Transaction will be treated as having been incurred prior to 

consummation of the Unwind Transaction, and thus will be excluded 
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from calculation of the TIER Adjustment Charge. Absent this change, 

the Smelters could be responsible for paying all of Big Rivers’ 

transaction costs associated with the Unwind Transaction through the 

TIER Adjustment Charge, and Big Rivers believes it would be 

inappropriate for the Smelters t o  bear those costs. 

What is the fourth revision to the Smelter Retail and Wholesale 

Agreements? 

Section 4.11(d) of these agreements now provides for Big Rivers to 

reduce the monthly Surcharge to Alcan and Century by their pro rata 

shares of $200,000. Big Rivers agreed to this reduction in the 

Surcharge as part of an overall settlement of certain previously 

outstanding items among the parties, as explained above. 

What is the fifth revision to the Smelter Retail and Wholesale 

Agreements that you address in your testimony? 

The amendment to Big Rivers’ by-laws contained in Appendix B t o  the 

Smelter Wholesale Agreements has been revised to reflect a 

bifurcation of the year in which the Unwind Transaction occurs with 

respect t o  patronage net earnings allocation, so that prior to closing of 
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the Unwind Transaction the patronage allocation shall be computed in 

a manner consistent with the prior by-laws, and after closing shall be 

computed in a manner consistent with the amended by-laws. The 

revision, incorporated in Section 2 of Appendix B, provides that the 

patronage net earnings attributable to that portion of 2008 ending on 

the last day of the month preceding the month in which the Unwind 

Transaction closes shall be determined and allocated in accordance 

with the by-laws as in effect on January 1, 2008. The patronage net 

earnings attributable to that portion of the Unwind Transaction year 

beginning on the first day of the month in which the ZJnwind 

Transaction closes shall be determined and allocated in accordance 

with the amended by-laws. 

What is the final revision to the Smelter Retail and Wholesale 

Agreements? 

A final change in the Smelter Retail and Wholesale Agreements is the 

addition of a closing incentive payment from Big Rivers t o  the 

Smelters. As an inducement for the Smelters to sign onto the TJnwind 

Transaction in the face of the cost increases reflected in the updated 

Unwind Financial Model as compared t o  the June 2008 Model, Big 

Rivers has agreed to make a closing incentive payment t o  the 
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Smelters. The incentive payment, as has already been explained, is 

based on the difference between the amount charged each Smelter for 

Tier 3 energy under their current contract with Kenergy during the 

period from October 6, 2008 through the date of the closing of the 

Unwind Transaction, and the amount that would be owed for a similar 

quantity of energy under the Unwind Transaction rates. This 

payment, designed as an inducement for the Smelters t o  agree to close 

the Unwind Transaction, will be paid as a single lump sum at closing. 

Should the Unwind Transaction not close, no payment will be owed t o  

the Smelters. 

Big Rivers currently estimates that the amount of this lump sum 

payment would be approximately $1,400,000 if the Unwind 

Transaction were to close on December 31,2008. For each month the 

closing of the Unwind Transaction is delayed, Big Rivers estimates 

that this lump sum payment would increase by approximately 

$480,000. 

V. CHANGES TO BIG RTVERS’ TARIFFS 

Q. Has Big Rivers updated its Tariffs to reflect changes in rates 

produced by changes in the Unwind Transaction? 
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Yes. The Supplemental Direct Testimony of David A. Spainhoward 

(Exhibit 99) describes the mechanics of these tariff changes and 

explains the various pages and provisions that change. 

One change in the Tariffs is the elimination of the Member 

Discount Adjustment. Could you please explain this change? 

As I noted in my Direct Testimony (Exhibit 10, pages 100-03), the 

Member Discount Adjustment was originally implemented in 2000 to 

return to Members a sum that Big Rivers realized in debt service 

interest reduction resulting from a prepayment to the RUS made in 

connection with the PMCC Lease Transaction. Big Rivers originally 

proposed indefinitely maintaining this adjustment until its next 

general rate review. However, in light of the termination of the PMCC 

Lease Transaction, Big Rivers and its Member Distribution 

Cooperatives determined to allow this tariff provision t o  expire by its 

own terms on August 31, 2008. Accordingly, the MDA is removed from 

Big Rivers’ Tariff” 

Another change in the Tariffs concerns the effect of the revised 

financial model on the Economic Reserve Account and the 
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Member Rate Stability Mechanism. Could you please describe 

the effect of the various changes in the Unwind Financial 

Model to the operation of the Economic Reserve Account and 

the amounts refunded by the Member Rate Stability 

Mechanism? 

As I stated previously in my Direct Testimony (Exhibit 10, pages 76- 

80), the Economic Reserve Account represents an attempt on the part 

of the parties to the Unwind Transaction to establish a regulatory 

account that, in part, will help to cushion the effect of potential FAC 

and Environmental Surcharge increases to Big Rivers’ member 

distribution cooperatives for service to their Non-Smelter Members. 

Originally, this account was to hold $75 million of the funds received at 

closing from the E.ON Parties. Later, in June 2008, Big Rivers 

updated the transaction terms to reflect known and anticipated 

increases in fuel prices. This update increased the amount in the 

Economic Reserve Account to be funded by revenues received from the 

E.ON Parties at  closing to $157 million. 

The PMCC Buyout does not increase the amount to be placed in the 

Economic Reserve Account. However, as shown above, one effect of the 

various changes to the Unwind Financial Model is that Big Rivers’ 
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revenue requirements from its Non-Smelter Member customers will be 

higher than previously was the case. Accordingly, by operation of the 

Member Rate Stability Mechanism, as amended to incorporate 

feathering, amounts in the Economic Reserve Account will now be 

drawn down differently than previously was reflected in my testimony. 

When does Big Rivers now forecast the amounts in the 

Economic Reserve to be fully drawn down? 

Big Rivers’ financial model projects these amounts will be fully drawn 

down during 2013. 

Could you please estimate the effect of the proposed revised 

Tariff on revenues for the first twelve months after the closing 

of the Unwind Transaction? 

Yes. There will be no effect, as shown on Exhibit CWB-16, which 

replaces Exhibit CWB-8 filed with my Direct Testimony in Exhibit 10. 
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UPDATES TO DATA RESPONSES 

Will you please provide an  exhibit summarizing Big Rivers’ 

financial condition - or matrix - in connection with the 

Unwind Transaction. 

Yes. I provide Exhibit CWB-17 hereto as Big Rivers’ financial matrix. 

Does the current Application Supplement have any effect on 

Big Rivers’ Certificate of Public Convenience and Necessity 

issued on October 30,2007 in Case No. 2007-00177 relating to 

the Phase 2 Transmission Project? 

Yes. Although I noted in my Direct Testimony that Big Rivers’ needs 

to construct the Phase 2 Transmission Project was contingent on the 

Unwind Transaction becoming effective, the terms of Big Rivers’ 

Certificate of Public Convenience and Necessity that was issued in 

Case No. 2007-00177 on October 30, 2007 will expire on October 30, 

2008 by operation of law if Big Rivers has not begun construction of 

that project. Accordingly, Big Rivers has begun efforts to commence 

construction on the Phase 2 Transmission Project by that date in order 

to maintain its Certificate of Public Convenience and Necessity in full 
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effect, and t o  assure the timely availability of the transmission 

facilities. 

Q. In your Direct Testimony dated December 28,2007, filed as 

Exhibit 10 to the Application, at pages 66-67, you mention a 

disagreement between Big Rivers and the Smelters regarding 

the issue of Big Rivers’ obligation to provide wholesale service 

to Kenergy for resale to the Smelters. Please explain that issue 

in more detail, including how that issue is handled by Big 

Rivers and the Smelters in the Unwind Transaction. 

A. Big Rivers and the Smelters disagree about whether there is an 

obligation of Big Rivers to provide wholesale electricity t o  Kenergy for 

resale to the Smelters following July 15, 1998. Big Rivers and the 

Smelters determined that they did not need to resolve this issue in 

order to  enter into the Smelter Agreements and close the Unwind 

Transaction, that the Smelter Agreements and Unwind Transaction 

should not “change the playing field” for either side and that 

subsequent events and the passage of time may resolve the issue or 

render the issue moot. As a result, Big Rivers and the Smelters have 

agreed that no resolution or action is required currently. The final 
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position of the parties on the issue is represented in Section 3.5 of each 

Smelter Coordination Agreement, which states: 

3.5 Plan of Reorganization. The Parties acknowledge and agree that 
nothing in the [Smelter] Retail Agreement, the [Smelter] Wholesale 
Agreement, this Agreement or any document or agreement relating 
thereto may be construed to amend, affirm, waive or otherwise alter 
the terms of Schedule 5.4(a) of the Big Rivers plan of reorganization, as 
modified June 1, 1998, or any document or agreement relating thereto 
regarding the obligation of Big Rivers to serve Kenergy for the benefit 
of [Smelter]; prouided, that [Smelter] and Big Rivers disagree, 
notwithstanding the Unwind Transaction, as to  the obligation of Big 
Rivers, in the absence of a new or amended contract, to serve Kenergy 
for the benefit of [Smelter] when the Existing [Smelter] Agreement 
terminates or when the [Smelter] Retail Agreement terminates. The 
Parties acknowledge that clarity on this issue is desired by both 
Parties so that necessary and appropriate capital planning and 
decision-making can be undertaken. The Parties agree to endeavor in 
good faith to resolve this disagreement prior to  2015. 

Turning to a different issue, does Big Rivers have any 

additional evidentiary support to offer relating to its view that 

an adequate market exists for the off-system resale of capacity 

now devoted to the Smelters should the Smelters depart Big 

Rivers’ system? 

Yes. Big Rivers is positioned so that it can access a number of very 

robust energy markets in which significant quantities of wholesale 

power are traded. As an illustration of the magnitude of the quantities 

transacted in nearby power markets, I attach Exhibit CWB-18. As 

shown, the numbers presented for the volume of market transactions 
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in the 1st quarter of 2008 (taken from Megawatt Da~ly’s and Power 

Markets Week’s Power Sales Analysis dated July 21, 2008) indicate 

that the Midwest Independent Transmission System Operator, Inc. 

wholesale market made 216,110,511 MWh of wholesale power sales 

transactions, that the Southern Company system made 29,882,066 

MWh of wholesale power sales transactions, that the Tennessee Valley 

Authority made 4,914,557 MWh of wholesale power sales transactions, 

and that PJM South (mostly Virginia) made 1,137,782 MWh in 

wholesale power sales transactions. Big Rivers has sold off-system 

power into all of these markets, and it would be able to access them 

should one or both of the Smelters depart the system. The Smelters’ 

total quarterly MWh commitment would amount to 1,861,500 MWh, 

and thus any Big Rivers remarketing of that commitment would 

comprise less than I% (approximately 0.77%) of the total 1st quarter 

2008 market size of 252,044,916 MWh. 

Moreover, Big Rivers need not remarket this entire commitment in a 7 

day by 24 hour block as it now sells this power to the Smelters. 

Economically, Big Rivers need only sell a sufficient quantity of this 

power to provide it with the same or more revenues it now earns from 

the Smelters. Because it is highly likely that Big Rivers would be able 

to sell this power at  a rate higher than is now offered to the Smelters 
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as part of this transaction, Big Rivers economically could recoup these 

amounts in full even if it did not resell the entire amount. Big Rivers’ 

Unwind Financial Model already indicates that in each future year the 

projected market prices in neighboring markets will be in excess of the 

rate charged to the Smelters. However, in order t o  provide an 

additional demonstration of the viability of these prqjections, I attach 

Exhibit CWB-19, which sets forth Platt’s 2008 Power Sale Anal.ysis’ 

projections of the forward price of 7x24 blocks of power at  the CinHub 

over the term of the transaction. Although these price forecasts are 

not identical to those used in the model (and in fact general1,y are 

higher on average), they indicate a healthy spread between the 

modeled Smelter rate and the projected future market prices in all 

years modeled. This Exhibit CWB-19 also presents the percentage of 

the stranded Smelter power that would need to be sold to keep Big 

Rivers revenue neutral. As can be seen, this amount ranges from 97% 

to 81% over the period modeled. Thus, Big Rivers likely would not 

even need to sell the full amount of Smelter power that could be 

available in order to break even. 

In Big Rivers’ Rebuttal Testimony you responded to the 

concerns that the benefits of the Unwind Transaction to the 

Smelters were unfairly front-end loaded. Does the new 
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Unwind Financial Model change your response that Smelter 

benefits a r e  not  unfairly front-end loaded? 

No. The concern regarding a front-end loading of the Smelter benefits 

is that they would receive excessive benefits during early gears and 

then can terminate their service without having provided payments for 

service on which these benefits were predicated. I do not believe it is 

the case that these benefits are in fact front-end loaded, and I 

demonstrated in my April 2008 Rebuttal Testimony that the benefits 

and revenues received were closely aligned,. Rebuttal Testimony of C. 

William Blackburn a t  p. 18. The change to the Smelter Surcharge to 

reflect a reduction of $200,000 a month does not disturb this 

conclusion. Although the Smelters will receive an additional nominal 

$19.2 million benefit from this reduction in pa,ynients, they do not 

receive this benefit if they depart the system earlier. The Smelter 

Surcharge reduction i s  structured to require the Smelters to remain on 

the system to receive an additional benefit each month. Thus, were 

the Smelters to depart at  the end of2012, the first date they are 

permitted to do so by their contracts, they would receive only 48 

months of this benefit (assuming a closing on December 31, 2008). 

This would thus amount t o  only a $9.6 million nominal additional 

benefit. But it would come at the cost of the additional $9.6 million 
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they would otherwise receive were they to remain for eight full years. 

Accordingly, I believe this provides additional incentive for the 

Smelters to stay on the system, thereby mitigating the concern 

expressed regarding front-loading. 

Following up on Commission Staffs First Request for 

Information, No. 22, you mentioned that the Production Cost 

Model has been updated as of September 2008 and 

incorporated into the current Unwind Financial Model. Is a 

copy of the updated September 2008 Production Cost Model 

included in this filing? 

Yes. The updated Production Cost Model is included as Exhibit 97. 

Big Rivers provided a comparison of Big Rivers’ wholesale 

rates under the Unwind Transaction with rates under the 

status quo. The comparison was developed in response to the 

Commission Staffs Second Supplemental Request for 

Information filed April 16, 2008, Item 13, and was further 

explained in Big Rivers’ May 30,2008 filing to update 

responses, Tab 18. Is an update of this information included in 

this filing? 
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Yes. A comparison of the status quo rates with rates under the 

updated Unwind Financial Model is included as Exhibit 100 using the 

same assumptions used in the previous data responses. 

Has Big Rivers sought and obtained a tax ruling by the 

Kentucky Department of Revenue relating to the tax effects of 

the termination of the power purchase agreement between Big 

Rivers and WKEC and Big Rivers’ assumption of WKEC’s 

obligation to supply electric power to Kenergy Corporation? 

Yes. As part of the Commission’s data requests, the Commission in its 

Supplemental Data Request, Item 4@), requested Big Rivers to provide 

the current status of its February 7, 2008 ruling requests from the 

Kentucky Department of Revenue. In updated compliance with that 

directive, Big Rivers on February 7, 2008 requested a number of 

rulings from the Kentucky Department of Revenue regarding the 

Unwind Transaction. On February 25,2008, the Kentucky 

Department of Revenue issued an order containing a series of rulings 

(attached as Exhibit CWB-20). 
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First, it ruled that the transaction will be treated and taxed for 

Kentucky corporation income tax purposes in the same manner as the 

transaction is treated and taxed for Federal income tax purposes, 

except for differences between Federal income tax law and Kentucky 

income tax law. Accordingly, unless specifically provided for to the 

contrary in the Kentucky Revised Statutes, the Kentucky Department 

of Revenue will generally follow the Federal income tax treatment. 

Second, the Kentucky Department of Revenue confirmed that the 

operation of the Generating Facilities and the related assets for the 

generation of electricity constitutes manufacturing for the purposes of 

KRS Chapter 139. To the extent the assets in question are used 

directly within the manufacturing process as provided in KRS 139 710, 

the Kentucky Department of Revenue confirmed that Big Rivers will 

be considered a manufacturer of tangible personal property. 

Third, the Kentucky Department of Revenue confirmed that the 

transfer by WKEC to Big Rivers of various intangibles (contract rights, 

intellectual property, permits and SO2 and NO, allowances, etc.) t o  Big 

Rivers will be exempt from the sales tax imposed under KRS 139.200 

for retail sales of tangible personal property or the furnishing of 

certain services 

Exhibit 78 
Page 66 of 69 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

I 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Fourth, the Kentucky Department of Revenue confirmed that the 

return of the LG&E Energy Marketing, Inc. transmission deposits will 

not be subject to Kentucky sales and use tax by virtue of not 

constituting a retail sale as defined in KRS 139.100. 

Fifth, the Kentucky Department of Revenue confirmed that Big Rivers 

will be subject to ad valorem assessment and taxation as a public 

service corporation pursuant to KRS 136.115 through 136.180. 

Sixth, the Kentucky Department of Revenue confirmed that all 

machinery and equipment actually engaged by Big Rivers in 

manufacturing will be subject to  a state rate of $0.15/$100 pursuant to 

KRS 132.020(1)(i) and shall be exempt from local taxes under KRS 

132.200(4). 

Seventh, the Kentucky Department of Revenue confirmed that non- 

operating intangible property of Big Rivers will be exempt from or not 

subject to ad valorem taxation, beginning with the 2006 tax year. 

And eighth, the Kentucky Department of Revenue confirmed that the 

limited liability entity tax imposed by KRS 141.0401(2) will not apply 
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to Big Rivers as long as Big Rivers is a public service corporation 

subject t o  tax under KRS 136.120. It further confirmed that this 

exemption from the limited liability entity tax provided by KRS 

141.,0401(6)(i) also applies to the $175 minimum tax., 

Did the Kentucky Department of Revenue’s February 25,2008 

decline to issue any of Big Rivers’ requested tax rulings? 

Yes. Big Rivers requested a ruling that neither the payment nor 

receipt of the termination value payment, nor WKEC‘s waiver of its 

right to the Residual Value Payment (“RVF”’), would be subject to 

Kentucky sales and use tax. The Kentucky Department of Revenue 

determined that it could not rule on this request without reviewing the 

Participation Agreement and the Station Two Agreements. E.ON 

made this same request and was given the same answer. 

Nevertheless, Big Rivers continues to  believe that the termination 

value payment and the RVP are not subject to sales and use tax 

because they constitute intangible property which is not subject t o  the 

sales and use tax. 

Mr. Blackburn, does this conclude your testimony at this time? 
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Costs Effects In Model Between June 2008 and 
October 2008 

Revision To CWB-7, Proposed Journal Entries 

Summary Of Transaction Benefits From E.ON, 
Updating CWB-2 

Effect Of Revisions On Rates, Replaces CWB-8 

Financial Matrix 

Chart Showing Liquidity Of Power Sales In Nearby 
Markets 

Cinergy Huh Price Projections 

Kentucky Revenue Cabinet Tax Ruling Request 

Reconciliation Of Leveraged Leases 
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BIG RIVERS ELECTRIC CORPORATION 
PMCC AND BOA LEASE CASH FLOW 

Terminal Value (Net) 
GIC 
Net Impact of B-Loan Payoff 

(000's) 

BofA 

($40,000) 

$0 
$33,875 

Total Shortfall 
Contribution (E.QN t Smelter) 

Net 
Net Impact of B-Loan Payoff 

Net Cash Flow 

($6,125) 
$5,125 

($1,000) 
$2,207 

$1,207 

PMCC 

($214,000) 
$92,620 

($333) 

($121,713) 
$60,856 

($60,856) 
$0 

($60,856) 

Total 

($254,000) 
$126,495 

($333) 

($127,838) 
$65,982 

($61,856) 
$2,207 

($59,649) 
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BIG RIVERS ELECTRIC CORPORATION 
SUMMARY OF TRANSACTION BENEFITS FROM E.ON, UPDATING CWB-2 

Cash 

Residual Value Payment 

LG&E Rental Income Advance 

Fuel Inventory & Other 

Settlement Promissory Note 

Coleman Scrubber 

SO2 Allawance & Other 

Leveraged Leases 

Expense Unamortized Marketing Payment 

Assurances Agreement Payment 

Total 

$ Millions 

387.7 

141.4 

11.2 

51.0 

15.7 

98.5 

2.0 

65.0 

(15.1) 

(1.5) 

755.9 
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BIG RIVERS ELECTRIC CORPORATION 
CHART SHOWING LIQUIDITY OF POWER SALES IN NEARBY MARKETS 

BIG RIVERS DELIVERY POINTS 41 2008 VOLUME 

IREF: "PLATIS POWER SALES ANALYSIS, JULY 23. ZOOS") 

MWh 

m150 216,110,511 
soco 29,882,066 
TVA 4,914,557 
PJM South 1,137,782 

Total 252,044,916 

Smelter Volume for One Quarter Smelter Demand, M W  850 
1,861,500 MWh 0.74% of Total 
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BIG RIVERS ELECTRIC CORPORATION 
CINERGY HUB PRICE PROJECTIONS 

Increase sales by 1 1% (Ref EIA: Annual Energy Outlook 2008, June 2008) 
Effective Smelter Rate (Ref: October KPSC Filing) 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 

Year 

2008 
2009 
2010 
2011 
2012 
2013 
2014 
2015 
2016 
2017 
2018 
2019 
2020 
2021 
2022 
2023 

Smelter Volume 
%of  Total 

Market 

0 77% 
0 76% 
0 76% 
0 75% 
0 74% 
0 73% 
0 72% 
0 72% 
0 71% 
0 70% 
0 69% 
0 69% 
0 68% 
0 67% 
0 66% 
0 66% 

Effective 
5 m e I t e r 

Rate 

$43.11 
$42.98 
$49.19 
$52.33 
$53.92 
$46 67 
$48.42 
$48.44 
$54.47 
$50.77 
$55 05 
$54.30 
$56 77 
$56.32 
558.53 

7x24 Cin 
Hub Fwd 

Price 

$49.68 
$51,71 
$53.13 
$55.00 
$56 83 

$57.29 
$55.78 

$58.15 
$59.87 
$62.92 
$64.64 

566.91 

$57.34 

$56.20 

$66.04 

% of Smelter Power To 
Be Sold In Market To 
Maintain Revenue 

7 x 24 Sale 

87% 
83% 
93% 
95% 
95% 
81% 
85% 
87% 
97% 
87% 
92% 
86% 
88% 
85% 
87% 
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BIG RIVERS ELECTRIC CORPORATION 
CINERGY HUB PRICE PROJECTIONS 

CIN HUB 
Quote Date 
10/6/2008 

Yearly 
On Peak 
(5x16) 

Yearly 

7x24 

60 50 

63 88 

64 55 

49 68 

51 71 

53 13 
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BIG RIVERS ELECTRIC CORPORATION 
CINERGY HUB PRICE PROJECTIONS 
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BIG RIVERS ELECTRIC CORPORATION 
CINERGY HUB PRICE PROJECTIONS 
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BIG RIVERS ELECTRIC CORPORATION 
CINERGY HUB PRICE PROJECTIONS 
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STEVEN L. BESHEAR 
Governor 

FINANCE AND ADMINISTRATION CABINE? 
DEPARTMENT OF REVENUE 

JONATHAN MILLER 
Secretary 

FRANKFORT. KENTUCKY 40620 
Phons (502) 564-3226 

501 HIGH STREET WILLIAM M. COX, SR. 
Commissionel 

Fax (502) 564-3875 
ww kenlucky.gov 

Fehmnry 25, 2008 

Jesse 7. Mowitjoy 
Mark W. S tu ics  
Sullivan, Mount,joy, Stainback 6c Miller, P.S C 
100 St Ann Btiilding 
P 0 Box 727 
(hVCilSbOr0, KeilhlCky 42.302-0727 

P a :  Itcqtiest for Ruling Dig K i w s  Elcctric Corporation 

Deai MI. Mouiiljoy and M r  Starns: 

The Dejiuriineiit of Rcvenue hns reviewed your February 6, 2008 iuliiig requests on thc 
terminatioti of the power purcliase agreeiiiciit bchvcen Big Riwrs Electric Coiporation, 
D.Qn U.S. LLC and Westem Kentucky Eoergy (\4XEC) and the assninptioii by Big 
Rivers of WICEC’s obligation to supply electric powcr In Kcncrgy Corporation 
(cnilectivel y Ihe “Traiisnction”). 

We are construing your request RS one for willen advice under the term of RRS 
131  .OSl(G). Its efficacy will lhercfore depend on whether that requcst hns fiilly described 
11ic relevant specific facts and circiimstuiices and will bc subject to tlie other temis mid 
conditions sct forth in that statutory provision. It should be noted that the advice 
rciidered bclow docs not necessarily iiiean that thc Department is ciidorsing ail of the 
argumen!s or reasoning contilined iii the request. 

I .  Cor~ioriitioo lncomc Tax Ruling 

A iuliiig is requested that the “Tiaiisnclion” as well as Big Riveis’ opelation of thc 
eleclrical gericiating facilities imiiicdintelp folloiviiig thc ‘Ilansaction will he t~cated and 
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Jesse?. Mountjoy 
Mark \V. Stnnius 
Sullivan, Muuuijoy, Slabback & Millei 
2/29/2008 
Page: 2 
taxed for Kentucky corporntion income tax purposes in thc satnc niunnct as the 
Transaction is trcated and taxed foi Fcdeial incomc tax piiiposes. 

Tlic Trensactioii will bc treated and taxed for, ICenlucky corporation income tax pwposes 
in the same manner as the tiruisnctioii is kcatcd and laxccl Tor Fedcral income tax 
puiposes, cxcept for differences betwccn fcdcral income liix law and Kentucky income 
tax law If the lcentucky tax treatnieiit of a particular item of incomc or a dcdiiction is 
not expressly piesciibed in the ICentucky Revised Statutes, then the Deparlnicnt of 
I<cvenuc will generally follow the rcdcrul incoinc tux ticatnient. IU<S 141.,050(1) slates: 

“Exccpf to llic cxtent required by differenccs between this cl~apter nnd its 
application and thc federal income tax law and its application, the 
administrative m d  judicial interpretations o f  tlie federal income tax law, 
conipitatioiis of gross income und deductions thercfiom, accotinting 
methods, and accounting procedures, for purposcs of this cliaptcr shall bc 
as nearly as practicable identical with those Ieqi~ircd for federal incoine 
tax purl)oses. Changes to federal incotiie tax law made aftcr {lie Inlernal 
Rcscnue Code Ieference date contained in ICRS 141.010(3) shall not apply 
for purposes of this chapter uiiless adopted by the Cicneral Assenibly.” 

2. MCS aiid Use Tar 

A. A ruluig is rcquestetl that Big Rivers’ opeintioil of the geneiatiiig facilitics and thc 
rclalcd assets foi, the purposc of gcneruting electriaily ininietliately aRer tlie Trunsaclion 
will constihite the mamtfacturing ol  clcct?icity undei Kentiicky law, and that Big R,iveis 
accordingly will bc tieatcd as a nii~nuf‘actiirer of tangihlc personal propcrty for ~~urposes 
of ms Cliaptcl, 139. 

.I’lie L)epartmeiil coniimis t h u t  the opcralion oFthe Cicnel.ating F:iciIilies and iclatctl assets 
fur !lie gcneration of electricity constitutes maniiracttning Tor the purposes ol  IU<S 
CIioptcI 1.39. To tlie extent that the assets in question are used clirectly witliin llic 
nianufactirring plocess os provided in KRS 139.1,70, Big Rivei’s will be corisidcred a 
manufactuicr ol  tangililc personal propcity If the assets ieinaiii incorporaled within the 
s:mc plant facility after the Tiiinsaction, tlieii the assets itre cligiblc Tor the s~t i ic  
provisions undci ICRS Cliaptei 119 as they were entitled to prior to the Traiisactioii~ 

8. A r.uling is iequested that neither (i) the payment oi rcceipl of tlie ternlinetion 
payment, nor (ii) WICEC‘s waivei and rclcase of its future light to reccivc tlie Resitlual 
Valiie I’nymcnt (as defined in the Parlicipation Agi~ccnient) firrrn Big Rivcts (by virtue of 
tlie Termination and Relensc and the Station Two Teniiination aiid Rcleasc), will be 
subjcct to Kcnhicky sales and use tax or otlier tax conseqiierice that may be adverse to 
Big Rivals. Likcwise: a I tiling is requested that the relinquislunent of WKEC’s rights 
unclei or pins~iant to tlie Statioii Two Agrecnient is cxcnipt liom Kentoclty salos and use 
tax upon tlie transfei of tliesc rights to Big Rivers at closing LIS such rights also conslitulc 
inlimgible propel ties. 

The Departmenl cannot provide defuiitive advicc on tliis issne withoui acccss to the 
I’wticipation and Stntion Two Agteements. If these wgrecinents arc siil~niitletl foi 
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consideIation, the Department will be glad l o  review the material and provide appropriate 
advicc iegarding the intangible nature of‘ the transactions and the applicability of sales 
and use tiix 

C. A ruling is rcquestcd tbiil thc transfer of tlic vru.ious hhngibles (contract rights, 
intellcctual propeity, permits and SO2 and NOx allowances, ctc) to Big Rivers will be 
exempt from Kentucky sales and usc taxes as iiitongiblc personal property. 

.llie Department coiiciirs that any pyrnenls 01’ receipts explicitly Tor the transrei- of 
intaugibk propcrty (contract rights, inte1lct;laal properly, permits, nod SO2 ond NO, 
allowances, etc.) by WICK to Big Rivets within the Llnwiricl ‘Tiansaction iirc not subject 
to the salcs tax imposed under KRS 139.,200 for rctail sales of tangible personal pioperly 
or the ~uInisl~iug of certain specificd services. This advicc is expressly based upon your 
rcpt.esciitatioiis that these items are intangible property. 

D A ruling is requested that the rehim of the ‘Iransrnission Deposits will not bc subject 
to Kenlucky salcs and iisc tax 

hiformalion provided indicates that tliesc Transiiiission Deposits were originally paid by 
L W E  Encrgy Marketing, Iiic. Lo Big Riveis to secnrc tiansmission scrvices on the ‘I’VA 
and Big Riveis’ tionsmission systcins and for payment of costs associated with the use of 
these fransmissio~i systems. ‘Ihcrcfoie, Big Riveen’ retun, of thcsc Deposits along wit11 
interest acciued thereon forfeits any prcvinus riglits to film transmission and access rights 
on lhcsc systems. Based upon this desciiption, tlic return of the Deposits and accriied 
inteiesl docs not constitute a rctnil sale as defined in KKS 139 100 and would not be 
siihjecl to JCenliic!;)~ w!es and iisc tax 

3. I’roi>crh Taxes 

A .  A riiling is requested that Big Rivets will be subject lo ICRS 136,120 and taxed as H 
public sei-vicc corporation thereunder. 

Big Rivers \viU be sub.jcct to ad valoicni iissessmciit and taxation as a public servicc 
cor~~o~fl~ioniJ~irsuant toms 136,115 to 136.180. 

R. A iuling is icqiicsted that all taxalile tangible property lo be used by liig Rivcrs in the 
clccti ical inoiinfacturing process will bc cliissificd as inaclunery and cqiiipmeiit actually 
crignged i n  niniiufactuiing by u m a ~ ~ i ~ ~ a c t i ~ ~ - e r  subject to tlic tiix iii ICRS 136.120 
(applicable to public service corporations), and accordingly \vi11 be taxable as “opeiating 
pwpeitp” al the ratc provided in I (RS 132 020(1), and will be cxcmpt fiom local piopeit-J’ 
laxation puisiinnt lo KRS 1.32.200(4) 

All machinery and cquipineni actually cngaged in innnufactoring shall be suhject to n 
slete tax ratc of $ 15/100 piirsriant 10 RRS 132.020(1)(i) and sliull be exempt from local 
taxes mdcr KRS 132.200(4), 
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C. A d i n g  is requestcd that any non-operaling iiilangible property of Rig R.ivers will be 
exempt finiii state and locul propclty taxation, due to the repeal of the I<cntttclrp 
intiuigible property tax. 

Noii-opemting inlangiblc propcity olRig Rivers will be exempt fiotii 01' not suhject to ad 
valoreiii taxation, begiinbig with tlic 2006 tax year (ICY Acts 2005, Ch. 168, $5 5 5 ,  57, 
171) 

4. 1Ccntucl;v Liuiited Liabilitv h t i m  

A. A iiilbg is requested that Big Rivers, ns a pitblic scivicc cotpovalioti subjccl to 
taxation under ECRS 136.120, will bc exempt ctom the limited liabilily entity Lax porsitanl 
to KRS 141.0401(G)(i). 

The liriiitcd liability entity tax iniposed by 1CRS 141.0401(2) will not ~ p p l p t o  Big Iliveis 
Electric Corporation as long as Big Riveis is a public service coiporatioii subject Lo tax 
under KRS 136 120. The exemption from the litnited liability entily tux is provided by 
KRS 141.0401 (G)(i) and also applies to tlic $175 niinimiim tax. 

If you should ieqitite furllier assistaim regarding tliesc niattets, pleasc do not hcsitntc to 
COimt my office for follolvup. 

Commissioner 
Depnt tment of Revenue 

C: Jcfl Mosley 
Jason Snydci 
Doug Dowel1 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

3 1  
32 
33 
34 
35 
36 
37 
38 
39 
40 

30 

BIG RIVERS ELECTRIC CORPORATION 
RECONCILIATION OF LEVERAGED LEASES 

BOA $ (14.588) 
n.3Xfi 

$ (14.202) 

PMCC $ (36.705) 
127.908 

$ 91.203 

Combined $ 77.001 

1000 
(1.000) 

(60.856) 
$ 16.145 

Unamortized Gain 
Loss on Buy Out 
Net Gain as of 9/30/08 

Unamortized Gain 
Loss on Buy Out 
Net Loss as of 9/30/08 

Net Loss as of 9/30/08 
Amortization for October - December 
Big Rivers payment to E ON for BOA 
E.ON payment to Big Rivers for PMCC 
Net Loss recorded on December 31,2008 
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VERIFICATION 

I verify, state, and affirm that the foregoing testimony is true and coIrect to the best of my 
knowledge and belief. 

COMMONWEALTH OF KENTUCKY ) 
COUNTY OF IIENDERSON 1 

SUBSCRIBED AND SWORN TO before me by C. William Blackbum on this the 
day of October, 2008. 

Notary Public, Ky. S tada t  Large 
My Commission Expires m&3, &W/o. 
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UNWIND FINANCIAL MODEL 
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EXHIBIT 80 

THIRD AMENDMENT TO 
TRANSACTION TERMINATION 

AGREEMENT 



THIRD AMENDMENT TO 
TRANSACTION TERMINATION AGREEMENT 

THIS THIRD AMENDMENT TO TRANSACTION TERMINATION AGREEMENT (“Third 

Aittetzdnzerzt”) is made and enteied into as of this - day of Octobei 2008 , by and among 

BIG RIVERS ELECTRIC CORPORATION (“Big Rivers”), LG&E ENERGY MARKETING INC. 

(“LEM”)), and WESTERN I<ENTUCIW ENERGY CORP. (“WKEC”) (collectively. the “Parties”) 

RECITALS: 

A. Reference is made to the Transaction Termination Agreement by and among the 

Parties dated as of March 26, 2007, as amended by a First Amendment to Transaction 

Termination Agreement dated as ofNovember 1, 2007, as clarified in part by a letter agreement 

among the Parties dated December 4, 2007, and as amended by a Second Amendment to 

Transaction Termination Agreement dated as of June 19, 2008 (collectively, the “Termination 

Agreement”). Pursuant to the Temination Agreement, among other transactions, the Parties 

agreed to terminate certain property interests and contractual relationships between LEM and 

WKEC, on the one hand, and Big Rivers, on the other hand, at the Closing, upon the terms and 

subject to the conditions set forth therein. Capitalized term used but not defined in this Third 

Amendment shall have their same respective meanings as in the Termination Agreement. 

E. The Parties now desire to further amend the Termination Agreement in the 

manner set forth in  this Third Amendment, including without limitation, in order to increase the 

Termination Payment contemplated as to be paid by W I E C  to Big Rivers at the Closing, and in 

order to evidence certain additional agreements and understandings among them with respect to 

certain actual or potential environmental conditions or circumstances that have been identified by 

Big Rivers tluough its due diligence investigation of the Generating Plants. 

C. Attached hereto as Appendix D is a drafi ordei that is being jointly sought by the 

Parties and that may be issued by the Kentucky Energy and Environment Cabinet (the “Drajt 

Agreed Order”) 



AGREEMENT: 

Now, THEREFORE, in consideration of the premises and for other valuable consideration, 

the receipt of which is hereby aclillowledged, tlie Parties agree as follows, effective imiiediately: 

1. AMENDMENT TO SUBSECTION 3.3(a) Tlie first ( I ” )  sentence of Subsection 32(a) 

of tlie Termination Agreement (as previously aiiiended pursuant to tlie Second Amendment to 

Transaction Tennillation Agreement dated as of .Tune 19, 2008) is hereby further aiiiended to be 

and read in its entirety as follows: 

“At the Closing. W I C K  shall pay to Big Rivers (in immediately available funds) the suiii 

O f  Dollars and no cents ($ 00) [NOTE: this 

amount will be the sum of $383,500,000.00, plus one-half of the net PMCC buyout price 

(TBD), plus $172,500.00, representing WKEC’s proposed reimbursement to Big Rivers 

relating to its previous 20% funding of the Reid 1 gas burners], subject to the adjustment 

piovided fbi in the followiiig two sentences (as adjusted. collectively, tlie “Terrnirtntion 

Pnyinertt ”).” 

2. SUBSECTION 15.3(d). The Parties hereby ainend the Termination Agreement to 

include a new Schedule 15..3(d) thereto, which new Schedule 15.i(d) shall be in the forin (and 

shall contain oiily the iteiiis or matters set forth in the form) attached to this Third Amendment as 

Appendix A (“Scltcrlnle 15..3(d) ’I). The Parties agree that each and every matter, description, 

event, coiiditioii or circuinstaiice set forth or identified in Schedule 15.3(d) (as the same may be 

supplenieiited as hereinafter provided) shall be deenied foi all purposes to be included in, made a 

part of and incorporated by reference iii Subsection 15.3(d) of the Teriiiination Agieement 

(togcthcr with the matters, descriptions, events, coiiditions and circumstances included as a part 

of Subsection 15.3(d) prior to the date of this Third Amendment), reiideriiig each of the same the 

sub,ject of WIUZC‘s indemnification and hold harnlless covenants set forth in  that 

Subsection 15.3(d) (but subject to tlie limitations and exclusions provided for therein). Tlie 

Parties may by mutual written agreement (specifically referring to Schedule l5..3(d)), from tinie- 

to-time following the date of this Third Amendment, substitute a new Schedule 15.3(d) for the 

version of that Schedule attached to this Third Amendment, without the need for the Parties to 

amend Subsection 15.3(d) of the Termination Agreement or this Third Amendment. 



3 .  COLEMAN TITLE V AIR PERMIT. Following tlie Closing, and expiring at such 

time as the Kentucky Energy and Environment Cabinet shall lime issued or entered into an 

agreed order in tlie foiiii (in all material respects) of the Draft Agreed Order (hut with paragraph 

14 thereof in  tlie form set forth in tlie Draft Agreed Order), WKEC shall iiideinnify and hold 

harmless Big Rivers from and against any claims, demands, losses, damages, liabilities, costs, 

expenses, obligations aiid deficiencies (including without limitation, any costs of corrective or 

remedial actions, fines, civil or criminal penalties, settlements or attorney’s fees) that have been 

or may he suffered or iiicurred by Big Rivers to tlie extent (but only to the extent) resulting from 

or arising out of any failure of WKEC to apply for tlie renewal of the Air Quality Title V permit 

number V-02-003 issued on October 24, 2003, Source ID# 21-091-0000.3, for Coleman Station 

(the “Colenmn Title VPermit”), 011 or before the date such application was required in order to 

authorize continued operation of Plant Coleman under the Coleman Title V Permit after it would 

otherwise expire on October 24, 2008, including m y  operation of Plant Coleman prior to tlie 

renewal of the Colenian Title V Permit that was not authorized by tlie provisions of Section 8 of 

410 KAR 52:020. The coveiiaiits and agreemiits set forth in this Section .3 are covenants and 

agreements of the type contemplated in Subsection 15.3(e) of tlie Termination Agreement. The 

provisions of this Section 3 shall be deemed for all purposes of tlie Teriniiiatioii Agreement to be 

included in and a part of Section 15.3 of tlie Termination Agreement, as contemplated in 

Subsection 15 ;(e) of the Termination Agreement, and all provisions of this Section 3 shall he 

and remain subject to tlie last sentence of that Subsection 15.3(e). 

4. WILSON KPDES PERMIT. Following the Closing, and expiring at such time as 

tlie Kentucky Energy aiid Enviroiuiient Cabinet shall have issued or entered into an agreed order 

in  tlie form (in all inaterial respects) of tlie Draft Agreed Order (but with paragraph 15 thereof in 

the foriii set forth in the Draft Agreed Order), WKEC shall iiideninify and hold liaiiiiless Big 

Rivers from aid against a i y  claims, demands, losses, damages, liabilities, costs, expenses, 

obligations and deficiencies (including without limitation, any costs of corrective or remedial 

actions, fines, civil or criminal penalties, settlements or attorney’s fees) that have been or may be 

suffered or incurred by Big Rivers to tlie extent (but only to tlie extent) resulting from or arising 

out of any failure of WKEC to apply for the renewal of Kentucky Pollutant Discharge 

Elimination System (“ZPDES”) perinit number KY00548.36 for Wilsoii Station (tlie “Wilsoiz 
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KPDES Permit") on or before the date such application was required in order to authorize 

continued operation of Plant Wilson under the Wilson ICPDES Permit after its original expiration 

date of October i l ,  2004, including any discharges from Plant Wilson that are sub,ject to tlie 

Wilson 1CPDE.S Permit and a x  not authorized by 401 KAR 5:060, Section 1(5)(c). Tile 

covenants and agreeinents set forth in this Section 4 are covenants and agreements of the type 

contemplated in Subsection 15.3(e) of tlie Termination Agreement. The provisions of this 

Section 4 shall be deemed for all purposes of the Termination Agreement to be included in and a 

part of' Section 1 5 3  of the Termination Agreement, as contemplated in Subsection I5,3(e) of tlie 

Termination Agreement, and all provisions of this Section 4 shall be and remain subject to the 

last sentence of that Subsection 15.3(e). 

5. WILSON CONVEYOR BELT RUN-OFF BASINS. Following the Closing, and 

expiring at such time as the ICentucky Energy and Environment Cabinet shall have issued or 

entered into an agreed order in  the form (in all material respects) of the Draft Agreed Order (but 

with paragraph 16 thereof in the form set forth in  the Draft Agreed Order), WKEC shall 

indemnify and hold harmless Big Rivers from and against any claims, demands, losses, damages, 

liabilities, costs, expenses, obligations and deficiencies (including without limitation, any costs 

of corrective or remedial actions, fines, civil or criminal penalties, settlements or attorney's fees) 

that have been or may be suffered or incurred by Big Rivers to the extent (but only to tlie extent) 

resulting fioiii 01" arising out of m y  failure of WICEC to apply for or obtain a11 amendment to the 

Wilson KPDES Permit on a tiiiiely basis in order to construct, maintain and operate the Wilson 

conveyor belt runoff ponds. The covenants and agreements set forth in this Section 5 are 

covenants and agreements of tlie type contemplated in Subsection 15.3(e) of tlie Termination 

Agreement. The provisions of this Section 5 shall be deeined for all purposes of tlie Termination 

Agreement to be included in and a part of Section 15.3 of tlie Termination Agreement, as 

contemplated in  Subsection 15..3(e) of tlie Termination Agreement, and all provisions of this 

Section 5 shall be and remain sub,ject to the last sentence of that Subsection 15.3(e). 

6. COLEMAN POND. 

(a) Following tlie Closing, WICEC shall i n d e m i i ~  and hold lmniless Big 

Rivers from and against any fines and civil or criniinal penalties that may be suffered or 

01-IS Easi:Ih0487495 14 



incurred by Big Rivers to tlie extent (but oiily to the extent) resulting from or arising out 

of any failure of WKE.C to obtain a KPDES permit required for the discharge of 

wastewater from tlie new wastewater treatment facility at Plant Coleiiian (the “Colminti 

HWfF”); provided. that the foregoing obligation of WKEC to indemnify aiid hold 

harmless Big Rivers shall be liiiiited to the percentage of all such fines and civil and 

criminal penalties, collectively, equal to the ratio (tlie +‘H’KE Cotitribittion Rntio”) by 

which all waste materials that were deposited by WKEC into the Colemaii WWTF prior 

to tlie Closing bears to tlie total amount of all waste inateriais that were deposited into the 

Coleman WWTF (whether by WKEC, by Big Rivers or by any other Person (exclusive of 

tlie Affiliates of WKEC)) at any time prior to tlie last date in tlie period for which such 

fines and/or penalties are imposed by the relevant Goveriuiiental Entity, regardless of 

whether any of those waste materials were removed from tlie Coleman WWTF prior to 

that date of imposition. Notwithstanding tlie foregoing, WKEC shall have no obligation 

to iiidenmify or hold harmless Big Rivers under or pursuant to this Subsection (a) in the 

event a KPDES permit for tlie discharge of wastewater from tlie Colemai WWTF is 

issued at m y  time prior to the Closing, it being uiideistood and agreed that this 

Subsection (a) shall become null, void aiid of no further force or effect in tlie event such a 

permit is issued prior to tlie Closing. 

(b) To tlie extent not issued or obtained prior to tlie Closing, Big Rivers agrees 

to use its reasonable best efforts to obtain a KPDES permit for tlie discharge of 

wastewater from tlie Coleman WWTF at tlie earliest practicable time followiiig tlie 

Closing. In the event, however, despite such reasonable best efforts of Big Rivers, the 

Kentucky Energy a id  Enviroiiineiit Cabinet (tlie “Cnbinet ”) shall, in writing, refuse to 

issue, or shall otherwise male a determination that it will not issue, a KPDE.S perniit 

required for tlie discharge of wastewater froin tlie Coleman WWTF (tlie “Cabinet 

~e~errnitiatiorr”), then Big Rivers shall evaluate and develop various alternatives of how 

to address tlie collective waste inaterial which has been deposited by Big Rivers and by 

WKE,C in tlie Coleiiiai WWTF, including, without limitation, evaluate and develop 

alternatives, if any, that would result in tlie Coleinan WWTF continuing to be utilized for 

tlie disposal of these waste materials. If within 180 days following tlie date of tlie 

Cabinet Determination, Big Rivers provides written notice to WKEC of Big Rivers’ 
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intent to carry out a particular alternative in order to address the collective waste material 

which has been deposited by Big Rivers and by WKEC in tlie Coleman WWTF, W I E C  

shall, upon completion of the w o ~ k  with respect to such selected alternative, reimburse 

Big Rivers for WICEC’s share (determined as provided below) ofthe total, direct, out-of- 

pocltet costs actually incurred by Big Rivers for the carrying out of the selected 

alternative; provided however, that in no event shall WICEC’s obligation to reimburse 

Big Rivers for costs under this Subsection (b) ever exceed total, direct, out-of-pocltet 

costs that WKEC would incur for hauling and disposing of the waste materials deposited 

by W I E C  in tlie Coleman WWTF prior to Closing in the Plant Wilson landfill at tlie time 

such alteriiative disposal is required. Tlie aforementioned notice froin Big Rivers shall set 

forth a description of the alternatives evaluated by Big Rivers, the alternative Big Rivers 

has selected to pursue, tlie estimated total, direct, out-of-pocltet costs for carrying out the 

selected alternative by Big Rivers, and WKEC‘s share of tlie costs. WKEC’s “share” of 

the costs to be reimbursed hereunder shall be tlie portion of the total, direct, out-of-pocket 

costs for carrying out tlie selected alternative which Big Rivers believes, in  good faith, is 

properly allocable to WKEC given the nature of such alternative; provided however, in 

no event shall WKEC’s “share” exceed the WKE Contribution Ratio. Upon 

reiinburseinent by WKFC to Big Rivers as provided herein, or in tlie event Big Rivers 

does not provide the written notice contemplated herein to WKEC within the above 

described 180 day period, (i) WKEC shall have no further responsibility or liability with 

respect to any material that may be remaining in tlie Coleman WWTF (whether or not 

originally deposited in the Coleman WWTF by WKEC), or that may have been or may be 

deposited in the Coleman WWTF after Closing, and (ii) Big Rivers shall iiidemiiifY and 

hold hamiless WICEC from and against any claims, demands, losses, damages, liabilities, 

costs, expenses, obligations and deficiencies (including without limitation, any costs of 

corrective or remedial actions, fines, civil or criminal penalties, settlements or attorney’s 

fees) that have been or may be suffered or incurred by W I E C  with respect to any 

niateiial that may be remaining in the Coleman WWTF (whetliei or not originally 

deposited in the Coleman WWTF by WKEC), or that may have been or may be deposited 

in tlie Coleman WWTF after Closing. Tlie covenants and agreements set forth in this 



Section 6 ale covenants and agieenients of the type contemplated in Subsection 15.3(e) of 

the Tei inination Agreement. 

7. SUBSECTION 15.13(e). The Parties hereby anieiid the Termination Agreement to 

include a new Schedule 15.3(e) thereto, which new Schedule 15.3(e) shall be in the form 

attached to this Third Aiiiendnient as Appendix B (“Sdtediik 1.5..3(e)”). From and after the date 

hereof (and with the exception of the indemnification and hold harmless covenants and 

agreements set forth on that new Schedule 15.3(e) or in Sections .3, 4 and 5 of this Third 

Amendment), in  the event the Parties desire to agree in writing on one or niore additional 

iiiutiially-satisfactory indeinnification and hold harmless covenants, risk allocation covenants or 

other covenants, agreements, representations or warranties of the type(s) contemplated in 

Subsection 1 5.3(e) of the Termination Agreement, such additional covenants, agreements, 

representations and/or warranties need not be set forth in  one or more amendments or addenda to 

the Termination Agreement as contemplated in that Subsection 15.3(e), but rather may be 

implemented by the mutual written agreement of the Parties (specifically referring to 

Schedule 15.3(e)) to substitute a new Schedule l5..3(e) for the Schedule 15.3(e) attached to this 

Third Amendment, so that it includes such additional covenants, agreements, representations 

and/or warranties. The covenants and agreements set forth in Schedule 15.3(e) (including any 

future substitutions therefor) shall be deemed for all purposes to be covenants and agreements of 

the type conteniplated in Subsection 15 3(e) of the Termination Agreement. The provisions of 

this Section 7 and of Schedule 15.3(e) (including any future substitutions therefor) shall be 

deemed for all puiposes of the Termination Agreement to be included in and a part of Section 

15.3 of the Termination Agreement, as contemplated in Subsection 15.3(e) of the Termination 

Agreement, and all provisions of this Section 7 and of Schedule 15..3(e) shall be a i d  remain 

sulject to the last sentence of that Subsection ] W e ) .  

8. SECTION 15.4. Notwithstanding anything to the contrary set forth in Section 15.4 

of the Termination Agreement or elsewhere iii that agreement, the Parties agree that following 

the date of this Third Aiiiendnient they need not amend that Section 15.4 or any other provision 

of the Termination Agreement in order to add one or niore Secondary Conditions to 

Schedule 1 5 4  of the Termination Agreement (thereby rendering such Secondary Condition(s) 

the subject of the covenants and agreements set forth in that Section 15.4). Rather, the Parties 
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may by mutual written agreeiiieiit (specifically referring to Schedule 15.4) substitute a new 

Schedule 15.4 for the Schedule 15.4 attached to the Teniiiiiation Agreeinent (which continues to 

be intentionally left blank by the Pa-ties as of the date of this Third Amendment) at any time 

following tlie date hereof. 

9. GREEN RIVER DREDGING PROCESS AT WILSON STATION. From and after the 

date of this Third Amendment though the Closing (or the earlier termination of the Termination 

Agreement), W I G C  agrees to continue to inaintenance dredge the Green River adjacent to 

Wilson Station (at such times as W I E C  shall deem appropriate, consistent with Prudent Utility 

Practice) in  a manner and using methods consistent with the past practices of WICEC. As ofthe 

Closing, WICEC shall ensure that no material amount of Green River sediment that was dredged 

by WKEC since the Effective Date is still located at a i y  sediment stockpile on the east bank of 

the Green River adjacent to Wilson Station. 

10. CLEAN-OUT 01; PONDS. The Pailies agree that, as additional conditions 

precedent to Big Riveis’ obligation to consummate the transactions contemplated in tlie 

Termination Agrement at the Closing (but not as a covenant or agreement on tlie part of 

WICEC), WKEC must cleai out each of the ponds identified below in a manner consistent with 

WIEC’s previous practices and to tlie reasonable satisfaction of Big Rivers: 

10.1 The metal cleaning waste pond at Sebree Complex that was sampled by 

the Environniental Consultant at point SD-I; 

10.2 The settling pond associated with controlling runoff from the stack-out 

pad and areas around the FGD waste halidling system, commonly luiown as the CSI Building, at 

the Sebree Complex, which was sampled by the Environniental Consultant at point SD-2 (the 

outfall kom which is identified as ICPDES Discharge Point 01 1); 

10.3 The coal pile runoff pond at Coleman Station that was sampled by the 

Environmental Consultant at point SD-2; 

10.4 The wastewater ponds at Wilson Station, which were sampled by tlie 

Environmental Consultant at points SD-I, SD- 2 and SD-3; and 
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10.5 The Reid Station ash pond, but limited, in the case of that pond and 

WKEC’s obligation to clean out the same under this Section 10, to the removal of materials 

sufficient to provide Big Rivers thiity (30) days of capacity in that pond following the Closing, 

assuming normal operations of Station Two and Plant Reid following tlie Closing consistent with 

the past piactices of WICEC 

11. CLEANUP OF SURFACE SPILLS. As an additional condition to the Closing (but 

not as a covenant or agreenieiit 011 the part of WICEC), WICK shall clean up and remove all 

visible surface staining resulting from the spills identified 011 Auuendix E attached hereto. As a 

coiiditioii to the Closing only, such a e a s  shall be excavated to remove all visually detectable 

evidence of containination and, upon Big Rivers’ request, the adequacy of the removal shall be 

demonstrated by post-excavation sampling (for target contaminants involved iii the release) 

indicating that residual levels of contamination, if any, meet tlie IJSEPA Region IX Preliminary 

Remediation Goals for industrial property or such other standards for industrial property as may 

be satisfactory to the ICentuclcy E.nergy and Environment Cabinet. E,xcavations shall be 

baclcfilled with clean fill, and removed soil shall be disposed of lawfully off-site, or at an on-site 

location approved by Big Rivers (whicli approval shall not be unreasonably withheld, 

conditioned or delayed). Any other surface staining identified by Big Rivers to WICEC in 

writing prior to Closing shall, upon Big Rivers’ request and as an additional condition to the 

Closing (but not as a covenant or agrement 011 the pait of WKEC), be excavated and removed in 

accordance with the procedures and requirements of this Section 1 1 

12. AMENDMENT TO SUBSECTION 15.3(d)(x). Subsection 15.3(d)(x) of the 

Teiinination Agreement is hereby amended to be and read in its entirety as follows: 

“(x) (1) the request from the Division of Waste Management dated 
December 12, 2006, to conduct a groundwater assessinent of statistically 
significant increases in constituents in the groundwater adjacent to the special 
waste landfill at the Green Plant, but only to the extent those increases occurred 
from the Effective Date through the Closing Date; or (2) actions required to 
comply with tlie groundwater assessment requirements of 401 I U R  45:160 or 
401 IWR 48300, as applicable, as a result of groundwater monitoring reports 
indicating above background concentrations of constituents in the groundwater 
which are attributable to migration, occurhg  from tlie Effective Date through the 
Closing Date, from ash ponds at the Coleman and Wilson Plants and Sebree 
Complex;” 
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1.3. EXHIBIT S. Exhibit S to the Termination Agreeinelit is hereby amended to add 

the following additional agreements, instruments and documents at the end thereof, and new 

Exhibit S to the Termination Agreement in its entirety (as so amended) is attached to this Third 

Anieiidinent as Appendix C: 

35. All docunients of conveyance, assignment and transfer as shall be 
requiied to transfer to Big Rivers at the Closing all of WKEC’s rights, title and 
interests i n  and to all tow boats and other inotorized vessels owned by WICEC 
(but excluding the “Barges” (as defined in Section 15 below)), including without 
limitation, any sticli docunieiits as are required to be filed with the United States 
Coast Guard to effect that conveyance, assignment and transfer; 

i 6 .  The Closing Memorandum among Big Rivers, WKEC, LEM a i d  
E.ON to be entered into as of the Closing and to be dated as of the IJnwind 
Closing Date, evidencing certain agieements of the Parties with respect to the 
Closing or certain transactions relating to tlie Closing; 

37. Tlie letter agreement dated April 14, 2008, among the Parties, and 
relating to the capacity testing of the Generating Plants contemplated in 
Subsection 1 O.Z(ee) of the Termination Agreement; 

38. Tlie First Amendment to Transaction Termination Agreement 
dated November 1, 2007, among the Parties, together with tlie related letter 
agreement among the Parties dated December 4,2008; 

39. Tlie Second Ainendment to Trailsaction Terniination Agreement 
among the Parties dated June 19: 2008; 

40. The Third Amendment to Transaction Termination Agreement 
among the Parties dated October ~~ 2008; 

41 The letter agreement dated April 17, 2008, among the Parties: 
setting the Scheduled Unwind Closing Date; 

42. The letter agreement among Big Rivers, Alcan Primary Products 
Corporation, Century Aluminum of Kentucky Geiieral Partnersliip and E.ON, 
dated .Tune 24, 2008, relating to the buy-out of Bank of America’s defeased lease 
position by Big Rivers; 

43. The letter agreement between Big Rivers and E.ON, dated June 24, 
2008, relating to the buy-out of Bank of America‘s defeased lease position by Big 
Rivers; 
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44. The sublease to Big Rivers of the space leased by WKEC in the 
Soaper Building located in downtown Henderson, Kentucky; 

45. The letter agreeinent between Big Rivers and EON dated 
September 26, 2008, relating to the treatment of certain costs associated with the 
buy-out of Philip Morris Capital Corporation’s defeased lease position by Big 
Rivers; and 

46. Any and all aiiiendinents to any of the other agreements or 
instruinelits identified in this Exhibit S that have been or may hereafter be 
iinpleinented by the written agreement of the parties to such agreements or 
instruments. 

Notwithstanding anything to the contrary set forth in the Terininatioii Agreement or this Third 

Amendment, the Parties agree that following the date of this Third Amendment they need not 

amend the Termination Agreement in  order to add one or inore agreements, instruments or 

documents to Exhibit S of the Termination Agreement. Rather, the Parties may by mutual 

written agreement (specifically referring to Exhibit S of the Terniination Agreement) substitute a 

new Exhibit S for the Exhibit S attached to this Third Amendment at any time following the date 

hereof. 

14. AMENDMENT TO SUBSECTION 3.2(d). Subsection 3.2(d) of the Termination 

Agreement is hereby amended to delete from that Subsection the reference to “the two Farm 

Lease and Security Agreements, each dated March I” ,  2006, between LCC, LLC and (i) Steve 

and Rona Ogle and (g) Sean Taylor, respectively”, and to replace the same with the following: 

“the two Farm Lease and Security Agreements, each dated March 1, 2008, between LCC, LLC 

and (i) Aaron Payne and (ii) Steve Ogle, respectively”. 

15. BARGE PURCHASE. WKEC hereby agrees to sell and convey to Big Rivers at the 

Closing (but not before), and Big Rivers hereby agrees to purchase and accept fiom WKE.C at 

the Closing, all (but not less than all) of the barges identified on Auuendix F attached hereto (the 

“Baqys”) ,  for an aggregate purchase price payable by Big Rivers to WKE.C at the Closing (in 

immediately available funds) equal to the net book value of the Barges for the month in which 

the Closing occurs, as reflected in the regular books of account of WKE.C. Upon tender of the 

purchase price described above, WIWC shall execute and deliver to Big Rivers at the Closing 

such instruments of conveyance, assignment and transfer as shall be reasonably required in order 



for WKEC to transfer to and vest in Big Rivers of all of WKEC‘s rights, title and interests in and 

to the Barges; provided, that the Barges shall be so conveyed and transfened to Big Rivers in  

“AS IS”, “WHERE IS” condition as of October 6,2008, subject to reasonable wear and tear after 

such date and prior to Closing, and with no representation or warranty of any nature whatsoever, 

including without limitation, with no representation or warranty with respect to the condition or 

state of repair of the Barges AND NO IMPLIED WARRANTY OF MERCHANTABILITY OR 

FITNESS FOR A PARTICULAR PURPOSE. 

16. WILSON STACK BUILD-UP RISKS. 

(a) Following the Closing, and provided that Big Rivers coinplies with the provisions 

of Section 16(b) hereof, then W E , C  shall comply with Sections 16(c) and 16(d) hereof, subject 

to the further requirements of Sections 16(e) and (f) hereof. 

(b) Big Rivers shall cause Plant Wilson to be talceii out of service for a period of 

seven (7) consecutive weelts (24 hours a day, seven days a week) eliding prior to December 3 1, 

2009 (the “Mirrinritnr Outage”) it being understood by the Parties that such period of outage 

may be extended beyond the scheduled Minimum Outage for an additional period (the “Outage 

Esfension,” and collectively with the Minimum Outage, the ‘ilcfrtal Outage Period”), Big 

Rivers shall notifji W I E C  of the s t a t  date of the Minimum Outage at least sixty (60) days prior 

to tlie approximate date of coinmencement of the Minimum Outage. Big Rivers shall afford 

WKEC and its designated employees and contractors reasonable access, 24 hours a day, to Plant 

Wilson, to tlie operating and maintenance logs, data and information relating to Plant Wilson, 

and to the employees of Big Rivers relating to Plant Wilson, in eacli case throughout the period 

from and after the Unwind Closing Date through tlie expiration of tlie Actual Outage Period, for 

the purposes of allowing WKEC: (i) to continuously monitor and inspect tlie condition, operation 

and usage of the Plant Wilson stack wall, stack brick lining, stack foundation, staclc support, 

stack breeching duct and other stack ductwork (collectively, the “Wikon Stack”) and tlie Plant 

Wilson FGD facilities (but in eacli case with no obligation of Big Rivers to shut down Plant 

Wilson to accommodate those monitoring or inspection efforts); (ii) to reasonably prepare for 

and stage for the removal and cleaning work to be undertalcen by WICEC as described below; 

(iii) solely during the entire period of the MiniInuni Outage (and, as necessary, any Outage 

Extensions made by Big Rivers in its sole discretion or requested by WKEC as contemplated 
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below), to uiidertalce and complete that removal and cleaning work; and (iv) to undertake aiiy 

repair work of tlie types described below that may be required as contemplated below. Big 

Rivers shall malie its Plant Wilson iiianagement personnel available to reasonably assist WICEC 

in WICE.C‘s coordination and control of tlie contractors of WIGC to undertake tlie removal, 

cleaning and, as applicable, repaii work coiiteiiiplated below. 

(c) (1) W I E C  agrees to undertake and complete, during tlie Minimum Outage 

(and, if requested by WKE,C, any Outage E,xtension), the removal a id  cleaning from tlie interior 

of the brick lining oftlie Wilson Stack (the “Znterior Lining”) of the build-up of FGD reagent, 

ash, moisture and other commingled materials that liave accumulated on that lining and iii tlie 

bottom of the stack through the start date of tlie Minimum Outage (the “Build-Up Materink”), at 

WICK’S sole cost and expense; provided, that the standards a i d  procedures required to be 

followed or undei%&en by WICEC (or its contractor) in performing that removal aiid cleaning 

work, and tlie extent or level to which the Build-Up Materials must be rentoved down to the 

Interior Lining, shall each be such as would be consistent with Prudent Utility Practice and with 

tlie staiidids and procedures of tlie generating plant stack cleaning industry generally in 

coiuiectioii with similar facilities aiid consistent with Appendix G. The work under the 

preceding sentence shall be undertaken by W I E C  on a 24 hours per day, 7 days per week, basis 

in order to expeditiously complete the work. W I E C  shall begin such removal and cleaning work 

as soon after tlie Minimum Outage begins as is practicable, provided WI(E.C is given the notice 

of the start date of tlie Minimum Outage provided for in Subsection IG(b). WKEC shall oversee 

the removal and cleaning work while permitting Big Rivers’ representative(s) to observe the 

coiiditioii of the cleaned stack lining on a regular basis so that any repair work required to be 

undertaken by WKEC under Subsection 1 G(c)(.3) below can be promptly scheduled, initiated, 

completed and inspected in accordalce with that Subsection; provided, that such obseivatioii by 

Big Rivers’ representative(s) shall not uilreasonably interfere with tlie removal, cleaning and 

repair work of WICEC. In tlie event the removal aiid cleaning work contemplated in this 

Subsectioii 16(c)( 1 ) cannot be completed by WKE.C during the Minimum Outage, tlien upon tlie 

written request of WIEC,  Big Rivers agrees to extend that outage in order to accommodate the 

completion of that cleaiiiiig and removal work, which extension shall be an Outage Extension. If 

at least 48 hours prior to tlie expiration of tlie Minimum Outage or any Outage Extension 



requested by WKEC, WKEC shall not have notified Big Rivers in writing that it is requesting an 

Outage Extension or another Outage E.xteiision during which to coinplete the removal, cleaniiig 

and, as applicable, repair woIk contemplated in this Subsection 16(c)(l) or iii Subsection 

16(c)(3) belowl then WKEC shall be deemed to have decliiied that Outage E.xtensioii and to have 

instead (y) elected to request that Big Rivei,s return Plant Wilson to geiieratiiig operation, and (2 )  

elected to complete that work at a subsequent outage of Plaiit Wilson, in each case as 

conteiiiplated in Subsection 16(d)(4) below. If, during the Minimum Outage or any Outage 

Extension requested by WICEC, (i) Big Rivers notifies WKEC in writing (specifying tlie 

effective date of termination) that Big Rivers is teriiiinatiiig the Miiiiiiiurn Outage or any Outage 

Extension requested by WKEC, or (ii) Big Rivers shall materially breach Subsection 16(b) 

above, then the Parties agree that whatever woIk that was completed by WKEC at the 

completion of the shortened Miiiimuni Outage or Outage Exteiisioii or as of the date of such 

material breach shall be deemed as the fiilfillnient of all of WKEC’s obligations uiider this 

Subsection 1 6(c)( I ) ,  aiid Big Rivers shall be deemed as having accepted this work as complete 

aiid acceptable, and neither party shall have any further respoiisibility or liability to the other 

uiider Subsections 16(a), (b), (c)> (d) and (e). 

(2) If, following the Closiiig and prioI to restart of Plant Wilsoii followiiig the 

coiiipletioii of the removal aiid cleaning ofthe Build-Up Materials conteinplated in Subsectioii 

16(c)( 1 ) above aid,  as applicable, in  Subsection 1 6(d)(4), any physical damage to the Wilsoii 

Stack shall occui as a direct coilsequence of one or more separations (each a “Sepnmtim”) from 

the Interior Lining of the Wilsoii Stack of any portion(s) of the Build-Up Materials, howsoever 

caused, or as a consequence of the work conducted by WKEC to remove the Build-Up Materials, 

including the deposition of Build-Up Materials at the bottoin of the stack (any such physical 

damage, a “Daninge Eiwzf”), theii WIGC shall promptly thereafter, at its sole cost aiid expense, 

undertake aiid coiiiplete a repair of that physical daniage at the earliest practicable time 

consistent with Prudent Utility Practice. In tlie event such physical damage is discovered and 

such damage cannot be safely and/or economically repaired absent a shutdown of tlie generating 

operations of Plant Wilson, aid in the event Big Rivers shall refuse in writing to so shut down 

those operations for a consecutive period of time reasonably sufficient for WIGC to undertake 

aiid complete that repair work, theii WICEC shall not be obligated to undertake or coiiiplete that 



repair work until such time as tlie geiieratiiig operatioiis of Plant Wilson are so shut down for that 

reasonably sufficient period. Big Rivers agrees to notify WKEC immediately (to be confirmed 

in writing within 48 hours) following tlie occurrelice of a Separation or Damage Event of which 

Big Rivers becomes aware, describing that Separation and any Damage Event to the extent 

luiown to Big Rivers in reasonable detail. Following tlie occurrence of any Damage Event, Big 

Rivers shall afford W1CE.C and its consultants and advisors (at WIEC’s risk and expense) a 

reasonable opportunity to inspect and photograph any resulting physical damage to tlie Wilson 

Stack, the associated Build-Up Materials causing that damage, aiid the Interior Lining of tlie 

Wilson Stack, in each case prior to any attempt by Big Rivei,s or its contractors to remedy that 

damage (which Big Rivers shall in any event not uiidertalte without first giving WICEC notice 

thereof and a reasonable period of time and opportunity to repair tlie same as contemplated in 

this Subsection 16(c)(Z)) or to remove tlie “Sepaated” Build-Up Materials; provided, that in the 

event W1CE.C so elects to inspect and/or photograph that damage, tlie associated Build-Up 

Materials and/or tlie Interior Lining of tlie Wilson Stack during a forced outage, or an unplanned 

outage requested by WICEC to inspect and photograph any resulting physical damage to the 

Wilson Stack, of Plant Wilsoii as contemplated above, the period of outage resulting from such 

activities by WKEC or its consultants or advisors at Plant Wilson (rounded up to tlie nearest 

whole hour) shall be added to tlie duration of tlie period for which WKEC is required to deliver 

replacement energy to Big Rivers as contemplated in Subsection 16(d)(Z) below. 

( . 3 )  During any cleaning aiid removal efforts by WKEC contemplated in 

Subsection 16(c)(l) and, as applicable, Subsection 16(d)(4), or during any inspection or repair 

efforts coiiteiiiplated in Subsection 16(c)(2), Big Rivers shall observe and inspect tlie interior of 

tlie brick lining of tlie Wilson Stack for tlie purpose of assessing tlie condition of tlie brick lining. 

Big Rivers shall immediately notify WKEC of tlie nature, location and extent of any material 

deterioratioii in tlie physical condition of the Interior Lining of tlie Wilson Stack that was not 

reasonably observable or detectable prior to tlie cleaniiig and removal of tlie Build-Up Materials. 

WKEC shall schedule, undertake and complete a repair of that material deterioration consistent 

with Prudent Utility Practice, taking into consideration the age and historical usage oftliat brick 

lining generally (it being expressly agreed that W I E C  shall not be obligated to repair that brick 

lining to “lilte new” condition, but only to repair that lining to tlie extent reasonably required to 
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return it to a safe and functional condition with a remaining useful life approximately equal to 

that of a brick lining of similar age and historical usage). 

(d) (1) Dtiring an Outage Extension requested by WKE,C as contemplated in 

Subsection 16(c)( 1 ) above, and so long as tlie failure of WKEC to complete tlie relevant reinoval 

and cleaning work during tlie Minimum Outage is not tlie result of a breach by Big Rivers of 

Section 16(b) above or oftlie gross negligence or willful misconduct of Big Rivers or its 

employees, agents or contractors, WKEC shall, or shall cause an Affiliate to, sell and deliver to 

Big Rivers (at any point of interconnection to the Big Rivers’ transmission system, where 

available to deliver energy to Big Rivers’ member load, satisfactory to WICEC) an amount of 

replaceiiient energy equal to 41 8 MW per hour for the number of liours during which Plant 

Wilson is not capable of any generating operations solely by reason of that requested Outage 

Extension. Subject to Subsection 16(d)(4) below, Big Rivers shall pay a purchase price equal to 

the lower of (y) WKEC‘s actual cost for such replacement energy or (2) tlie product of $1 8.50 

per MWli multiplied by tlie volume (in MWh) of such replacement energy, which shall be 

immediately due and payable within 30 days after the invoice is delivered to Big Rivers 

following the delivery of such energy. 

WKEC to a pai$icular intercoiinection point is cut, WKEC shall reschedule the cut energy at an 

alternative interconnection point. WICEC inay not declare a Force Majeure for failure to deliver 

replacement energy. W I G C  shall reimburse Big Rivers for any costs above $18.50 per MWh 

(or, for replacement energy to be delivered during the “Cumulative Interruption Period” (as 

defined in Subsection 16(d)(4) below) under tlie circumstances described in the first sentence of 

that Subsection 16(d)(4). above an average cost of$58.50 per MWIi) that Big Rivers incurs to 

procure replacement energy required to be delivered by W1CE.C hereunder and that WKEC fails 

to deliver. 

If for any reason replaceinent energy scheduled by 

(2) Except during the Minimuiii Outage, during any Outage Extension 

requested by WICEC. and during any subsequent outage of the type contemplated in Subsection 

16(d)(4), if a Damage Event contemplated in Subsection 16(c)(Z) above shall occur tliat prevents 

all generating operations of Plant Wilson from occurring without risk of injury to peisonnel or 

further damage to Plant Wilson (Le., that causes a forced outage or ai1 unplanned outage that is 



requested by WIGC of Plaiit Wilson, as opposed to an elective outage by Big Rivers of Plant 

Wilson), then WKEC shalll or shall cause its Affiliate to, sell and deliver to Big Rivers (at any 

point of iiitercomiection to the Big Rivers’ transiiiissioii system, where available to deliver 

energy to Big Rivers’ member load, satisfactory to WKEC) an amount of replaceineiit eiiergy 

equal to 418 MW pel hour for tlie iiuinber of hours during which Plaiit Wilsoii is not capable of 

any generating operatioiis solely by reason of tlie Damage Event or the repair work by WKEC 

required hereunder to address tlie Damage Event. Big Rivers shall pay a purchase price equal to 

tlie lower of (y) WKEC‘s actual cost for such replacement energy or (z) tlie product of $18.50 

per MWh iiiultiplied by tlie volume (in MWh) of such replaceiiieiit energy, wliicli shall be 

immediately due and payable within .30 days after tlie iiivoice is delivered to Big Rivers 

following the delivery of such energy. Notwithstanding the foregoing, WKE.C shall have 110 

obligation to: nor any obligation to cause its Affiliate to, deliver replacement energy to Big 

Rivers pursuant to this Subsection 16(d)(2) for a i y  periods during wliicli WKEC’s efforts to 

repair any physical damage to tlie Wilson Stack as contemplated in Subsection 16(c)(2) above 

shall be prevented or delayed as a result of a breach by Big Rivers of Section 16(b) above or of 

tlie gross negligence or willful misconduct of Big Rivers or its employees, agents or contractors. 

If for any reason replaceiiieiit energy scheduled by WKE.C to a particular intercoilnectioii point is 

cut, WKEC shall reschedule tlie cut energy at an alteriiative iiiterconnectioii point. WKEC inay 

iiot declare a Force Majeure for failure to deliver replaceiiieiit energy. WKEK shall reiiiiburse 

Big Rivers for aiiy costs above $18.50 per MWli that Big Rivers incurs to procure replacement 

energy required to be delivered by WKEC liereunder aiid that WKEC fails to deliver, 

(.3) During aiiy portion of an outage required solely for tlie purpose of 

repairing any material deterioration contemplated in Subsection 16(c)(3) above, WKEC shall sell 

aiid deliver to Big Rivers (at any point of iiiterconiiectioii to the Big Rivers’ transmission system, 

where available to deliver energy to Big Rivers‘ member load, satisfactory to WKEC) an amount 

of replacemeiit energy equal to 41 8 MW per hour for tlie iiuinber of hours during which Plait 

Wilsoii is not capable of any generating operations by reason oftliat required outage. Subject to 

Subsection 16(d)(4) below; Big Rivers shall pay a purchase price equal to the lower of (y) 

WKEC‘s actual cost for such replacement energy or (2)  tlie product ofs18.50 per MWh 

iiiultiplied by tlie volume (in MWli) of such replacement eiiergy, wliicli shall be iiiiniediately due 
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and payable within 30 days after the invoice is delivered to Big Rivers following tlie delivery of 

such energy. Notwithstanding tlie foregoing, WKEC shall have no obligation to, nor any 

obligation to cause its Affiliate to, deliver replacement energy to Big Rivers pursuant to this 

Subsection 16(d)(3) for any periods during which WKEC‘s efforts to repair any material 

deterioration of tlie Interior Lining as contemplated in Subsection 16(c)(3) above shall be 

prevented or delayed as a result o fa  breach by Big Rivers of Section 16(b) above or of the gross 

negligence or willful misconduct of Big Rivers or its employees, agents or contractors. 

any reason replacement energy schcduled by WI<EC to a particular interconnection point is cut, 

WKEC shall reschedule tlie cut energy at an alternative iiitercoiuiection point. WKEC may iiot 

declare a Force Majeure for failure to deliver replacement energy. WKE,C shall reimburse Big 

Rivers for any costs above $18.50 per MWh (01, for replacement energy to be delivered during 

the “Cumulative Interruption Period” (as defined in Subsection 16(d)(4) below) under tlie 

circumstances described in the first sentence of Subsection 16(d)(4), above an average cost of 

$58.50 per MWh) that Big Rivers incurs to procure replacement energy required to be delivered 

by W I G C  hereunder and that WKEC fails to deliver. 

Iffor 

(4) Notwitlistanding anything contained in Subsection 16(d)(l) or 16(d)(.3) to 

the contr iy ,  in the event, during tlie Minimum Outage or any Outage Extension requested by 

WICEC, WKEC is rendered incapable for one or more periods oftime, each of at least four 

consecutive hours in duration (each an “Interruption Period“), of perfoiiiiing the removal, 

cleaning or, as applicable, repair work contemplated in Subsection l6(c)( 1) or 16(c)(3) above by 

reason of the actions or omissions of Big Rivers or its eniployee(s), agent(s) or contractor(s) 

which constitute negligence, but such actions or omissioiis did not constitute gross negligence or 

willful misconduct 011 the part of Big Rivers or such eniployee(s), agent(s) or contractor(s), and 

in the event as a result of the cumulative total of such Interruption Period(s), W I E C  is iiot able 

to complete all such removal, cleaning and, as applicable, repair work during the Minimum 

Outage or that Outage Extension, then Big Rivers’ cost for replacement energy delivered by 

W I E C ,  or its Affiliate, to Big Rivers during the first 168 hours of that Outage Extension 

necessary to nialte up tlie cumulative total of such Interruption Periods (such cumulative periods, 

up to a maximum of 168 hours, being referred to herein as the “Cttinrtfafive Iirferrttptioir 

Period”) shall be the lower of (y) WKEC‘s actual cost for such replacement energy or (2) tlie 



product of $58.50 per MWh multiplied by the volume (in MWli) of  such replacement energy. 

WKEC agrees to consult with Big Rivers with a view toward locating least cost sources for 

replacement energy to be delivered under tlie circu~nstances contemplated in this Subsection 

16(d)(4) Big Rivers agrees to use its reasonable best efforts to return Plant Wilson to generating 

operation promptly following the request of WICEC made at the end of tlie Minimum Outage or 

at any time during tlie Outage E.xteiisioii contemplated above; provided, that in  the event, as of 

such request by WKEC, all removal, cleaning and/or repair work required to be undertaken and 

completed by WKEC has not been so completed by WI<E,C in accordance with Subsection 

16(c)(l) or 16(c)(3) above, then WKEC agrees to complete tlie removal, cleaning and, as 

applicable, repair work of areas of tlie Interior Lining not cleaned or repair'ed by it during tlie 

Miniinurn Outage or that Outage Extension at a subsequent outage of Plant Wilson of sufficient 

duration to permit WKEC to coiiiplete tlie remaining removal, cleaning and, as applicable, repair 

work, but with no obligation on the part of WICEC to provide Big Rivers any replacement energy 

during that subsequent outage absent tlie agreement of WKEC to the contrary; and provided 

fui-tlier, that such removal, cleaning and, as applicable, repair work during that subsequent outage 

shall be conditioned (i) on tlie fulfillment by Big Rivers of its covenants and agreements in 

Subsection 16(b) (exclusive of tlie first sentence of that Subsection) during tlie period following 

tlie Minimuin Outage or tlie Outage Extension described above through that subsequent outage 

as thotigli tlie provisions of Subsection 16(b) were originally applicable to that period and to that 

subsequent outage, and (ii) on that subsequent outage being of a duration reasonably sufficient 

for WICEC to complete that removal and cleaning woik. In tlie event W I E C  shall believe that 

an action or omission on tlie part of Big Rivers or its employee, agent or contractor constituting 

negligence shall have caused a failure of WKEC to complete tlie removal, cleaning or, as 

applicable, repair work conteniplated in Subsection 16(c)( I ) or 16(c)(3) during the Minimum 

Outage or the Outage Extension contemplated above, WKEC sliall promptly notify Big Rivers of 

tlie circumstances leading to that belief, and tlie Parties shall immediately thereafter consult and 

attempt to mutually agree 011 the best course of action for promptly eliminating tlie impediment 

such that WKEC's work can be completed during tlie remainder of tlie Miiiiiiiuni Outage or tlie 

Outage Extension contemplated above. 



(e) (1) In tlie absence of a breach by WKEC of its removal a id  cleaning 

commitment set forth in Subsection 16(c)(l), Big Rivers shall iiot attempt to remove or clean any 
Build-Up Materials from the Interior Lining of tlie Wilsoii Staclc at any time followiiig the 

Closing tlrougli tlie completion of tlie Miniiiium Outage or any Outage Extensioii requested by 

WKEC, witliout the prior written consent of WIGC;  provided, that tlie foregoing shall not 

prevent Big Riveis from removing any Build-Up Materials that may completely “Separate” from 

the Interior Lining of the Wilsoii Stack. 

(2) Notwithstanding aiiytliiiig to the contrary set forth in Section 16.4(b) of 

tlie Termination Agreement, tlie repair obligations, removal and cleaiiiiig obligations and energy 

sales obligations of WKEC provided for in this Section 16, and any costs and expenses 

associated with tlie same, shall be excluded for all purposes from (and from any limitation or 

calculation contemplated in) tlie first sentence of Sectioii 16.4(b) of tlie Teriniiiation Agreement. 

The covenants and agreements of WKEC set forth iii this Sectioii 16 are in lieu of any other 

indemnification, defense, hold harmless, assumption, payment or reimbursement commitments 

or undeitalciiigs on the par1 of W I E C  or LEM set foitli elsewhere in the Termination Agreement 

or iii any other Definitive Document with respect to Damage Events contemplated in this Section 

16. 

(f) W I E C  shall indemnify and hold Big Rivers liarinless from any loss, damage, 

cost, expense, claim and liability suffered or iiicurred in coiiiiectioii with the physical injury to 

any person due to a Damage Event, or resulting from or occurring in connection with the 

cleaning and removal work conducted by WKEC, its employees, agents and contractors pursuant 

to Section 16(c)( 1) hereof, in each case occur-Iiiig prior to ai1 early terniiiiation of the Minimum 

Outage or the Outage Extensioii (as applicable) by Big Rivers as contemplated in Subsection 

16(c)( 1) above and iiot caused by tlie iiegligeiice 01 willful misconduct of Big Rivers or its 

employees, agents or contractors. 

17. PAYMENT FOR CERTAIN COSTS. upoli the terniiiiation of the Tennination 

Agieemeiit in accordance with its teinis at m y  tiine prior to a Closing (but not in the event a 

Closing occurs), WKEC shall remit and pay to Big Rivers in immediately available funds tlie 
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amount of One Hundred Thousaiid Dollas ($lOO,OOO.OO), in consideration of certain 

administrative and personnel costs theretofore or thereafter to be undertalten or incurred by Big 

Rivers. The provisions of this Section 17 shall survive the termination of the Termination 

Agreement for any reasoli and shall continue to be binding upon WKEC and to iiiure to tlie 

benefit of Big Rivers. 

18. AMENDMENT TO SECTION 8.2. Consistent with the second sentence of 

Subsection 8.2(a)(ii) of the Termination Agreement, Section 8.2 of tlie Termination Agreement 

is liereby further amended to substitute Schedule 8.2 attached to tliis Third Amendment for and 

in place of tlie Schedule 8.2 referred to in Section 8.2 of the Termination Agreement and 

established pursuant to tlie First Amendment to Transaction Teriiiinatioii Agreement dated as of 

November I ~ 2007> among the Parties (the “Ffrst A1izer7drnen/”). 

19. AMENDMENTS TO SECTION 12.2. The first sentence of Subsection 12.2(a)(vi) of 

tlie Termination Agreement is hereby further amended to be and read in its entirety as follows: 

“During 2007, 2008 and 2009, and provided Big Rivers funds the Big Rivers 

Contributioiis for 2007, 2008 and 2009 in accordance with tlie relevant Operative 

Document(s), WICEC shall spend not less than ninety percent (90%) of the 

cumulative total of the amounts (collectively, the “Scltedrrlerl Amoiuztr”) set forth 

011 Schedule 1 2 . 2 ( a m  tliiougli and iiicludiiig the Closing Month (pro-rated as 

contemplated below) for Non-Incremental Capital Costs and I-Ienderson Non- 

Iiicremeiital Capital Costs.” 

In addition, Schedule 12.2(a)lvi) attached to this Third Amendment is hereby substituted for and 

in place of Schedule 12.2(aI& ieferred to in Subsection 12.2(a)(vi) of tlie Termination 

Agieement and established pursuant to tlie First Amendment 

20. CERTAIN POTENTIAL RECEIPTS BY BIG RIVERS. In recognition that tlie 

Termination Payment to be made by WICK to Big Rivers at the Closing will include an amount 

the purpose of which is to reimburse Big Rivers for certain costs incuned by it in connection 

with the September 30, 2008. termination of each of the three leveraged lease transactions 



between Big Rivers and Bluegrass Leasing, among other parties (the “PMCC Terririitntiorr 

Trnrrsnctiorr”), Big Rivers hereby represents and warrants to LON, W I e C  and LEM that no 

agreements, documents, instruments or other arrangements exist with any Person for the 

reimbursement of or contribution to Big Rivers with respect to the amounts paid or payable by 

Big Rivers or on its behalf in coimection with the PMCC Termination Transaction (including, 

without limitation, amounts paid by Big Rive~s or on its behalf in respect of “Lmsor 

Consideration”, as defined in tlie Omnibus Termination Agreement dated September 30, 2008, 

among Big Rivers, Bluegrass Lmsing and other parties). In tlie event Big Rivers or any of its 

affiliates receives any reimbursement or other payment in  coimction with the PMCC 

Termination Transaction (including, without limitation, any contribution to tlie Lessor 

Consideration (other than tlie conti’ibution by WIGC described above and other than proceeds 

received by Big Rivers from its t h e e  inember distribution cooperatives, including in coiinection 

with the rates to be charged by Big Rivers to its three member distribution cooperatives, 

including the rates chargeable by Big Rivers to Kenergy Corp. for resale to the Smelters), and in 

the event such amounts received by Big Rivers or its affiliate(s) have not been contributed 

toward the Lessor Consideration, then Big Rivers hereby agrees to promptly pay fifty percent 

(50%) of such amount to WKEC. 

21. SOLID FUEL STOCK INVENTORY LEVELS. (a) Section 10.3 of tlie 

Terniination Agreement is lieieby anended by adding tlie following condition piecedent as a 

new Subsection 10 3(rr) thereto: 

(rr) Solid Fuel Stock Inventory Levels. The quantities of Solid Fuel Stock 

constituting Inventory (as determined in accordance with Section 4 1) f o ~  each Generating Plant 

as of the date 05 Closing shall be at least an amount (on a Btu basis) equal to the following: 

Generating Plant Solid Fuel Stock Inventory Amount as of Closing (in GBtus) 

Plant Wilson .-7 7 791:‘: 

Plant Green 3,,389+4: 

Station Two/Plant Reid 2,142 



Plant Coleman .3,156 

"The aniouiit of Petcoke iiicluded for purposes of determining the Solid Fuel Stock 

Invcntoiy Amount above foi Plant Wilsoii pursuant to this subsection 10 3(11) will not exceed 

50% on a Btu basis. 

'iz*The amouiit of Petcoke included for the pui-poses of deteriniiiiiig the Solid Fuel Stock 

Inventory Amount above for Plant Greeii pursuant to this Subsection 10.3(tr) will not exceed 

40% 011 a Btu basis. 

For purposes of deteniiiiiing the Solid Fuel Stock Inventory Amount as of tlie date of  

Closing for each Generating Plant uiider this Subsection 10".3(rr), tlie following categories of 

Solid Fuel Stock shall be included: 

1 all Solid Fuel Stock constituting Iiiveiitory located at such Generating Plaiit on 

September 30, 2008 which is still located at such Generating Plant 011 the date of Closing (the 

quantities of which shall be deteiinined in accordance with Subsection 4"1(a)); 

.I, 7 all Solid Fuel Stock constituting Inventory at such Geiieratiiig Plant which is 

delivered to such Geiieratiiig Plant between September 30, 2008 a id  the date of Closing, and is 

still located at such Generating Plait (or is inventory in transit pursuant to Section 4.1 (a)) on tlie 

date of Closing (tlie quantities of which shall be determined in accordance with Section 4.1 (a)), 

hut only to tlie extent such deliveries (or inventory iii transit) are attributable to a written contract 

to which WKEC is a pai?y and either (i) was in existence as of September 30, 2008, or (ii) that is 
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related to 01 iesults from WIEC’s solicitation foi bids which weie ieceived by WKEC in 

September 2008 (a copy of which having been provided to Big Rivers); 

3. all Solid Fuel Stock constituting Inventory at such Generating Plant which is 

delivered to such Generating Plant between September 30, 2008 and the date of Closing, and is 

still located at such Generating Plant (or is inventory in transit pursuant to Section 4.1 (a)) on the 

date of Closing (the quantities of which shall be determined in accordance with Section 4,.1 (a)), 

but oiily to the extent such Solid Fuel Stock (i) is attributable to a written contract (other than a 

contract described in clause 2) above), and (ii) such Solid Fuel Stock delivered in connection 

with the contract meets or exceeds the following specifications for the relevant Generating Plant: 

Coleman Wilson Green Station Two/Reid 

Moisture (max.) (IbdMMBtu) 14.50 14.50 14.50 14.00 

Ash (max.) (IhsJMMBtu) 12.00 15.00 17.00 I 1.00 

Sulfiir (max.) (Ibs./MMBtu) .3.25 3.75 4.00 2.60 

BTU/lb. (min.) 1 1,000 10,200 10,200 1 1,200 

(b) Section 4 2 of the Termination Agrecment is hereby amended by adding the 

€ollowiiig paragraph as a new paiagraph: 

Notwithstanding anything in this Section 4.2 to the contrary, if WJSEC enters into 

a New Non-Solicitation Fuel Contract (as such term is defined below), and the delivered cost of 

Solid Fuel Stock under such New Non-Solicitation Fuel Contract is in excess of $3.44 per 

MMBtu, then WKEC shall male an adjustment at Closing with respect to the value of the Solid 

Fuel Stock to be included in the Inventory Value (as contemplated in the first sentence of this 

Section 4.2) to reflect that the delivered cost of Solid Fuel Stock delivered pursuant to such New 

Non-Solicitation Fuel Contract (and included in such value) is deemed to be $3.44 per MMBtu. 

For purposes of this paragraph, the term “New Non-Solicitation Fuel Contract” shall mean a 

written contract for the procurement of Solid Fuel Stock, entered into by WKEC between 
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September 30, 2008 and tlie date of the Closing, that is not related to nor resulting fioni WICEC's 

solicitation foi bids which were received by WKEC in Septenibei 2008 (a copy of which having 

been piovided to Big Rivers). 

22. REAFFIRMATION Except as amended 01 modified by this Third Amendment. the 

Termination Agreement shall continue in full foice and effect from and aftei the date hereof in  

accordance with its terms 

[Signatures appear on tlie following page] 



WITNESS the sigiiatuies of the undersigned as of the date first written above. 

BIG RIVERS ELECTRIC CORPORATION 

By: 
Naiiie: 
Title: 

LG&E ENERGY MARKETING INC. 

Naiiie: 
Title: 

WESTERN l<ENTUCI<Y ENERGY CORP. 

By: 
Name: 

GUARANTOR’S CONSENT 

FOR VALUE RECEIVED, the undersigned, E O N  U.S. LLC, a Kentucky liiiiited 
liability company (“E. ON”), hereby coiiseiits to the Third Amendment to Transaction 
Termination Agreement to which this coiiseiit is appended (the “Third Aiizerzdfiient”), which 
Third Amendment aiiiends the Transactioii Termination Agreement dated as of March 26, 2007, 
as amended (the “Termination Agrceirzerzf ’7, among Western IGxtucky Energy Corp. 
(“WKEC”), LG&E Eiiergy Marketing Inc. (“2.EM”) aiid Big Rivers Electric Corporation (“Big 
Rivets")). The undersigned further agrees that the Teriiiiiiatioii Agreemelit as so amended (and 
the obligatioiis of WKEC aiid LEM thereunder) shall coiitiiiue to be the subject of that certain 
Guaraitee dated as of March 26, 2007, froiii E O N  in favor of Big Rivers in accordance with its 
terms. 

WITNESS the signature of the undersigned as of this -day of ,2008 

E.ON U.S. LLC 

LOU:30360124 
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By: 
Nanie: 
Title: 



APPENDIX A 

SCHEDULE 15.3(d) TO THE TERMINATION AGREEMENT 

Schedule 15.3(d) 

1, May 3 1, 2007 spill of Turbine Lube Oil in the area by the auxiliary boiler 
feed pumps at Wilson Plant to the extent not remediated prior to the Closing. 

-.  7 June 16, 2007 spill of diesel fuel oil from underground piping into the 
sewage piping system at Wilson Plant to the extent not remediated prior to the Closing. 

3 .  March 12, 2008 spill of power line chemical biocide materials at the 
cooling towers at Wilson Plant to the extent not remediated prior to the Closing 

4. May 19, 2008 spill of lube oil from #I  ID fan at Wilson Plant to the extent 
not remediated prior to the Closing. 

5. April 21, 2007 spill of EHC fluid at the Green 1 El-IC Unit at the Sebree 
Complex to the extent not remediated prior to the Closing. 

6. September 22, 2007 spill of oil from the Green 2 step-up transformer at 
the Sebree Complex to the extent not remediated prior to the Closing. 

7.  September 30, 2007 spill of FGD thickener material from the Green 2 
scrubber system at the Sebree Complex to the extent not remediated prior to the Closing. 

8. October 2.3, 2007 spill of turbine lube oil from the Menderson 2 lube oil 
coolers at the Sebree Complex to the extent not remediated prior to the Closing. 

9. April 14, 2008 spill of turbine lube oil from the Green 2 turbine lube oil 
reservoir at the Sebree Complex to tlie extent not remediated prior to the Closing. 

10. August 15, 2007 spill of oil from the Coleman 2 main step-up transformer 
at the Coleman Plant to the extent not remediated prior to the Closing, 

11” May 12, 2008 spill of turbine lube oil from the Coleman 1 turbine at tlie 
Coleman Plant to the extent not remediated prior to the Closing. 

12. Notice of Violation received froin the Division of Water on May 3 1, 2007, 
for excursions of TSS at the Sebree Complex; 

13. Notice of Violation received from the Division for Air Quality on August 
2,2007, for exceedance of the Opacity Standard at the Reid 1 facility; 

14,, Notice of Violation received from the Division for Air Quality on August 
3, 2007, for exceedances of the Opacity Standard at each unit at the Coleman facility; 

01-IS Eorl:160487495 127 



15. Notice of Violation received froiii tlie Division of Water 011 March 4, 
2008, for excursions of TSS at tlie Sebree Complex; 

16. Notice of Deficiency received froin the Division of Water on April 16, 
2008, for errors in  the Monthly Operating Report of the public water system at Wilsoii 
Plant; 

17, Radiatioii exposure of persoimel entering precipitator hoppers at tlie 
Wilson Station due to the failure of protective shutters 011 iiucleai gauges to close 
(including five coiitractor per soiinel wlio inay have experienced radiation exposure 
during the March 12, 2008 through March 13, 2008 period), and the related Notice of 
Violatioii received from tlie Radiation I-Iealtli Branch on July 10, 2008; 

18. Releases of petroleum or hazardous iiiaterials resulting from tlie silllting of 
the motor vessel Miss Debbie (Official Number 569023) on December .30, 2007, to the 
extent not remediated prior to the Closing; 

19. Any complaints received during tlie period from tlie Execution Date 
tlvougli tlie C,losing from any persons or entities (other tliaii Big Rivers or any Member 
Cooperative) regarding particulate matter and plume impacts froin tlie Wilson Plant that 
occurred at any tiiiie from tlie Execution Date tIiIoug11 the Closing; 

20. Any Notices of Violatioii received froin tlie Division of Water following 
, 2008 [the date of this Third Amendment] to the extent relating to October 

excursioiis of pH or TSS at Sebree Complex occurring prior to tlie Closing; 

21, Any iioiicoinpliaiices with existing reporting and recordkeeping protocols 
at the Sebree, Wilson, and Coleman Facilities under the Toxic Chemical Release 
Inventory (TRI) program from tlie Effective Date through tlie Closing relating to 
oinissioii of metal releases from use of steel balls in stolcer ball inills in the TRI repoi?s; 
potential lack of certaiii release reporting back-up documentation; and potential 
inaccurate descriptions of materials as being “otherwise used” on Form R Repoi-ts; and 

22. Any nonconipliaiices with existing reporting and recordkeeping protocols 
under tlie Risk Management Plaiming (RMP) prograiii at the Sebree and Wilson Facilities 
for ammonia and cliloriiie management from the EfFective Date through the Closing 
relating to missing annual certifications that operating procedures are current and 
accurate; potential lack of docunieiitation of niaiiagenieiit of change process iiiforniatioii 
and mecliaiiical integrity requirements; potential lack of triennial audit documentation; 
potential lack of coordination with local coinniuiiity eiiiergeiicy response plan; and 
potential deviations froin operating procedure letters. 
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APPENDIX B 

SCHEDULE 15.3(e) TO THE TERMINATION AGREEMENT 

Schedule 15.3(e) 

1. Wilson and Green Coal Coiivevor Dust Collection Svstems. Followiiig 

tlie Closing, but subject to tlie liiiiitatioiis provided for below, WICEC shall iiideinnify 

and hold harmless Big Rivers from and against any and all fines and/or civil or criminal 

peiialties that may be imposed or assessed against Big Rivers following the Closing under 

any applicable Environmental Law to tlie extent, but only to the extent, such fines and/or 

civil or criminal penalties resulted from or arose out of any failure of tlie coal conveyor 

dust collection system of Plant Green or Plant Wilson to coiiiply with any Title V Permit 

condition during tlie period from tlie E,ffective Date through and including tlie date which 

is two hundred seventy (270) days followiiig the [Jnwind Closing Date, solely by reason 

of tlie inoperability of any portion or coinponeiit of that coal coiiveyor dust collection 

system during that saiiie period, but then only to the extent Big Rivers has, throughout the 

270-day period described above, maintained that coal conveyor dust collection system in 

tlie same general condition and state or repair as existed on tlie Unwind Closing Date, 

other than for such modifications, repairs and/or replacemelits of that system (or any 

components thereof) during that period by Big Rivers as are intended or designed to 

improve tlie operability, reliability or functionality of that systeiii 

I 7 Indemiiities for Gioundwatei Assessment Requireiiients 

(a) Notwithstanding anything to the contrary set forth elsewliere in 

this Third Amendment, in the Termination Agreement or in any other Definitive 

Document, and in lieu of any other indemnification, hold harmless or cost sharing 

covenants or otlier relief therefor set forth or contemplated elsewhere in this Third 

Amendment, in tlie Termination Agreement or in any other Definitive Document 

(but subject to tlie liiiiitations coiiteinplated in  this Section 2), following tlie 

Closing WICEC and Big Rivers shall share responsibility (in tlie percentages set 

forth in Subsection (b) below) for any and all claims, demands, losses, daniages, 



liabilities. costs, expenses, obligations and deficiencies (including without 

limitation, costs of corrective or remedial actions, fines, civil or ciiiiiiiial 

penalties, settlements and attorneys fees) that may following the Closing be 

suffered or incurred by WKEC, Big Rivers and their respective Affiliates, and 

their respective directors, officers, employees, agents, iepresentatives, successors 

aiid assigns, or any of them (collectively, tlie “Applicable Costs”), resulting from 

or arising out of any written requirement under Enviroimieiital Law (other than 

tlie letter identified in Subsection 15,.3(d)(x) of the Termination Agreement) by 

tlie ICeiitucky Division of Waste Management (“KDWM”) for W1CE.C or Big 

Rivers to conduct a groundwater assessment of statistically sigiiificaiit increases 

in constituents in the groundwater adjacent to tlie special waste landfills at Plant 

Wilson or Plant Green, but only to the extent: 

(i) the constituent at issue was detected in tlie groundwater by the 

Emiioimental Consultant in tlie Supplemental L E A  Additional Groundwater 

Evaluation dated July 7, 2008 (being part of the Unwind Environmental Audit 

Report) for the Plant at issue, the concentration of that contaminant incieased 

significantly since the audit that iesulted in tlie Baseline Eiivironiiieiital Audit 

Repoil, and tlie colicelitration o i  that constituent was detected in tlie gi oundwater 

above Maximum Contaminant Levels or Region 9 Preliminary Reinediatioii 

Goals for industrial sites as those levels/goals existed at that time; 01 

(ii) tlie constituents at issue are sulfates or chlorides; a i d  

(iii) tlie coiistituent(s) so identified in subparagraph (i) or (ii) that is tlie 

sub,ject of tlie requirement has statistically increased further in the groundwater 

adjacent to the special waste landfills at Plant Wilson or Plant Green between the 

IJiiwind Closiiig Date and tlie fifth (5“’) anniversary of that date, to a level which 

eiflzer then violates one or more Eiivironnieiital L,aws as in force aid effect as of 

the Closing or is then required to be remedied or otherwise addressed by one or 

more Environmental Laws as in force aiid effect as of the Closing (but then only 
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to the extent the same are so requiied to be ieinedied or addiessed 

Eiiviioiuiieiital Laws as i n  foice and effect as of the Closing) 

undei 

(b) Following the Closing, WICEC shall be responsible under this 

Section 2 for funding twenty percent (20%) o€ all Applicable Costs, and Big 

Rivers shall be responsible under this Section 2 for funding eighty percent (80%) 

of all Applicable Costs. In the event a Governmental Entity or other Person 

provides notice to Big Rivers alleging a claim, demand, violatioii or other 

deficiency which could give rise to an Applicable Cost, Big Rivers shall provide 

written notice thereof (together with a copy of any related written correspondence 

received from that Governiiieiital Entity or Person) to WICEC within ten ( I O )  

business days thereafier in accordance with Section 18.4 of the Termination 

Agreeiiient. Within twenty (20) business days of receipt of such notice, WICEC 

may notif)) Big Rivers that WIGC will participate in the Defense of or 

concerning any such claim, demand, violation or other deficiency in the manner 

contemplated in Section 16.6. Regardless of whether WICEC exercises its right 

hereunder to participate in tlie Defense of or concerning any such claim, demand, 

violation or other deficiency, Big Rivers a id  WIGC shall reasonably cooperate in 

good faith in  opposing and defending against any such claim, demand, violation 

or other deficiency. Big Rivers and WICEC shall use their respective 

coinmercially reasonable efforts to iiiiiiiiiiize the Applicable Costs that are 

incurred 

(c) The provisions ofthis Section 2 shall be deemed for all purposes of 

tlie Termination Agreement to be included in and a part of Section 15..3 of the 

Termination Agreement, but shall not be subject to the last sentence of Section 

15,i(e) of the Termination Agreement. Notwithstanding the foregoing provisions 

of this Section 2, tlie obligation of a Party to pay or fiiiid its percentage share of 

Applicable Costs pursuant to this Sectioii 2 shall only apply to the extent the 

relevant writteii requirement by the I D W M  described above (or the statistically 

sigiiificaiit increase(s) in constituent(s) identified in that written requirement) is 

(or are) made the subject of a written claim for such payment or funding under 



this Section 2 fiom the other Party delivered prior to the sixtieth (60“’) day 

following the fifth (5 ’” )  anniversary of the Unwind Closing Date, but then only to 

the extent that claiming Party believes in good faith that the criteria for such 

payment or funding obligation set forth above have been satisfied (the “C/airn 

Dendim”). Notwithstanding aiiything contained in this Section 2 to the contrary, 

in  the event a Party (the “Firsr Parp”) shall assert a claiiii against the other Patty 

(the “Second Party”) for payment or funding under this Section 2 at any time 

w i t h  thiity (30) days of the Claim Deadline, the period of time contemplated in 

the preceding sentence by which the Second Party must assert a claim against the 

First Paity on the basis of any fact, event, circumstance which is the subject of 

that claim by the First Party shall be extended to the thii-tieth (,30‘”) day followiiig 

the Claim Deadline. The covenants coiitemplated or contained in this Section 2 

shall not apply to, and no Party shall be obligated hereunder for, any costs or 

expenses which constitute Iiicrenieiital Environmental O&M, I-Ieiiderson 

Increrneiital Enviroiinieiital O&M, or costs or expenses for Capital Assets or 

Station Two lniprovemeiits that were or are necessary to comply with any 

requirement of any Enviroiuiieiital Law or any elivirollniental regulatory 

authority. 

3 .  Indemnity Regardine SERC Audit. Following the Closing, W1CE.C shall 

indemnify and hold hariiiless Big Rivers from and against any and all fines and/or civil 

penalties that may be imposed or assessed against Big Rivers by the SERC Reliability 

Corporation (3ERC”) i i i  coiuiection with an audit by SERC of WKE.C (to be conducted 

on or about November 2008) to the extent, but only to the extent, such fines and/or civil 

peiialties resulted from or arose out of any failure of WKEC to comply with North 

American E,lectric Reliability Corporation (L‘NE.RC“) reliability standards applicable to 

the Leased Generators (but not Station Two) and required to be met by WIGC as a 

registered Generatioii Operator. In no event shall WKEC have any obligation to 

indemnify a id  hold harmless Big Rivers or have any other responsibility or liability 

whatsoever under or pursuant to this Section 3 in connection with or related to any NERC 

reliability staidards which are required to be met by a registered entity other than a 

registered Generatioil Operator, including without limitation, WKEC shall have no 
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obligation or 1-esponsibility for any NERC reliability standards which are required to be 

niet by a Balancing Authority. Load-Serving Entity, Planning Authority, Resource 

Planner, Transmission Owner, Transmission Operator, Interchange Authority, 

Transmission Planner or Transmission Service Provider. 
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Information Technology Support Services Agreement 

Assignment and Assumption of Peniiits 

Coiiveyaiice of Allowances 

Alcaii Termination and Release 

Century Teriiiinatioii and Release 

Creditor Termination and Release 

Station Two Termination and Release 

Texas Gas Termination and Release 

Transmission Agreement 
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2.3. 

24. 

25. 

26. 

27. 

28. 

29. 

.30. 

31. 

.32. 

33. 

34. 

i 5 .  

Generation Dispatch Suppoi-t Services Agreement 

Assigiiiiient of Unemployment Reserve 

Any Contract Counterparty Consents or other agreed forms of Assigned Contract 
Couiiterpai-ty acknowledgments, releases and discharges that may be entered into 
as contemplated in Section 5.2. 

The Assigned Contract Indemnity if any. 

Tlie letter agreement dated November 1, 2004, as amended, between Big Rivers 
and WICEC (as successor to WKE.), and tlie related guaranty of even date 
therewith, as amended, from E.ON to and in favor of Big Rivers. 

The letter agreement dated February 9, 2007, among Big Rivers, E.ON, Alcan 
Primary Products Corporation and Century Aluniinuni of Kentucky General 
Partnership, regarding tlie funding of certain consent fees. 

The letter agreement dated February 9, 2007, among Big Rivers, E.ON, Alcaii 
Priiiiaiy Products Corporation and Century Aluminum of Kentucky General 
Partnership, regarding the funding of certain traiisactioii costs. 

Tlie certificate of the Responsible Officer of Big Rivers contemplated in Section 
10.2(a), a id  tlie certificate of tlie Respoiisible Officer of Big Rivers contemplated 
in Section 10.2(c), 

The written acluiowledgmeiit regarding the Termination Payment conteiiiplated in 
Section 1 0.2(z), and tlie written acluiowledgment regarding the True-Up 
Payments contemplated in Section 1 0.2(aa). 

The acluiowledgmeiit of Big Rivers contemplated in Section 10.,2(1di). 

The release and discharge contemplated in Section 10.2(ii) unless such release 
and discharge is accomplished pursuant to tlie agreements referred to in items 17 
and I8 above. 

Tlie certificate of the Responsible Officer of each of tlie W I E  Parties 
contemplated in Section 10.3(a), and tlie certificate of the Responsible Officer of 
tlie WICE. Parties and E.ON contemplated in Section l0..3(c). 

The Confidentiality Agreement dated April 26, 2004, as amended, between or 
among certain of the Parties and/or E.ON. 

The written waiver of certain Member Cooperatives coiiteiiiplated in Section 
3.2(0). 

All documents of conveyance, assignment and transfer as shall be required to 
transfer to Big Rivers at tlie Closing all of WKEC's rights, title and interests iii 
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40. 

41. 

42. 

43 

44. 

45. 

46. 

and to all tow boats and other motorized vessels owned by WKEC (but excluding 
the “Barges” (as defined in Section 15 of the Third Aiiieiidment to Transaction 
Terniinatioii Agreement)), including without limitation, any such documents as 
are requiied to be filed with the United States Coast Guard to effect that 
conveyance, assigiunent and transfer; 

The Closing Memorandum among Big Rivers, WICEC, LEM and E.ON to be 
entered into as of the Closing and to be dated as of the Unwind Closing Date, 
evidencing ceitaiii agreements of the Parties witli respect to the Closing or certain 
tiansactions relating to the Closing; 

The letter agreement dated April 14, 2008, among the Parties, aiid relating to tlie 
capacity testing of the Generating Plants contemplated in  Subsection 10.2(ee) of 
tlie Termination Agreement; 

The First Aiiieiidment to Traiisactioii Termination Agreeiiient dated Noveiiiber 1, 
2007, among the Parties, together witli the related letter agreement among the 
Parties dated December 4,2008; 

The Second Amendment to Transaction Termination Agreeiiieiit among the 
Parties dated June 19, 2008; 

Tlie Third Amendment to Transaction Termination Agreement among tlie Parties 
dated October ,2008; 

The letter agreement dated April 17, 2008, among tlie Parties, setting the 
Scheduled Uiiwiiid Closing Date; 

The letter agreement among Big Rivers, Alcan Primary Products Corporation, 
Century Aluminum of Kentucky General Partnership aiid E.ON, dated June 24, 
2008, relating to tlie buy-out of Bank of America‘s defeased lease position by Big 
Rivers; 

The letter agreement between Big Rivers and EON, dated June 24, 2008, relating 
to the buy-out of Bank of America’s defeased lease position by Big Rivers; 

Tlie sublease to Big Rivers of tlie space leased by WKEC iii the Soaper Building 
located in downtown Henderson, ICentucky; 

The letter agreement between Big Rivers and E.ON, dated September 26, 2008, 
relating to the treatment of certain costs associated witli the buy-out of Philip 
Morris Capital Corporation‘s defeased lease posilioii by Big Rivers; and 

Any and all anieiidinents to any of the other agreements or instruments identified 
in this Exhibit S that have been or may hereafter be implemented by the written 
agreement of the parties to such agreements or instruments. 
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APPENDIX D 

FORM OF AGREED ORDER 

COMMONWEALTH OF KENTUCKY 
ENERGY AND ENVIRONMENT CABINET 

DIVISION FOR AIR QUALITY 
DIVISION OF WATER 
FILE NO. DOW-33299 

IN RE: Western Kentucky Energy Corp. 
P.O. Box 1518 
Neiiderson, KY 424 19 
ICYEIS 1.D. #: 2109100003; AI #: 1640 
Activity #: APE 20080001; a id  
U D E S  No.: KY0054836; AI #: 3319 
Activity #: 20040004 

AGREED ORDER 

WHEREAS, the parties to this Agreed Order, tlie Emrgy and Envir,onineiit Cabinet 

(hereinafter “Cabinet”) and Western Kentucky Energy Corp. (hereinafter “WKEC”), state: 

STATEMENTS OF FACT 

1 I The Cabinet is charged with the statutory duty of enforcing KRS Chapter 224 and 

the regulations promulgated pursuant thereto 

-. 7 WICEC is a Kentucky corporation with a principal office located in Henderson, 

Kentucky. WKEC leases and operates tlie following facilities that are the subject of this Agreed 

Order: (a) the Kenneth C. Coleman Station, which is an electric power plant located in 

Hawesville, Kentucky (liereinafter “Coleman Station”); and (b) the D.B. Wilson Station, which 

is an electric power plant located in Island, Kentucky (hereinafter “Wilson Station”). 
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Coleman Station 

3 
, WKEC. is the lioldei of Division for Air Quality Title V peimit iiuniber V-02-003 

issued on October 24. 2003, Souice ID# 21-091-00003, foi Coleinan Station. 

4, The Title V Permit for Coleniaii Station is set to expire on October 24, 2008. 

I<entucky regulations, specifically 401 KAR 52:020 Sectioii 12(4), required WKEC to submit an 

application to tlie Kentucky Division for Air Quality (hereinafter “KDAQ’) for renewal of this 

permit within six iiioiiths of its expiration date. The KDAQ received WIGC’s application to 

renew the Coleiiiaii Station permit on May 14, 2008, and it is presently undei-talting a review of 

WKEC’s permit reiiewal application. It is possible that a renewed Title V permit will not be 

issued before the current permit expires. 

5. Puisuant to 401 KAR 52:020 Sectioii 12, tlie expiration of a source’s Title V 

peniiit will terminate its authority to operate unless the source submits a “timely and complete 

renewal application.” 

Wilson Station 

6. W1E.C is tlie holder of Kentucky Pollutant Discharge Eliniinatioii Systeiii 

(“KPDES”) permit iiuniber KY00548.36 for Wilson Station, which the Kentucky Division of 

Water (“KDOW’) originally issued on February 26, 2001 with an effective date of April 1,2001. 

This perinit was set to expire on October 31, 2004., The KDOW notified WKEC of this fact in a 

letter dated Julie 23, 2004 and explained that WKEC was to complete and return a renewal 

application to tlie KDOW‘s WDES permit branch by July 15% 2004. 

7 Puisuant to tlie KDOW‘s June 23, 2004, letter, WICEC submitted a new KPDES 

perniit application on July 14. 2004. although tlie KDOW did not receive WIGC‘s application 
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until July 16, 2004 The 1CDOW notified WlCEC that its KPDES application was complete in  a 

letter dated Septenibei 14, 2004. As of the date of this Agreed Older, the 1CDOW has not issued 

a renewed ICPDES peimit for Wilson Station. 

8. If a permittee submits a timely application for a renewed 1CPDES permit, it may 

discharge pursuant to the t e r m  of the expired permit until the effective date of the renewed 

perillit issued by the ICDOW. 401 ICAR 5:060 Section l(j)(c). 

Modification of the Wilson Station KI’DES Permit 

9, I n  a duly 8, 2003 letter to the ICDOW, WICEC requested a modification of its 

ICPDES perinit for the Wilson Statim to allow for the addition of four process water treatment 

basins to run along a he1 conveyor, which extends fioni the Green River to a fuel pile at the 

facility, Tliese basins collect storm water from the base of the conveyor and treat it by primary 

settling. 

10 The 1CDOW advised WlCEC that it could operate the above-refeienced water 

treatment basins provided that WICEC monitor the discharge for Total Suspended Solids 

(“TSS”), plH, oil and grease Based on this representation, WKEC has opeiated the 

afoiementioned storm water basins accoiding to the limitations imposed by the KDOW 

Onerating Status and Permit Transfer 

11. The Coleman Station and Wilson Station facilities discussed herein are of vital 

importance to serving the electiical power needs of residents and industry in Westein Kentucky. 

12 A tiansfer of the vaiious operating peimits issued by the Cabinet for Coleman 

It is Station and Wilson Station to a new operator is currently under consideration by WKEC 
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impoflalit to provide for certainty with respect to permit and regulatory operating authorizations 

for tlie Coleman Station and the Wilson Station to support the potential transfer of the above- 

referenced permits to new operators, 

13. This Agreed Order is intended to provide authorization for continued operation of 

the aforementioned facilities consistent with existing permit authorizations pending issuance of 

renewed permits based upoil pending permit applications, and to resolve any potential claims that 

such operating authorizations would not exist without renewed or reissued permits. 

NOW THEREFORE, in tlie interest of settling all claims aiid controversies iiivolviiig 

the iiiatters described above, the parties hereby coiiseiit to tlie entry of this Agreed Order aiid 

agree as follows: 

14. In tlie event that the Title V permit for Colemm Station is not renewed in final 

forni before the expiration of tlie facility’s current permit on October 24, 2008, WKEC, or any 

successoi operator of Coleman Station, is authorized to operate in accordance with its present 

Title V pemmit for Coleman Station, KRS Chapter 224 and the regulations promulgated thereto, 

including, but not limited to 401 KAR 52:020, “Title V permits,” pending final action on the 

pending Title V permit application. The Cabinet agrees that for purposes of this matter, the Title 

V renewal applicatioii was complete and timely submitted. 

15. With respect to the Wilson Station KPDES peimit, as indicated in the KDOW’s 

September 14, 2004 letter, the KDOW considers WKEC’s application for a renewal of the 

KPDES permit for Wilson Station to be complete In addition, the KDOW considers WICEC’s 

ienewal application to be timely made pursuant to 401 ICAR 5:060, which allows the KDOW 

discretion to accept KPDES permit ieiiewal applications within 180 days of the permit’s 
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expiration date. Thus, WKEC, or any successor operator of Wilson Station, may continue to 

opeiate Wilson Station according to its present ICPDES perinit pursuant to 401 ICAR 5:060 

Section 1(5)(c) until a renewed KPDES perinit is issued and becomes effective. 

16. With respect to the conveyor belt storin water basins at Wilson Station, WIGC, 

or any successor operator at Wilson Station, may continue to operate these basins pending the 

issuance of a modified KPDES permit for the facility, as requested in WKEC’s July 8, 200.3 

letter to the KDOW, provided that it continues to monitor the discharge from the ponds for TSS, 

pH1 oil and grease, and otherwise employs best management practices to reduce pollutaiits in the 

storni water discharge from said facilities. 

MISCELLANEOUS PROVISIONS 

17. This Agreed Order addresses only the matters specifically described above. Other 

than those matters resolved by entry of this Agreed Order, nothing contained herein shall be 

construed to waive or to limit any remedy or cause of action by the Cabinet based on statutes or 

regulations under its,jurisdiction and WKEC reserves its defenses thereto. The Cabinet expressly 

reserves its right at any time to issue administrative orders and to take any other action it d e e m  

necessary that is not inconsistent with this Agreed Order, including the right to order all 

necessary remedial measures, assess penalties for violatioiis, or recover all response costs 

incurred, and WICEC reserves its defenses thereto. 

18 This Agreed Oidei shall not prevent the Cabinet from issuing, reissuing, 

ienewing, modifying, revolting, suspending, denying, terminating, or reopening any pennit to 

W I E C  or its successor WICEC reserves his/its defenses thereto, except that WKEC shall not 

use this Agieed Order as a defense 
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19. WICEC waives its right to any hearing on the matters described herein. However, 

failure by W I E C  to comply strictly with any or all of the teriiis of this Agreed Order sliall be 

grounds for the Cabinet to seek enforcement of this Agreed Order in Franklin Circuit Court and 

to pursue any other appropriate administrative or judicial action under KRS Chapters 224 and tlie 

regulatioiis promulgated pursuant thereto. 

20. The Agreed Order may not be aniended except by a witten order of the Cabinet's 

Secretary or his designee. WKEC may request an aniendment by writing the Director of 

Division of Water or the Director of the Division for Air Quality at 200 Fair Oalts Lane, 

Frankfort, Kentucky 40601 and stating tlie reasons for tlie request. If granted, tlie amended 

Agreed Order shall not affect any provision of this Agreed Order unless expressly provided in 

the amended Agreed Order. 

21. The Cabinet does not, by its consent to the entry of this Agreed Order, warrant or 

aver in any manner that WKEC's complete compliance with this Agreed Order will result in 

compliance with the provisions of KRS Chapter 224 and tlie regulations promulgated pursuant 

thereto. Notwithstanding the Cabinet's review and approval of m y  plans formulated pursuant to 

this Agreed Order, WIGC shall remain solely responsible for compliance with tlie terms of KRS 

Chapter 224 and tlie regulations promulgated pursuant thereto, this Agreed Order and any pelinit 

and compliance schedule requirements. 

22,. WKEC shall give notice of this Agreed Order to any purchaser, lessee or 

successor in interest prior to the transfer of operation of any part of the subject facilities 

occurring prior to temiination of this Agreed Order, shall notify the Cabinet that such notice has 

been given, and shall follow all statutory aid regulatory requirements for a transfer. 



23. This Agreed Order applies specifically a id  exclusively to the unique facilities 

referenced herein and is inapplicable to any other site or facility. 

24. This Agreed Order shall be of no force and effect unless and until it is entered by 

the Secretary or his designee as evidenced by his signature thereon. 

25. This Agreed Order shall terminate upon the issuance of the final renewed Title V 

permit for Coleman Station and the issuance of a renewed ICPDES permit for Wilson Station, 

except that the claims and controversies related to the matters described above shall remain 

resolved for enforcement purposes. 

AGREED TO BY: 

~ 

President 
Western ICentucky Energy Corp 

Date 
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APPROVAL RECOMMENDED BY: 

.John S. Lyons, Director 
Division for Air Quality 

Sandy Gruzesky, Director 
Kentucky Division of Water 

John G. Horne. 11, Geiieial Counsel 
Enviioiiiiieiital Protection Legal Division 

C. Michael Haines, General Counsel 
Office of Geiieial Couiisel 

Date 

Date 

Date 

Date 



FILE NO. DOW-33299 

ORDER 
Wherefore, the foregoing Agreed Oidei is entered as the final Ordei of the E,iiergy aiid 

Emiroruiient Cabinet this the day of ,200- 

ENERGY AND 
ENVIRONMENT CABINET 

LEONARD K. PETERS, SECRETARY 



FILE NO. DOW-33299 

CERTIFICATE OF SERVICE 

I hereby cei~ify that a true and accurate copy of the 
foregoing AGREED ORDER was mailed, postage 
prepaid, to the following 
this the ~ day of , -' 

Jack Bender 
Greenebaum Doll & McDonald PLLC 
,300 West Vine Street, Suite 1100 
Lexington, Kentucky 40507 

And mailed via messenger mail to: 

John S. Lyons, Director 
Division for Air Quality 
80.3 Schenkel L,aiie 
Franlcfort, ICentucky 40601 

Sandy Gruzesky, Director 
ICeiitucky Division of Water 
14 Reilly Road 
Frankfort, ICY 40601 

John G. Horne, 11, General Counsel 
Enviroiimental Protection Legal Division 
300 Fair Oaks L,ane 
Fradcfort, ICentucky 4060 1 

DOCKET COORDfNATOR 
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APPENDIX F 

BARGES 

SEE ATTACHED 
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APPENDIX G 

Interior Stack Cleanup Specifications 

The interior wall ofthe brick liner shall be cleaned to expose the brick surface and niortar ,joints to 
allow visual inspection. 

The brick-work shall be cleaned adequately to allow for visual detection of mortar joint degradation, 
cracks or spalliiig 

The brick-work shall be cleaned adequately to allow for visual detection and continuation of tracking 
of cracks in brick to compare with previous baseline data attached to the MolteI Corporatioii report 
performed in  y e a  2000, as well as prior data collected. 

The area of the bieech duct penetration to the stack shall be cleaned to expose all brick, liaidwae and 
expansion joint fabiic to allow foi visual detection of defects such as missing hardware, cracks, or 
teals without destructive testing techniques 



Schedule 8.2 

LEASED GENERATOR SO? ALLOWANCES 

Closing Year 
Month 

.Tanuaiy, 2008 
February 
M a c h  
April 
May 
June 
Tuly 
August 
September 
October 
November 
December 
January, 2009 
February 
March 
April 

SO? Allowances 
5.069 
4.632 
1.349 
2,741 
2,747 
-, 7 811 
4,839 
4,940 
-, 7 594 
3,047 
2.957 
3,067 
4.198 
3,649 
2,658 
2,326 

The allowance amounts set forth above do not include SO? Allowances allotted to Station Two 
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Schedule 12.2(a)(vi) 

NON-INCREMENTAL CAPITAL E X P E N D I ~ - U R E ~  

Closing Year Month 

.January, 2007 
February 
March 
April 

.lune 

August 
September 
October 
November 
December 
January, 2008 
February 
March 
April 
May 
June 
.July 
August 
September 
October 
November 
December 
January, 2009 
Februaiy 
March 
April 

May 

July 

Non-Incremental 
Capital Expenditures (9;) 

49,000 
972,500 

4,015,100 
2,335,000 
6,038,000 
2,606,300 
1,560,300 
2,414,500 
1,047,500 
2,865,500 
1,152,500 

121,500 
156,000 
475,667 

6,334,500 
3,519,167 
5,240,500 
2,045,667 
3,593,000 
1,943,117 
1,942,300 
2>024,267 

281,500 
67,665 

92.3,500 
4,123,030 
5,411,435 
4,443,035 
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