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ATTORNEYS AT L A W  

June 11,2008 

PUBLIC SERVICE 
COMMISSION 

Hon. Stephanie Stumbo 
Executive Director 
Public Service Commission 
2 1 1 Sower Boulevard 
Frankfort, Kentucky 40602 

Re: The Applications of Big Rivers Electric Corporation for: (1) Approval of 
Wholesale Tariff Additions for Big Rivers Electric Corporation, (11) Approval 
of Transactions, (111) Approval to Issue Evidences of Indebtedness, and (IV) 
Approval of Amendments to Contracts; and of E.ON U.S., LLC, Western 
Kentucky Energy Corp. and LG&E Energy Marketing, Inc. for Approval of 
Transactions, PSC Case No. 2007-00455 

Dear Ms. Stumbo: 

Enclosed for filing on behalf of Rig Rivers Electric Corporation (“Big Rivers”) are an 
original and ten copies of (i) Big Rivers’ motion to amend its application in the above 
referenced matter. I certify that a copy of this letter and a copy of the motion have been 
served on the attached service list. 

Sincerely yours, 

TR. 
Tyson Kamuf 

TWej 
Enclosures 

cc: Michael H. Core 
David Spainhoward 
Service List 

Telephone (270) 926-4000 

Telecopier (270) 683-6694 

c Ann Building 

PO Box 727 

Owcnsboro, Kentucky 

42302-0727 



SERVICE LIST 
BIG RIVERS ELECTRIC CORPORATION 

PSC CASE NO. 2007-00455 

Hon. Robert Michel 
Orrick, Herrington & Sutcliffe 
666 Fifth Avenue 
New York, NY 10103 

Hon. Kyle Drefke 
Orrick, Herrington & Sutcliffe 
Columbia Center 
1 152 15th Street, NW 
Washington, DC 20005 

Charles Buechel 
TJtility & Economic Consulting Inc. 
11 6 Carrie Court 
L,exington, KY 405 15 

Hon. Doug Beresford 
Hon. Geof Hobday 
Hogan & Hartson 
555 Thirteenth Street, NW 
Washington, DC 20004 

Paul Thompson 
E.ON U.S. LLC 
220 West Main Street 
Louisville, KY 40202 

David Sinclair 
E.ON U.S. LLC 
220 West Main Street 
Louisville, KY 40202 

D. Ralph Bowling 
Western Kentucky Energy Corp. 
P. 0. Box 1518 
Henderson, KY 4241 9 

Hon. Kendrick Riggs 
Stoll, Keenon & Ogden PLLC 
500 West Jefferson Street 
Louisville, KY 40202 

Hon. Allyson Sturgeon 
E.ON U.S. LLC 
220 West Main Street 
Louisville, KY 40202 

Kelly Nuckols 
Jackson Purchase Energy Corp. 
P. 0. Box 4030 
Paducah, KY 42002-4030 

Burns Mercer 
Meade County RECC 
P. 0. Box 489 
Brandenburg, KY 40 108 

Sandy Novick 
Kenergy Corp. 
P. 0. Box 18 
Henderson, KY 42419 

Hon. Frank N. King 
Dorsey, King, Gray, 

3 18 Second Street 
Henderson, KY 42420 

Norment & Hopgood 

Hon. David Denton 
Denton & Kueler, LLP 
P.O. Box 929 
555 Jefferson Street, Suite 301 
Paducah, KY 42002-0929 

Hon. Tom Brite 
Brite and Butler 
P. 0. Box 309 
Hardinsburg, KY 40 143 

Jack Gaines 
JDG Consulting, LLC 
P. 0. Box 88039 
Dunwoody, GA 30356 
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Won. Michael L. Kurtz 
Boehm, Kurtz & L,owry 
Suite 21 10 
36 East Seventh Street 
Cincinnati, OH 45202 

Hon. David Brown 
Stites & Harbison, PLLC 
1800 Aegon Center 
400 West Market Street 
Louisville, KY 40202 

SERVICE LIST 
BIG RIVERS ELECTRIC CORPORATION 

PSC CASE NO. 2007-00455 

Henry Fayne 
1980 Hillside Drive 
Columbus, OH 4322 1 

Allan Eyre 
631 Mallard Lane 
Henderson, KY 42420 

Russell Klepper 
Energy Services Group 
3 16 Maxwell Road 
Alpharetta, GA 30004 

Hon. C. B. West 
Stoll Keenon Ogden PLLC 
20 1 C North Main Street 
Henderson, KY 42420 

Gary Quick 
Henderson Municipal Power & Light 
100 5th Street 
Henderson, KY 42420 

Hon. Dennis Howard 
Assistant Attorney General 
Office of the Attorney General 
Utility & Rate Intervention Division 
1024 Capital Center Drive, Suite 200 
Frankfort, KY 4060 1-8204 

Mr. David Rrevitz 
Brevitz Consulting Services 
3623 Southwest WoodValley Terrace 
Topeka, KS 66614 

Won. Don Meade 
Priddy, Cutler, Miller & Meade 
800 Republic Building 
429 West Muhammad Ali 
Louisville, KY 40202 

Katherine Simpson Allen 
Stites & Harbison, PLLC 
401 Commerce Street 
Suite 800 
Nashville, TN 372 19 

Hon. John N. Hughes 
124 West Todd Street 
Frankfort, KY 40601 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY 

In the Matter ofi 

THE APPLICATIONS OF BIG RIVERS 
ELECTRIC CORPORATION FOR: 
(I) APPROVAL OF WHOLESALE TARIFF 
ADDITIONS FOR BIG RIVERS ELECTRIC 
CORPORATION, (11) APPROVAL OF 
TRANSACTIONS, (111) APPROVAL TO ISSUE 
EVIDENCES OF INDEBTEDNESS, AND 
(IV) APPROVAL OF AMENDMENTS TO 
CONTRACTS; AND 

OF E.ON U.S., LLC, WESTERN KENTUCKY 
ENERGY CORP. AND LG&E ENERGY MARKETING 
INC. FOR APPROVAL OF TRANSACTIONS 

MOTION TO AMEND AND SUPPLEMENT APPLICATION 

Big Rivers Electric Corporation (“Big Rivers”) moves the Public Service Commission 

 ommis mission") pursuant to 807 KAR 5:OOl Section 3(5), for an order allowing it to amend and 

supplement the original application in this matter (the “Application”) to: 

a. Seek approval for a Second Amendment to Transaction Termination Agreement by and 

among Big Rivers Electric Corporation, LG&E Energy Marketing Inc., and Western 

Kentucky Energy Corp.; 

b. Substitute revised agreements for the ones filed as Exhibit 20 to the Application (the 

“Smelter Agreements”); 

c. Seek approval to establish a regulatory account relating to the revised Smelter 

Agreements; 

d. Seek approval of an Omnibus Termination Agreement among Big Rivers Electric 

Corporation, Big Rivers Leasing LIE,  FBR- 1 Statutory Trust, FBR-2 Statutory Trust, 



FBR-1 OP Statutory Trust, FBR-2 OP Statutory Trust, Trisail Capital Corporation, AME 

Investments, LLC, CoBank, ACB, AME Asset Funding, LLC, U.S. Bank National 

Association, AIG Matched Funding Corp., Ambac Credit Products, LLC, and Ambac 

Assurance Corporation (the “Bank of America Termination Agreement”); 

e. Seek approval of a letter agreement among Big Rivers Electric Corporation, E.ON U.S. 

L,LC, Alcan Primary Product Corporation, and Century Aluminum of Kentucky General 

Partnership regarding the funding of certain amounts to be paid to Bank of America 

under the Bank of America Termination Agreement (the “Bank of America Cost Share 

Agreement”); 

f. Seek approval of an Amendment of Operating and Support Agreement among Big Rivers 

Electric Corporation, PBR-3 Statutory Trust, FBR-1 Statutory Trust, and FBR-2 

Statutory Trust (D.B. Wilson Unit 1) (the “Wilson Operating Agreement Amendment”); 

g. Substitute an updated Unwind Financial Model for the version of the model filed on or 

about April 23,2008, as Exhibit 75 to Big Rivers’ Third Amendment and Supplement to 

Application; and 

h. File the Second Supplemental Testimony of C. William Blackburn. 

DISCUSSION 

Big Rivers states as follows in support of this motion: 

1. Big Rivers seeks approval of the Second Amendment to Transaction Termination 

Agreement attached hereto as Exhibit 1 (the “Second Amendment”). The Second Amendment 

amends the Transaction Termination Agreement dated March 26,2007 (filed as Exhibit 3 to the 

Application, the ‘‘Termination Agreement”), which was previously amended by a First 
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Amendment to Transaction Termination Agreement dated November 1,2007 (filed as Exhibit 3 

to the Application), and clarified by a letter agreement dated December 4,2007 (filed as Exhibit 

3A to the Application, and attached to the Second Amendment). The principal changes to the 

Termination Agreement implemented in the Second Amendment are as follows: 

a. The Second Amendment results, in part, from a resolution reached by Big 

Rivers with the E.ON US.  LLC parties to the Termination Agreement (“E.ON Parties”), 

and the two aluminum smelters on Big Rivers’ system, Alcan Primary Products 

Corporation (“Alcan”) and Century Aluminum of Kentucky General Partnership 

(“Century”) (Alcan and Century are collectively referred to as the “Smelters”) of an issue 

among them over recent increases in projected fuel costs. As part of the resolution, E.ON 

agreed to increase its termination payment to Rig Rivers under the Transaction 

Termination Agreement by $82 million, to $383.5 million. The Second Amendment 

reflects that additional consideration. 

b. Big Rivers will use the additional proceeds under the Termination 

Agreement to increase the Economic Reserve account proposed in the Application by $82 

million, bringing the total funding for the Economic Reserve at closing to a total of $157 

million. As explained in the Application, the Economic Reserve is a regulatory account 

that is applied against the charges in Big Rivers’ Fuel Adjustment Clause (“w’) and 

Environmental Surcharge that are applicable to Big Rivers’ Members’ non-Smelter load. 

Application 778. 

c. The Smelters also reached agreement with E.ON for additional 

compensation for the increased he1 costs they will incur. Under a separate agreement to 

which Big Rivers is not a party, they will establish an account in the amount of $70 
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million from which funds will flow over time to offset Smelter FAC charges. The details 

of this arrangement are more fully described in the Revisions to the Testimony of Paul 

W. Thompson, filed with the Commission in this matter on June 11, 2008. Big Rivers 

also seeks, as described below in paragraph 2.a., to create a new regulatory account 

funded by Big Rivers at closing that will essentially be a limited “Economic Reserve” 

account for the Smelters. 

d. The Second Amendment further resolves an issue created by the original 

language of Section 13.2 regarding the responsibility of the parties for certain taxes. 

Finally, the Second Amendment makes minor changes to certain time e. 

periods for performance of specified tasks to reflect accommodation of the parties’ needs. 

These changes appear in Subsections 10.2(bb), 10.3(y) and Section 15.4. 

2. Big Rivers seeks approval to substitute the revised Smelter Agreements attached 

hereto as Exhibit 2 for the ones filed as Exhibit 20 to the Application. A comparison of each of 

the revised agreements against the version of the agreements filed as Exhibit 20 to the 

Application is attached hereto as Exhibit 3. Each of the Smelter Agreements (a retail agreement 

for Alcan, a retail agreement for Century, a wholesale agreement for Alcan, a wholesale 

agreement for Century, a coordination agreement for Alcan, and a coordination agreement for 

Century) has been revised to reflect the following principal items: 

a. The revisions to the Smelter Agreements create a FAC Reserve for each 

Smelter to help offset the Smelters’ increased fuel costs. See, for example, Alcan Retail 

Agreement, Section 1.1.5. The Smelter FAC Reserve accounts are regulatory accounts 

funded by Big Rivers with $7 million of its own funds, taken from margins it anticipates 

fi-om Tier 3 Energy sales to the Smelters after April 30,2008 (the end of the period 
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covered by the IJnwind Financial Model). This amount, which is allocated between the 

Smelters, will help offset the costs to the Smelters of the projected increases in fuel costs 

described above. Rig Rivers will make no additional “principal” contributions to the 

reserve in the future. 

b. The revisions to the Smelter Agreements also reduce the threshold at 

which Rig Rivers is permitted by the Smelter agreements to contribute additional moneys 

to the Economic Reserve (applicable to the Members’ non-Smelter load) at closing kom 

$160 million to $125 million (unrestricted cash). See, for example, Alcan Retail 

Agreement, Section 1.1.35. 

c. The Smelter Agreement revisions also allow amounts that remain in a 

Smelter FAC Reserve account after a Smelter terminates its agreement to be added to the 

Economic Reserve, for the benefit of the non-Smelter retail customers. See, for example, 

Alcan Retail Agreement, Section 4.13.5(b). 

d. The revisions further create a mechanism by which Big Rivers and the 

Smelters can resolve any adverse impacts on the Smelter Agreements from the final 

resolution of the appeal of the opinion and order of August 1 , 2007, in Commonwealth of 

Kentucky ex rel. Gregory R. Stumbo, Attorney General v. Public Seivice Comm ’n and 

Union Light, Heat and Power Co., Franklin Circuit Court, C.A. No. 06-CI-269 (the 

“Franklin Circuit Court Order”). If Rig Rivers and the Smelters are unable to agree on a 

resolution of any such impacts, Big Rivers is permitted to seek appropriate rate relief 

from the Commission. See, for example, Alcan Retail Agreement, Section 13.1.1 (c), and 

Alcan Coordination Agreement, Section 3.8. 
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e. The revisions incorporate the final resolution of a patronage capital issue 

between Kenergy Corp. and the Smelters. See, for example, Alcan Retail Agreement, 

Section 13.4. 

f. The revisions clarify that curtailments for purchased power in the Smelter 

Agreements are included in the costs of the purchased power under the Non-FAC PPA to 

avoid an inequitable distribution of the savings on the part of the Smelter curtailing. See, 

for example, Alcan Retail Agreement, Appendix A, paragraph C(2)(c) 

g. The revisions adjust the conditions to closing in the Smelter Agreements 

to reflect Big Rivers’ current plans not to issue debt in the capital markets 

contemporaneously with the Closing Date. See, for example, Alcan Retail Agreement, 

Section 7.2.4(c). 

3. Big Rivers seeks approval of the Bank of America Termination Agreement 

attached hereto as Exhibit 4. The Letter Agreement filed as Exhibit 67 to Big Rivers’ Third 

Amendment and Supplement to Application filed on or about April 23,2008 (filed with a 

Petition for Confidential Treatment), was a letter of intent that contemplated that the parties 

would negotiate a subsequent agreement to terminate Bank of America’s lease interest in Big 

Rivers’ property under Big Rivers’ existing leveraged lease transaction. That subsequent 

agreement, the Bank of America Termination Agreement, has now been negotiated, and it 

embodies the terms and conditions upon which the existing leveraged lease transaction with 

Bank of h e r i c a  is terminated. 

4. Big Rivers seeks approval of the Bank of America Cost Share Agreement 

attached hereto as Exhibit 5. The Bank of America Cost Share Agreement divides the amount to 

be paid to Bank of America under the Bank of America Termination Agreement among Big 
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Rivers, E.ON, and the Smelters. As shown in that cost share agreement, Big Rivers will 

contribute $1 million, the Smelters will collectively contribute $1 million, and the E.ON parties 

will pay the balance due. 

5. Big Rivers seeks approval of the Wilson Operating Agreement Amendment 

attached hereto as Exhibit 6. The Amendment is necessitated by the fact that, under the Bank of 

America Termination Agreement, Rig Rivers will purchase the Undivided Interests from Bank of 

America-related entities (the FBR- 1 Trust and FBR-2 Trust), and, in addition, following the 

Unwind, will act as both a Facility User and the Operator. The Amendment (i) provides that, 

following the acquisition of such interests, the remaining PBR-3 Trust will be the sole “Facility 

L,essor;” (ii) deletes all provisions and references regarding the “‘Operating Fee” which will no 

longer be payable to the operator; and (iii) provides that, at any time Big Rivers (including its 

Afiliates) is both the Operator and a Facility User, the consent of PBR-3 Trust (the sole 

remaining Facility Lessor) will be required for all actions on which the Facility Users are entitled 

to vote. 

6. Big Rivers believes that the proposed agreements attached to this motion are all in 

substantially final form. The agreements, and the other relief requested by Big Rivers herein, are 

further explained in the Second Supplemental Testimony of C. William Blackburn, attached 

hereto as Exhibit 7. 

7. Big Rivers seeks approval to substitute the updated version of the Unwind 

Financial Model attached hereto as Exhibit 8 for the version of the model that Big Rivers filed on 

or about April 23,2008, as Exhibit 75 to its Third Amendment and Supplement to Application. 

Some of the key changes to the IJnwind Financial Model include incorporating new projected 

fuel prices, new projected SO2 and NOx market prices, the buyout of Bank of America’s lease in 
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Big Rivers’ property, and the resolution reached with E.ON and the Smelters of the issue 

involving the new projected fuel prices. The changes to the IJnwind Financial Model and the 

impact of those changes are more fully discussed in the attached Second Supplemental 

Testimony of C. William Blackburn. 

WHEREFORE, Big Rivers respectfully requests that the Commission (i) authorize Big 

Rivers to amend and supplement its Application as set forth herein; (ii) approve the Second 

Amendment; (iii) approve the revised Smelter Agreements; (iv) authorize Big Rivers to establish 

the Smelter FAC Reserve regulatory accounts; (v) approve the Bank of America Termination 

Agreement; (vi) approve the Bank of America Cost Share Agreement; (vii) approve the Wilson 

Operating Agreement Amendment; and (viii) grant Big Rivers all other relief to which it may 

appear entitled. 

On this the 1 Oth day of June, 2008. 
5 

J&~J& M. Miller 
Tyson Kamuf 
Sullivan, Mountjoy, Stainback 
& Miller, P.S.C. 
100 St. Ann Street 
P.O. Box 727 
Owensboro, Kentucky 42302-0727 
(270) 926-4000 

Douglas I,. Beresford 
George F. Hobday 
Hogan & Hartson, LLP 
Columbia Square 
555 Thirteenth Street, NW 
Washington, D.C. 20004 
(202) 637-5600 

COUNSEL FOR BIG RIVERS 
ELECTRIC CORPORATION 
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Verification 

I, C. William Blackburn, Vice President and Chief Financial Officer for Big 
Rivers Electric Corporation, hereby state that I have read the foregoing Motion and that the 
statements contained therein are true and correct to the best of my knowledge and belief; and I 
verify, state, and affirm that my second supplemental testimony, which is attached to the Motion, 
is true and correct to the best of my knowledge and belief, on this the lofh day of June, 2008. 

Vice President and Chief Financial Officer 
Big Rivers Electric Corporation 

COMMONWEALTH OF KZ;,NTUCKY ) 
COUNTY OF HENDERSON 1 

The foregoing verification statement was SUBSCRIBED AND SWORN to before me by C. 
William Blackburn, as Vice President and Chief Financial Officer of Big Rivers Electric 
Corporation, on this the 1 Ofh day of June, 2008. 

Notary Public, Ky., State at Large 
MY commission expires: I --, / a - D 7 
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EXHIBIT 1 

SECOND AMENDMENT TO TRANSACTION TERMINATION AGREEMENT 



SECOND AMENDMENT TO 
TRANSACTION TERMINATION AGmENENT 

T H I S  SECOND TO TRANSACTION TERMINATION AGREEMIPIT (“Second 

Amendment”) is made and entered into as of this day of June, 2008 by and among BIG 

RIVERS ELECTRIC CORPORATION (“Big Rivers”), LG&E ENERGY A~ARKETING Irsc. (“LEW), 

and WESTERN KENTUCKY ENEJrpGY COW. (“WKEC”) (collectively, the “Parties”). 

RECITALS: 

k Reference is made to the Transaction Termination Agreement dated as of March 

26, 2007, as amended by a First Amendment to Transaction Termination Agreement dated as of 

November 1, 2007, and as clarified in part by a letter agreement among the Parties dated 

December 4, 2007 (a copy of which letter agreement is attached to this Second Amendment) 

(collectively, the “Termination Agreement”), by and among the Parties, pursuant to which, 

among other transactions, the Parties agreed to terminate certain property interests and 

contractual relationships between LEM and WKEC, on the one hand, and Big Rivers, on the 

other hand, at the Closing and upon the terms and subject to the conditions set forth therein. 

Capitalized Terms used but not defined in this Second Amendment shall have their same 

respective meanings as in the Termination Agreement. 

B. Recent, significant increases in the forecasted casts of fuel required for the 

operation of the Generating Plants in coming years (which costs would be incurred by WKEC in 

the absence of a Closing) have potentially rendered the proposed transactions uneconomic from 

the standpoint of Big Rivers and its member distniution cooperatives. 

C. For this reason, as an inducement for Big Rivers to consummate the Closing, and 

in order to assist Big Rivers in paying those anticipated fuel cost increases, WKEC is willing to 

enhance the Termination Payment payable by it to Big Rivers at the Closing in the manner 

ContempIated herein. 

D. The Parties now desire to amend the Termination Agreement in the manner set 

forth in this Second Amendment, in order to memorialize that enhancement of the Termination 

Payment by WKEC. 



E. The Parties desire to fiuther amend certain provisions of the Termination 

Agreement with respect to the proration of certain property taxes between them as of the 

Closing. 

F. The Parties desire to firther amend designated provisions of the Termination 

Agreement to modify certain dates, prior to the Closing, by which certain actions must be taken 

by one or more of the Parties. 

AGREEMENT: 

NOW, THEREF’(XZE, in consideration of the premises and for other valuable consideration, 

the receipt of which is hereby acknowledged, the Parties agree as follows, effective immediately: 

1. AMENDMENT TO SUBSECTION 3.3(A). The first (1“) sentence of Subsection 

3.3(a) ofthe Termination Agreement is hereby amended to be and read in its entirety as follows: 

“At the Closing, WKEC shall pay to Big Rivers the sum of three hundred eighty- 

three million, five hundred thousand dollars and no cents ($383,500,000.00) in 

immediately available finds, subject to the adjustment provided for in the 

following two sentences (as adjusted, the ccTentrinaton Payment”).” 

2. AMENDMENT TO SECTION 13.2. The second (2nd) sentence of Section 13.2 of the 

Transaction Termination Agreement is hereby replaced with the following two sentences: 

‘‘VVKEiC shall pay thirty percent (30%) of an amount (the “Prorated Tax 

A m m t ” )  equal to all such property Taxes with respect to the Sites, the 

Generating Plants and the Real Property multiplied by a &action, the numerator of 

which is the number of days in the portion of the Closing Year up to and 

including the IJnwind Closing Date and the denominator of which is 366; 

provided. that WKEC shall pay one hundred percent (100%) of the Prorated Tax 
Amount with respect to the “Scrubber Facilities” (as defined in the Fifth 

Amendment to New Participation Agreement and Second Amendment to Lease 

and Operating Agreement dated as of August 22, 2002, among WKEC (for itself 

and as successor to WKE Station Two Inc. and W E  Corp.), LEM and Big 



Rivers. In addition, WKEC shall pay one hundred percent (100%) of an amount 

equal to all such property Taxes with respect to the Personal Property multiplied 

by a fraction, the numerator of which is the number of days in the portion of the 

Closing Year up to and including the Unwind Closing Rate and the denominator 

of which is 366.” 

3. AMENDMJCNTS TO $UBSEclcISNS 10.2(bb) AND 10.36) AND TO SECTION 15.4. 

Subsections 10.2(bb) and 10.3(y) of the Termination Agreement are hereby amended to change 

each of the references therein from “45 days” to “30 days”, and the Parties hereby agree that, for 

purposes of each of those references, the 30* day prior to the Scheduled ‘CJnwind Closing Date is 

June 16, 2008. The first (1”> sentence of Section 15.4 of the Termination Agreement is hereby 

amended to change the reference therein &om “forty-five (45) days” to “thirty (30) days”, and 

the Parties hereby agree that, for the purpose of that reference, the 30& day prior to the Scheduled 

Unwind Closing Date is June 16, 2008. 

4. ~ X J C ~ T I O N .  Except as amended or modified by this Second Amendment, 

the Termination Agreement shall continue in full farce and effect ffarn and after the date hereof 

in accordance with its terms. 

W m s s  the signatures of the undersigned as of the date first written above. 

BIG Rmxs ELECTRIC CO~PORAT~ON 

Name:- 
Title: 

LG&E ENERGY MARKETINGINC. 

BY:- -- 
Name: 
Title: - 



BY :-- ---- 
Name: ~ 

Title:. I- 

FOR VALUE RECEIVED, the undersigned, E.QN US. LLC, a Kentucky limited 
liability company (‘“E.ON”), hereby consents to the foregoing amendment to the Transaction 
Termination Agreement dated as of March 26, 2007, as amended (the “Termination 
Agreement”), among Western Kentucky Energy Corp. (“WXEC”), LG&E Energy Marketing 
Inc. (“LEK) and Big Rivers Electric Corporation (“Big Rivers”), and hereby agrees that the 
Termination Agreement as so amended (and the obIigations of WKEC and LE34 thereunder) 
shall continue to be the subject of that certain Guarantee dated as of March 26,2007, fiom E.ON 
in favor of Big Rivers in accordance with its terms. 

WITNESS the signature of the undersigned as of this day of June, 2008. 

E.OW U.S. LLC 

By: -- 
~ _ _ _  Name: - 

Title: 

2809465-3.doc 



LETTER AGREEMENT DATED DECEMBER 4,2007 

See Attached 





EXHIBIT 2 

REVISED SMELTER AGREEMENTS 



SEE ROOK I1 FOR REVISED SMELTER AGREEMENTS 





EXHIBIT 3 

COMPARISON OF REVISED SMELTER AGREEMENTS AGAINST SMELTER 
AGREEMENTS FILED WITH APPLICATION 



SEE BOOK I1 FOR COMPARISON OF REVISED SMELTER AGREEMENTS 

AGAINST SMELTER AGREEMENTS FILED WITH APPLICATION 





EXHIBIT 4 

BANK OF AMERICA TERMINATION AGREEMENT 



H& W Draft 
May 27,2008 

OMNIBUS TERMINATION AGW,EMENT 

dated as of July [ J, 2008 

Among 

BIG RIVERS ELECTRIC CORPORATION, 
as Head Lessor and Lessee, 

BIG RIVERS LEASING LLC (formerly Big Rivers Leasing Corporation), 
as Big Rivers Subsidiary, 

FBR-1 STATUTORY TRUST and 
FBR-2 STATUTORY TRUST, 

each as Owner Trust, 

FBR-1 OP STATUTORY TRUST and 

each as OP Trust, 
FBR-2 OP STATUTORY TRUST, 

TRIS AIL CAPITAL CORPORATION 
(successor to Fleet Real Estate, Inc.), 

as Owner Participant, 

AME INVESTMENTS, LLC, 
as Series A Lender, 

COBANK, ACB, 
as Series B Lender, 

AME ASSET FUNDING, LLC, 
as Payment Undertaker, 

U.S. BANK NATIONAL ASSOCIATION, 
as Trustee, as Government Securities Collateral Agent and as Funding Ageement 

Collateral Agent, 

5.51 78.000087 EMF-US 25643814~2 



AIG MATCHED FUNDING COW., 
as Funding Agreement Issuer, 

AMBAC CREDIT PRODUCTS, LLC, 
as Swap Provider 

and 
AMBAC ASSURANCE CORPORATION, 

as Swap Guarantor 

55178.000087 EMF-US Z643814v2 
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THIS OMNIBUS TERMINATION AGREEMENT (this ‘‘Termination Agreement” or 
“Aaeemen$’), dated as of July -, 2008, is entered into among (a) RIG RIVERS 
EL,ECTRIC CORPORATION, a Kentucky rural electric cooperative (“Bin Rivers”), 
(b) BIG RIVERS LEASING LLC (formerly Rig Rivers Leasing Corporation), a 
Delaware limited liability company (“Big Rivers Subsidiary”), (c) FBR-1 STATUTORY 
TRUST, a Connecticut statutory trust, acting through U.S. BANK NATIONAL 
ASSOCIATION, a national banking association organized under the laws of the United 
States, not in its individual capacity but solely as Trustee of a Connecticut statutory trust 
created by the Trust Agreement (FBR-1) (“FBR-1 Trust”), (d) FRR-2 STATUTORY 
TRUST, a Connecticut statutory trust, acting through U.S. BANK NATIONAL 
ASSOCIATION, a national banking association organized under the laws of the United 
States, not in its individual capacity but solely as Trustee of a Connecticut statutory trust 
created by the Trust Agreement (FBR-2) (“FBR-2 Trust” and collectively with the FBR-1 
Trust, the “Owner Trusts”), (e) FBR-1 OP STATUTORY TRUST, a Connecticut 
statutory trust, acting through U.S. BANK NATIONAL ASSOCIATION, a national 
banking association organized under the laws of the United States, not in its individual 
capacity but solely as Trustee of a Connecticut statutory trust created by the Trust 
Agreement (FBR-1) (“FBR-1 OP Truu”), (0 FBR-2 OP STATUTORY TRUST, a 
Connecticut statutory ms t ,  acting through 1J.S. BANK NATIONAL ASSOCIATION, a 
national banking association organized under the laws of the United States, not in its 
individual capacity but solely as Trustee of a Connecticut statutory trust created by the 
OP Trust Agreement (FBR-2) (“FBR-2 OP Trust” and collectively with the FBR-1 OP 
Trust, the “OP Trusts”), (g) TRISAIL CAPITAL CORPORATION (successor to Fleet 
Real Estate, Inc.), a m o d e  Island corporation (“TriSail” or ‘‘Owner Participant”), (h) 
AME INVESTMENTS, L,LC, a Delaware limited liability company (“AME 
Investrnents”),(i) U.S. BANK NATIONAL ASSOCIATION, a national banking 
association organized under the laws of the United States, not in its individual capacity 
but solely as Trustee of each of the Owner Trusts and the OP Trusts, as Trustee 
(“Trustee”) and as Government Securities Collateral Agent under each of the 
Government Securities Pledge Agreements (the “Government Securities Collateral 
Agent”) and as Collateral Agent under each of the Funding Agreement Pledges (the 
“Funding Aweement Collateral Agent”), 6 )  AIG MATCHED FUNDING CORP. as 
Funding Agreement Issuer (“Funding Agreement Issuer”), (Is) AME ASSET FUNDING, 
LLC., a Delaware limited liability company (“AME Asset Funding”), (1) COBANK, 
ACB, a government sponsored enterprise of the TJnited States of America (“CoBank”), 
(m) AMBAC CREDIT PRODUCTS, LLC, a Delaware limited liability company 
(“Ambac Credit Products”) and (n) AMRAC ASSURANCE CORPORATION, a 
Wisconsin domiciled stock insurance company (“Ambac”), (the FBR- 1 Trust, the FBR-2 
Trust, AME Investments, AME Asset Funding, CoBank and Ambac Credit Products and 
Ambac, being sometimes hereafter referred to collectively as the “Lease Parties” and 
individually as a “Lease Party”), and the L,ease Parties, together with the FBR-1 OP 
Trust, the FBR-2 OP Trust, the Trustee, the Government Securities Collateral Agent and 
TriSail being hereinafter referred to collectively as the “Lease Transaction Parties” and 
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individually as a “Lease Transaction Partv”) (the Lease Transaction Parties and Big 
R.ivers, collectively, the “Parties” and each a “Partv”). 

W I T N E S S E T H :  

Whereas, Big Rivers, FBR-1 Trust, FBR-2 Trust, FBR-1 OP Trust, FBR-2 OP Trust, 
Trustee, TriSail, AME Investments and CoBank, are parties to two separate Participation 
Agreements, each dated as of April 1, 2000 (each a “Participation Agreement” and, 
collectively, the “Participation Agreements”), pursuant to which Big Rivers has leased to 
the two separate Owner Trusts undivided interests in the D.B. Wilson Unit No. 1, 
pursuant to two separate Head Leases, each dated as of April 1 , 2000, between Big Rivers 
and an Owner Trust (each a “Head Lease” and, collectively, the “Head Leases”) for a 
term extending beyond the useful life of Wilson Unit. Each Undivided Interest was leased 
by an Owner Trust back to Big Rivers pursuant to two separate Facility Leases, each 
dated as of April 1, 2000 (each a “Facility Lease” and, collectively, the “Facility Leases”) 
for a term of approximately 27 years. The beneficial interest in the FBR-1 Trust and 
FBR-2 Trust is owned by the FBR-1 OP Trust and FBR-2 OP Trust, respectively. 

Whereas, All of the rent under each Head Lease was paid at the commencement of the 
term of the Head L,eases and was provided, in part, from the proceeds of non-recourse 
loans made to each Owner Trust from AME Investments and CoBank in accordance with 
two separate L,easehold Mortgages and Security Agreements, each dated as of April 1, 
2000 (each a “Leasehold Mortgage” and, collectively, the “Leasehold Mort~ages”). 

Whereas, The Big Rivers Subsidiary entered into two Payment Agreements, each dated 
as of April 1, 2000 (each a “Payment Agreement” and, collectively, the “Payment 
Agreements”) with the Payment Undertaker and consented to the pledge of the Big 
Rivers Subsidiary’s right, title and interest under each Payment Agreement to the 
respective Owner Trust, the Swap Provider and the First Mortgage Mortgagees pursuant 
to the respective Payment Agreement Pledge Agreement, each dated as of April 1, 2000 
(each a “Payment Agreement Pledge” and, collectively, the “Payment Agreement 
Pledges”). 

Whereas, The Big Rivers Subsidiary established two separate deposits of certain 
government securities and entered into two Government Securities Pledge Agreements, 
each dated as of April 1, 2000 (each a ‘‘Government Securities Pledge Agreement” and, 
collectively, the “Pledge Agreements”) in favor of the Swap Provider, the respective 
Owner Trust and the First Mortgage Mortgagees. 

Whereas, Credit support was provided by each Owner Trust to the Series B Lender 
pursuant to the delivery of a Financial Guaranty Insurance Policy, dated April 18, 2000 
(each a “Series B Loan FGIP” and, collectively, the “Series B Loan FGIPs”). 
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Whereas, The Big Rivers Subsidiary entered into two separate Funding Agreements, 
each dated April 19, 2000 (each a “Funding Agreement” and collectively, the “Funding 
Agreements”) with the Funding Agreement Issuer and granted security interests therein 
to the Swap Provider and the First Mortgage Mortgagees, pursuant to the respective 
Funding Agreement Pledge Agreement, each dated as of April 1,2000 (each a “Funding 
Agreement Pledge” and, collectively, the “Funding Agreement Pledges”). 

Whereas, Each of the OP Trusts and Ambac Credit Products entered into two separate 
ISDA Master Agreements, each dated April 18, 2000 between Ambac Credit Products 
and FBR-1 OP Trust and FBR-2 OP Trust, respectively (each of such ISDA Master 
Agreements an “Eiquity Swap” and, collectively, the “Equity Swaps”). Each Equity 
Swap was secured by a Surety Bond, dated April 18, 2000 issued by Ambac (each a 
“Surety Bond” and, collectively, the ‘‘Surety Bonds”) as separate credit protection for the 
respective OP Trusts. 

Whereas, Ambac Credit Products and Big Rivers have entered into separate ISDA 
Master Agreements, each dated April 18, 2000, under which, in certain circumstances, 
the interests covered thereby may be conveyed to Big Rivers (each a “Big Rivers Swan” 
and, collectively, the “Big Rivers Swaps”). 

Whereas, Big Rivers desires to purchase each of the Facility Lessor’s Interests 
(including all of the right, title and interest of each of the respective Owner Trust in, to 
and under the Undivided Interest in the Wilson Unit) and each of the Owner Trusts has 
agreed to such purchase provided that, as consideration therefor, (a) the Series A Lender 
agrees for the benefit of each of the Owner Trusts and Big Rivers to accept payment of 
the Payment Termination Amount under each Payment Agreement as prepayment in full 
of each of the respective Series A Loans (collectively, the “Series A Prepayment”), (b) 
each Owner Trust receives from Big Rivers funds sufficient to prepay in full all mounts 
due under and in connection with each of the Series B L,oans including the Make-Whole 
Payment (collectively, the “Series B Prepayment Amount”) and (c) TriSail receives funds 
fkom Big Rivers equal to the amount (the “OP Pament Amount”) agreed in a separate 
side letter agreement, dated as of April 18, 2008 (the “Equity Letter Agreement”) 
between Big Rivers and Bank of America Leasing Corporation (collectively, clauses (a), 
(b) and (c), the “Lessor Consideration”), and in return each Owner Tnist and Big Rivers 
have agreed that Big Rivers shall receive each of the Facility Lessor’s Interests. 

Whereas, In connection with the prepayment of each Series A Loan, the Series A Lender 
has agreed to accept the payment of the Payment Termination Amount under each 
Payment Agreement and in connection with the prepayment of each Series B Loan, the 
Series B L,ender has agreed to accept the funds described in clause (b) of the preceding 
whereas clause, such that all of the L,oan Certificates will be, and will be deemed to be, 
prepaid in full. 

Whereas, Concurrently with the transfer of each of the Facility Lessor’s Interests, subject 
to the terms and conditions set forth in this Agreement, and in consideration of the 
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payments provided in this Agreement, each of the Parties hereto desires to terminate its 
respective right, title and interest in, to and under the Operative Documents to which it is 
a party, in each case, as set forth in this Agreement and agrees to take the other actions 
set forth in this Agreement. 

Whereas, The Parties hereto have mutually agreed that upon completion of the 
transactions contemplated by this Agreement on the Effective Date, subject to Section 
2(c) hereof, each Facility Lease will be terminated, and, subject to Sections 2(c), 2(h) and 

hereof, all of the Operative Documents entered into in connection with the execution 
and delivery of each Participation Agreement and the collateral security granted in 
connection with the transactions contemplated by each Participation Agreement will be 
terminated, released or dealt with as otherwise expressly provided herein, all in the 
manner provided for in this Agreement. 

Now therefore, in consideration of the premises and mutual covenants and agreements 
herein, the Parties each agree as follows: 

Section 1 DEFINITIONS 

(a) Capitalized terms used in this Agreement, including the whereas 
clauses, which are not otherwise defined herein have the meanings 
assigned to them in Appendix A to the applicable Participation 
Agreement. The general provisions of Appendix A shall apply to 
terms used in this Agreement. 

(b) The following terms have the following meanings: 

“Action” means each action taken, or to be taken, and each event 
occurring, or to occur, pursuant to this Agreement, including the 
actions described on Schedule 1 hereto; and 

“Collateral” has the meaning given in the Government Securities 
Pledge Agreements. 

“Effective Date” means July 1-11, 2008. 

“Lessor Consideration” has the meaning given in the whereas 
clauses to this Agreement. 

“Operative Documents” has the meaning given such term in the 
each Participation Agreement. 

“Payment Termination Amount” has the meaning given such 
term in the applicable Payment Agreement. 
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Section 2 TERMLNATION; TAXES 

(a) Notwithstanding any provision to the contrary contained in this 
Agreement or the Operative Documents, the following actions 
shall occur, and be deemed to occur simultaneously, on the 
Effective Date: 

(i) On the Effective Date, Big Rivers shall pay the purchase 
price for both of the Facility Lessor’s Interests by 
conveying to (A) TriSail, as designee of each of the Owner 
Trusts, the portion of the L,essor Consideration comprising 
the OP Payment Amount, (B) the Series A Lender the 
portion of the Lessor’s Consideration comprising the Series 
A Prepayment and (C) the Series B Lender the portion of 
the Lessor’s Consideration comprising the Series B 
Prepayment Amount, each clause (A), (B) and (C) as 
described in more detail on Schedule 1 hereto. 

(ii) Each of the Series A Loan Certificates shall become 
immediately due and payable, the Payment Termination 
Amount under each Payment Agreement shall become 
immediately due and payable by the Payment Undertaker 
and the Series A Lender hereby agrees that it shall accept 
payment of the Payment Termination Amount under each 
Payment Agreement as constituting the prepayment and 
satisfaction in full of each Series A Loan pursuant to 
Section 2.1 O(c) of the respective Leasehold Mortgages (it 
being understood that no make-whole payment or other 
premium shall be due and payable on the Series A Loan 
Certificates). 

(iii) The Series B Loan Certificates shall become immediately 
due and payable in full (including the Make-Whole 
Payment described in paragraph 2 of Schedule 1 hereto), 
and such Series E3 Prepayment Amount shall constitute the 
prepayment and satisfaction in full of each Series B Loan 
pursuant to Section 2.1O(c) of the respective Leasehold 
Mortgages and shall be paid in full by the respective Owner 
Trust with funds provided by Big Rivers. 

(b) Subject to completion of the actions referred to in Section 2(a) and 
receipt of the OP Payment Amount and the Series B Prepayment 
Amount by the Parties entitled thereto pursuant to Section 2(a), on 
and as of the Effective Date, 
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(i) each of the Loan Certificates shall be deemed “cancelled”, 
whereupon the Lien of each Leasehold Mortgage shall be 
discharged, and each of the Series A Lender, the Series B 
Lender and the Agent hereby acknowledges and agrees 
that, without further action, all Liens arising pursuant to 
each Leasehold Mortgage or under any other Operative 
Document shall be released as of the Effective Date and 
each of the Series A Lender and the Series B Lender shall 
surrender the Loan Certificates for cancellation in 
accordance with each Leasehold Mortgage and the Series B 
Lender shall surrender each Series B Loan FGIP to Ambac 
for cancellation; 

(ii) (x) each Owner Trust will sell and transfer all of the 
respective Facility L,essor’s Interest to Big Rivers on an 
“as-is, where-is” and “with all faults” basis, without any 
representations or warranties and without any recourse 
(except as to the absence of any Facility Lessor’s Liens and 
any Owner Participant’s Liens), (y) Big Rivers shall retain 
possession of each Facility Lessor’s Interest and (z) in 
accordance with Section 2(c), each Facility Lease shall 
terminate; 

(iii) the Agent and Lenders hereby authorize the Agent, the 
Owner Trusts and Big Rivers to file or cause to be filed all 
releases of mortgage, releases of leasehold or lien, 
termination statements or other documents in the real 
property record, or under the Uniform Commercial Code, 
of New York, Connecticut, Kentucky, or any other 
applicable jurisdiction, which may be necessary or 
advisable to reflect the termination and release of any Liens 
created in favor of the Lenders pursuant to the Operative 
Documents; 

(iv) each of the OP Trusts, the Owner Trusts and the Owner 
Participant hereby authorizes Big Rivers to file or cause to 
be filed all releases of mortgage, releases of leasehold or 
lien, termination statements or other documents in the real 
property record, or under the Uniform Commercial Code of 
New York, Connecticut, Kentucky, or any other applicable 
jurisdiction, which may be necessary or advisable to reflect 
the termination and release of the Liens created in favor of 
any OP Trust, any Owner Trust or the Owner Participant 
pursuant to the Operative Documents; 
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the Government Securities Collateral Agent shall take all 
action reasonably requested by Big Rivers to deliver 
possession and control of the Collateral to Big Rivers; 

the Funding Agreement Collateral Agent shall deliver 
possession and control of each Funding Agreement to 
[Ambac Credit Products] [Big Rivers]; 

each Equity Swap and Surety Bond shall be deemed 
“cancelled” and the OP Trusts shall surrender the 
respective Equity Swaps and Surety Bonds to Ambac 
Credit Products; and 

each Rig Rivers Swap shall be deemed “cancelled” and 
Ambac Credit Products shall surrender the respective Big 
Rivers Swaps to Big Rivers. 

completion of the transactions contemplated by this 
Agreement on the Effective Date, including receipt by TriSail of 
the OP Payment Amount and receipt by the Series B Lender of the 
Series R Payrnent Amount pursuant to Section 2(a) hereof, all of 
the Operative Documents, except for the Operating Agreement, 
each OP Trust Agreement and each Trust Agreement, shall be 
automatically terminated without necessity of any further action by 
any Party hereto or by any other Person. Notwithstanding the 
foregoing, (i) no provision of any Operative Document shall 
terminate if such Operative Document specifically provides for the 
survival of such provision following the expiration or termination 
of the Facility Lease Term and (ii) Sections 9.1 and 9.2 of each 
Participation Agreement and each Tax Indemnity Agreement shall 
survive as provided in clauses (d) through (f) of this Section 2. 
Upon receipt by the Trustee of a letter of instruction executed and 
delivered by the Owner Participant, each OP Trust Agreement and 
each Trust Agreement and each trust governed thereby shall be 
terminated and a certificate of cancellation for each OP Trust and 
each Owner Trust shall be filed with the Secretary of State of the 
State of Connecticut. Except as provided in clauses (c) through (0 
of this Section 2, no Party to this Agreement shall have any further 
liability or obligation to any other Party with respect to such 
terminated Operative Documents . 

The general indemnity provisions contained in Section 9.1 of each 
Participation Agreement shall survive the Effective Date with 
respect to Claims based on circumstances or conditions occurring 
or existing on or before the Effective Date or attributable to 
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periods on or prior to the Effective Date, including Claims arising 
from or in connection with the execution, delivery, performance or 
non-performance of this Agreement or the transactions 
contemplated hereby. 

The general tax indemnity provisions contained in Section 9.2 of 
each Participation Agreement shall survive the Effective Date with 
respect to Taxes arising from or in connection with events, acts or 
omissions occurring or existing on or prior to the Effective Date or 
attributable to periods ending on or prior to Effective Date, 
including Taxes arising from or in connection with the execution, 
delivery, performance or non-performance of this Agreement or 
any actions taken in connection therewith, subject, in all events, to 
the exclusions set forth (other than for the avoidance of doubt, 
clause (v) of Section 9.2(b) as to the Owner Participant, the Owner 
Trust and the Trustee) in Section 9.2(b) of each Participation 
Agreement. 

The Tax Indemnity Agreement shall survive the Effective Date 
with respect to Tax Losses based on circumstances or conditions 
occurring or existing on or prior to the Effective Date or 
attributable to the periods on or prior to the Effective Date. 

Each of the parties hereto agrees that this Agreement, and any 
other document or instrument executed in connection with the 
transactions contemplated hereby, shall constitute "Operative 
Documents" for purposes of Section 9.1 and 9.2 of the 
Participation Agreement and the Tax Indemnification Agreement 
(and the definition of "Operative Documents'' set forth in 
Appendix A to the Participation Agreement is hereby mended 
accordingly), it being agreed and understood that the execution, 
delivery and Actions taken in accordance with this Agreement 
constitute a "voluntary sale" subject to Section 6(a) of the Tax 
Indemnity Agreement. For the avoidance of doubt, it is understood 
that this Agreement, any other document or instrument executed or 
delivered in connection with the transactions contemplated hereby, 
and each representation, warranty, covenant and agreement of the 
parties set forth herein or therein or contemplated hereby or 
thereby, are not intended to be subject to the termination and 
release provided for in Section 2(c) of this Agreement. 

[Orrick / Big Rivers proposed to preserve the continuation, and 
amend, of the Operating Agreement and Support Agreement.] 

Section 3 MISCELLANEOUS 
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(a) Section 13.14 of the Participation Agreement will apply mutatis 
mutandis to this Agreement. 

(b) With respect to anything contained in this Agreement or the other 
Operative Documents to the contrary notwithstanding (except for 
any express provisions that the Trustee is responsible for in its 
individual capacity), no recourse shall be had against the Trustee 
or against any institution or person which becomes a successor 
trustee or co-trustee or any officer, director, trustee, servant or 
direct or indirect parent or controlling person or persons of any of 
them; provided, however, that this Section 3(b) shall not be 
construed to prohibit any action or proceeding against any such 
Person for its own willful misconduct or gross negligence. 

(c) Subject to completion of the transaction contemplated by Section 2 
of this Agreement, each Party to this Agreement hereby: 

consents to each Action; 

waives any default or non-compliance of any provision of 
the Operative Documents, including, without limitation, 
resulting from, directly or indirectly, any Action, other than 
with respect to the representations, warranties and 
covenants in Section 4 hereof, the indemnity obligations of 
Big Rivers in Sections 2(d) through (f), the obligations of 
Big Rivers under Section 5 and any other Actions required 
under this Agreement; 

waives and releases each and every Lien' that it may 
possess pursuant to or created by or under any Operative 
Document being terminated by this Agreement; 

authorizes each other Party to effect their respective 
Actions, to the extent such authorization would be required 
under any Operative Document; 

waives any right to notice of the Actions to the extent such 
notice would be required under any Operative Document 

-.- 
' To be provided in the First Mortgage Mortgagees Creditor Consent, Termination and Release 

Agreement: consent to the Actions contemplated by this Agreement and release of the First Mortgage 
Mortgagees liens to FBR-I and FBR-2 documents and amendment of the Operating and Support 
Agreement; the Owner Trusts and TriSail will need to be third party beneficiary of such consents and 
releases. 
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and waives any other documents or certificates required 
under the Operative Documents to the extent not provided 
hereunder; and 

(vi) subject, if applicable, to having been reimbursed for any 
expenses expected to be incurred hereunder as provided in 
Section 5, agrees to (i) cooperate fully with the other 
Parties, (ii) execute such further instruments, documents 
and agreements as are necessary or appropriate to give 
effect to the releases referred to herein, including the filing 
of termination statements under the Uniform Commercial 
Code and (iii) give such further written assurances as may 
be reasonably requested by any other Party to evidence and 
reflect the Actions and to carry out and effectuate the 
provisions and purposes of this Agreement. 

Section 4 REPRIiSENTATIONS AND WARRANTIES 

(a) Each of Big Rivers and Big Rivers Subsidiary represents and 
warrants that: 

(i) the execution, delivery and performance of this Agreement 
by it and its consummation of the transactions 
contemplated hereby do not conflict with, result in a breach 
of, or constitute a default under, any Applicable Law, or 
under any indenture, mortgage, deed of trust or other 
instrument or agreement to which it is a party or by which 
it or any of its assets may be bound; 

(ii) the execution, delivery and performance of this Agreement 
by it and its consummation of the transactions 
contemplated hereby have been duly authorized by all 
necessary action on its part, and do not and will not violate 
its Articles of Incorporation or By-Laws, and no further 
consent, authorization or approval of, or exemption by, or 
the giving of notice to, or the registration with or the taking 
of any other action in respect of any Governmental Entity 
or any Person is required; 

(iii) assuming due authorization, execution and deliveiy by each 
other Party hereto, this Agreement constitutes its legal, 
valid and binding obligation and is enforceable against it in 
accordance with its terms, except as such enforceability 
may be limited by bankruptcy, insolvency, moratorium and 
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other similar laws affecting the rights of creditors 
generally; and 

v) it has the requisite power and authority to (a) enter into, 
exercise its rights and perform and comply with its 
obligations under this Agreement and all other documents 
relating hereto and (b) take all actions relating to this 
Agreement and all other documents relating hereto. 

Each of the Lease Transaction Party hereby represents and 
warrants that: 

the execution, delivery and performance of this Agreement 
by it and its consummation of the transactions 
contemplated hereby do not conflict with, result in a breach 
of, or constitute a default under, any Applicable Law, or 
under any indenture, mortgage, deed of trust, or other 
instrument or agreement to which it is a party or by which 
it or any of its assets may be bound; 

the execution, delivery and performance of this Agreement 
by it and the consummation of the transactions 
Contemplated hereby have been duly authorized by all 
necessary governmental action, and no further consent, 
authorization or approval of, or exemption by, or the giving 
of notice to, or registration with or the taking of any other 
action in respect of any govemrnental authority or agency 
is required; 

this Agreement constitutes its legal, valid and binding 
obligation and is enforceable against it in accordance with 
its terms, except as such enforceability may be limited by 
bankruptcy, insolvency, moratorium and other similar laws 
affecting the rights of creditors generally; and 

assuming due authorization, execution and delivery by each 
other Party hereto, it has the requisite power and authority 
to (a) enter into, exercise its rights and perform and comply 
with its obligations under this Agreement and all other 
documents relating hereto and (b) take all actions relating 
to this Agreement and all other documents relating hereto. 

(c) Giving effect to the Actions, 

11 
55178.000087 EMF-IJS 25643814~2 



(i) each Owner Trust represents and warrants that its 
respective Facility Lessor’s Interest is free and clear of all 
Facility Lessor’s Liens attributable to it; 

(ii) the Owner Participant represents and warrants that each of 
the Facility Lessor’s Interests is free and clear of all Owner 
Participant’s Liens attributable to it. 

(d) Giving effect to the Actions, each of the Lenders, the Agent, the 
Government Securities Collateral Agent and the Funding 
Agreement Collateral Agent represents and warrants that the 
Collateral is free and clear of all Liens attributable to it. 

(e) Each Party hereto represents and warrants that it has not engaged 
any placement agent or broker in connection herewith and hereby 
undertakes to the other parties hereto that it shall be solely 
responsible for the fees, expenses and any other amounts due to 
any placement agent or broker engaged by it. 

Section 5 EXPENSES 

All reasonable and documented fees and expenses incurred by the Parties hereto in 
connection with the negotiation, execution and delivery of this Agreement and any 
related documents and agreements and giving effect to the consents, terminations and 
releases contemplated hereby and thereby, shall be paid by Big Rivers. 

Section 6 GOVERNING LAW 

THIS AGREEMENT, AND ANY DISPUTE ARISING OUT OF OR RELATING TO 
IT, INCLUDING ANY DISPUTE OVER RIGHTS IN THE FACILJTY, OR ANY 
PART THEREOF, SHALL IN ALL RESPECTS BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW 
YORK. 

Section 7 COUNTERPARTS 

This Agreement may be executed in any number of counterparts, each of which so 
executed shall be deemed an original, and all such counterparts shall constitute one and 
the same instrument. Delivery of an executed counterpart of a signature page to this 
Agreement by facsimile shall be as effective as delivery of a manually executed 
counterpart of this Agreement. 

Section 8 TRUSTEE AUTHORITY 
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By its execution hereof, the Owner Participant authorizes and directs the Trustee to 
execute, deliver and perform this Agreement and all other documents and agreements 
required to be executed by the Trustee, any of the OP Trusts or any of the Owner Trusts, 
as the case may be, which are referred to herein or as otherwise may be necessary in 
order to comply with this Agreement or to effectuate the transactions contemplated 
herein. 

Section 9 SEVERABILITY 

Any provision of this Agreement which is invalid, illegal or unenforceable in any 
jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such invalidity, 
illegality or unenforceability without invalidating, prohibiting the observance af or 
rendering unenforceable the remaining provisions hereof, and any such invalidity, 
illegality or unenforceability in any jurisdiction shall not invalidate, prohibit the 
observance of or render unenforceable such jurisdiction in any other jurisdiction. 

Section 10 ENTIRE AGREEMENT 

This Agreement, together with the documents, instruments and agreements required to be 
executed and delivered in connection therewith and the Equity L,etter Agreement shall, 
except as expressly provided to the contrary herein, supersede all prior agreements and 
understandings of the parties with respect to the subject matter covered hereby. 

Section 11 METHOD OF PAYMENT 

Each of the OP Payment Amount and Series B Prepayment Amount [and other amounts] 
required to be paid pursuant to the terms of this Agreement on the Effective Date are 
hereby irrevocably instructed to be paid in immediately available funds to the accounts 
set forth on Schedule 1 hereto. 

Section 12 SURVIVAL 

The Parties hereby agree that the indemnity obligations of Big kvers under this 
Agreement, as provided under Sections 2(d) through (0 hereof, and the obligations of Big 
Rivers under Section 5 hereof shall survive the execution and delivery of this Agreement 
and shall continue in effect until completion of all actions contemplated in this 
Agreement. 
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IN WITNESS WHEREOF, the parties have each caused this Termination Agreement to 
be duly executed as of the day and year first written above. 

BIG RIVERS ELECTRIC CORPORATION, 
as Head Lessor and Lessee 

By: 
Name: 
Title: 

BIG RIVERS LEASING CORPORATION, 
as Big Rivers Subsidiary 

By: 
Name: 
Title: 

FBR-1 STATUTORY TRUST and 

each as Owner Trust 
FBR-2 STATUTORY TRUST, 

By: 1J.S. Bank National Association, as Trustee 

By: 
Name: 
Title: 

FBR-1 OP STATUTORY TRUST and 

each as OP Trust 
FBR-2 OP STATIJTORY TRUST, 

By: U S .  Bank National Association, as Trustee 

By: 
Name: 
Title: 
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TRISAIL CAPITAL CORPORATION 
(successor to Fleet Real Estate Inc.), 
as Owner Participant 

By: 
Name: 
Title: 

AME INVESTMENTS, LLC, 
as Series A Lender 

By: 
Name: 
Title: 

COBANK, ACB, 
as Series B Lender 

By: - 
Name: 
Title: 

AME ASSET FUNDING, LLC, 
as Payment Undertaker 

By: 
Name: 
Title: 

US .  BANK NATIONAL ASSOCIATION, 
as Trustee, Government Securities Collateral Agent and Funding Agreement Collateral 
Agent 

By: 
Name: 
Title: 

AIG MATCHED FUNDING COW, 
as Funding Agreement Issuer 

By: 
Name: 
Title: 
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AMBAC CREDIT PRODUCTS, LLC, 
as Swap Provider 

By: 
Name: 
Title: 

AMBAC ASSURANCE CORPORATION, 
as Swap Guarantor and as Series B FGIP Issuer 

By: 
Name: 
Title: 
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SCHEDULE 1 
SETTLEMENT CASH FLOWS AND DELJYERIES 

1. Series A Prepayment: The acceptance by the Series A Lender of the Termination 
Payment Amount under each Payment Agreement as satisfaction in full of all amounts 
due under each of the respective Series A Loans, as described in the Termination 
Agreement, shall, on the Effective Date, be deemed to constitute the payment by Big 
Rwers of such amounts to each of the respective Owner Trusts in satisfaction of  a 
portion of the agreed consideration to the Owner Trusts for the purchase by Rig Rivers 
of all of the Facility Lessor’s Interest and the each of the respective Owner Trusts shall 
also be deemed to have paid such amounts to the Series A Lender in respect of each of 
the respective Series A Loan Certificates. 

2. Series B Prepayment Amount: Big Rivers shall pay to each of the respective Owner 
Trusts, the amount of $[ ] at the account referred to below in satisfaction of 
all amounts due under each Series B L,oan, including the Make-Whole Payment equal 
to $[ 
suchamount to each of the respective Owner Trusts in satisfaction of a portion of the 
agreed consideration to each of the respective Owner Trusts for the purchase by Big 
Rwers of all of the Facility Lessor’s Interest and each of the respective Owner Trusts 
shall be deemed to have paid such amounts to the Series €3 Lender in respect of each of 
the respective Series B Loan Certificates. 

1, whereupon Big Rivers, on the Effective Date, will be deemed to have paid 

Account: 
ABA#: 
Ref: 

3. OP Payment Amount: Big Rivers shall pay or cause to be paid to TriSail, as 
beneficiary of each of the respective Owner Trusts, the amount equal to the OP 
Payment Amount set forth in the Equity Letter Agreement as the “Purchase Price” at 
the account referred to below, on the Effective Date, in satisfaction of the balance of 
the agreed consideration owed to each of the respective Owner Trusts for the purchase 
by Big Rivers of all of the Facility Lessor’s Interest. 

Beneficiary: 
Account: 
ABA#: 
Ref 

4. Equity Swap Deliveries: On the Effective Date, the Owner Trusts shall deliver to 
Ambac Credit Products the Equity Swaps and Surety Bonds. 

5. Big Rivers Swap Deliveries: On the Effective Date, Ambac Credit Products shall 
deliver to Big Rivers the Big Rivers Swaps. 
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6. Lender Deliveries: On the Effective Date, each Lender shall deliver to the Trustee each 
respective Loan Certificate. The Series B Lender shall also deliver, on the Effective 
Date, each Series B Loan FGIP to Arnbac. 

7. [Government Securities Deliveries: On the Effective Date, U.S. Bank National 
Association as Government Securities Collateral Agent shall deliver to Big Rivers or 
its designee the Government Securities.] 
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EXHIBIT 5 

BANK OF AMERICA COST SHARE AGREEMENT 



[E.ON LETTERHEAD] 

June[ 1,2008 

Big Rivers Electric Corporation 
P.O. Box 24 
Henderson, Kentucky 4241 9-0024 
Attn: President & CEO 

Alcan Primary Products Corporation 
P.Q. Box 44 
Henderson, Kentucky 424 2 9 
Attn: Plant Manager, Sebree Smelter 

Century Aluminum of Kentucky General Partnership 
IEawesville Plant 
P.O. Box 500 
1627 State Route 27 1 North 
Hawesville, Kentucky 42348 
Attn: Plant Manager 

Subject: Funding of Certain Amounts to be Paid to The Bank of America 

CJentlemen: 

Reference is made to (a) that certain letter agreement dated February 9, 2007, 
among Big Rivers Electric Corporation (c‘Big Rivers”), Alcan Primary Products 
Corporation (“Alcan”), Century Aluminum of Kentucky General Partnership (“Century” 
and, together with Alcan, the “Smelter$”’ and E.ON U.S. LLC (“E.ON U.&”), pursuant to 
which, among other transactions, those parties agreed to jointly fund certain consent fees 
or the like that may become payable to certain other parties, upon the terms and subject to 
the conditions set forth therein (the “Joint Fee Sharing Agreement”), and (b) that certain 
letter agreement dated February 9, 2007, among Big Rivers, Alcan, Century and E.QN 
U.S., pursuant to which, among other transactions, those parties agreed to jointly fund 
certain transaction costs that may become payable or reimbursable to certain other parties, 
upon the terms and subject to the conditions set forth therein (the “Joint Cost Sharing 
Agreement”). 

Reference is also made to (a) that certain letter agreement dated April 18,2008 (the 
“April 18 Letter”), between Big Rivers and Bank of America Leasing Corporation 
(“BofK’), pursuant to which Big fivers agreed to purchase fiom BofA certain undivided 
beneficial trust interests related to certain defeased lease transactions (collectively, the 
“BofA Lease Transaction”), and (b) the proposed Omnibus Termination Agreement, draft 
dated May 27, 2008 (as finally negotiated and executed by the parties thereto, the 
OHS East: 160433748.7 
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“Termination Ameement”), among Big Rivers, Big Rivers Leasing Corporation, FBR- 1 
Statutory Trust, H3R-2 Statutory Trust, BofA, AME Investments, LLC, CoBank, ACB 
(“CoBank”), Ap\/IE;, Asset Funding, LLC, U.S. Bank National Association, AIG Matched 
Funding Corp., Ambac Credit Products, ZLC, and Ambac Assurance Corporation. 
Capitalized terms used but not defined in this letter shall have the meanings given in the 
Termination Agreement. 

The parties desire to enter into this letter agreement to evidence their agreements 
with respect to the fbnding of the Lessor Consideration and certain transaction costs 
payable by Big Rivers under the Termination Agreement. 

In consideration of the foregoing and their respective covenants and agreements set 
forth herein, the parties hereto agree as follows, effective as of the date first written above: 

1. Notwithstanding anything to the contrary set forth therein, the parties hereto 
acknowledge and agree that the Lessor Consideration shall constitute neither “Fees” under 
and as defined in the Joint Fee Sharing Agreement nor “Transaction Costs” under and as 
defined in the Joint Cost Sharing Agreement. 

2. The parties hereto shall contribute towards the Lessor Consideration (net of 
the proceeds referred to in Section 3 below), at the time contemplated below (but not 
before) as follows: Big Rivers shall contribute the Series B Prepayment Amount and an 
additional $1,000,000; the Smelters shall jointly contribute $1,000,000; and EON U.S. 
shall contribute the balance. 

The maximum $1,000,000 increment to be fbnded jointly by the Smelters will be 
allocated between them on a basis satisfactory ta them and reflected in a separate 
agreement between them. Each party’s commitment would be to fund its respective share 
of the Lessor Consideration at the time of the closing of the transactions Contemplated by 
the Termination Agreement, the conditions to such closing being governed by such 
agreement; provided, that in the event those transactions under the Termination Agreement 
are to close prior to the closing of the transactions contemplated by the Transaction 
Termination Agreement dated as of March 26, 2007, as amended, among Big Rivers, 
Western Kentucky Energy Corp. and LG&E Energy Marketing Inc. (the “Transaction 
Termination Agreement”), other than as a result of an election by E.ON U.S. to deliver an 
Election Notice (as defined below) pursuant to Section 5 of this letter agreement, E.ON 
1J.S. shall have the right and option, exercisable in its sole discretion at any time (whether 
before or following the closing of the transactions contemplated by the Termination 
Agreement), to delay the funding of its respective share of the Lessor Consideration until 
the closing contemplated by the Transaction Termination Agreement, and in such event the 
funding obligation of E O N  lJ.S. shall not accrue under this letter agreement until such 
OHS East:160433748.7 
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time as either that closing under the Transaction Termination Agreement has occurred or 
E.ON U.S. has elected to tender delivery of its respective share of the Lessor 
Consideration, whichever is earlier. Except as otherwise provided in Section 5 below, no 
party would be obligated to first fbnd any portion of its commitment unless and until the 
other parties h n d  their respective share at the same time. 

3. The specific amount of the funding commitment of E.ON U.S. hereunder 
will be such amount as may be determined by Big Rivers and E.ON 1J.S. on the basis of 
the final terms and conditions ofthe Termination Agreement agreed to by them in writing, 
after taking into account the contributions of Big Rivers and the Smelters contemplated in 
Section 2 above, and the liquidation, sale, application and netting against the Lessor 
Consideration of all proceeds received by Big Rivers or its designee or paid on behalf of 
Rig Rivers to any Lease Transaction Parties in respect of the termination, liquidation or 
sale (as applicable) of the Payment Agreements and the Funding Agreements; provided, 
that the hnding commitment of E.ON U.S. hereunder shall be further conditioned on (a) 
the application of the Payment Termination Amount under each Payment Agreement at the 
closing contemplated by the Termination Agreement in the manner contemplated in that 
agreement and (b) the termination and/or liquidation of the Funding Agreements in full and 
the application of all proceeds of that termination and/or liquidation toward the payment of 
the Lessor Consideration at that closing. Rig Rivers will keep E.ON U.S. and the Smelters 
reasonably apprised of the status and final negotiation of the terms and conditions of the 
Termination Agreement and will provide appropriate documentation detailing the Lessor 
Consideration prior to the closing of the transactions contemplated by the Termination 
Agreement. Attached to this letter agreement as Exhibit A is a spreadsheet setting forth a 
representative calculation of the portion of the Lessor Consideration that would have been 
contributed by EON 1J.S. under this letter agreement assuming the closing of the 
transactions contemplated by the Termination Agreement has occurred on the date hereof. 
The actual fbnding contribution of E.ON U.S. required at the actual closing of those 
transactions will depend on the data inputs contemplated in the attached spreadsheet as of 
that closing date. 

4. Upon the closing of the transactions contemplated by the Termination 
Agreement, the government securities pledged under the Government Securities Pledge 
Agreements, together with any proceeds fi-om the sale or other disposition thereof, shall be 
the sole property of Big Rivers. 

5 .  E.0N U.S. will have the right and option, exercisable by it at any time by 
written notice delivered to Big Rivers and the Smelters at their addresses set forth above 
(an “Election Notice”), to elect to cause the closing of the transactions contemplated by the 
Termination Agreement (the “BofA Closing”) to occur prior to the closing of the 
transactions contemplated by the Transaction Termination Agreement (the “Unwind 
OHS W.160433748.7 
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Closing77), on the terms and conditions set forth in this Section 5. In the event an Election 
Notice is deIivered by E.QN U.S. to Big Rivers and the Smelters as contemplated above, 
each of Big Rivers and E.ON 1J.S~ will cooperate with one another and use their respective 
reasonable best efforts to cause the BofA Closing to occur as soon as practicable following 
the date of that notice, upon the terms and subject to the conditions set forth in the 
Termination Agreement to be agreed upon by Big Rivers and E.QN U.S. as contemplated 
above. Notwithstanding anything contained in this letter agreement to the contrary, in the 
event the BofA Closing shall occur (pursuant to that agreed Termination Agreement) 
following the delivery of an Election Notice but prior to the Unwind Closing (or an eariier 
termination of this letter agreement as Contemplated below), E.QN U.S. agrees to initially 
contribute toward the BofA Closing the full amount of the Lessor Consideration 
contemplated in Section 2 of this letter agreement (that is, net of the proceeds referred to in 
Section 3 above), including the contributions fkom Big Rivers and the Smelters described 
in that Section 2, as well as all related “Transaction Costs” (as defined in the Joint Cost 
Sharing Agreement) that are payable by Big Rivers to one or more of the Lease 
Transaction Parties under Section 5 of the Termination Agreement (exclusive of the Lessor 
Consideration). Thereabter, in the event the Unwind Closing shall occur: (a) Big Rivers 
agrees to remit and pay to EON U.S. at the Unwind Closing the amount of $l7OO0,O0O in 
immediately available fimds, representing Big Rivers‘ contribution toward the Lessor 
Consideration as contemplated in Section 2 above, (b) the Smelters jointly agree to remit 
and pay to E.ON U.S. at the Unwind Closing the amount of $1,000,000 in immediately 
available funds, representing the Smelters’ collective contriiution toward the Lessor 
Consideration as contemplated in that Section 2, and (c) all such “Transaction Costs” shall 
be subject to reimbursement in accordance with the Joint Cost Sharing Agreement. In the 
event the BofA Closing occurs following the delivery of an Election Notice but prior to the 
Unwind Closing as contemplated herein, then unless and untiI the Unwind Closing 
thereafter occurs, Big Rivers and the Smelters shall have no obligation to pay or reimburse 
E.ON US. for any portion of the Lessor Consideration (other than the application by Big 
Rivers af the proceeds described in Section 3 above that are within its possession or 
control) or such “Transaction Costs” contrLbuted by E.ON US. at the RofA Closing. 

6.  The Joint Fee Sharing Agreement and the Joint Cost Sharing Agreement 
shall continue in full force and effect fiom and after the execution of this letter agreement 
in accordance with their respective terms. This letter agreement shall not be deemed to 
amend, modify or supplement the Joint Fee Sharing Agreement or the Joint Cost Sharing 
Agreement. For the avoidance of doubt, the parties hereto agree that, except as otherwise 
provided in Section 5 above, fees and expenses (exclusive of the Lessor Consideration) 
incurred by the Lease Transaction Parties payable or paid by Rig Rivers pursuant to 
Section 5 of the Termination Agreement shall constitute “Transaction Costs” subject to 
shared contribution under and in accordance with the Joint Cost Sharing Agreement, but 
shall not constitute costs or expenses that are recoverable by Big Rivers from E.ON. U.S. 
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or any of its afiliates or subsidiaries pursuant to any other agreement(s)) between or 
among those parties. In addition, Big Rivers agrees that its respective share of the Lessor 
Consideration paid or payable by it under this letter agreement or the Termination 
Agreement shall not be a cost or expense recoverable by Big Rivers under any other 
agreement(s) between or among Big Rivers, E.ON US. or any of its affiliates or 
subsidiaries. 

7. It is acknowledged and agreed by the parties hereto that the final 
Termination Agreement may contain modifications or other changes to the defined terms 
used herein and the provisions applicable with respect thereto. The parties agree that no 
such modification(s) shall be deemed to modi5 this letter agreement absent the written 
agreement of the parties to such modification(s), and further agree that, to the extent any 
such modification or other change to the Termination Agreement requires an amendment 
or supplement to this letter agreement, the parties shall cooperate in good faith to negotiate 
and execute such amendment or supplement in order to sustain the intent ofthe parties as 
expressed herein. 

8. Notwithstanding anything to the contrary set forth in this letter agreement, 
this letter agreement shall become null and void and of no further force or effect, without 
notice or further action on the part of any party, in the event the Transaction Termination 
Agreement shall be terminated in accordance with its terms at any time prior to the time at 
which E.ON U.S. shall have an unconditional obligation to fund its respective share of the 
Lessor Consideration pursuant to this letter agreement. 

9. This letter agreement shall be governed by and construed and enforced in 
accordance with the laws of the Commonwealth of Kentucky, without regard to the 
conflict of laws rules or principles of that state. 

[Signature page follows.] 
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If the foregoing is consistent with our agreement, please execute a copy of this 
letter in the space provided below and return it to the undersigned. Thank you. 

EON U.S. LLC 

BY: -.____ 
Paul W. Thompson 
Senior Vice President - Energy Services 

ACCEPTED AND AGREED TO: 

BIG W R S  ELECTRIC CORPQMTION 

By: 
Michael Core, President & CEO 

ALCAN PRIMARY PRODUCTS CORPORATION 

By: - 
Y’VOII d’Anjou, President 

CENTURY ALtJMINUM OF IXI%R.JCKY GENERAL PARTNEIRSIm 

By: 
E. Jack Gates, President 
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EXHIBIT 6 

WILSON OPERATING AGREEMENT AMENDMENT 



OH&S Draft -June 2,2008 

AMENDMENT TO 

OPERATING AND SUPPORT AGREEMENT 

Dated as of [July 15],2008 

among 

PRR- 3 STATUTQRY TRUST, 

FBR-1 STATUTORY TRUST, 

acting through U.S. RANK NATIONAL ASSOCIATION, a national banking association 
organized under the laws of the United States, not in its individual capacity but solely as Trustee, 

acting through U.S. BANK NATIONAL ASSOCIATION, a national banking association 
organized under the laws of the United States, not in its individual capacity but solely as Trustee, 

FBR-2 STATUTORY TRUST, 
acting through U.S. BANK NATIONAL ASSOCIATION, a national banking association 

organized under the laws of the United States, not in its individual capacity but solely as Trustee, 

and 

BIG RIVERS ELECTRIC CQRPQRATION 

D.B. WILSON UNIT 1 

OHS East1 60436085.5 -1- 



This AMENDMENT TO OPERATING AND SUPPORT AGREEMENT, dated as of 
[July 151, 2008 (the “Effective Date”), is entered into by and among FBR-1 STATUTORY 
TRUST, a Connecticut statutory trust, acting through U.S. BANK NATIONAL 
ASSOCIATION, a national banking association organized under the laws of the United States, 
not in its individual capacity but solely as Trustee of a Connecticut statutory trust created by the 
Trust Agreement (the “FBR- 1 Trust”), FBR-2 STATUTORY TRUST, a Connecticut statutory 
trust, acting through 1J.S. BANK NATIONAL ASSOCIATION, a national banking association 
organized under the laws of the IJnited States, not in its individual capacity but solely as Trustee 
of a Connecticut statutory trust created by the Trust Agreement (FBR-2) (the “FBR-2 Trust” and, 
together with the FBR-1 Trust, the “FBR Trusts”), PBR-3 STATUTORY TRUST, a 
Connecticut statutory trust, acting through US.  RANK NATIONAL ASSOCIATION, a national 
banking association organized under the laws of the United States, not in its individual capacity 
but solely as Trustee of a Connecticut statutory trust created by the Trust Agreement (PBR-3) 
(the “PBR-3 Trust” and, together with the FBR Trusts, the “Owner Trusts”), and BIG RIVERS 
ELECTRIC CORPORATION, a rural electric cooperative organized under the laws of the 
Commonwealth of Kentucky (‘‘Big kvers”). 

WHEREAS, Big Rivers is a rural electric cooperative engaged in the generation and 
transmission of electric power and energy for wholesale sale and delivery to its members and 
others in the Commonwealth of Kentucky; 

WHEREAS, Big Rivers has constructed and placed in service Plant Wilson, an electric 
generating facility which is located at the Site near Centertown, Kentucky and is designed to 
burn coal as a primary fuel; 

WHEREAS, each Owner Trust has acquired a long-term leasehold interest in its 
Undivided Interest in Plant Wilson, and each has subleased its leasehold interest in the 
Undivided Interest to Big Rivers pursuant to a Facility Lease for the Facility Lease Term; 

WHEREAS, Big Rivers has leased separate undivided interests in the Site in favor of 
each Owner Trust, which, in turn, have subleased their undivided leasehold interest in the Site to 
Big Rivers; 

WHEREAS, pursuant to the Facility Lease, Big Rivers is obligated to cause the Facility 
to be operated arid maintained in accordance with the terms of the Facility Lease. 

WHEREAS, the parties entered into an Operating and Support Agreement, darted as of 
April 1, 2000, among Big Rivers and the Owner Trusts (the “Original Operating; Agreement”), 
pursuant to which Big Rivers has been providing certain services regarding the operation of the 
Facility as an electric generating facility; 

WHEREAS, pursuant to an Omnibus Termination Agreement, dated as of [July 151, 
2008, among Big Rivers, the FBR Trusts, and certain other parties (the “Omnibus Termination 
Agreement”), the parties have agreed to terminate (i) the Facility Lease Agreement, dated as of 
April 1,2000, between FBR-1 Trust and Big Rivers, and (ii) the Facility Lease Agreement, dated 
as of April 1, 2000, between FRR-2 Trust and Big Rivers (such agreements, together, the ‘‘B 
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Facility Leases”), and certain other Operative Documents (as defined and specified therein), on 
the terms of the Omnibus Termination Agreement; 

WHEREAS, pursuant to the Omnibus Termination Agreement and solely with respect to 
the FBR Facility Leases, Big Rivers will purchase each of the Facility Lessor’s Interests 
(including all of the right, title and interest of each of the respective FBR Trust in, to and under 
the Undivided Interest in the Wilson Unit) and each of such FBR Trusts has agreed to such 
purchase; and 

WHEREAS, the parties hereto desire to amend the Original Operating Agreement to 
reflect the termination of the FBR Facility Leases on the terms of the Omnibus Termination 
Agreement . 

NOW THEREFORE, in consideration of the premises and of other good and valuable 
consideration, receipt of which is hereby acknowledged, the parties hereto agree as follows: 

SECTION 1. ACKNOWLEDGMENT. 

Big Rivers and each Owner Trust hereby acknowledge the termination of the FBR 
Facility Leases pursuant to the Omnibus Termination Agreement. 

SECTION 2. ELEASE AND DISCHARGE. 

Each of Rig Rivers and the PBR-3 Trust does hereby release and discharge each 
FBR Trust from any and all obligations owing to Big fivers or the PBR-3 Trust under the 
Original Operating Agreement from and after the Effective Date. Each of Big Rivers and the 
PBR-3 Trust hereby acknowledges and agrees that, in consequence of the Omnibus Termination 
Agreement, each FBR Trust is hereby released and discharged as a party to the Original 
Operating Agreement. 

SECTION 3. AMENDMENTS. 

The Original Operating Agreement is hereby amended as follows: 

Section 3.1. In Section 1.1 of the Original Operating Agreement, the definition of 
“Facility Lessor” is amended to read as follows: 

“Facility Lessor” shall mean tlze PBR-3 Trust, as Facility Lessor. undes its 
Facility Lease. 

Section 3.2. In Section 1.1 of the Original Operating Agreement, the definition of 
“Facility User” is amended by adding clause (iv) to the definition, to read as follows: 

os (iv) Big Rivess, as tlze owner of the 57.224893 1 % [Jndivided Interest. 

Section 3.3. Section 2.7 of the Original Operating Agreement is hereby deleted in its 
entirety, and the following related provisions are amended as follows: 

QHS East:160436085.5 2 



(a) The definition of “Fair Market Sales Value” is amended to delete the 
words “or the Operating Fee paid to the Operator pursuant to Section 2.7 of this Agreement” 
therein. 

(b) The definition of “Operating Fee ” is hereby deleted in its entirety. 

(c) Section 5.4(d) is amended to delete the words “together with any 
compensation payable to the Operator in accordance with Section 2.7 hereof” therein. 

Section 3.4. 
entirety to read as follows: 

Section 4.2 of the Original Operating Agreement is hereby amended in its 

A Facility User which is also the Operutor or an Affiate of the Operator 
(a) shall not be entitled to vote on any matter upon which the Facility Users are 
entitled to vote hereunder at any time an Event of Default has occur-red and is 
continuing under any Facility Lease or, ifsuch Facility rher is Big Rivers, at any 
time a default by Rig Rivers is continuing under this Agreement and (b) shall not 
under any cii-cumstances be entitled to vote on the resignation or removal of the 
Opesator. In the circumstances described in the pveceding sentence, and in any 
other circumstances where the Facility User is not entitled to vote on matters 
hereunder, the Entitlement Share of such Facility User shall for voting puiFoses, 
be deemed to be equal to zero. 

Section 3.5. A new Section 4.3 is hereby added to the Original Operating Agreement, 
entitled “Facility Lessor’s Voting Rights”, to read as follows: 

Notwithstanding anything to the contrary contained heipein, at any time 
that Big River-s (including any Affiliate thereoj is both a Facility User and the 
Operator, any matter upon which the Facility Users are entitled to vote hereunder 
shall require the approval of the Facility Lessor. 

SECTION 4. LAW GOVERNING. This Amendment shall be governed by and construed in 
accordance with the laws of the State of New York including all matters of construction, validity 
and performance (including Section 5-1401 and Section 5-1402 of the New York General 
Obligations Law but excluding all other choice of law and conflicts of law rules). 

SECTION 5. EFFECTIVENESS. This Amendment shall be effective upon completion of the 
transactions contemplated by the Omnibus Termination Agreement to occur on the Effective 
Date. 

SECTION 6 .  COUNTERPARTS. This Amendment may be executed in two or more 
counterparts, all of which taken together shall constitute a single agreement. 
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to 
Operating and Support Agreement to be executed and delivered by their respective officers 
thereunto duly authorized as of the day and year first above written. 

BIG RIVERS ELECTRIC CORPORATION 

_____- By: 
Name: 
Title: 

PBR-3 STATUTORY TRUST 

By: U.S. Bank National Association, as Trustee 

By: 
Name: 
Title: 

FBR-1 STATUTORY TRTJST and 
FBR-2 STATUTORY TRUST 

By: U.S. Bank National Association, as Trustee 

BY: _- 
Name: 
Title: 

Amendment to Plant Wilson Operating and Support Agreement 
OHS East: 160436085.5 
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SECOND SUPPLEMENTAL TESTIMONY OF 
C. WILLIAM BLACKBURN 

Q. Please state your name. 

A. My name is C. William Blackburn. 

Q. 

supplemental testimony, and rebuttal testimony in this proceeding? 

Are you the same C. William Blackburn who previously submitted direct testimony, 

A. Yes,Iam. 

Q. Please summarize the purpose of your second supplemental testimony. 

A. The purpose of my second supplemental testimony is (i) to describe an amendment to the 

Transaction Termination Agreement and changes to the agreements with the Smelters being filed 

with this testimony; (ii) to describe a regulatory account Big Rivers is proposing relating to the 

Smelter Agreement amendments; (iii) to describe the changes made in the updated Unwind 

Financial Model being filed with this testimony; and (iv) to describe an agreement teiininating 

Bank of America’s lease interests in Big Rivers’ property, a related cost share agreement, and a 

related amendment to the Wilson Operating Agreement from the 2000 sale/lease of Big Rivers’ 

Wilson Station. 
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Q. 

Agreement and the changes to the Smelter Agreements you mentioned. 

Please describe the purpose of the amendment to the Transaction Termination 

A. 

Transaction Termination Agreement, and revised Smelter Agreements. The Smelter Agreements 

include a retail agreement, a wholesale agreement, and a coordination agreement for each of the 

two aluminum smelters on the Big Rivers Member system (Alcan Primary Products Corporation 

and Century Aluminum of Kentucky General Partnership). The purpose of the Second 

Amendment and the revisions to the Smelter Agreements is largely related to resolution of an 

issue that arose among Big Rivers, the Smelters, and E.ON over changing fuel price projections. 

Big Rivers is filing with this testimony a proposed Second Amendment to the 

Q. How is the resolution reflected in the Second Amendment? 

A. 

payment to Big Rivers under the Transaction Termination Agreement by $82 million, to 

$383,500,000.00. The Second Amendment reflects the additional consideration. 

As part of the resolution of the fuel issue, E.ON agreed to increase its termination 

Q. How is the resolution reflected in the revisions to the Smelter Agreements? 

A. The Smelter Agreement revisions are, in part, related to the additional consideration Big 

Rivers will receive from E.ON. Rig Rivers will use the additional consideration to increase the 

Economic Reserve account that will be applied against Fuel Adjustment Clause and 

Environmental Surcharge charges applicable to Big Rivers’ Members’ non-Smelter load (the 
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“Economic Reserve” account) by $82 million, bringing the total funding for the Economic 

Reserve account at closing to a total of $157 million. In addition, Big Rivers will use $7 million 

of its own funds generated fiom smelter margins to create two new accounts, one for Alcan and 

one for Century, the Smelter FAC Reserve accounts, to help offset the costs to the Smelters of 

the projected increases in fuel costs. The $7 million is approximately equal to the margins that 

Big Rivers will receive &om its Tier 3 energy sales to Kenergy for use by the Smelters from May 

through July 2008, a t h e  period beyond the modeled closing date of April 30,2008. 

Q. What else do the revisions to the Smelter Agreements do? 

A. The revisions reduce the threshold at which Big Rivers is permitted to contribute 

additional funds at closing to the Economic Reserve account from $160 million to $125 million 

(unrestricted). The revisions also permit Big Rivers to seek an adjustment in its FAC, 

Environmental Surcharge, and the Non-FAC PPA clause applicable to the Smelter load to 

address any rate adjustment restrictions &om the pending appeal of the Franklin Circuit Court 

order relating to adjustment clauses under Kentucky law. The revisions further reflect the final 

resolution between Kenergy Corp. and the Smelters regarding certain patronage capital matters. 

The revisions also clarifL that curtailments for purchased power in the Smelter Agreements are 

included in the costs of the purchased power under the Non-FAC PPA to avoid an inequitable 

distribution of the savings on the part of the Smelter curtailing. And the revisions adjust the 

conditions to closing in the Smelter Agreements to reflect Big Rivers’ current plans not to issue 

debt in the capital markets contemporaneously with the Closing Date. 
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Q. 

Smelter FAC Reserve regulatory accounts? 

Is Big Rjvers asking the Public Service Commission for approval to establish the 

A. Yes. 

Q. Can you explain further how the Smelter FAC Reserve accounts will work? 

A. 

account. Beginning in 2009, Big Rivers will use the Smelter FAC Reserve accounts to offset the 

Smelters' fuel costs to the extent that those costs exceed amounts previously modeled (on a 

MW1.1 basis). The amount of the reserve for each Smelter is its percentage (based on relative 

"Base Demand" as defined in the Retail Electric Service Agreements) of the $7 million which 

Big Rivers will fimd on the closing date, and which is approximately equal to the margins that 

Big Rivers will receive from its Tier 3 Energy sales to Kenergy for use by the Smelters from 

May through July, a time period beyond the modeled closing date of April 30,2008. Big Rivers 

will make no additional "principal" contributions to the reserve in the future. The reserve will be 

reduced as the Smelters offset their he1 costs with amounts from the reserve or as Rig Rivers 

incurs any tax liability with respect thereto. Any amounts remaining in a Smelter's reserve 

following the termination of its agreement would flow to the Economic Reserve Big Rivers has 

established for the non-Smelter Members. The Smelters will also receive payments from E.ON's 

additional $70 million contribution to offset their fuel costs, reducing their effective rate as 

reflected on Attachment A to Exhibit 7 hereto, the Second Supplemental Testimony of C. 

William Blackbum. 

Yes. Smelter FAC Reserve accounts will work much like the Economic Reserve 
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Q. Explain the Bank of America termination agreement. 

A. 

leveraged lease. The parties have agreed to terminate Bank of America’s interests in that lease 

through the Omnibus Termination Agreement that is being filed with this testimony (the “Bank 

of America Termination Agreement”). 

Bank of America hoIds a lease on Big Rivers’ property under Big Rivers’ existing 

Q. Please explain the Bank of America cost share agreement. 

A. 

the Bank of America Cost Share Agreement) will divide among those parties the amount that 

will be paid to Bank of America under the Bank of America Termination Agreement. 

A proposed letter agreement among Big Rivers, E.ON, and the Smelters (referred to as 

Q. 

to earlier? 

Can you describe the amendments to the Wilson Operating Agreement you referred 

A. Yes. The Wilson Operating Agreement Amendment is an amendment of the Operating 

and Support Agreement relating to Big Rivers’ D.B. Wilson generating plant entered into on 

April 1 2000, as part of Big Rivers’ leveraged lease transaction. The Amendment is necessitated 

by the fact that, under the Bank of America Termination Agreement, Big Rivers will purchase 

the Undivided Interests from Bank of America-related entities (the FBR-1 Trust and FBR-2 

Trust), and, in addition, following the Unwind, will act as both a Facility User and the Operator. 
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The Amendment (i) provides that, following the acquisition of such interests, the remaining 

PBR-3 Trust will be the sole “Facility Lessor;” (ii) deletes all provisions and references 

regarding the “Operating Fee” which will no longer be payable to the operator; and (iii) provides 

that, at any time Big Rivers (including its Affiliates) is both the Operator and a Facility User, the 

consent of PBR-3 Trust (the sole remaining Facility Lessor) will be required for all actions on 

which the Facility Users are entitled to vote. 

Q. 

America termination agreement and cost share agreement, and the Wilson Operating 

Agreement Amendment in substantially final form. 

Are the Second Amendment, the revisions to the Smelter Agreements, the Rank of 

A. 

subject to the approval of Big Rivers’ board of directors and E.0N’s board of directors. 

To the best of my knowledge and belief, they are, except that the Second Amendment is 

Q. Please explain the changes made in the Unwind Financial Model filed with this 

testimony. 

A. 

or about April 23,2008, include a remarketing of the PCB bonds in early 2009; updates fi-om the 

Production Cost Model (projected fuel increases and changes in SO2 and NOx allowance prices); 

the additional consideration Rig Rivers is receiving fi-om E.ON relating to resolution of the fuel 

The key changes in the Unwind Financial Model since the version of the model filed on 

issue; the buyout of Bank of America’s lease interests; the Member regulatory account (that is in 

lieu of a PPA) is assumed to start amortizing in 201 1 with Big Rivers’ next general rate case 
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rather than in 201 3; and pre-transaction cash balances are adjusted upward to match mid-year 

expectations. 

Q. Please describe the change in the remarketing of the PCB bonds. 

A. 

steps, one in 2013 and one in 2022, to be effective through April 2038. In the April 23,2008 

model, the interest rate was adjusted to 5.0%. The Unwind Financial Model filed today reflects 

Big Rivers’ current expectation that the PCB bonds will be refunded and remarketed at the 5.0% 

rate in early 2009, to be effective through April 2038. 

The PCB bonds were originally assumed to be refinanced and refunded at 3.6% in two 

Q. Can you describe in more detail the updates to the Production Cost Model? 

A. 

primarily in the early years of the Unwind; increases in power purchase costs; increases in 

revenues for off-system sales; and significant increases in net allowance costs. 

Yes. The updated Production Cost Model has significant increases in fuel prices, 

Q. Please describe the changes in projected fuel prices. 

A. The higher coal prices in the updated Unwind Financial Model are derived from a 

blended average of the current contracts and current bids for coal to WKEC for contracts Big 

Rivers intends to assume. The prices for the open coal positions after 201 3 are projected using 

the most recent data from Global Insight. The most recent Global Insight forecast was received 
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by Big Rivers in April of this year and was filed in this case at Tab 23 of the May 30,2008 data 

response update. 

Q. 

power purchase costs and off-system sales revenues. 

Please describe the changes in the updated Unwind Financial Model related to 

A. 

the closing date has been moved beyond April through July 2008 in the model and Big Rivers 

will continue to make off-system sales during this period. In addition, the regional power market 

reflects higher prices for off-system sales. Any increased power purchase costs are offset by 

increased off-system sales. Both of these changes are reflected in the updated Unwind Financial 

Model. 

The updated Production Cost Model shows more revenue from off-system sales because 

Q. Please describe changes in the SO2 and NOx allowance prices. 

A. The allowance prices in the new Global Insight forecast, which are used in the Updated 

Financial Model, are significantly lower in earlier years. Because the model contemplates Big 

Rivers selling surplus allowances, Big Rivers is projected to receive less revenue from allowance 

sales. The model thus shaws a greater environmental surcharge. Obviously, these assumptions 

are more conservative than in the previous model runs, as are the assumptions with respect to 

fuel prices. 
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Q. 

additional compensation Big Rivers is receiving from E.ON? 

Can you describe in more detail the changes to the model resulting from the 

A. 

from E.ON for increased &el costs, the model was revised to show the $82 million proceeds 

flowing to the Members' non-Smelter load, and the $7 million in Tier 3 margins contributed by 

Big Rivers being utilized to mitigate increased k e l  costs to the Smelters. 

Yes. As a result of the $82 million in additional compensation Big Rivers is receiving 

The $70 million additional that E.ON is contributing to offset increased fuel costs to the 

Smelters is not reflected in the madel because it will only indirectly affect the Smelters' rates. 

The Smelters will pay Big Rivers their contractual rates (with all adjustments, including the $7 

million contribution from Big Rivers for fbel). The Smelters will then receive payment of the 

portion of the $70 million fiom E.ON to which they are entitled to mitigate increased fuel costs. 

Obviously, the effective rates the Smelters will pay will be lower than they otherwise would be 

under the updated Unwind Financial Model because of E.ON's contribution. The Smelters' 

projected effective rates are shown on Attachment A to this testimony. 

Q. 

in the updated model results? 

Are the changes relating to the buyout of Bank of America's lease interests reflected 

A. 

model results. 

Yes. The buyout of Rank of America's lease interests has a de minimus net impact on 
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Q. 

Unwind Financial Model beginning in 2011, instead of 2013. 

Please describe why the Member regulatory account is amortized in the updated 

A. 

Rivers will receive, there will be more funds in the Member regulatory account than was 

originally anticipated. Accordingly, Big Rivers has modeled amortization of the regulatory 

account to start coincident with Big Rivers' next general rate case, which is expected to be based 

on a 2009 test year and to be effective on January 1,201 1. 

Because of the higher fuel prices and associated higher purchase power expense Big 

Q. 

Financial Model? 

Why are pre-transaction cash balances adjusted upward in the updated Unwind 

A. 

will not occur until at least July (instead of April) 2008, Big Rivers will receive more revenue 

because it is continuing to make significant off-system sales pending the closing of the Unwind 

Transaction. Second, off-system sale prices have been higher than was originally projected in 

the Unwind Financial Model. The resulting increased revenues are reflected as higher pre- 

transaction cash balances in the Unwind Financial Model. 

Pre-transaction cash balances are higher for two reasons. First, because the closing date 

Q. Does this conclude your testimony at this time? 

A. Yes. 
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