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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY

RECEIVED
In the Matter of:
DEC 30 2008
The applications of Big Rivers Electric PUBLIC SERVICE
Corporation for: COMMISSION

(I) Approval of Wholesale Tariff Additions
for Big Rivers Electric Corporation, (II)
Approval of Transactions, (III) Approval
to Issue Evidences of Indebtedness, and (IV)
Approval of Amendments to Contracts; and

CASE No. 2007-00455

R T T S e

Of E.ON U.S. LLC, Western Kentucky
Energy Corp. and LG&E Energy Marketing,)
Inc. for Approval of Transactions )

BRIEF OF MEADE COUNTY RURAL ELECTRIC
COOPERATIVE CORPORATION, JACKSON PURCHASE ENERGY
CORPORATION and KENERGY CORP.

Now come MEADE COUNTY RURAL ELECTRIC COOPERATIVE
CORPORATION, JACKSON PURCHASE ENERGY COOPERATIVE
CORPORATION, and KENERGY CORP. (“Members’™), by counsel, and for brief
herein state as follows:

MEMBERS’ SUPPORT OF UNWIND

The Members jointly are the owners of Big Rivers Electric Corporation
(“Big Rivers™). They are each represented by two (2) elected members on Big Rivers’
six (6) person board of directors. Collectively, the Members provide retail service to over

110,000 residential, commercial and industrial customers in 26 counties in Western



Kentucky. The Members have a vital stake in this proceeding. Through their boards of
directors they have a fiduciary responsibility to act in the best interests of their customers,
and they support the Unwind.

The Members have been closely involved as this transaction has unfolded
since 2003. Bums Mercer, President and CEO of Meade County RECC, was selected to
take the lead for the Members and he became part of the Big Rivers negotiating team.
He has filed testimony twice in this proceeding, first direct testimony as Exhibit 26 to the
initial Application and subsequently supplemental direct testimony as Exhibit 101 to the
Amended and Supplemental Application dated October 9, 2008.

Early in the process the Members retained the consulting services of Jack
Gaines of JDG Consulting LLC to be their representative as this matter moved forward.
Mr. Gaines has a lengthy history of involvement in financial, contractual and both
wholesale and retail rate matters affecting the Members (Mercer testimony, Exhibit 26, p.
6, I. 1). As the Commission is aware, Mr. Gaines designed the five (5) pass through
riders that have received conditional approval by the Commission in Case Nos. 2007-
00470, 2008-00009 and 2008-00010.

Big Rivers’ Finances

Mr. Mercer’s testimony emphasizes the importance that the Members attach
to the restoration of Big Rivers’ financial stability and flexibility if the Unwind is
approved. At present Big Rivers is hamstrung in its operations should an unexpected
event cause significant financial expenditures. If Members’ loads increase significantly,

be it from a new industrial customer or increases from a customer’s load, Big Rivers
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simply does not have the financial ability to undertake new investments in generation
assets to meet these load increases (Mercer testimony, Exhibit 26, p. 11, 1. 7and p. 12, L
1). The Unwind shifts Big Rivers’ equity from a negative 11% to a minimum positive
26%'. In October 2008 Big Rivers had a negative equity of $139 million and is expected
to have a positive equity of $372 million after closing®. Without question, this favorable
shift in equity will bode well for Big Rivers and the Members in meeting challenges and
opportunities that lie ahead.

The Members have shown their support for strengthening Big Rivers’
financial condition. Upon request by Big Rivers each of the Members unanimously
agreed to extend its all-requirements wholesale power contract through the year 2043 (see
Exhibit 27 to Application). The extension of these wholesale power contracts obviously
will be of assistance to Big Rivers’ obtaining an investment grade rating, which is a
condition of Big Rivers being able to proceed following Unwind approval.

Rates and the Smelters

At or near the top of the list of issues in this case is the question of rates. It
has been generally acknowledged by all involved that there are risks associated with rates
if the Unwind is approved. However, the Members submit that the relevant questions are

not whether there are risks, but whether the risks are reasonable when considered against

' In Mercer testimony attached to the original application, Exhibit 26, p. 10, I 13, these percentages were stated to
be 13.6% and 24% respectively. In Big Rivers' amended filing the above current percentages are found in Exhibit
102, supplemental direct testimony of Michael H Core, Exhibit MHC-2 and supplemental direct testimony of
Robert 8. Mudge, Exhibit 98, atp. 14

* In Mercer testimony attached to the original appiication, Exhibit 26, p. 10, 1. 13, these amounts were stated to be
%288 4 million before initial filing and $377 million after closing  In Big Rivers’ amended filing the above current
amounts ate found in Exhibit 102, supplemental direct testimony of Michael H Core, Exhibit MHC-2



continuing with the existing contractual relationships, and whether prudent steps have
been taken in attempting to identify the risks and taking actions to mitigate them.

There are two (2) general categories of rates under consideration in this
case, the rates for the two (2) Smelters and the rates for the non-smelter ratepayers.
Determined efforts have been made to profect the non-smelter ratepayers following the
closing of the Unwind. Big Rivers’ will be financially strengthened by the infusion of
cash and other monetary considerations paid by E.ON ftotaling approximately $756
million (Amended and Supplemental Application Exhibit 78, Third Supplemental Direct
Testimony of C. William Blackburn, Exhibit CWB-15). From these proceeds, Big Rivers
is setting aside $157 million in an Economic Reserve account which will be used to offset
future potential rate increases to the non-smelter Members that may arise under Big
Rivers® fuel charge and environmental surcharge (Mercer testimony, Exhibit 26, p. 8, 1. 7;
Supplemental Direct Testimony of William Steven Seelye, Exhibit 103 at page 6).
Additionally, the Smelters will pay monthly surcharges to reduce the fuel and
environmental amounts to be paid by the non-smelter ratepayers, and the Smelters will be
required to make additional payments annually as necessary to enable Big Rivers to
achieve a 1.24 TIER. In total, consideration from the Smelters is expected to be
approximately $327 million through their contract term (Tab 11B to November 7, 2008,
updated response to AG Data Request No. 67). All of these payments obviously will
help forestall the need for any rate increases of the non-smelter customers {Mercer

testimony, Exhibit 26, p. 9, 1. 1).



In the future Big Rivers® wholesale rates, and consequently the Members’
retail rates, are expected to increase regardless of whether the Unwind is approved. It
cannot be stated definitively whether these increases will be greater if the Unwind occurs.
Nevertheless, prudent, responsible steps have been taken to mitigate risks in the Unwind
and there are compelling reasons not associated with the rates that support approval of the
Unwind.

One of these compelling reasons is to enable the two (2) Smelters to remain
in business after the expiration of their current service agreements in 2010 and 2011. No
one questions that if new agreements with below market rates are not in place, there is a
high probability that the Smelters will have to close their doors. The loss of jobs and
income, with the inevitable ripple effect, would be simply devastating to the economies
in the Members’ service territories. As Mr. Mercer put it, "We want the Smelters to stay
in business.” (Mercer testimony, Exhibit 26, p. 12, 1. 20).

As expressed above, determined efforts have been made to protect all
affected ratepayers, both non-smelter and the Smelters. The Smelters have negotiated
their contracts and support the Unwind, so the ultimate question is whether the proposal
before the Commission achieves a good balance for all ratepayers. The rate proposals in
this case are the result of lengthy and intense negotiations and the Members submit that a
good balance has been achieved for all of the Members’ customers, smelter and non-
smelter alike. The proposed rates satisfy the requirement of being fair, just and

reasonable and they are non-discriminatory.



THE AG’S POSITION

It is not clear whether the AG’s witness David Brevitz changed his mind
and the AG followed, or whether the AG influenced Mr. Brevitz’s change. Either way it
greatly diminishes the effectiveness of the AG’s position. On the one hand the AG’s
position is suspect if the AG did accede to the change of heart of a single person, and on
the other hand the creditability of this witness is lost if he succumbed to outside
influence. Moreover, Mr. Brevitz’s conclusions are ill-founded because he fails to
recognize that the terms with HMPL are locked-in insofar as what the Commission is
requested to approve, and it clearly was improper for him to take sides with respect to the
condition of HMPL’s Station Two since Mr. Brevitz did not have any expertise in this
area. Further, Mr. Brevitz qualifications to give opinions in this proceeding appear to be
rather thin.

The Members submit that the testimony of Mr. Brevitz should be given
very minimal weight, if any, by the Commission. Regardless of the weight to be given
Mr. Brevitz’s testimony, he does not recommend disapproval of the Unwind, but simply
does not recommend its approval (Brevitz Supplemental Testimony, p. 3, I. 20). His
position and that of the AG should not be an impediment to the Commission’s approval

of this transaction.



CONCLUSION
The reasons to approve the Unwind vastly outweigh any reasons or
considerations to the contrary. The Commission can and should keep regulatory
oversight after Unwind approval. The Members respectfully request the Commission’s

approval of the Unwind.

Melissa Yates

DENTON & KEULER

555 Jefferson Street, Suite 301
Paducah, KY 42001

(270) 443-8253 Telephone
(270) 442-6003 Telefax

and

Frank N. King, Jr.

DORSEY, KING, GRAY, NORMENT & HOPGOOD
318 Second Street

Henderson, Kentucky 42420

(270) 826-3965 Telephone

(270) 826-6672 Telefax
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CERTIFICATE OF SERVICE

1 hereby c‘e1t1fy that the foregoing was served on the persons nam i in the
attached service list by mailing true and correct copigs of same this the 9 day of
December, 2008.

Aot . (f,\,,,
Frank M. King, Jr.,
Counsel for Member Cooperativés
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Owensboro, KY 42402
Attorneys for Big Rivers Electric
Corporation

Hon. Kendrick Riggs

Stoll, Keenon Ogden PLLC

500 West Jefferson Street
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220 West Main Street
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Attorney for EON U.S,, LLC
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Customers

Hon. David Brown

Stites & Harbison, PLLC

1800 Aegon Center

400 West Market Street

Louisville, KY 40202

Attorney for Alcan Primary Products
Corporation and Century Aluminum of
Kentucky General Partnership

Hon. Dennis Howard

Assistant Attorney General

Office of the Attorney General
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1024 Capital Center Drive-Suite 200
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C. William Blackburn

Big Rivers Electric Corporation
Post Office Box 24
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124 West Todd Street

Frankfort, KY 40601

Attorney for IHenderson Municipal
Power & Light



