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E.ON U.S. LLC 

Response to the Attorney General’s 
Supplemental Reauest for Information To Joint Aaplicants 

Question No. 10 
NOV $ 7  2008 

PUBLIC SERVICE 
COMMISSION 

Witness: Paul W. Thompson 

Q-10 Please provide copies of all communications between .Joint Applicants and the 
City of Henderson and/or HMP&L concerning the proposed unwind transaction. 

A-10. See attached 

Following a review by HMP&L. of the November 28, 2005 letter of intent among 
the Joint Applicants (“Letter of Intent”), a series of conimunicatioiis began among 
E.ON U S ,  certain of its affiliates and the City of Henderson and/or HMP&L 
concerning certain issues that were outstanding pursuant to the existing 
agreements. While these outstanding issues did not concern tlie proposed unwind 
transaction, in a letter to Western Icentucky Energy Corp. (“WKEC”) dated 
February 9,2006, counsel for the City of Henderson and HMP&L. set forth fifteen 
outstanding items which tlie City and HMP&L wanted to have resolved prior to 
the City and HMP&L executing a release of the “LG&E Entities” in connection 
with the unwind transaction, These fifteen items were mostly reconciliation of 
outstanding accounting items and resolution of certain minor operational issues, 
but also included references to the Back-up Energy issue and the Excess Energy 
issue described in the attached document entitled “Term Sheet Proposal of E.ON 
U.S. to Resolve Outstanding Issues between Henderson Municipal Power and 
Liglit and E.ON U.S.” (which document was filed in this case as Exhibit PWT-9 
to supplemental testimony of Paul W. Thompson on October 9, 2008). There was 
no inention in the February 9, 2006 letter of a concern about plant condition. The 
accounting reconciliations and virtually all of tlie outstanding operational issues 
set forth in the letter were resolved over subsequent months, as evidenced by (1) 
the attached letter from counsel for the City and HMP&L to L O N  U S ,  LLC 
dated March 21, 2007, (2) by the attached spreadsheet tracking the progress of 
these items as of May 2007, (3) by tlie attached print out of a Powerpoint 
presentation entitled “Resolution of Outstanding Issues Between WKEC and 
HMPL” presented to HMP&L at a meeting on December 12,2007, and (4) by the 
attached draft Settlement Agreement and Release presented to HMP&L. by E ON 
U.S. in June 2008 (which was not accepted by the City and HMP&L nor executed 
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by any of the parties). Since the resolution of these items was a part of WKEC’s 
normal course of business under the existing agreements and did not concern tlie 
unwind transaction, these communications were not provided, but can be made 
available for review, if desired. Neverllieless, communications which specifically 
reference tlie unwind transaction or which involve tlie major items described in 
Exhibit PWT-9 have been included. It is the belief of E.ON U.S. that tlie issues 
described in Exhibit PWT-9 are the only issues remaining. 

In the Letter of Intent, it was anticipated that the City and HMP&L would fully 
release WICEC and LEM &om all liability that may have arisen with respect to the 
existing agreements in connection with their consent to the unwind transaction. 
On March 28, 2006, the City of Henderson and HMP&L sent a letter to Big 
Rivers and LG&E setting forth certain additional issues that they wanted to have 
resolved prior to the City and IIMP&L granting a full release of the “LG&E 
Parties” as contemplated in the Letter of Intent. On or before June 14, 2006, 
HMP&L, provided WKEC with a document entitled “Points for Discussion with 
L.G&E Entities and Big Rivers Electric Corporation Regarding IJnwind 
Transactions” (“HMP&L. Discussion Points”). This document identified certain 
sections ofthe Letter of Intent (a total of 35 items) in which the City and HMP&L 
indicated they had certain questions or requests. 

On lune 22, 2006, counsel for tlie City and HMP&L sent a letter to tlie Joint 
Applicants setting forth the understandiiig of the City and HMP&L in connection 

ith Big Rivers and the LG&E Parties 
counsel for the City and HMP&L. e 
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The unwind trailsactioil was delayed because of issues \villi onc‘ 
of the parties in the Big Rivers leveraged lease transaction. However, 
notwithstanding the assertion by the City and HMP&L, that the plant condition 
issue was serious, the City and HMP&L deferred the review by Exothermic 
Engineering until the unwind transaction resumed many months later. It was not 
until the Fall of 2007 that Exothemiic Engineering completed its visual 
inspections and issued various reports dealing with plant condition and with the 
use of petroleum coke (copies of these reports were filed in this proceeding by 
counsel for the City and HMP&L by letter dated October 29, 2008, see Tab 1) 
E.ON U S. disagreed with the findings of Exothermic Engineering in the reports 
and presented a rebuttal in the attached PowerPoint presentation entitled “Station 

letter with the Commission in this case addressing the claims, facts and asserts 
made in to the City’s October 29, 2008 filing.) The City and HMP&L however 
declined to discuss any particulars about their claims regarding plant condition, 
and refused to provide any information about the amount of their claims. At the 
December 12, 2007 meeting with the City and HMP&L, because it appeared to 
E.ON U.S. that the City and W & L  were taking an unreasonable position with 

further meeting, the City and HMP&L elected not to schedule one with E ON 
U.S to discuss the two options 

E.ON U S understands the need, assuming they were signing a full release giving 
up their rights to pursue these issues, for the City and HMP&L, to resolve the 
contractual matters and any potential claims prior to granting a full release. 
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However, because E.ON U.S. believed that the City and HMP&L were taking an 
unreasonable position regarding these issues, E.ON U S  subsequently abandoned 

Notwithstanding E.ON U S ’s position that it was no longer requesting a full 
release, on or about May 1, 2008, the City and HMP&L sent to E.ON U S a draA 
of a document entitled “Station Two Ternxination and Release Agreement” in 
which the Citv and HMP&L offer to give a full release to the “E ON Station Two 

~~~ 

document does not break down, justify or otherwise support the request for the 
cash payment by WKEC; and the City and HMP&L have been 

unwilling to provide it. Moreover, E O N  U.S. found the representations, 
warranties and indemnities included in the document to be unreasonable. For 
these reasons, the draft document proposed by the City and HMP&L was rejected 
by L O N  U.S. 

Recently, as evidenced by Exhibit PWT-9, E.ON U.S. increased its offer to option 
2 plus $4 million ($1 niillion in cash as a transaction “fee” and $3 million to be 
placed in an escIow to be used by the City and HMP&L, to fund capital 
improvements). This new offer also would not require that the City or HMP&L. 
release any claims it may have; and it offers to resolve all of the outstanding 
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E.ON US is continuing to evaluate the 
November 4,2008 letter fiom HMPL. 

Other miscellaneous attached documents: 

1. Offers to reimburse HMP&L’s costs and expenses in connection with the 
unwind transaction. In April 2007, E.ON U.S. attempted to enter into an 
agreement with HMP&L for reimbursement of costs and expenses incurred by 
HMP&L in connection with the unwind transaction. HMP&L declined to 

to the agreement. E.ON U S .  has offered, 
to pay such costs and expenses of HMP&L 

2 .  Non-Disclosure Ameements. The City, HMP&L. and E.ON U.S. entities 
entered into a Non-Disclosure Agreement (and a separate Non-Disclosure 
Agreement with Big Rivers) at the time the City and HMP&L provided copies 
of the Exothermic Engineering reports to E,ON US.  and Big Rivers, 

3. Claims reparding Excess Energy and Back-up Energy. Attached is 
correspondence dealing with these two contractual issues. Included are 
specific claims by the City and HMP&L for payment of certain amounts by 

this Response to the Attorney General’s Supplemental Request for 
Information to Joint Applicants Dated October 24, 2008 for a more detailed 
discussion regarding these claims. 
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201 C North Main Street 
Henderson, KY 42420 

Fax: (270) 8274060 
www.skoiirm.com 

(270) 831-1900 

February 9,2006 

CHARLES B. WEST 
(270) 869-6422 

charles,west@skofimE 

Mr. Rob Toerne 
Western Kentucky Energy 
145 North Main Street 
Henderson, KY 42420 

Re: LG&E EntitiedBig Rivers 
Term Sheet 

Dear Rob: 

HMP&L has been provided a copy of the LG&E EntitieslBig Rivers Term Sheet 
relating to the turnover of the Station Two Contracts to Big Rivers. This information has 
been provided on a confidential basis, and recipients have executed Non-Disclosure 
Agreements with Big Rivers relating to the Term Sheet. 

The portion of the Term Sheet relating to the Station Two Contracts provides that 
as a condition to closing the transacticn between the LG&E Entities and Big Rivers 
Electric Corporation, the City of Henderson and Utility Commission will be required, 
among other things to sign documents relating to (a) release of all claims for payment of 
money from the LG&E Entitles to the City and Utility Commission and (b) release of the 
LG&E Entities from claims that they have in any way damaged the Station Two Units 
during their term of operation, beyond ordinary wear and tear. 

As to the matter of releasing the LG&E Entities from claims for payment of 
money, the City and Utility Commission are aware of a number of outstanding items 
involving payment of money which will have to be resolved before such a release would 
be signed by the City or Utility Commission. At present, the following matters remain 
unresolved and will require resolution before signing such a document: 

LEXINGTON + LOUISVILLE + FRANKFORT + HENDERSON 

http://www.skoiirm.com
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1. April 30, 2005 true-up of the SCR account as per the First Amendment to 

SCR account true-up from May 1, 2005 to the Unwind Closing Date. 

True-up of the 04-05 contract year. 

Resolution of the issue of the appropriate charge from LEM to HMP&L for 
energy from .July 15, 1998 to the Unwind Closing Date pursuant to Amendment No. 1 to 
System Reserves Agreement. 

Accounting for the $1,215,000.00 settlement with Alstom Power. At the 
time payment was made for this settlement, WKE took the entire $1,215,000.00. 
According to our agreement, WKE was to apply $297,000.00 to existing claims, was to 
apply the balance of the money, if needed, to pay its costs of replacement power during 
the damper outage (with appropriate deduction for fuel and reagent costs) and pay the 
balance into the SCR account. This accounting and any payment into the SCR account 
has not yet occurred. 

the Interim Funding Agreement. 

2. 

3. 

4. 

5. 

6. The issue of HMP&L’s liability for 30.45% of the $200,000 deductible on 
the H-I  boiler insurance policy. 

7 .  Settlement and allocation of funds of claims against Alstom Power for (a) 
air preheater baskets, (b) air heater soot blower steam traps, (c) ash buildup in the SCR 
duct, and (d) ammonia ropes. Also, the matter of the dampers and NEMS Systems for 
H-I and H-2 must be finalized. 

8. 

9. 

Reconciling coal and reagent inventory for Station Two. 

Possible clean-out of Station Two ash ponds. 

10. 

I 1  I 

12. 

13. 

Agreement to 06-07 Station Two budget. 

True-up of 05-06 Station Two budget. 

True-up of 06-Unwind Closing Date budget. 

Settlement of Excess Henderson Energy made available to, usage of and 
payment obligations of LEM for the first half of 2005. 

14. Close out of H I  Boiler Repair Contract - complete all change orders. 

15. Settlement on H2 turbine controls - return of payments made, 
replacement of controls, new controls from other vendor or repair of controls that we 
have. 
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With our track record of getting matters such as these brought to finality, we need 
to have a schedule whereby these matters can be resolved by the proposed Unwind 
Closing Date. We probably should have a meeting within the next several days to 
discuss the schedule for this work. 

If you have any questions, please advise. 

Yours very truly, 

STOLL KEENON QGDEN PLLC 

CBW/bk 

Cc: Bill Smith 
Gary Quick 
Wayne Thompson 
Ralph Bowling 
Bob Berry 
Tim Dowdy 
Jeff Vandiver 

1062U\81JS BNK & CORPWMP&L.. 1023W\Toeme Rob llr024746doc 





201 C North Main Street 
Henderson. KY 42420 

Fax: (270) 827-4060 
www.skofirm.com 

(270) 831-1900 
CtwmEs B. WEST 

(270) 869-6422 
charles.west@skofirn.com 

February 7,2006 

Mr. Rob Toeme 
Westem Kentucky Energy 
145 North Main Street 
Henderson, KY 42420 

Re: LG&E Entities/Big Rivers 
Term Sheet 

Dear Rob: 

HMP&L has been provided a copy of the LG&E EntitieslBig Rivers Term Sheet 
relating to the turnover of the Station Two Contracts to Big Rivers. This information has 
been provided on a confidential basis, and recipients have executed Non-Disclosure 
Agreements with Big Rivers relating to the Term Sheet. 

The portion of the Term Sheet relating to the Station Two Contracts provides that 
as a condition to closing the transaction between the LG&E Entities and Big Rivers 
Electric Corporation, the City of Henderson and Utility Commission will be required, 
among other things to sign documents relating to (a) release of all claims for payment of 
money from the LG&E Entitles to the City and Utility Commission and (b) release of the 
LG&E Entities from claims that they have in any way damaged the Station Two Units 
during their tern of operation, beyond ordinary wear and tear. 

As to the matter a releasing the LG&E Entities from claims for payment of 
money, the City and Utility Commission are aware of a number of outstanding items 
involving payment of money which will have to be resolved before such a release would 
be signed by the City or Utility Commission. At present, the following matters remain 
unresolved and will require resolution before signing such a document: 

http://www.skofirm.com
mailto:charles.west@skofirn.com
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1. April 30, 2005 true-up af the SCR account as per the First Amendment to 

SCR account true-up from May 1, 2005 to the Unwind Closing Date. 

True-up of the 04-05 contract year. 

Resolution of the issue of the appropriate charge from LEM to HMP&L for 
energy from July 15, 1998 to the Unwind Closing Date pursuant to Amendment No. 1 to 
System Reserves Agreement. 

Accounting for the $1,215,000.00 settlement with Alstom Power. At the 
time payment was made for this settlement, WKE took the entire $1,215,000.00. 
According to our agreement, WKE was to apply $297,000.00 to existing claims, was to 
apply the balance of the money, if needed, to pay its casts of replacement power during 
the damper outage (with appropriate deduction for fuel and reagent costs) and pay the 
balance into the SCR account. This accounting and any payment into the SCR account 
has not yet occurred. 

The issue of HMP&L’s liability for 30.45% of the $200,000 deductible on 
the H-I boiler insurance policy. 

Settlement and allocation of funds of claims against Alstom Power for (a) 
air preheater baskets, (b) air heater soot blower steam traps, (c) ash buildup in the SCR 
duct, and (d) ammonia ropes. Also, the matter of the dampers and NEMS Systems for 
H-I and H-2 must be finalized. 

the Interim Funding Agreement. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

I O .  

11. 

12. 

13. 

Reconciling coal and reagent inventory for Station Two. 

Possible clean-out of Station Two ash ponds. 

Agreement to 06-07 Station Two budget. 

True-up of 05-06 Station Two budget. 

True-up of 06-Unwind Closing Date budget. 

Settlement of Excess Henderson Energy made available to, usage of and 

14. Close out of H I  Boiler Repair Contract - complete all change orders. 

15. Settlement on H2 turbine controls - return of payments made, 
replacement of controls, new controls from other vendor or repair of contrals that we 
have. 

payment obligations of LEM for the first half of 2005. 
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With our track record of getting matters such as these brought to finality, we need 
to have a schedule whereby these matters can be resolved by the proposed Unwind 
Closing Date. We prabably should have a meeting within the next several days to 
discuss the schedule for this work. 

If you have any questions, please advise. 

Yours very truly, 

STOLL KEENON OGDEN PLLC 

CBWlbk 

Cc: Bill Smith 
Gary Quick 
Wayne Thompson 
Ralph Bowling 
Bob Beny 
Tim Dowdy 
Jeff Vandiver 

Charles B. West 
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EXHIBIT PWT-9 

Term Sheet Proposal of E.ON US.  to Resolve Outstanding 
Issues between Henderson Municipal Power and Light and 

E.On U.S. 
October 7.2008 

Resolution of Existing Contract Disputes 

1. Excess energy value and method - E.On US. would continue to calculate and pay additional 
amounts, if any, that may occur through the unwind transaction closing date according to the 
methodology that is currently in effect (including continuing the use of Big Rivers’ records to 
measure Station Two generation) and would not pursue any actions post closing for the 
reimbursement of any amounts (or interest on those amounts) that WKE and/or LEM have 
already paid to HMPL under protest with respect to this matter., 

2. Back-up energy cost and method - E..On U.,S, would continue to calculate and pay additional 
amounts, i f  any. that niay occur through the unwind transaction closing date according to the 
methodology that is currently in effect and would not pursue any actions post closing for the 
reimbursement of any amounts (or interest on those amounts) that WKE, and/or LEM have 
already paid to HMPL. under protest with respect to this matter 

2004 HI  Thermal E.ven1- E. On 1J.S would waive HMPL’s share of the insurance deductible 
($60.897 44) associated with the 2004 HI thermal event. 

4. 2006 Coal Inventory Adjustment - E.On US. would pay HMPL $400,000 to resolve all claims 
related to the 2006 coal inventory adjustment 

3,  

Resolution of Plant Condition Claims and HMPL’s Consent to the Unwind 
Transaction 

I .  E.On U.S. would agree that HMPL can preserve all of its rights and remedies relating to plant 
operations and condition as currently set forth in the 1998 Agreements that survive the 
termination of those Agreements according to their existing terms., This would be accomplished 
by amending the termination date in those Agreements from December 31.2023 to the unwind 
transaction closing date. 

2. E..On U.S. would pay HMPL $1 million at closing for its consent to the unwind transaction 

3 .  E..On U.S would pay $3 million at closing into an escrow account for the benefit of HMPL to be 
used solely for the purpose of reimbursing HMPL. for its share of Station Two capital 
expenditures incurred by HMPL, from and after the unwind transaction closing date These funds 
would go into an interest bearing escrow account and be disbursed from the account upon 
presentation to the escrow agent of  BREC invoices for HMPL’s share of said capital 
expenditures, 

4., E.On U S  would reimburse HMPL for its out-of-pocket third p a q  costs associated with the 
unwind transaction at closing, not to exceed $1,400,000. 

Contingent Upon BREC and HMPL also resolving their contract matters in connection with the unwind transaction 
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S T O  L L . K E E N O N . 0  G D E 
P L L C  

LAW DEPARTMENT 
201 C North Main Street 
Henderson. KY 42420 CHARLES 6. WEST 
(270) 831-1900 (270) 869-6422 
Fax: (270) 827-4060 charles.west@skofim .corn 
www.skofinn.com 

March 21,2007 

SENT VIA E-MAIL Tirn.Dowdv@eon-us.corn 
AND ORIGINAL BY MAIL 

Hon. Tim Dowdy 
E.ON U.S. LLC 
220 West Main Street 
Louisville, KY 40202 

RE: STATION TWO (INWIND TRANSACTION 
PENDING FINANCIAL MATTERS 

Dear Tim: 

At your request I have reviewed with HMP&L management the items listed in my 
letter of February 7, 2006 to Rob Toerne wherein I discussed pending financial issues 
between WKEC and HMP&L which must he resolved prior to or simultaneously with the 
closing of the unwind transaction. I will review those matters as they are set forth in the 
February 7,2006 letter. 

April 30, 2005 true-up of the SCR account as per the First Amendment to 
the Interim Funding Agreement. This matter has heen settled. 

SCR account true-up from May 1, 2005 to the Unwind Closing Date. This 
matter needs to be finalized as of the Unwind Closing Date. 

True-up of the 04-05 cnntract year. This matter has been settled. 

Resolution of the issue of the appropriate charge from LEM to HMP&L for 
energy from July 15, 1998 to the Unwind Closing Date pursuant to Amendment No. 1 to 
System Reserves Agreement. This matter is not resolved. 

1 I 

2. 

3. 

4. 

LEXINGTON + LOUISVILLE + FRANKFORT + HENDERSON 
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. .  

Page 2 

5. Accounting for the $1,215,000.00 settlement with Alstom Power. This 

The issue of HMP&L's liability for 30.45% of the $200,000.00 deductible 
on the H I  boiler insurance policy. This matter has not yet been resolved. 

Settlement and allocation of funds of claims against Alstom Power for (a) 
air preheater baskets; (b) air heater soot blower steam traps; (c) ash buildup in the SCR 
duct; and (d) ammonia ropes. Also, the matter of the dampers and NEMS systems for 
H I  and H2 must be finalized. This matter is the subject of our ongoing participation with 
Alstom Power, Inc. for resolution of the SCR claims. It will not be finalized by the 
unwind closing date as presently scheduled. 

matter has been settled. 

6.  

7. 

8. Reconciling coal and reagent inventory for Station Two. This matter is 
unresolved at this time. 

9. 
the present time. 

10. 

Possible clean out of Station Two ash ponds. This matter is unresolved at 

Agreement to 06-07 Station Two budget. This matter has been resolved 

11. True-up of 05-06 and 06-07 Station Two budgets. This matter is unsettled 
at this time. 

12. True-up of 06 (now 07) to Unwind Closing Date budget. This matter is 

Settlement of Excess Henderson Energy made available to, usage of and 
payment obligations of LEM. The matter of LEM'sNVKECs obligation to pay for Excess 
Henderson Energy from ,July 15, 1998 until the Unwind Closing Date is unresolved. 

Close out of H I  boiler repair contract - complete all change orders. This 
relates to the 2004 heat excursion of the H I  boiler. It has been completed except for 
the matter described in paragraph 6. 

unresolved at this time. 

13. 

14. 

15. Settlement on the H2 turbine controls - return of payments made, 
replacement of controls, new controls from other vendor or repair of controls that we 
have. The settlement with Siemens has occurred, although the credits to HMP&L have 
not yet occurred and the return of Siemens' parts (to be removed from the turbine in the 
07 fall outage) has not been completed. 

In addition to the items contained in my letter of February 7,2006 to Rob Toerne, 
the following additional items will have to be resolved: 
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16. 
excursion. 

17. 

Damage to the H I  boiler as a result of the January 29, 2007 heat 

Settlement of HMP&L‘s future financial risk for transfer of operating 
responsibilities from WKEC to BREC. 

18. Reimbursement of HMP&L’s costs and expenses for legal services, 
engineering services and administrative services incurred in connection with the unwind 
transaction. 

There are a number of additional issues which were discussed during our joint 
meeting with LG&E entitias, Big Rivers and HMP&L held on June 14, 2006 as are 
reflected by my campilation of notes following that meeting which were forwarded to you 
by my letter of June 22,2006. At the time of writing this letter, HMP&L has not seen the 
provisions of the definitive documentation which will be the basis for the Big 
RiversNVKEC unwind transaction. Those documents, as well as our meeting notes of 
the June 14, 2006 joint meeting of Big Rivers, LG&E entities and HMP&L may be the 
source of additional issues which will have to be resolved as a basis for HMP&L‘s and 
the City of Henderson’s participation in the unwind closing transaction. 

If you have any additional questions please advise. 

Yours very truly, 

STOLL KEENON 9GW PLLC 

CBWlklp 

LEX 102300/108916/3495371.1 

Char1 B. West /” 
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Dowdy, Tim 

From: Gary Quick [gquick@hmpl net] 

Sent: 
To: Northam, Patrick R 

Cc: 

Wednesday, June 18,2008 4:41 PM 

Thompson, Paul; Sinclair, David; Dowdy, Tim; mcore@bigrivers com; David Spainhoward; 
mbailey@bigrivers corn; Jim Miller; kendrick riggs@skofirm corn; Sturgeon, Allyson; West, C B.; 
Ferdon, Robert; Wayne Thompson 

Subject: Follow-Up 

Good Afternoon Pat: 

We wanted to get back to you concerning the comments in your June 12 email and your proposed draft Second 
Amendatory Agreement C B West and Bob Ferdon are currently reviewing your emaii and the draft Agreement; 
we will let you know if we have any questions 

We do, however, disagree with a number of the comments in your email about Henderson and the prior Unwind 
discussions We noted the comments in your email failed to address Henderson's two basic issues related to the 
present Condition of Station Two and the Excess Henderson Energy, which have been the sticking points during 
our discussions with E ON and Big Rivers Without an agreement on those two Henderson issues, we cannot 
agree to your proposed resolutions for the other issues 

Thank you, Gary 

From: Northam, Patrick R. [mailto:PRN2@gdm.com] 
Sent: Thursday, June 12,2008 558 PM 
To: Gary Quick; West, C. B.; rferdon@fulbright.com; Wayne Thompson 
Cc: Thompson, Paul; Sinclair, David; Dowdy, Tim; mcore@bigrivers.com; David Spainhoward; 
mbailey@bigrivers.com; Jim Miller; kendrick.riggs@skofirm.com; Sturgeon, Allyson 
Subject: Follow-Up 

Gary, C.B and Bob, 

Thanks again for meeting with us yesterday It is very unfortunate that progress on the issues between us. and 
on those between the City and Big Rivers, continue to be elusive In discussing the results of that meeting in a 
follow-up meeting with Big Rivers, and during our drive back to Louisville. Paul, David. Tim and I (and we believe 
the Big Rivers folks) were struck by several of the statements made by one or more of you in our meeting Those 
statements lead us to believe that several of you may be confused as to the commitments from the City that are 
being requested by E ON in order to accommodate the unwind transactions 

Not since late last year has E ON sought only a complete release of the E ON entities (and of Big Rivers) along 
the lines contemplated in our first draft of the Station Two Termination and Release delivered to the City in May of 
2007 In fact, in our meeting with you on February 1 of this year, David Sinclair described for you two alternate 
proposals, one being !he grant by the City of full releases of the E ON entities and Big Rivers (as we had 
previously requested) in exchange for a $1 million "consent fee" from E ON, and the other being an agreement by 
the parties merely to accelerate the expiration date of the 1998 Station Two Agreement without new, full releases, 
thereby allowing the unwind to occur, but also preserving the parties' respective rights to pursue any claims they 
may have under the provisions of the 1998 agreements that survive their expiration This proposed "early 

11/4/2008 

mailto:PRN2@gdm.com
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expiration" proposal did not involve the payment of any consent fee by E.ON to the City However, it was 
subsequently enhanced when E.ON proposed to pay the City $1 million at the closing if it would embrace that 
approach 

Subsequent to that February, 2008 discussion with you, at a meeting held on March 19. 2008 among 
representatives of Big Rivers, the City and E ON, Paul Thompson delivered to you the attached proposed "Term 
Sheet to Resolve Outstanding Issues between Henderson Municipal Power and Light and E.On U,S '' As you can 
see, by this document E ON proposed to abandon its previous request for a full release from the City. and instead 
(a) requested only an amendment to the Station Two Agreement that would accelerate its expiration date, leaving 
both the City and the E ON entities with the post-expiration protections and benefits that are already contemplated 
in the Station Two Agreement, and (b) proposed to pay the City a $2 million consent fee (an enhancement of $ 1  
million over E,ON's previous proposal) in exchange for the City's agreement to accelerate the expiration date In 
effect, E.ON proposed to pay the City a substantial consent fee while at the same time allowing the City to 
maintain all of its existing rights provided for in the Station Two Agreement that would survive its expiration -- 
quite a generous offer, we believed, considering the significant added benefits that the unwind transaction itself 

would provide to the City's ratepayer citizens 

In that same proposal E,ON also offered to reimburse the City at the closing for up to $1,400,000 in out-of- 
pocket transaction costs incurred by the City in connection with the proposed transactions. We point this out as 
there was a statement by one of you yesterday that E.ON has refused to reimburse the City for transaction costs 
(this after E.ON proposed early on that the parties enter into an agreement providing for such expense 
reimbursements, only to have the City decline on two separate occasions to pursue such an agreement)., 

To avoid any confusion as to the specific proposal being made by E ON to the City, attached you will find a 
draft "Second Amendatory Agreement". which we propose as a means to accomplish the acceleration of the 
expiration date of our existing agreement. and to address several other incidental matters that (we think you will 
agree) would warrant attention in connection with that acceleration. Please note, however, that this draft is being 
sent to Big Rivers for the first time by copy of this message, and they have not yet had an opportunity to review or 
comment on it., 

Once you have had an opportunity to review this draft and the approach we are suggesting, we hope you will 
agree with us that it is a reasonable and practical means for allowing the unwind transaction to go forward as 
proposed, while at the same time allowing the City to protect its interests following that transaction. 

Incidentally, it was at our February 1 meeting that we shared with you a list of the provisions of the Station Two 
Agreement that, we believe. provide the City with various post-expiration protections C 8. indicated yesterday 
that those provisions are somehow confusing, and implied that they are now not adequate to protect the City 
However, neither he nor Bob provided details of that confusion or an explanation of why those provisions would 
not adequately protect the City upon an expiration of the Station Two Agreement (whether now or in 2023), 
particularly given how hard the City negotiated for those provisions leading up to the 1998 closing 

As I mentioned yesterday, we believe those provisions are not confusing at all but rather are crystal clear, and 
certainly would afford the City the post-expiration protections that it bargained for in 1998 We asked you 
yesterday to articulate how the transaction approach we are proposing would change the City's rights and benefits 
negotiated for in 1998, sufficient to warrant the numerous changes in the obligations of the E.ON entities (upon an 
expiration of our agreements) you have proposed. We did not receive a response to that request, however 
continue to believe that the City's rights and benefits would not be changed, but that the City and its residents 
would in fact benefit greatly by the unwind transactions, particularly given the significant consent fee and 
transaction cost reimbursement that E ON has proposed for the City's benefit, 

We 

Given the importance of the unwind transaction to the economy of Western Kentucky, E ON strongly urges you 
to reconsider your position on these matters 

11/4/2008 
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The following warning is required by the IRS whenever tax advice is given. If this email 
contains no direct or indirect tax advice, the warning is not applicable. 

As a result of perceived abuses, the Treasury has recently promulgated Regulations for 
practice before the IRS. These Circular 230 regulations require all attorneys and accountants 
to provide extensive disclosure when providing certain written tax communications to clients. In 
order to comply with our obligations under these Regulations, we would like to inform you that 
since this document does not contain all of such disclosure, yoti may not rely on any tax advice 
contained in this document to avoid tax penalties nor may any portion of this document be 
referred to in any marketing or promotionalmaterials. 

This message has been sent from a law firm and may contain information which is confidential or privileged. If you are not 
the intended recipient, please advise the sender immediately by reply emai l  and delete this message and any attachments 
without retaining a copy Please advise immediately if  you or your employer do not want us to use Internet e-mail for future 
messages of this kind Thank you 

11/4/2008 





Big Rivers Electric Corporation 
201 3* Street 
Henderson, KY 42420 

Attn: Michael H Core 
President and CEO 

LG&E 
220 West Main Street 
P 0 Box32030 
Louisville, KY 40232 

Attn: Paul Thompson 
Senior Vice President Energy Services 

RE. STATION TWO TURNOVER BY LGBE PARTIES TO BIG RIVERS ELECTRIC 
CORPORA TION 

Gentlemen: 

Henderson Municipal Power 8 Light has been provided a copy of the November 28. 

2005 Letter of Intent. and accompanying Term Sheets relating to the LG&E PartiedBig 

Rivers Electric Corporation Unwind Transactions 

Numerous provisions in the Term Sheets refer to the 'Generating Plants' Although this 

term is not defined in the provisions of the Term Sheets, we have been advised by Jim 

Miller that by definition contained in Schedule X to the New Participation Agreement of 

100 FIFTH 5-REET P 0 6OX 0 HENDERSON UENNCKY 42419.WOE (270) 026-2726 FAX I2701 826.9650 



April 6 1998 the term includes Henderson s Station Two 

There are a number of provisions in the Term Sheets relating to the Generating Plants 

To the extent that those provisions relate to Henderson s Station Two Power Plants 

HbiraL and its represerirtiittzqJ W I I  want the opportunitv to exapn- the nefinitive 

Documents 

Section VI1 Station Two Aqreements provides for termination upon the Unwind Closing 

Date of a number of agreements to which HhlP&L and the City are parties Before 

HMPBL and the City can agree to the termination of these documents, we must have 

negotiated the terms of replacement documents for the Station Two G & A Allocation 

Agreement. the Agreement with Respect to Operating Reserves and Amendment 

Number 1 to the System Reserves Agreement. the Designated Representative 

Agreement the Deed of Easement Related to the Reid Station Gasline and the Letter 

Agreement Relating to Cost Sharing for the Gasline 

Also, Section VI1 provides that as a condition to the Unwind Closing the City and 

HMP&L are required to release the LG&E Parties from further obligation or liability 

under each of the Station Two Contracts and the Interim Funding of Station Two SCR 

System It goes without saying. that before this release will be signed by the City or 

lJtility Commission. ail outstanding financial matters -. between Henderson and the LG&E 

Parties will have to be resolved 

_ -  
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This provision of the Term Sheets also provides that '(e) Big Rivers would he released 

and discharged bv the City of He_ndgpp from further obligation or liability under any ot 

the foregoing agreements or inducements on account of any breach or default thereof 

by any LG&E Party occurring on or before the Unwind Closing Date Before the City of 

Utility Commission will execute such a release of Big Rivers Electric Corporation it will 

be necessary that the LG&E Parties and Big Rivers Electric Corooration demonstrate to 

the City and the Utility Commission tnaI trrere are no outstandina and unoerformed 

obligations of the LG&E Parties with respect to Station Two under the provisions of the 

Station Two Contracts and the Agreement and Amendments to Agreements of July 15 

1998 as amended (Station Two Agreement) 

_- *. 

Section 9 14 of the Station Two Agreement provides that ' I  Big Rivers shall not 

throughout the Phase II Assignment Term by virtue of the Assignment contemplated 

hereby. be released from any of its covenants or agreements set forth in the Assigned 

Station Two Contracts or from any damages, actions liabilities or obligations that may 

result from or arise out of the performance or failure of performance of the obligations 

;hereunder from and after the Phase II Effective Date " The Agreement goes on to say 

that the LG&E companies srv~II indemnify Big Rivers for any damages it may sustain by 

reason of its continued obligation to the City and Utility Commission under terms of the 

Station Two Contracts 

3 



Yet. the Term Sheets provide that the City and HbIP&L would not only release the 

LG&E Parties f r m  any further ablryation or Iiabhty whatsoever under provisions of the 

Station Two Contracts, but would also release Big Rivers from any obligation for the 

LG&E Parties failure, if any. to perform the Station Two Contracts from July 15. 1998 

until the Unwind Closing Date By these terms. the City and HMP&L would have no 

recourse for any failure on the par! of the LG&E Parties tn nnnrate or maintain the 

Station Two Power Plants pursuant to Prudent Utility Practices from J ~ l y  15, 1998 

through the Unwind Closing Date 

The LG&E Parties and Big Rivers Electric Corporation must take notice that the City 

and the Utility Commission will not execute such releases unless it has been fully and 

completely demonstrated by the LG&E Parties and Big Rivers Electric Corporation that 

the Station Two Contracts have been fully complied with and fully and completely 

performed during the Phase I I  Term Of partrcular concern to the Citv and HMPBL is 

the reauirement that ' (0  The LG&E Parties would be released and discharged by the 

City (and HMP&L) from further obligation or liability for any damage incurred by the City 

of Henderson resulting from or arising out of any of LGBE Parties' use. operation. 

maintenance. repair or upkeep of Station Two or any joint use facilities' contemplated in 

the Joint Facilities Agreement included in the $ation Two Contracts "' 

- 

In order for the City and HMP&L to sign such a release it will be necessaw that W P  he 

in possession of all relevant inspection reports whereirt the condition of the Station Two 

- 



Power Plants has been inspected and reported as to the Operator’s use of Prudent 

Utility Practices in the operation maintenance and upkeep of the Station Two Power 

Plants and all related facilities. including the Joint Use Facilities during the term of the 

Phase I I  Assignment 

Item 16 of Section 111. Termination of Phase li Agreements provides for termination of a 

‘Baseline Study Agreement dated October 15, 1997” To the extent that Big Rivers or 

the LG&E Parties performed a baseline study of the Station Pwo-mwer Plants in ,1997. 

the City and Utility Commission expect to be provided copies of that study for p m s e s  

of measuring the condition of the Station Two Power Plants on July 15. 1998 There is 

also mentioned in the Term Sheets a Baseline Environmental Audit Report and an 

intended Unwind Environmental Audit Report To the extent that these reports involve 

Stahon Two and the Joint l lse Facilities. the City and HblP&L will rewire the  

opportunity to insoect Ihoserenactsleasonablv in advance of the Unwind Closing ~ Date. 

m d  would want to be satisfied as to the formulation and scooe of the reoo& in order to 

determine whether an environmental issue exists with Station Two or the Joint Use 

Facilities. 

- 

HMP&L has also become aware over the past several years that power plant 

inspections have been performed the reports of which would give evidence of the state 

of maintenance and repair of the Station Two Power Plants and Joint Use Facilities 

during the term of the Phase I I  Assignment In order for the City and HMPSL to De 
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sufficiently informed as to the condition of repair of the Station Two Plants and the Joint 

Use Facilities preliminary to executing releases of Big Rivers and the LG&E Parties 

from liability for the condition of maintenance and repair of these facilities, we will need 

the opportunity to inspect all such reports and be reasonably satisfied as to the 

acceptable condition of Station Two and the Joint Use Facilities before signing off on 

the requested releases 

If for any reason all such reports are not made available to HILIP&L on a timely basis, it 

will be necessary for the City and HMP&L to have their own inspection conducted by a 

qualified entity in order to learn for themselves the present state of condition, upkeep 

and maintenance of the Station Two Power Plants and Joint Use Facilities 'The City 

and HMP&L will expect to be reimbursed their out-of-pocket costs incurred for the 

performance of such an inspection. and the pledging of sufficient bnds  bv the LG&E 

Parties and/or Big Rivers Electric Corooration to restore the condition of Station Two 

and the Joint Use Facilities to that which existed in July of 1998, when the LG&E Parties 

took over operation of these facilities 

- 

-. 

-. 

The City and Utility Commission will want to be certain that the SCR Contracts (the 

2005 Amendments to Contracts~ the Amendatory Agreement, the Grant and Easements 

and Rights-of-Way and the Subordination Agreement) are fully in force and effective 

prior to the time of the Unwind Closing Oat+ 



It may be necessary that the City of Henderson and the Utility Commission be made 

parties to a number of the Definitive Documents which will be developed in order to 

facilitate the Unwind Transactions On advice of counsel. we are informed that there 

are no provisions in the Station Two Agreement for its termination prior to the end of its 

term. except in case of breaches of the Agreement or of other related agreements by 

one or more of its parties It appears to us that the onlv m&od bv which the Dronosed 

early termination of the Station Two Agreements can be accompiisnea. is with mutual 

agreement of all parties thereto which includes both the City of Henderson and the City 

of Henderson. Kentucky Utility Commission 

This letter expresses to both the LG&E Parties and Big Rivers Electnc Corporation 

some of the more serious concerns which the City and the Utilitv Commission have 

gpon examining the Term Sheets for the proposed Unwind Transactions. The Utility 

Commission and the Citv are in the orocess of develooina a definitive list of terms and 

conditions which they will require as a condition to entering into an agreement to 

terminate the Station Two Agreement ~ and executing the requested releases of the 

LG&E Parties and Big Rivers Electric Corporation The City and Utility Commission will 

expect. among other things. to be reimbursed their out-of-oocket costs incurred in 

connection with the Unwind Transactions. 

- 

It may be advisable in the near future to have a meeting of the principals involved in the 

Unwind Transactions in order to discuss and possibly resolve some of the City's and 
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Utility Commission s concerns regarding the propased transactiocs 

We will appreciate your consideration of the foregoing presentation of our cancerns and 

your responses at your earliest conveni 

THE CITY OF H E N D E R S O N  K E N T U C K Y  
UTILITY CQMl\rllSSION 
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Unwind Matters ~ Request for Call Page 1 of 1 

Dowdy, Tim 

From: West, C. B. [CB.,West@skofirm,,com] 

Sent: Friday, December 14,2007.12:45 PM 
To: Dowdy, Tim 

cc: 
Subject: RE: Unwind Matters - Request for Call 

Northam, Patrick R.; Sinclair, David; Gary Quick: Wayne Thompson 

Tim: 

HMP&L will be unable at this time to make any kind of decision or speculation regarding the options extended by 
WKEC during our December '12 meeting At this point in time we don't have any information regarding the 
environmental matters. We have two engineering reports yet due from Exothermic Engineering. HMP&L's 
matters with Big Rivers have not been resolved, 

In short, HMP&L will not be in a position to discuss these matters on either Wednesday or Friday next week 

C B,, 

From: Dowdy, Tim [mailto:Tim.Dowdy@eon-us.com] 
Sent: Thursday, December 13, 2007 3:39 PM 
To: West, C. B. 
Cc: Northam, Patrick R.; Sinclair, David 
Subjea: Unwind Matters - Request for Call 

C B.. 

We are overnighting the Baseline Environmental Audit to you tonight I expect to be able to update you on the 
status of the most recent audit tomorrow 

Also. when we proposed the 2 options on how to structure the documentation (( 1 )  the full release plus $1,000,000 
option: or (2) the early termination under the existing documentation option (which would include an allocation of 
risks after the unwind as they are currently set forth in the existing documentation, but would not include any cash 
consideration)), we failed to set up a Lime Lo get back with you on your decision/thoughts regarding these options 

Would you and Gary (and whomever else you would want on such a call) be available on either Wednesday or 
Friday of next week? 

TIie iriforrriatiori contairieri in this trarisrtiissiori is iriterided otilyfor tliepersori or eritity to ivliicli it is 
directly addressed or copied. It may coritairi material of cotijicieritial ari&or private tiatiire. Any 
review, retrarisrriissiorr, disserriiriatiori or otlicr iise of; or taking of any action in reliatice iipori, this 
inforrriatiorr by persoris or entities oilier than tlie intended recipient is riot doived. Ifyoir received tliis 
message and the in fortiiatioit cuntaitierl tlrereiii by error, please coiitact the setirle~ atid delete the 
rriaterial front yoNr/ari,y storage mediiitri. 

11/4/2008 
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May 1,2008 

E.ON US., LLC 
220 West Main Street 
Louisville, KY 40202 

Attn: David Sinclair 

Big Rivers Electric Corporation 
201 Thud Street 
Henderson, KY 42420 

Am: Michael H. Core 

RE: Henderson Municipal Power & Light 
Station Two Termination and Release Agreement 

Gentlemen: 

Please find enclosed a final copy of the Station Two Termination and Release Agreement 
which the City of Henderson and the City of Henderson Utility Commission will execute at the 
time of Closing of the unwind transaction, subject to the provisions and conditions recited in 
such Agreement. 

This Agreement parallels the last preliminary draft of the Agreement dated February 27, 
2008 with the following additions: 

a. The amount of Termination Payment which the City of Henderson Utility 
Commission will expect to receive at Closing is recited in Section 3.1 which appears at the top of 
page 5. 

b. Exhibit C contained in the February 27, 2008 draft was an incomplete 
exhibit. The Exhibit C contained in the enclosed Agreement has been completed. 
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The City of Henderson Utility Commission calls to your attention the provisions recited 
in Section 20.1 Closing Conditions, beginning on page 53 of the Agreement. 

Yours very truly, 

CITY OF HENDERSON UTILITY COMMISSION 

By: 

Enclosure - Station Two 'Termination and Release Agreement 

cc: Hon. Tim Dowdy 
Hon. James Miller 



STATION TWO 
TERMINATION AND RELEASE 

AGREEMENT 
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STATION TWO TERMINATION AND RELEASE AGREEMENT 

This STATION TWO TERMINATION AND RELEASE AGREEMENT (the 

”Sfation Two Termination and Release”), dated as of 1, 2008, by and among 

(a)BIG RIVERS ELECTRIC CORPORATION, a K,entucky m a l  electric generation and 

transmission cooperative (“Big Rivers”), (b) E.ON US. LLC (“EON‘), a Kentucky limited 

liability company f/k/a LG&E. Energy LLC, and the successor to LG&E Energy Corp., a 

Kentucky corporation (“LEC‘), LG&E ENERGY MARKETPJCr WC., an Oklahoma 

corporation (“LEW), and WESTERN KENTUCKY ENERGY CORP., a Kentucky corporation 

(“WKEC”) and the successor by merger with (i) WKE Corp., a Kentucky corporation (“WKE”), 

and (ii) WKE Station Two Inc., a Kentucky corporation (“Station Two Subsidiary”) (WKEC, 

together with LON and LEM, the “E.0N Station Two Parties”), and ( c )  the CITY OF 

HENDERSON, KENTUCKY (the TI@ of Henderson”) and the CITY OF HENDERSON 

UTILITY COMMISSION, d/b/a Henderson Municipal Power & Light (the “City Utility 

Commission”) (collectively, the “Parties”). 

RECITALS: 

A. Prior to the effectiveness of the Plan of Reorganization (defined below), Big 

Rivers operated Station Two and the Joint Use Facilities, and purchased a certain portion of the 

output of Station Two. 

B. In accordance with the First Amended Plan of Reorganization in Big River’s 

bankruptcy proceeding, as modified and restated on June 9, 1997 (as so modified, the ”Plan of 

Reorganization”), Big Rivers, LEM, Station Two Subsidiary and WKEC entered into a New 



Participation Agreement, dated April 6 ,  1998 (as amended, the ”Participation Agreenienf”) and 

certain other documents 

C In accordance with the Participation Agreement, Station Two Subsidiary assumed 

certain of Big Rivers’ operational responsibilities with respect to Station Two and the Joint Use 

Facilities, and LEC, WKEC, LEM, Station Two Subsidiary, the City of Henderson, the City 

IJtility Commission and Big Rivers executed and delivered certain agreements, including the 

Station Two Agreement, and created certain interests in favor of, and certain obligations 

assumed by, one or more of the E ON Station Two Parties with respect to Station Two, the Joint 

Use Facilities and the Station Two Site. 

D. Big Rivers and the E..ON Station Two Parties have concluded that it is in their 

mutual best interests to terminate and release the property interests and contractual relationships 

created by the Participation Agreement, the Station Two Agreement and the other operative 

documents, and have executed and delivered a Transaction Termination Agreement, dated as of 

March 26, 2007, as amended as of November 1, 2007 (the “Transaction Termination 

AgreemenP’), setting forth the terms and conditions upon which Big Rivers and the E.ON Station 

Two Parties are willing to terminate and release such property interests and contractual 

relationships. A condition precedent to the consummation of the transactions contemplated in 

the Transaction Termination Agreement is the execution and delivery of this Station Two 

Termination and Release by the City of Henderson, the City Utility Commission, Big Rivers and 

the E.ON Station Two Parties. 

E. The City of Henderson and City CJtility Commission are amenable to the 

termination of property interests and contractual relationships with the E.ON Station Two Parties 



created by the Station Two Agreement and the other agreements and instruments contemplated 

therein, and are willing to release the LON Station Two Parties from further liability, duties and 

responsibility under the Station Two Agreement, the Station Two Contracts and the other 

documents to which the City of Henderson and/or the City Utility Commission, on the one hand, 

and the E.ON Station Two Parries (or any of them), on the other hand, are parties, upon the terms 

and subject to the conditions set forth in this Station Two Termination and Release. 

F. Prior to the date hereof, WKE and Station Two Subsidiary were merged with and 

into WKEC in accordance with K.entucky law, with WKEC being the surviving entity in that 

merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities of 

WKE and Station 'Two Subsidiary, respectively. 

G.  Also prior to the date hereof, L,EM assigned and transferred to WKEC, among 

other agreements and rights, all rights, title and interests of LEM under or pursuant to the Station 

Two Agreement, the Station Two Power Sales Agreement and certain other agreements or 

instruments with Big Rivers and/or the City of Henderson or the City Utility Commission 

relating to Station Two and/or the Joint Use Facilities. However, LEM was not, by reason of 

such assignments and transfers, relieved from its debts, obligations or liabilities under or 

pursuant to those agreements or instruments. 

NOW, THEREFORE, in consideration of the premises and the mutual covenants and 

agreements set forth below, the E.ON Station Two Parties, Big Rivers, the City of Henderson 

and the City Utility Commission each agree as follows: 
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ARTICLE 1 

DEFINITIONS 

Section 1.1 Definitions. Capitalized terms used in this Station Two Termination and 

Release (including the Recitals, Exhibits and Schedules hereto) and not otherwise defined herein 

shall have the meanings set forth in Exhibit A to this Station Two Termination and Release. The 

rules of interpretation set forth in Exhibit A to this Station Two Termination and Release shall 

apply to this Station Two Termination and Release and to the Parties’ respective rights and 

obligations hereunder. 

ARTICLE 2 

CLOSING 

Section 2.1 Closing. The Closing shall take place on the date of the closing of the 

transactions under the Transaction Termination Agreement, provided that such date shall be 

satisfactory to the City Utility Commission and provided further that all conditions precedent to 

the Closing set forth in Article 20 have been satisfied or waived and all other obligations of the 

Parties set forth in this Station Two Termination and Release have been performed (the 

“Unwind Closing Date”). The Closing shall take place at the ofices of Henderson Municipal 

Power & Light, 100 Fifth Street, Henderson, Kentucky, commencing at 1O:OO a.m. local time on 

the Unwind Closing Date. 
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ARTICLE 3 

TERMINATION PAYMENT 

Section 3.1 Termination Pawent  to Henderson. At the Closing, WKEC shall pay to 

the City Utility Commission the sum of Thirteen Million Five Hundred Forty-Five Thousand 

One Hundred Fifty-Nine Dollars 00/100 Cents ($13,545,159.00) in immediately available finds 

(the “Henderson Termination Puyment”) in consideration of the City of Henderson’s and the 

City Utility Commission’s release of the E.ON Station Two Parties and Big Rivers from their 

respective liabilities, responsibilities and obligations as provided in Section 4 4, 5.2, and 5.6 

pertaining to the operation and maintenance of Station Two and the Joint Use Facilities and the 

purchase of Station Two power by the E.On Station Two Parties or any of them. The Henderson 

Termination Payment shall be in addition to and shall not affect the environmental indemnities 

provided as set forth in Article 7 or any of the other obligations of the E.ON Station Two Parties 

or Big Rivers under the Station Two Termination and Release, including the payment of amounts 

payable to the City of Henderson or the City Utility Commission to satisfy conditions to the 

Closing as set forth in Section 20.1 

ARTICLE 4 

STATION TWO TERMINATED AGREEMENTS 

Section4 1 Station Two Terminated Ameernents. As of the Closing, each of Big 

Rivers, the City of Henderson, the City Utility Commission and the E O N  Station Two Parties, 

for themselves and their respective successors, predecessors and assigns, and for all other 

persons or entities claiming by, through or under them, hereby collectively and irrevocably 

terminate, discharge and render null and void and of no hrther force or effect whatsoever each 



of the agreements, letter agreements, guaranties, easements, mortgage and security agreements, 

implementing letters. directives and other instruments and documents set forth or identified on 

Schedule 2.1 hereto (collectively, the “Station Two Terminafed Agreemenfs”) to which such 

Parties are signatories or beneficiaries. 

Section 4 2 Filing of Releases and Termination Statements. As of the Closing, the 

relevant Party or Parties agree to execute and deliver to the appropriate Party or Parties for 

purposes of recording or filing the same: (a) termination and releases of Deeds of Easement and 

Rights-of-way in substantially the forms attached hereto as Exhibit B-1 and Exhibit B-2, 

respectively, and the termination of the Assignment of Easements in substantially the form 

attached hereto as Exhibit B-3, (b) releases of mortgage liens and security interests in 

substantially the forms attached hereto as Exhibit B-4 and Exhibit B-5, respectively, and 

terminations of security interests under Financing Statements filed under the Kentucky Uniform 

Commercial Code, in substantially the forms attached hereto as Exhibit B-6 and Exhibit B-7, 

respectively, and (c) all such other instruments of termination, discharge or release (in form 

reasonably satisfactory to the relevant Parties) as shall be required by or otherwise provided for 

any Station Two Terminated Agreement, or as shall be reasonably requested by any Party to 

evidence such termination, discharge or release or for the purpose of updating the real estate 

records of Henderson County, Kentucky, in respect of the terminations, releases and discharges 

of the Station Two Terminated Agreements as contemplated herein, including without limitation, 

such forms as may be required to be filed in Henderson County, Kentucky, and in the office of 

the Secretary of State of the Commonwealth of Kentucky, in order to terminate, release and 

discharge any fixture filings, any assignment as security of rights and interests under the Station 
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Two Contracts, or other security interests created by any of the Station Two Terminated 

Agreements. 

Section 4.3 Releases bv Big Rivers. As of the Closing, Big Rivers, for itself and its 

successors, predecessors and assigns, and for all other persons or entities claiming by, through or 

under any of them: (a) hereby fully, irrevocably and forever remises, releases, acquits, waives 

and discharges any possessory interest in real or personal property and any lien, security interest, 

charge or encumbrance whatsoever created in favor of Big Rivers by any one or more of the 

Station Two Terminated Agreements at any time prior to the execution and delivery hereof; and 

(b) hereby fully, irrevocably and forever remises, releases, acquits and discharges each of the 

City of Henderson, the City Utility Commission, LEC, E..,ON, LEM, WKEC, WKE and Station 

Two Subsidiary, and their respective members, shareholders, directors, oEcen,  employees, 

agents, representatives, advisors, successors, predecessors and assigns, and each of them 

(collectively, the "Big Rivers Released Parties"), of and from any and all manner of actions, 

causes of action, suits, sums of money, accounts, reckonings, covenants, controversies, 

agreements, promises, remedies, amounts paid in settlement, compromises, losses, levies, rights 

of contribution, rights of set-off, other rights, damages, judgments, executions, debts, 

obligations, liabilities, claims and demands of any nature whatsoever, whether or not in contract, 

in equity, in tart or otherwise whether pursuant to any statute, ordinance, regulation, rule of 

common law or otherwise, whether direct or indirect, whether punitive or compensatory, whether 

known or unknown, whether presently discoverable or undiscoverable, whether threatened, 

pending, suspected or claimed, and whether fixed, accrued, contingent or otherwise (collectively, 

"Claims"), which Big Rivers ever had, now has, may now have or may hereafter have against 

any one or more of the Big Rivers Released Parties, resulting from, arising out of or in any 
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manner relating to: (i) any Station 'Two Terminated Agreement; or (ii) any performance or non- 

performance by a Big Rivers Released Party under or pursuant to any Station Two Terminated 

Agreement; or (iii) any breach or default by a Big Rivers Released Party under or pursuant to 

any Station Two Terminated Agreement howsoever caused and whenever occumng; or (iv) in 

the case of each E.ON Station Two Party (including without limitation, any of its employees, 

officers, agents, representatives, advisors and/or contractors), its operation, maintenance, repair, 

upkeep, occupation, generation, use, closure, abandonment, retirement, replacement or 

possession of, or the condition or tate of repair of, Station Two or any component(s) thereof 

(including without limitation, any components installed or constructed following the date of the 

Station Two Agreement), the Joint Use Facilities or any component(s) thereof, the Station Two 

Site (and any other real property of Big Rivers, the City of Henderson or the City Utility 

Commission operated, maintained, repaired, kept up, occupied or used by an E.ON Station Two 

Party (or its employees, officers, agents, representatives, advisors and/or contractors)), any 

electric energy generated by or capacity associated with Station Two, or any tangible or 

intangible properties, inventories, spare parts, tools, materials or supplies of, relating to or used 

in connection with the operation, maintenance, repair, upkeep, occupation, generation, use, 

closure, abandonment, retirement, replacement or possession of Station Two (or any components 

thereof), the Joint Use Facilities (or any Components thereof), such real property or such electric 

energy or capacity, in each case whether pursuant to a Station Two Terminated Agreement, a 

Released Station Two Contract or otherwise; provided, however, nothing contained in this 

Section 4.3 shall be deemed to affect, limit, waive or eliminate any other covenant or agreement 

on the part of any E..ON Station Two Party set forth in, or expressly contemplated as surviving 

the Closing (used as defined in the Transaction Termination Agreement) under any Definitive 
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Document (used as defined in the Transaction Termination Agreement) or contemplated in the 

Transaction Termination Agreement, it being understood that such other covenants and 

agreements shall survive the execution and delivery hereof and the transactions contemplated in 

this Station Two Termination and Release as between Big Rivers and the relevant L O N  Station 

Two Parties; and provided furthex, that Big Rivers does not hereby remise, release, acquit, waive 

or discharge the EON Station Two Parties, the City of Henderson or the City Utility 

Commission of or from performance of and compliance with any obligations under this Station 

Two Termination and Release to be performed or complied with by the E.ON Station Two 

Parties (or any of them), or by the City of Henderson or the City Utility Commission 

Section 4.4 Releases by Citv of Henderson and Citv Utilitv Commission. As of the 

Closing, the City of Henderson and the City Utility Commission, for themselves and their 

respective successors, predecessors and assigns, and for all other persons or entities claiming by, 

through or under any of them, hereby fully, irrevocably and forever remise, release, acquit, 

waive and discharge each of Big Rivers, LEC, LON, LEM, WKEC, WK.E and Station Two 

Subsidiary, and their respective members, shareholders, directors, officers, employees, agents, 

representatives, advisors, successors, predecessors and assigns, and each of them (collectively, 

the "Civ Released Purties''), of and from any and all Claims which the City of Henderson or the 

City Utility Commission ever had, now have, may now have or may hereafter have against any 

one or more of the City Released Parties, resulting from, arising out of or in any manner relating 

to: (i) any Station Two 'Terminated Agreement; or (ii) any performance or non-performance by a 

City Released Party under or pursuant to any Station Two Terminated Agreement; or (iii) any 

breach or default by a City Released Party under or pursuant to any Station Two Terminated 

Agreement howsoever caused and whenever occurring; or (iv) in the case of the E.ON Station 
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Two Parties, their respective (including without limitation, their respective employees’, officers’, 

agents’, representatives’, advisors’ and/or contractors’ respective) operation, maintenance, 

repair, upkeep, occupation, generation, use, closure, abandonment, retirement, replacement or 

possession of, or the condition or state of repair of, Station Two or any component(s) thereof 

(including without limitation, any components installed or constructed following the date of the 

Station Two Agreement), the Joint Use Facilities or any component(s) thereof, the Station Two 

Site (and any other real property of Big Rivers, the City of Henderson or the City LJtility 

Commission operated, maintained, repaired, kept up, occupied or used by an E ON Station Two 

Party (or its employees, officers, agents, representatives, advisors andor contractors)), any 

electric energy generated by or capacity associated with Station Two, or any tangible or 

intangible properties, inventories, spare parts, tools, materials or supplies of, relating to or used 

in connection with the operation, maintenance, repair, upkeep or use of Station Two (or any 

components thereof), the Joint Use Facilities (or any components thereof), the Station Two Site 

or such electric energy or capacity, in each case whether pursuant to a Station Two Terminated 

Agreement, a Released Station Two Contract or otherwise; Eovided, however. that the City of 

Henderson and City Utility Commission do not hereby remise, release, acquit, waive or 

discharge (x) the E.ON Station Two Parties kom their indemnification obligations provided in 

Section 7.1 and Section 13 1, (y) Big Rivers from its obligations under Section 7.2, or (2) the 

E.ON Station Two Parties or Big Rivers From performance of and compliance with the Closing 

conditions set forth in Article 20 or with any liabilities hereunder or other obligations under this 

Station Two Termination and Release to be performed or complied with by the L O N  Station 

Two Parties (or any of them) or by Big Rivers. 
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Section 4.5 Releases by the E.ON Station Two Parties As of the Closing, each E O N  

Station Two Party, for itself and its successors, predecessors and assigns, and for all other 

persons or entities claiming by, through or under any of them: (a) hereby fully, irrevocably and 

forever remises, releases, acquits, waives and discharges any possessory interest in real or 

personal property and any lien, security interest, charge or encumbrance whatsoever created in 

favor of such E.ON Station Two Party by any one or more of the Station Two Terminated 

Agreements at m y  time prior to the date of the execution and delivery hereoc and (ti) hereby 

fully, irrevocably and forever remises, releases, acquits, waives and discharges each of the City 

of Henderson, the City Utility Commission and Big Rivers, and their respective members, 

directors, officers, employees, agents, representatives, advisors, successors, predecessors and 

assigns, and each of them (collectively, the “E.ON Released Parties”), of and from any and all 

Claims which such E ON Station Two Party ever had, now has, may now have or may hereafter 

have against any one or more of the E ON Released Parties, resulting from, arising out of or in 

any manner relating to: (i) any Station Two Terminated Agreement; or (ii) any performance or 

non-performance by an E.ON Released Party under or pursuant to any Station Two Terminated 

Agreement; or (iii) any breach or default by an E.ON Released Party under or pursuant to any 

Station Two Terminated Agreement howsoever caused and whenever occurring; provided, 

however. that nothing contained in this Section 4.5 shall be deemed to affect, limit, waive or 

eliminate any other covenant or agreement on the part of Big Rivers set forth in, or expressly 

contemplated as surviving the Closing (used as defined in the Transaction Termination 

Agreement) under any Definitive Document (used as defined in the Transaction Termination 

Agreement) or contemplated in the transaction Termination Agreement, it being understood that 

such other covenants and agreements shall survive the execution and delivery hereof and the 



transactions contemplated in this Station Two Termination and Release as between Big Rivers 

and the relevant E.ON Station Two Parties; and provided further, that the E ON Station Two 

Parties do not hereby remise, release, acquit, waive or discharge the City of Henderson, the City 

Utility Commission or Big Rivers of or from performance of and compliance with any 

obligations under this Station Two Termination and Release to be performed or complied with 

by the City of Henderson, the City Utility Commission or Big Rivers 

ARTICLE 5 

RELEASED STATION TWO CONTRACTS 

Section 5 1 Released Station Two Contracts. Schedule3.1 attached hereto sets forth or 

identifies various contracts, agreements or other instruments to which Big Rivers or the City of 

Henderson or the City Utility Commission is a party as of the date of execution and delivery 

hereof, certain of which contracts, agreements or instruments were partially assigned to and 

assumed by, or were entered into by, one or more of the E.ON Station Two Parties (or their 

predecessors) prior to the date of the execution and delivery hereof, or under certain of which 

contracts, agreements or instruments one or more E.ON Station Two Parties may have become a 

beneficiary, in either case pursuant to the transactions contemplated in one or more of the Station 

Two Terminated Agreements or other transactions entered into by such E.ON Station Two 

Parties since the date of the Station Two Agreement (collectively, the ''Released Sfution Zivo 

ContrucLs") The Parties acknowledge that, by reason of the transactions contemplated in this 

Station Two Termination and Release, the relevant E ON Station Two Parties shall be released as 

of the Closing From the Released Station Two Contracts to which they are a party to the extent 

and as provided below in this Article 5, but that those Released Station Two Contracts shall 

hereafter continue in full force and effect as between Big Rivers. on the one hand, and the City of 
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Henderson and/or the City Utility Commission, on the other hand (and with such other parties 

thereto), in accordance with their respective terms (unless otherwise amended, modified, 

terminated or replaced by the separate agreement of Big Rivers, the City of Henderson and/or the 

City Utility Commission) In light of the fact, as contemplated in the Station Two Agreement, 

that Big Rivers has remained a party to and beneficiary of certain of the Released Station Two 

Contracts throughout the period during which the relevant E.ON Station Two Parties (as 

assignees of Big Rivers, or as assignees of one or more other E.ON Station Two Parties or of 

Station Two Subsidiary or WKE) may have been parties to or beneficiaries of such Released 

Station Two Contracts, the City of Henderson and the City Utility Commission acknowledge and 

agree that Big Rivers remains possessed of all rights and interests as against the City of 

Henderson and/or the City Utility Commission (as applicable) under and pursuant to such 

Released Station Two Contracts, whether such rights and interests were heretofore held by Big 

Rivers or assigned by Big Rivers to any E.ON Station Two Party, with full right and entitlement, 

following the execution and delivery of this Station Two Termination and Release, to exercise 

and enjoy all such rights and interests in accordance with the respective terms of such contracts. 

Big Rivers acknowledges and agrees that Big Rivers shall remain obligated to the City of 

Henderson and the City Utility Commission (as applicable) under or pursuant to such Released 

Station Two Contracts in accordance with their respective terms No E ON Station Two Party 

shall have any interest in any of the Released Station Two Contracts following the execution and 

delivery of this Station Two Termination and Release by the Parties, unless expressly provided 

otherwise elsewhere in this Station Two Termination and Release Except as provided in Section 

5 6, Big Rivers agrees that the City of Henderson and the City Utility Commission remain 

possessed of all rights and interests. and nothing contained in this Article 5 shall be deemed to 
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affect, limit, waive or eliminate any rights or interests, that the City of Henderson or the City 

Utility Commission may have as against Big Rivers under or pursuant to any Released Station 

Two Contract in accordance with its terms., 

Section52 Release of E.ON Station Two Parties by Citv of Henderson and City 

Utiliw Commission. As of the Closing, the City of Henderson and the City Utility Commission, 

for themselves and their respective successors, predecessors and assigns, and for all other 

persons or entities claiming by, through or under any of them, hereby fully, irrevocably and 

forever remise, release, acquit, waive and discharge each of LEC, E.,ON, LEM, WKEC, WKE 

and Station Two Subsidiary, and their respective members, shareholders, directors, officers, 

employees, agents, representatives, advisors, successors, predecessors and assigns, and each of 

them (collectively, the "Section 5.2 Released Purties"), of and from any and all Claims which 

the City of Henderson or the City Utility Commission ever had, now have, may now have or may 

hereafter have against any one or more of the Section 5.2 Released Parties, resulting from, 

arising out of or in any manner relating to: (i) any Released Station Two Contract; or (ii) any 

performance or non-performance by a Section 5.2 Released Party under or pursuant to any 

Released Station Two Contract; or (iii) any breach or default by a Section 5.2 Released Party 

under or pursuant to any Released Station 'Two Contract howsoever caused and whenever 

occurring; provided. that the City of Henderson and the City Utility Commission do not hereby 

remise, release, acquit, waive or discharge the EON Station Two Parties of or from their 

indemnification obligations provided in Section 7.1 and Section l3.! ,  or performance of and 

compliance with the Closing conditions set forth in Article 20, or with any other obligations 

under this Station Two Termination and Release to be performed or complied with by the E.ON 

Station Two Parties (or any of them).. 
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Section 5,,3 Release of E.ON Station Two Parties bv Big Rivers. As of the Closing, 

Big Rivers, for itself and its successors, predecessors, and assigns, and for all other persons or 

entities claiming by, through or under any of them, hereby hlly, irrevocably and forever remises, 

releases, acquits, waives and discharges each of the Section 5.2 Released Parties of and from any 

and all Claims which Big Rivers ever had, now has, may now have or may hereafter have against 

any one or more of the Section 5.2 Released Parties, resulting from, arising out of or in any 

manner relating to: (i) any Released Station Two Contract; or (ii) any performance or non- 

performance by a Section 5.2 Released Party under or pursuant to any Released Station Two 

Contract; or (iii) any breach or default by a Section 5.2 Released Party under or pursuant to any 

Released Station Two Contract howsoever caused and whenever occurring; provided. however, 

__ that nothing contained in this Section 5.3 shall be deemed to affect, limit, waive or eliminate any 

other covenant or agreement on the part of any E,ON Station Two P w  set forth in, or expressly 

contemplated as surviving the Closing (used as defined in the Transaction Termination 

Agreement) under any Definitive Document (used as defined in the Transaction Termination 

Agreement) or contemplated in the Transaction Termination Agreement, it being understood that 

such other covenants and agreements shall survive the execution and delivery hereof and the 

transactions contemplated in this Station Two Termination and Release as between Big Rivers 

and the relevant L O N  Station Two Parties; and provided further, that Big Rivers does not hereby 

remise, release, acquit, waive or discharge the E O N  Station Two Parties of or from performance 

of and compliance with any obligations under this Station Two Termination and Release to he 

performed or complied with by the E.ON Station Two Partie,s (or any of them). 

Section 5 4 Release of City of Henderson and Citv Utilitv Commission bv E O N  

As of the Closing, each E ON Station Two Party. For itself and its Station Two Parties 



successors, predecessors, and assigns, and for all other persons or entities claiming by, through 

or under any of them, hereby fully, irrevocably and forever remises, releases, acquits, waives and 

discharges each of the City of Henderson and the City Utility Commission, and their respective 

members, directors, officers, employees, agents, representatives, advisors, successors, 

predecessors and assigns, and each of them (collectively, the “Section 5.4 Released Parries”), of 

and from any and all Claims which such E ON Station Two Party ever had, now has, may now 

have or may hereafter have against any one or more of the Section 5 4 Released Parties, resulting 

from, arising out of or in any manner relating to (i) any Released Station Two Contract, or 

(ii) any performance or non-performance by a Section 5 4 Released Party under or pursuant to 

any Released Station Two Contract, or (iii) any breach or default by a Section 5.4 Released Party 

under or pursuant to any Released Station Two Contract howsoever caused and whenever 

occurring; provided, that the E ON Station Two Parties do not hereby remise, release, acquit, 

waive or discharge the City of Henderson or the City Utility Commission of or from 

performance of and compliance with any obligations under this Station Two Termination and 

Release to be performed or complied with by the City of Henderson or the City Utility 

Commission. 

Section 5.5 Release of Big Rivers by €.ON Station Two Parties. As of the Closing, 

each E.ON Station Two Party, for itself and its successors, predecessors, and assigns, and for all 

other persons or entities claiming by, through or under any of them, hereby fully, irrevocably and 

forever remises, releases, acquits, waives and discharges Big Rivers, and its members, directors, 

officers, employees, agents, representatives, advisors, successors, predecessors and assigns, and 

each of them (collectively, the -Section 5.5 Released Parties”). of and from any and all Claims 

which such E ON Station Two Party ever had. now has, may now have or may hereafter haw 
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against any one or more of the Section 5 5 Released Parties, resulting from, arising out of or in 

any manner relating to ( i )  any Released Station Two Contract, or (ii) any performance or non- 

performance by a Section 5 5 Released Party under or pursuant to any Released Station Two 

Contract, or (iii) any breach or default by a Section 5 5 Released Party under or pursuant to any 

Released Station Two Contract howsoever caused and whenever occuning; provided, however, 

- that nothing contained in this Section 5.5 shall be deemed to affect, limit, waive or eliminate any 

other covenant or agreement on the part of Big Rivers set forth in, or expressly contemplated as 

surviving the Closing (used as defined in the Transaction Termination Agreement) under any 

D e f ~ t i v e  Document (used as defined in the Transaction Termination Agreement) or 

contemplated in the Transaction Termination Agreement, it being understood that such other 

covenants and agreements shall survive the execution and delivery hereof and the transactions 

contemplated in this Station T y o  Termination and Release as between Big Rivers and the 

relevant E.ON Station Two Parties; and provided further, that the E.ON Station Two Parties do 

not hereby remise, release, acquit, waive or discharge Big Rivers of or from performance of and 

compliance with any obligations under this Station Two Termination and Release to be 

performed or complied with by Big Rivers. 

Section 5.6 Release of Big Rivers by Citv of Henderson and Citv titilitv Commission. 

As of the Closing, each of the City of Henderson and the City Utility Commission, for 

themselves and their respective successors, predecessors and assigns, and for all other persons or 

entities claiming by, through or under any of them, hereby fully, irrevocably and forever remise, 

release, acquit and discharge Big Rivers and its members, directors, officers, employees, agents, 

representatives, advisors, successors, predecessors and assigns, and each of them, of and from 

any and all Claims which the City of Henderson or the City Utility Commission ever had, now 
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has, may now have or may hereafter have against Big Rivers or such other persons 01 entities, 

resulting from, arising out of or in any manner relating to: (a) any performance or non- 

performance by any E.ON Station Two Party (or by Station Two Subsidiary or WKE) under or 

pursuant to any Station Two Terminated Agreement or any Released Station Two Contract 

(including without limitation, Claims attributable to the "Terms of General Applicability" 

contemplated in the Station Two Agreement); (b) any breach or default on the part of any E.ON 

Station Two Party (or on the part of Station Two Subsidiary or W E )  under or pursuant to any 

Station Two 'Terminated Agreement or any Released Station Two Contract arising or accruing at 

any time through the date hereof (including without limitation, any such breach or default that 

may have given rise to a breach or default on the part of Big Rivers, or an obligation on the part 

of Big Rivers to reimburse, defend, indemnify and/or hold harmless the City of Henderson or the 

City Utility Commission, under or pursuant to any Station Two 'Terminated Agreement or 

Released Station Two Contract) howsoever caused and whenever occurring; or ( c )  the operation, 

maintenance, repair, upkeep, occupation, generation, use, closure, abandonment, retirement, 

replacement or possession by any E.ON Station Two Party (or by Station Two Subsidiary or 

W), or by any of their respective employees, officers, agents, representatives, advisors and/or 

contractors, of Station Two or any component(s) thereof (including without limitation, any 

components installed or constructed following the date of the Station Two Agreement), of the 

.Joint Use Facilities or any component(s) thereof, of the Station Two Site (and any other real 

property of Big Rivers, the City of Henderson or the City Utility Commission operated, 

maintained, repaired, kept up, occupied or used by an E.ON Station Two Party (or its employees, 

officers, agents, representatives, advisors and/or contractors)). of any electric energy generated 

by or capacity associated with Station Two, or of any tangible or intangible properties, 



inventories, spare parts, tools, materials or supplies of, relating to or used in connection with the 

operation, maintenance, repair, upkeep, occupation, generation, use, closure, abandonment, 

retirement, replacement or possession of Station Two (or any components thereof), the Joint Use 

Facilities (or any components thereof), the Station Two Site or such electric energy or capacity; 

provided, that the City of Henderson and the City Utility Commission do not remise, release, 

acquit, waive or discharge Big Rivers from its indemnification obligations under Section 7 2 or 

the performance of and compliance with the closing conditions set forth in Article 20 or with any 

liabilities hereunder or other obligations under this Station Two Termination and Release to be 

performed or complied with by Big Rivers 

Section 5.7 Filing of Releases. As of the Closing, the relevant Party or Parties agree 

to execute and deliver to the appropriate Party or Parties for purposes of recording or filing the 

same: (a) releases of Deed of Easement and Grant of Rights and Easements in substantially the 

forms attached hereto as Exhibit B-8 and Exhibit B-9, respectively, and (b) all such other 

instruments of release or discharge (in form reasonably satisfactory to the relevant Parties) as 

shall be required by or otherwise provided for any Released Station Two Contract, or as shall be 

reasonably requested by any Party to evidence such release or discharge or for the purpose of 

updating the real estate records of Henderson County, Kentucky, in respect of the releases and 

discharges of the Released Station Two Contracts as contemplated herein, including without 

limitation, such forms as may be required to be filed in Henderson County Kentucky, and in the 

Office of Secretary of State of the Commonwealth of Kentucky, in order to release and discharge 

any fixture filings, any assignment as security of rights and interests under the Section Two 

Contracts, or other security interests created by any of the Released Station Two Contracts. 
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ARTICLE 6 

REPAIRS AND IMPROVEMENTS TO STATION TWO 

Section 6 1 Station Two Maintenance, Reoairs and Improvements. The City of 

Henderson and the City Utility Commission agree with Big River that following the Unwind 

Closing Date Big Rivers will make and perform or cause to be made and performed the 

maintenance, repairs, replacements and improvements of Station Two and the Joint Use 

Facilities as and when set forth in the Station Two Work Plan for Station Two and the Joint Use 

Facilities attached as Exhibit C, except as otherwise agreed to by the City Utility Commission 

and Big Rivers Big River and the City Utility Commission each agrees to preserve and maintain 

the reports, plans, studies, analyses and related information and data in its possession that 

describes and supports the estimated costs of such maintenance, repairs and improvements set 

forth in Exhibit C and agrees to furnish a copy thereof to the other Party, if, as and to the extent 

requested in connection with the budgeting or undertaking thereof. Big Rivers and the City of 

Henderson and the City Utility Commission acknowledge that the costs of such maintenance, 

repairs, replacements and improvements shall be payable by the City Utility Commission and 

Big Rivers, respectively, in accordance with the Station Two Contracts 

ARTICLE 7 

ENVIRONMENTAL INDEMNITIES 

Section 7 t Indemnification by E.ON Station Two Parties. Notwithstanding any other 

provision in this Station Two Termination and Release, following the Closing, the EON Station 

Two Parties shall indemnify and hold harmless the City of Henderson and the City Utility 

Commission from and against any claims, demands, losses. damages, liabilities, costs, expenses 
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and penalties arising from any Disclosed Environmental Conditions and any Environmental 

Releases, environmental conditions, emissions, discharges, materials, or other matters, or failure 

to obtain permits or licenses that are not so identified for the City of Henderson or the City 

Utility Commission as of the Closing (including any failure of Station Two or the Joint Use 

Facilities to comply with the New Source Review Provisions ofthe Clean Air Act as a result of 

changes in the method of operating, maintaining, repairing or replacing Station Two or the Joint 

Use Facilities) that relate to Station Two or the Joint IJse Facilities that were caused by or due to 

or otherwise occurred during the operation of Station Two and the Joint IJse Facilities by the 

E ON Station Two Parties or any of them (collectively, the “Sfafion Two Environmenful 

Claims ”). 

Section 7 2 Indemnification by Big Rivers. Notwithstanding any other provision in 

this Station Two Termination and Release, following the Closing, Big Rivers shall indemnify 

and hold harmless the City of Henderson and the City Utility Commission from and against any 

Station Two Environmental Claims, but only to the extent that the E.ON Station Two Parties fail 

to comply with Section 7.1. 

ARTICLE 8 

ASSIGNMENT OF CONTRACTS 

Section 8 1 Auuroval of A s s i w e n t .  The City Utility Commission shall be entitled to 

review upon its request any contract, agreement, lease, sublease, license, sublicense or any other 

instrument relating to Station Two or the Joint LJse Facilities which shall be assigned by an E.ON 

Station Two Party to Big Rivers pursuant to Section 3.2 (d) and Article 5 of the Transaction 

Termination Agreement (collectively, the .‘Assigned Station Two Contracts”) Such assignment , 
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of Assigned Station Two Contracts shall be subject to the reasonable approval thereof by the 

City Utility Commission. 

ARTICLE 9 

NVENTORY AND PERSONAL PROPERTY 

Section 9.1 Apuroval of Inventory. The city Utility Commission shall be entitled to 

inspect upon its request any inventories of spare parts, materials, reagents and other supplies 

(other than coal, petroleum coke and fixation and hydrated lime) relating to Station Two or the 

Joint Use Facilities which shall be conveyed by an E.ON Station Two Party to Big Rivers 

pursuant to Section 3.2 (b) and Article 4 of the Transaction Termination Agreement (collectively 

the “Station Two Inventory”) Payments for any of such inventories by Big Rivers shall not 

include any values thereof previously reimbursed as operating and maintenance costs or other 

expenses relating to Station Two or the Joint Use Facilities under the Station Two Contracts. 

Such conveyance of the Station Two Inventory and any values to be paid therefor shall be 

subject to the reasonable approval of the City Utility Commission. 

Section9.2 Aooroval of Personal Prouerty. The City Utility Commission shall be 

entitled to inspect upon its request any tangible personal property relating to Station Two cr the 

Joint Use Facilities (other than Station Two Inventory) which shall be conveyed by an E.ON 

Station Two Party to Big Rivers pursuant to Section 3 2 (c) and Article 4 of the Transaction 

Termination Agreement (collectively the ”Station Two Personal Property”) Payments for any 

such personal property by Big Rivers shall not include any values thereof previously reimbursed 

as operating and maintenance costs or other expenses relating to Station Two or the Joint Use 

Facilities under the Station Two Contracts Such conveyance of Station Two Personal Property 
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and the values to be paid therefore shall be subject to the reasonable approval of the City Utility 

Commission. 

ARTICLE I O  

INTELLECTUAL PROPERTY 

Section 10.1 Aporoval of License Agreements. The City Utility Commission shall be 

entitled to review upon its request m y  intellectual property license agreements relating to Station 

Two or the Joint Use Facilities which shall be assigned or sublicensed by an E.ON Station Two 

Party to Big Rivers pursuant to Section 3.2 (f) and Article 6 of the Transaction Termination 

Agreement (collectively the “Station Two Intellectual Property”). Such assignment or 

sublicensing of the Station Two Intellectual Property shall be subject to the reasonable approval 

of the City Utility Commission. 

ARTICLE 1 1  

PERMITS 

Section 11 1 Aporovd of Permits. The City Utility Commission shall be entitled to 

review upon its request any permit or license issued or allocated by any Governmental Entity to 

or in respect of Station Two or the Joint Use Facilities which shall be assigned by an E.ON 

Station Two P w  to Big Rivers pursuant to Section 3 2 (9) and Article 7 of the Transaction 

Termination Agreement (collectively, the ”Station Two Permits”) Such assignment of Station 

Two Permits shall be subject to the reasonable approval of the City litility Commission. 
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ARTICLE. 12 

SO2 ALLOWANCES AND NOx ALLOWANCES 

Section 12.1 Allowances under Station Two Contracts Big Rivers and the E.ON 

Station Two Parties agree with the City of Henderson and the City Utility Commission that, 

following the date hereof (a) the City of Henderson and the City Utility Commission shall 

receive the Station Two SO2 allowances and Station Two NOx allowances to which the City of 

Henderson and the City Utility Commission are entitled as provided for in the Station Two 

Contracts, and (b) in the case of any such allowances accruing or arising with respect to periods 

prior to the Closing hereof which are to be allocated in accordance with the Station Two 

Contracts subsequent to the Closing, the City of Henderson and the City Utility Commission 

shall receive such allowances to which they shall be entitled upon allocation thereof following 

the date hereof in accordance with the Station Two Contracts. 

ARTICLE 1.3 

TAX MAMERS 

Section 13.1 Payment of Sales and Use Taxes. WKEC shall pay any and all sales and 

use Taxes assessed or imposed on the transfers or assignments of Station Two Inventory, Station 

Two Personal Property, Assigned Station Two Contracts, Station Two Permits, SO2 allowances 

and NOx allowances relating to Station Two and the Joint Use Facilities and any other property 

relating to Station Two and the Joint Use Facilities pursuant to Article 3 of the Transaction 

Termination Agreement, and WKEC shall indemnify and hold harmless the City of Henderson 

and the City Utility Commission from and against any claims, demands, losses, liabilities, costs, 

expenses and penalties with respect to such Taxes 
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Section 13.2 Auuortionment of Property Taxes. Taxes assessed, levied or exacted on 

the Station Two Site, the Joint Use Facilities, any personal property or the real property relating 

to Station Two or the .Joint Use Facilities accruing for the Closing Year shall be apportioned 

between the portion of the Closing Year prior to and including the Unwind Closing Date and the 

portion of the Closing Year after the Unwind Closing Date, based on the number of days in each 

such period. At or prior to the Unwind Closing Date WKEC shall pay to Big Rivers an amount 

equal to all accrued property Taxes multiplied by a fraction, the numerator of which is the 

number of days in the portion of the Closing Year up to an including the Unwind Closing Date 

and the denominator of which is 365. Payment of the remainder of such property Taxes for the 

Closing Year shall be the responsibility of Big Rivers. The apportionment provided by this 

Section 13.2 of property taxes shall be effected notwithstanding that such property Taxes are 

invoiced or payable after the Closing iJnwind Date. Big Rivers shall be responsible for the 

payment of all such property Taxes for the Closing Year, including such Taxes for the portion of 

the Closing Year following the Unwind Closing Date., 

Section 13.3 Treatment of Taxes. The Parties agree that any sales and use Taxes and 

any amounts with respect to accrued property Taxes payable by WKEC as provided in Section 

13.1 and 13 2 shall not construe or be treated as operating or maintenance costs or other expenses 

recoverable under Section 16 2 of the Station Two Operating Agreement. 

Section 13 4 Unemuloyment and Worker’s ComDensation Taxes. WKEC shall be 

responsible for the payment of all unemployment Taxes and workers’ compensation premiums 

accruing for the period up to and including the Unwind Closing Date in respect of all employees 

hired by any of the E ON Station Two Parties for Station Two or the Joint Use Facilities 
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regardless of when such Taxes and premiums are invoiced or paid. Big Rivers shall be 

responsible for the payment of all unemployment Taxes and worker’s compensation premiums 

for the period from and after the IJnwind Closing Date in respect of all employees hired by Big 

Rivers for Station Two or the Joint IJse Facilities, regardless of when such Taxes and premiums 

are invoiced or paid Any such taxes or premiums accruing for the period prior to and including 

the Unwind Closing Date, to the extent not paid by WKEC at or prior to the Closing, shall 

continue to be the obligation of WKEC following the Closing, which obligation(s) shall survive 

the Closing and shall continue to be binding on WKEC until satisfied or discharged in full. 

Section 13 5 Review of Requests for Tax Rulinm Each of LEM and WKEC, on the 

one hand, and Big Rivers, on the other hand (each a “Filing Party”) shall permit the other of 

those Party or Parties (the “Non-Filing Parties”) and the City Utility Commission to review and 

comment upon any ruling requests to be filed by the Filing Party for local, state or federal tax 

rulings in connection with the Taxes referred to in Section 13 1 and 13.2 and the Taxes and 

premiums referred to in Section 13 4 prior to filing such requests, provided, that in the event the 

Filing Party shall not have received the Non-Filing Party’s or the City Utility Commission’s 

comment@) with respect to such requests within ten (10) business days after the delivery of the 

same by the Filing Party or the City Utility Commission to the Non-Filing Party, the Filing party 

may proceed in its discretion to file such requests with the relevant Governmental Entities 

without M e r  delay 
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ARTICLE 14 

LON GUARANTY 

Section 14.1 L O N  Guarantee. (a) EON hereby guarantees to the City of Henderson 

and the City Utility Commission (the “Guaranteed Parties”) that each of the EON Station Two 

Parties wil1 perfom all of their respective present and future payment and performance 

obligations arising under this Station Two Termination and Release (the “Guaranteed 

Obligations”). E.,ON agrees that if any of the E..ON Station Two Parties shall fail to perform any 

of its Guaranteed Obligations, E~ON shall immediately perform such obligations. This is an 

irrevocable and continuing guarantee and this Section 14.1 shall remain in full force and effect 

and be binding upon E.,ON and its successors until all of the Guaranteed Obligations have been 

satisfied in full. 

Section 14.2 Waivers. E ON expressly waives the acceptance of this guarantee by the 

Guaranteed Parties, protest, notice of protest and notice of dishonor or nonpayment of any 

instrument evidencing debt of any of the E.ON Station Two Parties, any right to require the 

pursuit of any remedies against any of the E.ON Station Two Parties, including commencement 

of suit, before enforcing this guarantee, any right to have any security or the right of set-off 

applied before enforcing this guarantee, and all diligence in colIection and enforcement and 

failure or delay by the Guaranteed Parties in protection or exercise of their respective rights 

against any of the E ON Station Two Parties. 

Before enforcing this Guarantee against E.ON, the Guaranteed Parties shall give 

E ON written notice of default by any  such E O N  Station Two Party under this Station Two 
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Termination and Release, and shall initiate the giving of such notice to E.ON at the same time 

and in the same manner as notice is provided to the applicable E.ON Station Two Party. 

E,.ON hereby waives and agrees not to assert or to take advantage of any defense 

based upon: (1) any incapacity, lack ofauthority, death or disability of !LON or any other person 

or entity (other than the Guaranteed Parties); (ii) any lack of notice to which E.ON might be 

entitled (other than such notices as E. ON is entitled to receive under or by virtue of this Section 

14.2); (hi) the inaccuracy of any representation by any of the E.ON Station Two Parties 

contained in this Station Two Termination and Release; (iv) any assertion or claim that the 

automatic stay provided by 1 1  I J S C  $362 (arising upon the voluntary or involuntary 

bankruptcy proceeding of any of the E.ON Station Two Parties), or any other stay relating to the 

Guaranteed Obligations provided under any other debtor relief law (whether statutory, common 

law, case law or otherwise) of any jurisdiction whatsoever, now or hereafter in effect, which may 

be or become applicable, which operates to stay, interdict, condition, reduce or inhibit the ability 

of the Guaranteed Parties to enforce any rights, whether now existing or hereafter acquired, 

which the Guaranteed Parties may have against LON; or (v) any action, occurrence, event or 

matter consented to by E.,ON under this Article 14 or otherwise. 

ARTICLE 15 

PERSONNEL 

Section 15 1 Personnel Matters Big Rivers and the E ON Station Two Parties hereby 

agree with the City Utility Commission that each of them will perform and carry out such 

obligations and responsibilities relating to personnel matters with respect to Station Two and the 

Joint Use Facilities in the manner and as and to the extent provided in Section 14 4 of the 
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Transaction Termination Agreement Big Rivers agrees to furnish the City Utility Commission 

with a list of the employees to whom it intends to offer employment relating to the operation and 

maintenance of Station Two and the Joint Use Facilities promptly upon notification of WKEC 

pursuant to Section 14.4 of the Transaction Termination Agreement of its intent to offer such 

employment. Each list shall provide the identification, classification and job description for each 

of such employees 

ARTICLE 16 

REPORTS 

Section 16.1 Delivery of Materials and Documents Not later than a date that is 30 days 

prior to the Closing, the E.ON Station Two Parties and Big Rivers, respectively, shall fUmish the 

City Utility Commission with copies of all work plans, capital budgets, engineering and other 

assessments with respect to the condition and operational viability of Station Two and the Joint 

LJse Facilities, together with the environmental audits and all other environmental reports, 

statements, violations, orders or other proceedings or events applicable to Station Two or the 

Joint Use Facilities, including the environmental audit report provided for in Article 15 of the 

Transaction Termination Agreement (collectively, the “Station Two Documents”), which have 

been prepared and received on or prior to the aforesaid date. Thereafter and prior to the Closing, 

the E O N  Station Two Parties and Big Rivers shall fimish the City Utility Commission with 

copies of all Station Two Documents upon their preparation and receipt. 
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ARTICLE 17 

REIMBURSEMENT OF COSTS AND EXPENSES 

Section 17 1 Payment by E.ON. E.ON shall reimburse the City of Henderson and the 

City Utility Commission, respectively, for all their costs and expenses relating to the Unwind, 

including, without limitation, a11 general and administration costs allocable to the Unwind, and 

all legal fees and disbursements, accounting charges, and fees of consulting engineers and other 

experts, all to the extent incurred in connection with the Unwind. Such payment shall be made 

on or prior to the Closing in accordance with Section 20.1(1) upon invoices therefor submitted by 

the City of Henderson and  the City Utility Commission, respectively 

ARTICLE 18 

RECONCILIATIONS: TRUE-UPS; DISTRIBUTIONS: FUNDING 

Section 18 1 Reconciliation Between Bie. Rivers and LEWWKEC. Big Rivers, LEM 

and WKEC agree with each other that, notwithstanding any provisions of this Station Two 

Termination and Release, the Transaction Termination Agreement or the Termination and 

Release (used as defined in the Transaction Termination Agreement) to the contrary, the 

provisions of Subsection IO.l(a) of the Station Two Agreement (solely to the extent they relate 

to the -.date of termination or expiration of the Term” and to the period of operation of Station 

Two during the Term (used as defined in the Station Two Agreement)), and the provisions of 

Subsections 10 l(c) and iO.l(d) of the Station Two Agreement, shall each survive the Closing, 

and shall continue to be binding on and to inure to the benefit of Big Rivers, LEM and WKEC 

(as the successor to Station TWO Subsidiary and the assignee of LEM) until satisfied or 

discharged in full; provided. that: 
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(i) the provisions of the concluding sentence of Subsection 10 l(c) 

shall not so survive the execution and delivery hereof, and shall as of such 

execution and delivery immediately become null and void; and 

(ii) all references in any of the above-described provisions of Section 

10.1 to the “date of termination or expiration of the Term,” to the “date of 

expiration or termination of this Agreement,” to the ”termination or expiration 

date,” to the “expiration or termination of the Term,” or to the “date of that 

expiration or termination,” shall be deemed to be references to the IJnwind 

Closing Date; and 

(iii) by way of clarification and not of limitation, for purposes of the 

reconciliation to be undertaken following the date hereof by Big Rivers, LEM and 

WKEC pursuant to Section 10.1 of the Station Two Agreement, the operating and 

maintenances costs actually paid or accrued by WKEC in the Partial Year (used in 

this Section 18.1 as defined in the Station Two Agreement) shall be deemed to 

include, without limitation, all general and administrative expenses for the Partial 

Year permitted, immediately prior to the Closing, to be charged by Station Two 

Subsidiary to Station Two pursuant to Section 4.3 of the G&A Allocation 

Agreement (including any general and administrative expenses for the Partial 

Year permitted to be charged by Big Rivers to Station Two pursuant to Section 

4 1 of the G&A Allocation Agreement but which were paid by WKEC to Big 

Rivers pursuant to Section 5.2 of that agreement prior to the date hereof). 
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Big Rivers, L.EM and WKEC hereby further agree with each other that attached to this 

Station Two Termination and Release as Schedule 5.1 and incorporated herein by reference is a 

true, correct and complete copy of those provisions (or portions thereof) of Section 10. I of the 

Station Two Agreement that shall survive the Unwind Closing Date and continue to be binding 

on and to inure to the benefit of Big Rivers, LEM and WKEC as contemplated in the preceding 

sentence, all other provisions (or portions thereof) of that Section 10.,1 becoming null, void and 

of no further force or effect as of the execution and delivery hereof. In light of the reconciliation 

contemplated above in this Subsection (a), Big Rivers, LEM and WKEC agree with each other 

that the reconciliation and associated payment between WKEC and Big Rivers contemplated in 

Subsection 5.2(b) ofthe G&A Allocation Agreement is not required and shall not be undertaken. 

Consistent with the last sentence of Subsection 10.l(d) of the Station Two Agreement, the City 

of Henderson and City Utility Commission agree to reasonably cooperate with Big Rivers, LEM 

and WKEC in determining, as soon as practicable following the Closing, the actual and 

estimated charges and costs paid, payable or accrued for the Partial Year of operation of Station 

Two ending on the LJnwind Closing Date, as contemplated in Section 10.1 of the Station Two 

Agreement. 

Section 18.2 Reconciliation Between Citv Utilihl Commission and W C / L E M  

(a) In connection with the Closing transactions, the reconciliation of current 

Station Two capacity charges under the Power Sales Contract shall take place and consist 

of the following: 

(i) if the Unwind Closing Date shall be prior to the pa,yment by 

WKEC and LEM of Station Two capacity charges for the then current Monthly 
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Billing Period as required under Section 9 1 of the Power Sales Contract, WKEC 

and LEM agree to pay to the City Utility Commission at the Closing an amount 

equal to the total amount of Station Two capacity charges payable for the then 

current Monthly Billing Period pursuant to Section 9 1 of the Power Sales 

Contract multiplied by a fraction, the numerator of which is the number of days of 

such Monthly Billing Period up to and including the IJnwind Closing Date and 

the denominator of which is the total number of days in such Monthly Billing 

Period: or 

( i i )  if the Unwind Closing Date shall be subsequent to the payment by 

WKEC and L.EM of the Station Two capacity charges for the then current 

Monthly Billing Period as required by Section 9.1 of the Power Sales Contract, 

the City Utility Commission agrees to refund to WKEC or LEM at the Closing an 

amount equal to such Station Two capacity charges paid by WKEC and LEM 

multiplied by a fraction, the numerator of which is the number of days of the then 

current Monthly Billing Period occurring after the [Jwind Closing Date and the 

denominator of which is the total number of days in such Monthly Billing Period. 

(b) In connection with the Closing transactions, the reconciliation of current 

payments for Station Two operating and maintenance costs and expenses under the 

Station Two Operating Agreement shall take place and consist of the following: 

(i) if the Unwind Closing Date shall be prior to the payment by the 

City Lltility Commission of the Station Two operating and maintenance costs and 

expenses for the then current Monthly Billing Period as required under Section 
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16.2 of the Station Two Operating Agreement, the City Utility Commission 

agrees to pay to WKEC and LEM at the Closing an amount equal to the total 

amount of Station Two operating and maintenance costs and expenses payable by 

the City Utility Commission for the then current Monthly Billing Period pursuant 

to Section 16.2 of the Station Two Operating Agreement multiplied by a fraction, 

the numerator of which is the number of days of the then current Monthly Billing 

Period up to and including the Unwind Closing Date and the denominator of 

which is the total number of days in such Monthly Billing Period; or 

(ii) if the Unwind Closing Date shall be subsequent to the payment by 

the City Utility Commission of the Station Two operating and maintenance costs 

and expenses for the then current Monthly Billing Period as required by Section 

16.2 of the Station Two Operating Agreement, WKEC and LEM shall refund to 

the City Utility Commission at the Closing an amount equal to such Station Two 

operating and maintenance costs and expenses paid by the City Utility 

Commission multiplied by a fraction, the numerator of which is the number of 

days of the then current Monthly Billing Period occurring after the Unwind 

Closing Date and the denominator of which is the total number of days in such 

Monthly Billing Period. 

(c) In making payments under this Section 18.2 each Party shall have the right 

to set-off any account payable to it under this Section 18.2. 
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Section 18 3 Initial Monthlv Payments bv Biz Rivers and City UtiliW Commission. 

(a) Notwithstanding anything in Section 9.1 of the Power Sales Contract to 

the contrary, as payment of Station Two capacity charges for Station Two Capacity for 

the Monthly Billing Period that includes the IJnwind Closing Date, Big Rivers shall pay 

to the City Utility Commission at the Closing an amount equal to the total amount of 

Station Two capacity charges payable to the City Utility Commission for the then current 

Monthly Billing Period pursuant to Section 9.1 of the Power Sales Contract multiplied by 

a fraction, the numerator of which is the number of days of the then current Monthly 

Billing Period occurring after the Unwind Closing Date and the denominator of which is 

the total number of days in such Monthly Billing Period 

(b) Notwithstanding anything in Section 16.2 of the Station Two Operating 

Agreement to the contrary, as payment of Station Two operating and maintenance costs 

and expenses for the Monthly Billing Period that includes the Unwind Closing Date, the 

City [Jtility Commission shall pay to Big Rivers at the Closing an amount equal to the 

total amount of Station Two operating and maintenance costs and expenses payable to 

Big Rivers for the then current Monthly Billing Period pursuant to Section 16.2 of the 

Power Sales Contract multiplied by a fraction, the numerator of which is the number of 

days of such Monthly Billing Period occurring after the Unwind Closing Date and the 

denominator of which is the total number of days in such Monthly Billing Period 

Section 18.4 True-Uus as Between Henderson and WKECILEM. 

(a) Notwithstanding anything in Section 9 4 of the Power Sales Contract to 

the contrary, (i) WKEC and LEM agree with the City Utility Commission and the City of 
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Henderson that the Power Sales True-Up between them with respect to Station Two 

capacity charges for the Contract Year in which the Closing occurs shall be completed 

within 120 days following the Unwind Closing Date and shall be conducted, the amounts 

thereof calculated and the payments due in connection therewith determined in the 

manner and in accordance with the methodology provided in Section 9 4 of the Power 

Sales Contract, but such Power Sales True-Up shall be applicable only to those Monthly 

Billing Periods (including with respect to the Monthly Billing Period in which the 

Closing occurs, only the portion thereof up to and including the Unwind Closing Date) of 

such Contract Year occurring on and prior to the Unwind Closing Date; and (ii) if the 

audit of accounts pursuant to subsection (c) of this Section 18.4 pertaining to such Power 

Sales True-Up shall state results that are not consistent with those of such Power Sales 

True-Up, such Parties agree to adjust payments under such Power Sales True-Up so that 

the same shall be consistent with such audit of accounts. 

(b) Notwithstanding anything in Section 16.6 of the Station Two Operating 

Agreement to the contrary, (i) the City Utility Commission agrees with WKEC that the 

Operating True-Up between them with respect to Station Two operating and maintenance 

costs and expenses for the Contract Year in which the Closing occurs shall be completed 

within 120 days following the Unwind Closing Date and shall be conducted, the amounts 

thereof calculated and payments due in connection therewith determined in the manner 

and in accordance with the methodology provided in Section 16.6 of the Station Two 

Operating Agreement, but such Operating True-Up shall be applicable only to those 

Monthly Biliing Periods (including with respect to the Monthly Billing Period in which 

the Closing occurs, only the portion thereof up to and including the Unwind Closing 
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Date) of such Contract Year occurring on and prior to the IJnwind Closing Date; and (ii) 

if the audit of accounts pursuant to subsection (c) of this Section 18.4 pertaining to such 

Operating True-Up shall state results that are not consistent with those of such Operating 

True-Up, such Parties agree to adjust payments under such Operating True-Up so that the 

same shall be consistent with such audit of accounts 

(c) For the purposes of the Power Sales True-Up pursuant to Section 18.4 (a) 

and the Operating True-Up pursuant to Section 18.4 (b), there shall be an audit of the 

applicable financial accounts of Station Two for that portion of the Contract Year in 

which the Closing occurs that includes all of the Monthly Billing Periods (including, with 

respect to the Monthly Billing Period in which the Closing occurs, only the portion 

thereof up to and including the llnwind Closing Date) of such Contract Year occurring on 

and prior to the Unwind Closing Date. Such audit shall be conducted by an independent 

certified public accountant or firm of certified public accountants of recognized standing 

selected by the City Utility Commission and shall be completed as soon as practicable 

following the Unwind Closing Date. The cost of such audit shall be paid by WKEC and 

each of the Parties shall be entitled to receipt of copies of the report of such audit. 

Section 18.5 Initial True-Ups as Between Henderson and Big Rivers. 

(a) Notwithstanding anything in Section 9 4 of the Power Sales Contract to 

the contrary, Big Rivers agrees with the City Utility Commission and the City of 

Henderson that the Power Sales True4Jp between them with respect to Station Two 

capacity charges for the Contract Year in which the Closing occurs shall be conducted, 

the amounts thereof calculated and the payment due in connection therewith shall be 
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determined in the manner and in accordance with the methodology provided in Section 

9 4 of the Power Sales Contract, but such Power Sales True-Up shall be applicable only 

to those Monthly Billing Periods (including, with respect to the Monthly Billing Period in 

which the Closing occurs, only the portion thereof occurring after the Unwind Closing 

Date) of such Contract Year occurring after the Unwind Closing Date. 

(b) Nohvithstanding anything in Section 16 6 of the Station Two Operating 

Agreement to the contrary, the City Utility Commission agrees with Big Rivers that the 

Operating True-Up between them with respect to Station Two operating and maintenance 

costs and expenses for the Contract Year in which the Closing occurs shall be conducted, 

the amounts thereof calculated and payment due in connection therewith shall be 

determined in the manner and in accordance with the methodology provided in Section 

16.6 of the Station Two Operating Agreement, but such Operating Tme-lJp shall be 

applicable only to those Monthly Billing Periods (including with respect to the Monthly 

Billing Period in which the Closing occurs, only the pofiion thereof occurring after the 

Unwind Closing Date) of such Contract Year occurring after the Unwind Closing Date. 

Section 18.6 Distributions and Funding 

(a) At the Closing, amounts in the Station Two Replacement 0 & M Funds 

shall be distributed as follows: 

(i) the amount then remaining on deposit in the Big Rivers Station 

Two Replacement O & M Fund held under the Station Two Agreement, together 

with accrued but unpaid interest thereon, shall be remitted to WKEC as provided 

under Section 10 3 (f)(4) of the Station Two Agreement 
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(ii) the amount then remaining on deposit in the Henderson Station 

Two Replacement 0 & M Fund, held under the Station Two Agreement, together 

with accrued but unpaid interest thereon, shall be remitted to the City lltility 

Commission. 

(b) At the Closing, the City Utility Commission shall release and pay over to 

WKEC and LEM amounts, if any, then held by the City Utility Commission that were 

paid to it by WKEX or LEM pursuant to Section 10.3 (g)(2) of the Station Two 

Agreement to fund any major renewals or replacements with respect to Station Two In 

addition, amounts, if any, held by the City Utility Commission that were allocated by the 

City Utility Commission pursuant to Section 10 3 (g)(3) of the Station Two Agreement 

for funding of any such major renewal and replacement with respect to Station Two shall 

be contemporaneously released to the City Utility Commission. 

Section 18"7 v~ The City Utility Commission and the City 

of Henderson agree with Big Rivers that the Annual Budget in force and effect on the Unwind 

Closing Date shall constitute and be treated as the AnnuaI Budget for the purposes of this Article 

18 and for the purposes of the Station Two Contracts, unless and until thereafter amended in 

accordance with the provisions of the Station Two Contracts. 

ARTICLE 19 

REPRESENTATIONS AND WARRANTIES 

Section 19.1 Representations and Warranties of the E.ON Station Two Parties Each of 

the EON Station Two Parties hereby severally represents and warrants to the City of Henderson 

and the City Utility Commission (but not to Big Rivers, it being understood and agreed that any 
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representations and warranties of the E ON Station Two Parties to or for the benefit of Big 

Rivers are set forth solely in the Transaction Termination Agreement or in another Definitive 

Document (used as defined in the Transaction Termination Agreement) that on the Effective 

Date and as of the Closing Unwind Date, except as otherwise specified: 

(a) Organization and Existence. Each of the E.ON Station Two Parties is duly 

organized, validly existing and in good standing under the laws of the jurisdiction of its 

organization and WKEC is duly qualified to transact business as a foreign corporation in 

any jurisdiction where the nature of its business and its activities require it to be so 

qualified. LEM is qualified to transact business as a foreign corporation in (i) any 

jurisdiction where the nature of its business and its activities require it to be so qualified 

and (ii) in the Commonwealth of Kentucky. Each of the E.QN Station Two Parties has 

the requisite power and authority to conduct its business as presently conducted, to own 

or hold under lease its properties, and to enter into and perform its obligations under this 

Station Two Termination and Release in accordance with its terms.. Station Two 

Subsidiary and WKE have effectively merged with and into WKEC in accordance with 

the general corporate law of K,entucky, and all rights, obligations and liabilities of Station 

Two Subsidiaii and WKE as of the time of that merger have become rights, obligations 

and liabilities of WKEC. 

(b) Execution. Delivery and Bindinp Effect This Station Two Termination 

and Release has been duly authorized, executed and delivered by each EON Station Two 

Party and, assuming the due authorization, execution and delivery hereof by Big Rivers, 

the City of Henderson and the City Utility Commission, constitutes a legal. valid and 
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binding obligation of each E.ON Station Two Party, enforceable against each such E ON 

Station Two Party in accordance with its terms, except as enforceability may be limited 

by bankruptcy, insolvency, reorganization, arrangement, moratorium or other laws 

relating to or affecting the rights of creditors generally and by general principles of 

equity. 

(c) No Violation. The execution and delivery of this Station Two 

Termination and Release by each E.ON Station Two Party, the consummation by each 

EON Station Two Party of the transactions contemplated hereby, and the compliance by 

each E.ON Station Two Party with the terms and provisions hereof, do not and will not 

(i) contravene any Applicable Laws or its organizational documents or by-laws, or (ii) 

contravene the provisions of, or constitute a default (or an event which, with notice or the 

passage of time, or both, would constitute a default) by it under, any indenture, mortgage 

or other material contract, agreement or instrument to which any E.ON Station Two Party 

is a party or by which any E.ON Station Two Party, or its property, is bound, or result in 

the creation of any Lien on the property of any E.ON Station Two Party. 

(d) No Required Consents or Approvals. As of the closing, all consents, 

approvals, resolutions, authorizations, actions or orders, including those which must be 

obtained from any Governmental Entity, required for the authorization, execution and 

delivery of, and for the consummation of the transactions contemplated by, this Station 

Two Termination and Release by any E.ON Station Two Party shall have been obtained. 

(e )  Absence of Litigation. There is no pending or, to the knowfedge of any 

E..ON Station Two Party, threatened action. suit or proceeding against any E..ON Station 
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Two Party by any other person or entity (other than the City of Henderson or the City 

Utility Commission) before any Governmental Entity which: (i) questions the validity of 

this Station Two Termination and Release or the ability of any E.ON Station Two Party 

to perform its obligations hereunder; or (ii) if determined adversely to any E ON Station 

Two Party, would materially adversely affect the ability of such E.ON Station Two Paxty 

to perform its obligations under this Station Two Termination and Release or would 

materially adversely affect Station Two, the Joint Use Facilities, the Station Two Site or 

any interest thereon or part thereof 

(f) Liens. Station Two, the Station Two Site, the Station Two inventory, the 

Station Two Personal Property, the Station Two intellectual Property, the Station Two 

Permits, the Joint Use Facilities, the Station Two Contracts and the Assigned Station Two 

Contracts are free of any liens created by, through or on behalf of any E.ON Station Two 

Party" 

(g) Assimed Station Two Contracts. The Assigned Station Two Contracts 

include each and every contract, agreement, lease, sublease, license, sublicense and other 

instrument (other than Station Two Terminated Agreements, Released Station Two 

Contracts, Station Two Intellectual Property and Station Two Permits) relating to Station 

Two, the Station Two Site or the Joint LJse Facilities under which any LON Station Two 

Party has any right, interest or obligation in force and effect on the Effective Date or 

which was entered into by any EON Station Two Party after the Effective Date and on or 

prior to the Unwind Closing Date, except any such contract, agreement, lease, sublease, 
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license, sublicense or other instrument, the exclusion of which shall be approved by the 

City Utility Commission., 

(h) Station Two Inventoq. The Station Two Inventory includes an inventory 

of all the spare parts, materials, reagents and other supplies (other than coal, petroleum 

coke, and fixation and hydrated lime) relating to Station Two, the Station Two Site or the 

Joint Use Facilities in the possession of or otherwise held for any E ON Station Two 

Party as to which any E ON Station Two Party has any right, interest or obligation in 

force and effect on the Effective Date or which was acquired by or for any EON Station 

Two Party after the Effective Date and on or prior to the Unwind Closing Date, except 

any such inventory, the exclusion of which shall be approved by the City Utility 

Commission. 

(i) Station Two Personal Property. The Station Two Personal Property 

includes all tangible personal property (other than Station Two Inventory) relating to 

Station Two, the Station Two Site or the Joint Use Facilities in the possession of or 

otherwise held for any E..ON Station Two Party as to which any E.ON Station Two Party 

has any right, interest or obligation in force and effect on the Effective Date or which was 

acquired by or for any E O N  Station Two Party after the Effective Date and on or prior to 

the Unwind Closing Date, except any such personal property, the exclusion of which 

shall be approved by the City Utility Commission. 

(j) Station Two Intellectual Property. The Station Two Intellectual Property 

includes each and every intellectual property, license or sublicense agreement relating to 

Station Two, the Station Two Site or the Joint Use Facilities as to which any E.ON 
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Station Two Party is a party or is granted a right or interest in force and effect on the 

Effective Date or which was obtained and entered into by any LON Station Two Party 

after the Effective Date and on or prior to the Unwind Closing Date, except any such 

intellectual property, license or sublicense agreement, the exclusion of which shall be 

approved by the City Utility Commission. 

(k) Station Two Permits The Station Two Permits include each and every 

permit or license issued or allocated by any Governmental Entity to or in respect of 

Station Two or the Joint Use Facilities under which any E ON Station Two Party is 

granted rights or exemptions that are in existence on the Effective Date or which was 

issued or allocated to any E ON Station Two Party after the Effective Date and on or 

prior to the Unwind Closing Date, except such permit or license, the exclusion of which 

shall be approved by the City Utility Commission 

(I) Zoning and Condemnation No E.ON Station Two Party has received any 

written notice of any pending or threatened proceeding to modify the zoning 

classification of, or to condemn or take by power of eminent domain, all or any part of 

Station Two, the Joint Use Facilities or the Station Two Site, which, if decided adversely, 

would be reasonably likely to result in a material adverse effect with respect thereto 

(m) Infrin,~ement. The E ON Station Two Parties have not infringed or 

violated any patent, copyright, license or other similar legal right of any vendor under any 

Assigned Station Two Contract or Station Two Intellectual Property. 

(n) Environmental Conditions. As of the Closing, to the knowledge of the 

E.ON Station 'Two Parties: ( i )  Schedule 4.1 contains a listing of all material permits 
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required as of the Closing For the operation, maintenance, repair and upkeep of Station 

Two and the Joint Use Facilities, (ii) each of those permits is in full force and effect and 

is held by or in the name of the City of Henderson or the City Utility Commission, or 

constitute Station Two Permits, and (iii) there are no above ground or underground 

storage tanks at Station Two, or on or under the Station Two Site, in each case other than 

underground storage tanks that were at Station Two, or on 01 under the Station Two Site 

on July 15, 1998, or that were installed in connection with the construction and 

installation at Station Two of the selective catalytic reduction system at Station Two. As 

of the Closing, except to the extent constituting, attributable to, resulting from or arising 

out of Environmental Releases, conditions, events, circumstances, actions, omissions, 

proceedings, operations, violations, failures to comply and other matters existing or 

occurring as of or prior to July 15, 1998 which, to the knowledge of the E.ON Station 

Two Parties, have not been materially aggravated and have not materially expanded 

following July 15, 1998: 

(i)  to the knowledge of the E ON Station Two Parties, Station Two 

and the Joint IJse Facilities are in compliance with the terms of each permit 

relating to the operation or maintenance of Station Two or the Joint Use Facilities, 

except For such noncompliance the continuation or correction of which does not 

and will not materially interfere with the operation of Station Two or the Joint 

Use Facilities and which does not and will not result in the imposition of any 

material civil or criminal fines or penalties against Big Rivers, any E.ON Station 

Two Party, the City of Henderson or the City Utility Commission; 
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(ii) to the knowledge of the E ON Station Two Parties, the E ON 

Station Two Parties’ operation of Station Two and the Joint Use Facilities and use 

of Station Two, the Station Two Site and the Joint Use Facilities are in material 

compliance with all Applicable Laws, except for such noncompliance the 

continuation or correction of which does not and will not materially interfere with 

the operation of Station Two or the Joint Use Facilities and which does not and 

will not result in the imposition of any material civil or criminal fines or penalties 

on Big Rivers, any E ON Station Two Party, the City of Henderson or the City 

Utility Commission; 

(iii) no E.ON Station Two Party has received any notice of material 

violation or notice of material noncompliance with Applicable Laws with respect 

to Station Two, the Station Two Site or the Joint Use Facilities, or the operation 

or condition thereof, other than violations or noncompliances which have been 

remedied or cured in compliance with Applicable Laws and with respect to which 

there are no continuing obligations or conditions imposed upon any E.ON Station 

Two Party, Big Rivers, the City of Henderson or the City Utility Commission; 

(iv) to the knowledge of the E ON Station Two Parties, (A) there is no 

pending agency investigation, administrative or judicial proceeding or action or 

any outstanding claim, demand, order, administrative or legal proceeding or 

settlement or consent decree or order under or relating to any Environmental Law 

and relating to or involving Station Two or Joint Use Facilities, and (B) there is 
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not now, nor has there been, any pattern of violations that would lead to any of the 

foregoing; and 

(v) to the knowledge of the E.ON Station Two Parties, no 

Environmental Release has occurred at, on, under or kom Station Two, including 

the Station Two Site, or any other properties, other than (x) such Environmental 

Releases as would not reasonably be expected to result in a material liability for 

any remediation under Environmental Laws, and (2) such Environmental Releases 

which have been cured, remediated, removed and disposed of in compliance with 

Applicable Laws. 

(0) No Material Dispute. To the knowledge of the E.ON Station Two Parties 

after reasonable inquiry, no material dispute or proceeding relating to Station Two or the 

Joint Use Facilitates exists between any E.ON Station Two Party and (i) the City of 

Henderson or the City [Jtility Commission or (ii) Big Rivers, other than such disputes or 

proceedings as shall be released and discharged as of the Closing. 

@) Termination of Non-Disturbance Ameement. As of the Closing, the Non- 

Disturbance Agreement, together w?i each and every agreement or instrument assigning 

or mnsferring any right, title, interest or obligation of any party thereunder, shall have 

been terminated, discharged, released and rendered null and void and of no further force 

and effect by the parties thereto. 

(4) Termination of Participation Agreement. As of the Closing, the 

Participation Agreement, together with each and every agreement or instrument assigning 

or transferring any right, title, interest or obligation of any party thereunder, shall have 
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been terminated, discharged, released and rendered null and void and of no further force 

and effect by the parties thereto. 

(r) Agreements. Instruments and Documentation Included. All agreements, 

instruments and other documents by, under or pursuant to which any real or personal 

property, or any lien, encumbrance, charge, right or interest with respect to real or 

personal property, whether tangible or intangible, relating to Station Two or the Joint Use 

Facilities, is conveyed, transferred or assigned to any E.ON Station Two Party, or any 

right or interest in or to any Station Two Contract or Assigned Station Two Contract is 

transferred or assigned to or otherwise created in favor of any E.ON Station Two Party, 

are set forth in or included under Schedule 2.1 hereto, the provisions of Section 4 2 or 

Section 5.7, including the Exhibits referred to therein, or Schedule 3.1 hereto. 

Section 19.2 Representations and Warranties of Bia Rivers. Big Rivers hereby 

represents and warrants to each of the City of Henderson and the City Utility Commission (but 

not to the E.ON Station Two Parties, it being understood and agreed that any representations and 

warranties of Big Rivers to or for the benefit of the E.ON Station Two Parties are set forth solely 

in the Transaction Termination Agreement or in another Definitive Document (used as defined in 

the Transaction Termination Agreement) that on the Effective Date and as of the Closing 

Unwind Date, except as otherwise specified: 

(a) Organization and Existence. Big Rivers is a rural electric cooperative duly 

organized, validly existing, and in good standing under the laws of the Commonwealth of 

Kentucky, and is duly licensed or qualified and in good standing in each jurisdiction 

where the nature of its business and its activities requires it to be so qualified Big Rivers 
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has the requisite cooperative power and authority to carry on its business as now 

conducted, to own or hold under lease its property and to enter into and perform its 

obligations under this Station Two Termination and Release. 

(b) Authorization. Execution, Binding Effect This Station Two Termination 

and Release has been duly authorized, executed and delivered by all necessary 

cooperative action by Big Rivers and, assuming the due authorization, execution and 

delivery hereof by each E.ON Station Two Party, the City of Henderson and the City 

Utility Commission, constitutes the legal, valid and binding obligation of Big Rivers, 

enforceable against Big Rivers in accordance with its terms, except as enforceability may 

be limited by bankruptcy, insolvency, reorganization, anangement, moratorium or other 

laws relating to or affecting the rights of creditors generally and by general principles of 

equity. 

(c) No Violation. The execution, delivery and performance by Big Rivers of 

this Station Two Termination and Release, the consummation by Big Rivers of the 

transactions contemplated hereby, and the compliance by Big Rivers with the terms and 

provisions hereof, do not and will not (i) contravene any Applicable Laws or Big Rivers' 

Articles of Incorporation or By-L.aws, or (ii) contravene the provisions of, or constitute a 

default (or an event which, with notice or the passage of time, or both, would constitute a 

default) by it under, any indenture, mortgage or other material contract, agreement or 

instrument to which Big Rivers is a party or by which Big Rivers, or its property, is 

bound, or result in the creation of any Lien on the property of Big Rivers. 
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(d) No Required Consents or Approvals. As of the Closing, all consents, 

approvals, resolutions, authorizations, actions or orders, including those which must be 

obtained from any Governmental Entity, required for the authorization, execution and 

delivery of, and for the consummation of the transactions contemplated by, this Station 

Two Termination and Release by Big Rivers shall have been obtained. 

(e) Absence of Litigation. There is no pending or, to the knowledge of Big 

Rivers, threatened action, suit, investigation or proceeding against Big Rivers by any 

person before any Governmental Entity which (i) questions the validity of this Station 

Two Termination and Release or the ability of Big Rivers to perform its obligations under 

this Station Two Termination and Release or (ii) if determined adversely to it, would 

materially adversely affect Big Rivers' ability to perform its obligations under this 

Station Two Termination and Release 

(0 b i n a t i o n  of Non-Disturbance Ameement. As of the Closing, the Non- 

Disturbance Agreement, together with each and every agreement or instrument assigning 

or transferring any right, title, interest or obligation of any party thereunder, shall have 

been terminated, discharged, released and rendered null and void and of no further force 

and effect by the parties thereto 

(g) 'Termination of Participation APreernent. As of the Closing, the 

Participation Agreement, together with each and every agreement or instrument assigning 

or transferring any right, title, interest or obligation of any party thereunder, shall have 

been terminated, discharged, released and rendered null and void and of no further force 

and effect by the parties thereto. 
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(h) Agreements. Instruments and Documentation Included All agreements, 

instruments and other documents by, under or pursuant to which any real or personal 

property, or any lien, encumbrance, charge, right or interest with respect to real or 

personal property, whether tangible or intangible, relating to Station Two or the Joint Use 

FaciIities, is conveyed, transferred or assigned by Big Rivers to any E ON Station Two 

Party, or any right or interest in or to any Station Two Contract or Assigned Station Two 

Contract is transferred or assigned by Big Rivers to or otherwise created by Big Rivers in 

favor of any E ON Station Two Party, are set forth in or included under Schedule 2 1 

hereto, the provisions of Section 4 2 or Section 5 7, including the Exhibits referred to 

therein, or Schedule 3 1 hereto 

Section 19.3 Reoresentations and Wmanties of the City of Henderson and the City 

Utility Commission. The City of Henderson and the City Utility Commission hereby severally 

represent and warrant to each of the LON Station Two Parties and Big Rivers that on the 

Effective Date and as of the Closing Unwind Date, except as otherwise specified 

(a) Ormnization and Existence. The City of Henderson is a municipal 

corporation and city of the second class duly organized and existing under the laws of the 

Commonwealth of Kentucky. The City LJtiIity Commission is a public body politic and 

corporate duly organized and existing under Kentucky Revised Statutes 3 96.530 and 

related statutes. The City of Henderson and the City Utility Commission each has all 

requisite power and authority to cany on its business as now conducted, to own its 

property and to enter into and perform its respective obligations under this Station Two 

Termination and Release. 
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(b) Authorization, Execution. Bindine Effect. This Station Two Termination 

and Release has been duly authorized, executed and delivered by the City of Henderson 

and the City Utility Commission, and, assuming the due authorization, execution and 

delivery hereof by each E.ON Station Two Party and Big Rivers, constitutes the legal, 

valid and binding obligation of the City of Henderson and the City Utility Commission, 

enforceable against the City of Henderson and the City Utility Commission in accordance 

with its terms, except as enforceability may be limited by bankruptcy, insolvency, 

reorganization, arrangement, moratorium or other laws relating to or affecting the rights 

of creditors generally and by general principles of equity. 

(c) No Violation. The execution, delivery and performance by the City of 

Henderson and the City Utility Commission of this Station Two Termination and 

Release, the consummation by the City of Henderson and the City IJtility Commission of 

the transactions contemplated hereby, and the compliance by the City of Henderson and 

the City Utility Commission with the terms and provisions hereof, do not and will not 

contravene any Applicable Law. 

(d) No Rewired Consents. As of the Closing, all consents, approvals, 

resolutions, authorizations, actions or orders, including, those which must be obtained 

from any Governmental Entity required for the authorization, execution and delivery of, 

and for the consummation of the transactions contemplated by, this Station Two 

Termination and Release by the City of Henderson and the City Utility Commission have 

been obtained. 

- 52 - 



ARTICLE 20 

CLOSING CONDITIONS 

Section 20.1 Closing Conditions. The obligation of the City of Henderson and the City 

Utility Commission to consummate the transactions under this Station Two Termination and 

Release shall be subject to the performance by the E ON Station Two Parties and Big Rivers of 

and their compliance with their respective obligations, requirements and conditions to be 

performed and complied with under the provisions of this Station Two Termination and Release 

at and prior to the Closing Date, and to the following conditions under this Section 20.1 to be 

performed, completed or complied with to the satisfaction of the City IJtility Commission: 

(a) Replacement Contracts. The City of Henderson, the City IJtility 

Commission and Big Rivers shall have entered into certain contracts replacing those 

terminated in connection with the Unwind including, without limitation, the Station Two 

G&A Allocation Agreement, the Supplementary Agreement on SO2 Emission 

Allowances and the Designated Representative Appointment Agreement. 

(b) Additional Ameements. The City Utility Commission, the City of 

Henderson (as necessary) and Big Rivers shall have entered into agreements or 

amendments of agreements that give effect to the matters set forth in the letter, dated 

August 3 ,  2007, by the City Utility Commission to Big Rivers. 

(c) Alstom Claims. All outstanding settlement claims against Alstom Power 

Inc. shall have been settled and funds with respect to the Station Two selective catalytic 

reduction system shall have been allocated or, if not settled and funds allocated, an 



appropriate agreement with regard to the Alstom Power Inc issues shall have been 

entered into by the Parties. 

(d) Big Rivers Debt Rating. The debt obligations of Big Rivers secured by a 

first lien and security interest in assets of Big Rivers shall be rated at least “ B B B  by 

Standard and Poor’s and “Baa2“ by Moody’s Investor Service. 

(e) E.ON Debt Ratinp. The corporate credit rating and long term issuer rating 

of E.ON shall be at least the minimum “investment grade” rating, issued by Standard and 

Poor’s and Moody’s Investor Service. 

(0 Covenants. The E.ON Station Two Parties and Big Rivers shall have 

complied with all their respective covenants and agreements for the benefit of City of 

Henderson and the City Utility Commission under the Station Two Agreement, the 

Station Two Contracts and all Definitive Documents (used as defined in the Transaction 

Termination Agreement). 

(g) Ouen Issues. The following open issues shall have been resolved and any 

necessary payments made: 

(i) The appropriate charges by LEM to the City Utility Commission 

for energy under Amendment No 1 to the System Reserves Agreement; 

(ii) The City Utility Commission’s liability for 30.45% of the 

$200,000 deductible under the Station Two. [Jnit 1 boiler insurance policy; 
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(iii) The E ON Station Two Parties' obligation to pay the City Utility 

Commission for Excess Henderson Energy from Station Two up to the Unwind 

Closing Date; 

(iv) The turbine controls issue with respect to Unit 2 of Station Two 

and the allocation of the related Siemen's payment; and 

(v) Provision by the E.ON Station Two Parties for the funding of the 

cost of the repair of damage to the Station Two Unit 1 boiler as a result of the 

January 29,2007 heat excursion. 

(h) Inventory The inventories of coal and lime for Station Two shall have 

been reconciled as between the City Utility Commission and the E.ON Station Two 

Parties. 

(i) No Casualty. No casualty shall have occurred at Station Two or the Joint 

Use Facilities from and after the Effective Date of the Station Two Termination and 

Release and prior to and including the Unwind Closing Date that has not been repaired or 

otherwise corrected by the E.ON Station Two Parties. 

6 )  SO2 and NOx Allowances. All SO2 and NOx allowances to which City 

of Henderson and the City Utility Commission are entitled under the Station Two 

Contracts shall have been transferred to the City Utility Commission or provision made 

under the Station Two Contracts for their transfer to the City Utility Commission. 

(k) No Unresolved Disuutes. There shall be no outstanding unresolved 

disputes or proceedings between any of the E ON Station Two Parties or Big Rivers on 
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the one hand and City of Henderson or the City Utility Commission on the other hand, 

other than any such disputes or proceedings as shall be discharged or released as of the 

Unwind Closing Date. 

(I) Payment of Certain Amounts. E ON shall have reimbursed the City of 

Henderson and the City Utility Commission, respectively, for all costs and expenses 

pursuant Section 17.1 

(m) Inability to Consummate Unwind. There shall not have been any action 

taken by any Governmental E.ntity, or pursuant to Applicable Laws, that would render 

any Party unable to consummate the Unwind, or that would make the 1Jnwind illegal, or 

that would otherwise prohibit the consummation of the Unwind. 

(n) Representations and Warranties. All representations and warranties of the 

E.ON Station Two Parties and Big Rivers, respectively, as set forth in Sections 19.1 and 

19.2 shall be true and correct in all material respects on and as of the Effective Date and 

as of the Unwind Closing Date, except as otherwise specified in Sections 19.1 and 19.2, 

respectively, and the City of Henderson and the City Utility Commission shall have 

received certificates of an authoked uficer of each of the E.ON Station Two Parries and 

of Big Rivers to such effect 

(0) Governmental Approvals. All consents and approvals of Governmental 

Entities required for the consummation of the Unwind by each of the E.ON Station Two 

Parties, Big Rivers and any member cooperative of Big Rivers, shall have been obtained 

and any required filings with or waivers from any Governmental Entity shall have been 

made and received 
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(p) Transaction Termination Agreement. The Transaction Termination 

Agreement shall be in full force and effect and there shall not be any additional 

amendment or supplement thereof which affects Station Two, the Joint Use Facilities or 

the Station Two Site except as shall have been approved by the City Utility Commission 

and the Closing thereunder shall take place on the Unwind Closing Date. 

(9) Environmental Conditions. The City of Henderson and the City Utility 

Commission, respectively, shall not, in their sole and absolute discretion, by written 

notice delivered to the E ON Station Two Parties and to Big Rivers: (A) at any time 

more than 20 days prior to the scheduled Unwind Closing Date have refused to 

consummate the Closing of the transactions contemplated by this Station Two 

Termination and Release, on the basis of one or more facts or circumstances described in 

the following sentence; or (B) at any time 20 days or less prior to the scheduled LJnwind 

Closing Date, have refused to consummate the Closing of the transactions contemplated 

by this Station Two Termination and Release, on the basis of one or more facts or 

circumstances described in the following sentence as to which neither the City of 

Henderson nor the City Utility Commission had knowledge at any time prior to 20 days 

prior to the scheduled Unwind Closing Date. The facts or circumstances that would 

permit delivery of the notice described in the preceding sentence are as follows: (i) any 

actual, alleged or perceived violation of any Environmental Law occurring at any  time, 

howsoever caused, and associated in any manner with Station Two, the Joint IJse 

Facilities or the Station Two Site, or the use, operation, maintenance or repair thereof; (ii) 

the actual, alleged or perceived Environmental Release occurring at any time, howsoever 

caused, and associated with Station Two, the Joint Use Facilities or the Station Two Site 



or the use or operation, maintenance or repair thereof; (iii) any Baseline Environmental 

Condition (used as defined in the Transaction Termination Agreement), Disclosed 

Environmental Condition or other Excepted Condition (used as defined in the 

Transaction Termination Agreement); (iv) any actual, alleged or perceived violation of 

any permit occturing at any time, howsoever caused, and associated with Station Two, 

the Joint Use Facilities and the Station Two Site or the use, operation, maintenance or 

repair thereof; or (v) any other achial alleged or perceived condition, release, 

circumstance, transaction, omission, proceeding, operation, maintenance, failure to 

comply, violation or other event occuning at any time, and associated with Station Two, 

the Joint Use Facilities or the Station Two Site, or the use, operation, maintenance or 

repah thereof, that, if known to any Governmental Entity, would or could reasonably be 

expected to give rise to any liability for fmes, penalties, modifications of plant, facilities 

or equipment, or any remediation or compensation for damages under any Environmental 

Law; in each case relating to Station Two, the Joint Use Facilities or the Station Two Site 

or the use, operation, maintenance or repair thereof, and regardless of whether any 

claims, losses, liabilities, damages, costs, expenses, obligations or deficiencies associated 

with or resulting &om or arising out of any of the forgoing could be the subject of 

indemnification in favor of the City of Henderson or the City Utility Commission under 

Article 7 

(r) Generating Capability Within 30 days prior to the scheduled Unwind 

Closing Date, WKEC shall have demonstrated to the City Utility Commission through 

actual performance data and physical testing, that Station Two and the Joint CJse 

Facilities are capable of generating net output of at least 3 I 1 MW The demonstration 
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contemplated above shall be at WKEC’s sole cost and expense Such testing shall 

include sustained operation for at least 24 hour’s duration under actual load carrying 

condition at rated pressure and temperature with all auxiliary equipment in service and at 

a power factor of 90% Such measurement and testing of net output shall otherwise be in 

accordance with East Central Area Reliability (ECAR) “Procedures for the CJniform 

Rating and Testing of Generation Equipment” dated May, 1998. The scope and method 

of such testing shall be acceptable to the City Utility Commission in its reasonable 

discretion. The testing will utilize coal having characteristics that meet the fuel box 

design for Station Two The City Utility Commission shall be provided the opportunity 

to have a representative or representatives present to observe the testing. The operation 

of Station Two and the Joint Use Facilities during the testing shall conform to all permits 

and licenses from Governmental Entities and comply with other Applicable Laws 

(s) No Forced Outage. No forced outage of Station Two or the Joint CJse 

Facilities shall have occurred for a period greater than 5 consecutive days during the 30 

day period immediately proceeding the CJnwind Closing Date, and no forced outage of 

Station Two or the Joint Use Facilities shall be pending. 

(t) Ooinions of Counsel. The City of Henderson and the City Utility 

Commission shall have received such opinions of counsel for each of the E.ON Station 

Two Parties, and such opinion or opinions of counsel for Big Rivers, each dated the 

Unwind Closing Date, reasonably satisfactory in form and substance to the City Utility 

Commission 



ARTICLE 21 

TERMINATION 

Section 21 . I  Effective Date: Termination of Ameement. This Station Two Termination 

and Release shall become effective on the date (“Effective Date”) on which each of the Parties 

shall have executed and delivered this Agreement. This Station Two Termination and Release, 

including the obligations of the Parties to use their respective reasonable best efforts to cause the 

Closing to occur and to cause any conditions precedent set forth in Article 20 to be satisfied or 

waived, may be terminated at the option of the City of Henderson or the City Utility Commission 

on the one hand, or the E.ON Station Two Parties or Big Rivers on the other hand, if the Closing 

shall not have occurred on or prior to April 30, 2008, upon two Business Days prior notice given 

to the other Parties to this Station Two Termination and Release. If this Station Two 

Termhatian and Release shall be terminated in accordance with this Section 21.1, this Station 

Two Termination and Release shall immediately become null and void and of no further force or 

effect whatsoever, and each Party shall be fully released and discharged from its obligations 

hereunder; provided that the E.ON Station Two Parties shall promptly reimburse the City of 

Henderson and the City Utility Commission, respectively, for all their costs and expenses 

relating to the Unwind, including, without limitation, all general and administrative costs 

allocable to the (Jnwind, and all legal fees and disbursements, accounting charges, and fees and 

disbursements of engineers and other experts, all to the extent incurred in connection with the 

Unwind. Such payment shall be made within 30 days following receipt of invoices therefor 

submitted by the City of Henderson and the City Utility Commission, respectively. 
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ARTICLE 22 

WOODWARD-CLYDE AGREEMENT 

Section 22.1 No Affect on Ciw’s Rights and Remedies The Parties agree that nothing 

contained in this Station Two Termination and Release or in the Transaction Termination 

Agreement shall limit, or otherwise affect any rights or remedies of the City of Henderson or the 

City Utility Commission under, pursuant to or otherwise arising out of the Agreement For 

Professional and Environmental Services, dated as of October 15,1997, among WKEC, Big 

Rivers and Woodward-Clyde International-Americas (the “WCI Agreement”). WKEC and Big 

Rivers further agree that they will not take any action or allow any action to be taken to terminate 

the WCI Agreement without the prior consent of the City Utility Commission and each of them 

agrees that it will not take any action pursuant to this Station Two Termination and Release 

Agreement or the Transaction Termination Agreement or other Deftnitive Documents (used as 

defined in the Transaction Termination Agreement) which would adversely affect any rights or 

remedies which the City of Henderson or the City Utility Commission may have under, pursuant 

to or otherwise arising out of the WCI Agreement. 

ARTICLE 23 

MISCELLANEOUS 

Section 23.1 Successors and Assigns. This Station Two Termination and Release shall 

be binding upon, and shall inure to the benefit of and be enforceable by, the Parties named herein 

and their respective members, shareholders, directors, officers, employees, agents, 

representatives, advisors, siiccessors, predecessors and permitted assigns, and all other persons or 

entities claiming by, through or under any of them. No Party may assign either this Station Two 
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Termination and Release or any of its rights or interests hereunder, nor delegate any of its 

obligations hereunder, without the prior written consent of the other Parties (which consent shall 

not be unreasonably withheld, conditioned or delayed), and any attempt to make any such 

transfer, assignment or delegation without such consent shall be null and void 

Section 23.2 Notices All notices, requests, demands, claims or other communications 

required or permitted to be given or made under this Station Two Termination and Release shall 

be in writing and shall be deemed duly given or made if it is sent by registered or certified mail, 

return receipt requested, postage prepaid, and addressed to the intended recipient as set forth 

below: 

If to any E.ON Station Two Party: 

With a Cody to: 

If to Big Rivers: 

E.ON tJS. LLC 
220 West Main Street 
Louisville, KY 40202 
Facsimile: 502-627-4622 
Telephone: 502-627-3665 
Attn: Executive Vice President, 
General Counsel & Corporate Secretary 

Patrick R Northam, Esq. 
Greenebaum Doll & McDonald PLLC 
3500 National City Tower 
101 South Fifth Street 
Louisville, Kentucky 40202 
Facsimile: 502-587-3695 
Telephone: 502-587-3774 

Big Rivers Electric Corporation 
201 Third Street 
P.O. Box 24 
Hendeeon Kentucky 42419 
Attention: President & Chief Executive Ofticer 
Facsimile: 270-827-2558 
Telephone: 270-827-256 I 
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With a Copy to: 

If to the Citv of Henderson & 
Citv Utilitv Commission: 

With a COPY to: 

Any Party may send any n 

James M. Miller, Esq. 
Sullivan, Mountjoy, Stainback & Miller, P S.C 
100 St Ann Building 
Post Office Box 727 
Owensboro, Kentucky 42302-0727 
Facsimile: 270-683-6694 
Telephone: 270-691-1640 

The City of Henderson, Kentucky 
222 First Street 
Henderson, Kentucky 424 19 
Attn: City Attorney 
Facsimile: (270) 83 1-1206 
Telephone: (270) 83 1 - 1200 

Henderson Municipal Power & Light 
100 Fifth Street 
Henderson, Kentucky 424 19 
Attn: General Manager 
Facsimile: (270) 826-9650 
Telephone: (270) 826-2726 

C. B. West, Esq. 
Stoll, Keenon & Ogden 
201C North Main Street 
Henderson, Kentucky 42420 
Facsimile: (270) 8274060 
Telephone: (270) 83 1-1900 

.ice, request, demand, claim or other communicz .on 

hereunder to the intended recipient at the address set forth above using any other means 

(including personal delivery, expedited courier, messenger service, telecopy, telex, ordinary 

mail, or electronic mail), but no such notice, request, demand, claim, or other communication 

shall be deemed to have been duly given unless and until it actually is received by the intended 

recipient. Any Party may change the address to which notices, requests, demands, claims, and 

other communications hereunder are to be delivered by giving the other Party notice in the 

manner herein set forth 
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Section 23.3 Governing Law. This Station Two Termination and Release shall be 

governed by and construed in accordance with the laws of the Commonwealth of Kentucky. 

Section 23.4 Amendments and Waivers. This Station Two Termination and Release 

shall not be modified or amended except pursuant to an instrument in writing executed and 

delivered on behalf of each of the E ON Station Two Parties, Big Rivers, the City of Henderson 

and the City Utility Commission. No waiver of any of the provisions of this Station Two 

Termination and Release shall be deemed to or shall constitute a continuing waiver or a waiver 

o f  any other provision hereof (whether or not similar). No delay on the part of any Party in 

exercising any right, power or privilege hereunder shall operate as a waiver thereof. 

Section 23 5 Severability- A n y  term or provision of this Station Two Termination and 

Release which is invalid or unenforceable in any jurisdiction shall, as to such jurisdiction, be 

ineffective only to the extent of such invalidity or unenforceability, without rendering invalid or 

unenforceable the remaining terms and provisions of this Station Two Termination and Release 

or affecting the validity or enforceability of any of the terms or provisions of this Station Two 

Termination and Release in any other jurisdiction. 

Section 23.6 Construction. The Parties have participated jointly in the negotiation and 

drafting of this Station Two Termination and Release In the event an ambiguity or question of 

intent or interpretation arises, this Station Two Termination and Release shall be construed as if 

drafted jointly by the Parties and no presumption or burden of proof shall arise favoring or 

disfavoring any Party by virtue of the authorship of any of the provisions of this Station Two 

Termination and Release 
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Section 23 7 Incorporation. The Exhibits and Schedules identified in this Station Two 

Termination and Release are incorporated herein by reference and made a part hereof. 

Section23.8 WAIVER OF JURY TRIAL. EACH OF THE, PARTIES HERETO 

HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JlJRY IN ANY 

LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS STATION TWO 

TERMINATION AND RELEASE OR THE TRANSACTIONS CONTEMPLATED HEREBY. 

Section 23.9 Headinm The article and section headings contained in this Station Two 

Termination and Release are inserted for convenience only and shall not affect in any way the 

meaning or interpretation of this Station Two Termination and Release. 

Section23.10 Counterparts. This Station Two Termination and Release may be 

executed in one or more counterparts, each of which shall be deemed an original but all of which 

together will constitute one and the same instrument. 

Section 23.1 1 Further Assurances. Each of the Parties shall, at all times, and from time 

to time, upon the request of the appropriate Party, do, execute, acknowledge and deliver, or will 

cause to be done, executed, acknowledged and delivered, all such further acts as may be required 

to consummate the transactions contemplated in this Station Two Termination and Release as 

they are herein contemplated Each Party shall, and shall use its commercially reasonable efforts 

to assure that any necessary third party shall, execute and deliver such documents and do such 

other acts and things as any other Party may reasonably require for the purpose of giving to that 

other Party the full benefit of all the provisions of this Station Two Termination and Release, and 

as may be reasonably required to complete the transactions contemplated in this Station Two 

Termination and Release 
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Section 23.12 Third Party Beneficiaries. This Station Two Termination and Release is 

entered into for the sole benefit of the Parties hereto and the other persons and entities expressly 

contemplated herein, and except as specifically provided herein, shall not confer any rights or 

remedies upon any person or entity other than the Parties, such other identified persons and 

entities and their tespective successors and permitted assigns. 

Section 23.1 3 No Other Reuresentations. Each Party represents to the others that it has 

not executed this Station Two Termination and Release upon the basis of any agreement, 

promise, representation or warranty not specifically contained herein or, in the case of Big Rivers 

and the E.ON Station Two Parties, in the Transaction Termination Agreement or the Definitive 

Documents (used as defined in the Transaction Termination Agreement) 

Section23 14 Time of the Essence. Time shall be of the essence in the Parties’ 

performance of their respective obligations under this Station Two Termination and Release. 

Section 23.15 Survival. The provisions of this Station Two Termination and Release 

shalI survive the execution and delivery hereof and the consummation of the transactions 

contemplated herein, and shall continue to be binding on and enforceable by the Parties hereto in 

accordance with its terms. 

Section 23.16 Acknowledpment and Representation. Each Party has h l ly  read the terms 

of this Station Two Termination and Release and has been represented by competent legal 

counsel in connection with the negotiation and execution hereof, and the effect and legal 

consequences of this Station Two Termination and Release have been hlly explained to each 

Party by its legal counsel Each Party hereby hrther represents and warrants to the other Parties 

that such Party has not at any time assigned or transferred to any other person or entity in any 
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manner, including by way of subrogation, operation of law or otherwise, any Claim or portion 

thereof that it may have had, has, may now have or may hereafter have, against any other Party 

hereto of the type(s) contemplated in this Station Two Termination and Release to be released 

and discharged by this Station Two Termination and Release (other than such Claims as any 

EON Station Two Party may have against or in respect of any other E.ON Station Two Party but 

not against Big Rivers, the City of Henderson or the City Utility Commission). 
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IN WITNESS WHEREOF, the Parties have caused this Station Two Termination and 

Release to be duly executed by their respective authorized officers as of the day and year first 

above written. 

BIG RIVERS ELECTRIC CORPORATION 

By: 
Name: 

Title: 

E.ON U.S. LLC 

By: 
Name: 

Title: 

LG&E ENERGY MARKETING INC. 

By: 
Name: 

Title: 

WESTERN KE,NTUCKY ENERGY CORP 

By: - 
Name: 

Title: 
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CITY OF HENDERSON. KENTUCKY 

By: 

Name: 

Title: 

CITY OF HENDERSON UTILITY 

COMMISSION, D/B/A, HENDERSON 

MUNICIPAL POWER & LIGHT 

By: 

Name: 

Title: 
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- EXHIBIT A 

RULES OF INTERPRETATION AND DEFINITIONS 

RULES OF INTERPRETATION. In this Station Two Termination and Release, unless 

otherwise expressly provided herein: 

I .  Any term defined in this Station Two Termination and Release (including this 

Exhibit A and any other E.xhibit or Schedule hereta) by reference to another document, 

instrument or agreement shall continue to have the meaning ascribed thereto whether or not such 

other document, instrument or agreement remains in effect; 

2. Words importing the singular include the plural and vice versa; 

3. Words importing a gender include either gender; 

4. A reference in this Station Two Termination and Release to a part, clause, recital, 

section, subsection, article, party, annex, appendix, exhibit, schedule or other attachment is a 

reference to a part, clause, recital, section, subsection, or article of, or a party, annex, appendix, 

exhibit, schedule or other attachment to, this Station Two Termination and Release unless, in any 

such case, otherwise expressly provided herein; 

5. A definition of or reference to any document, instrument or agreement set forth in 

this Station Two Termination and Release (including without limitation, in any Exhibit or 

Schedule hereto) includes all amendments andor supplements to, and any restatements, 

replacements, modifications or novations of, any such document, i n s w e n t  or agreement unless 

otherwise specified in such definition or in the context in which such reference is used; 



E.XHIBIT A 

6 A reference to any person or entity includes such person’s or entity‘s successors 

and permitted assigns (in the designated capacity); 

7. Any reference to “days” shall mean calendar days unless Business Days are 

expressly specified; 

8. If the date as of which any right, option or election is exercisable, or the date upon 

which any amount is due and payable, is stated to be on a date or day that is not a Business Day, 

such right, option or election may be exercised, and such amount shall be deemed due and 

payable, on the next succeeding Business Day with the same effect as if the same was exercised 

or made an such date or day (without, in the case of any such payment, the payment or accrual of 

any interest or other late payment or charge, provided such payment is made on such next 

succeeding Business Day); 

9“ Words such as “hereunder”, “hereto”, “hereof and “herein” and other words of 

similar import shall, unless the context clearly requires otherwise, refer to the whole of the 

applicable document and not to any particular article, section, subsection, paragraph or clause 

thereof; and 

IO. A reference to “including” means including without limiting the generality of any 

description preceding such term, and for purposes hereof the rule of ejusdem generis shall not he 

applicable to limit a general statement, followed by or referable to an enumeration of specific 

matters, to matters similar to those specifically mentioned. 
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EXHIBIT A 

DEFINITIONS 

“Annual Budget” means the budget for each Contract Year prepared pursuant to the 

Station Two Contracts 

“Applicable L,aws” means all federal, state and local laws, rules, regulations, ordinances, 

codes, orders and directives of any court or other governmental entity or regulatory body, or any 

office or agency thereof. 

“Assigned Station Two Contracts” shall have the meaning provided in Section 8..1 

“Big Rivers Released Parties” shall have the meaning provided in Section 4.3 

“Business Day” means any day other than a Saturday or Sunday or other day in which 

commercial banking institutions are authorized or required by law, regulation or executive order 

to be closed in Henderson or Louisville, Kentucky. 

“Capacity” means the net electrical energy output which can be generated from Station 

Two expressed in megawatts (MW). 

“City Released Parties” shall have the meaning provided in Section 4.,4. 

“Claims” shall have the meaning provided in Section 4.3. 

“Cbsing” means the closing of the transactions contemplated by this Station Two 

Termination and Release. 

“Closing Year” means the year in which the Closing occurs. 

“Contract Year” means the successive 12 month period beginning June 1 and ending on 

May3l.  
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EXHIBIT A 

“Disclosed Environmental Conditions” means any Environment Releases, conditions, 

facts, events, circumstances, actions, omissions, proceedings, operations, violations, failures tu 

comply and other matters: (i) identified or disclosed in an environmental audit report referred to 

in Article 15 of the Transaction Termination Agreement or otherwise referred to in Article 15 of 

the Transaction Termination Agreement or in any Schedule referred to in Article 15; or (ii) 

otherwise identified or disclosed in writing by WKEC and delivered to the City Utility 

Commission on or prior to the Closing. 

“Eflective Date” means the date on which each of the Parties shall have executed and 

delivered this Agreement as set forth in Section 2 1“ 1 ~ 

“Environmental Law” means any federal, state or local statute, regulation or ordinance 

pertaining to the environment or to the control, handling, treatment and disposal of Hazardous 

Substances, as the same was in effect on July 15, 1998 (or enacted after July 15, 1998) and as the 

same may be amended, modified or reinterpreted after July 15, 1998, including but not limited 

to, the Clean Air Act; the Federal Water Pollution Control Act, 33 U.S.C. Section 1251 g ; 

the Comprehensive Environmental Response, Compensation and Liability Act of 1980, 42 

U.S.C. Section 9601 gt m.; the Resource Conservation and Recovery Act, 42 I1.S.C. $5 6901 

s.; the Toxic Substances Control Act, 15 U S.C. Section 2601 et=.; and any regulations 

under those statutes. 

“Environmentaf Releases” means any release as defined under Section lOl(22) of the 

Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 LJ.S.C. 

Section 9601 et. s, of a Hazardous Substance or other waste (including, without limitation, 

garbage and refuse), at, on, under or from Station Two, the Joint LJse Facilities or the Station 

Two Site 
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EXHIBIT A 

-‘E.ON Guarantee” means the Guarantee Agreement [Station Two Obligations] dated 

July 15, 1998, from EON (as successor to L.G&E Energy Corp.) in favor of the City of 

Henderson and the City Utility Commission. 

“E.ONReleused Parties” shall have the meaning provided in Section 4.5 

“Excess Henderson Energy” means Energy associated with the City of Henderson’s 

reserved Capacity from Station Two that is in excess of the amount of such Energy scheduled or 

taken by the City of Henderson or the City Utility Commission. 

“Fifing Par@” shall have the meaning provided in Section 10.4 

“Governnrental Entity” means any federal, state or local government, any political 

subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory 

instrumentality, authority, body, agency, bureau or entity” 

“Guaranteed Obligations” shall have the meaning provided in Section 14.1. 

“Guaranteed Parties” shall have the meaning provided in Section 14.1. 

“Hazardous Substances” means any water or air pohtan t  and hazardous, toxic, 

radioactive or infectious substance, material or waste as defined, listed or regulated under any 

Environmental Law. 

“Henderson Termination Payment” shall have the meaning provided by Section 3.1 

“Joint Facilities Agreement” means the Joint Facilities Agreement between the City of 

Henderson and Big Rivers dated August 1, 1970, as amended. 

“Joint Use Facifities” means the auxiliary facilities which was the subject of the Joint 

Facilities Agreement. 
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EXHIBIT A 

“Lien” means, with respect to any asset, any mortgage, lien, pledge, charge, seciirity 

interest or encumbrance o f  any kind, or any other type of preferential arrangement that has 

substantially the same practical effect as a security interest, in respect of such asset. 

“Monthly Billing Period” means each calendar month of any Contract Year 

“Non-Disturbance Agreement” means the Third Amended and Restated Subordination, 

Non Disturbance, Attornment and Intercreditor Agreement, dated August 1, 2001, by and among 

Big Rivers, Western Kentucky Energy Carp., LG&E Energy Marketing Inc., WKE Station Two, 

Inc., WKE Carp and other creditors of Big Rivers parties thereto, as amended. 

“Non-Filing Parfies” shall have the meaning provided in Section 10.4. 

“Operating True-Up’’ means, with respect to the Station Two operating and maintenance 

costs and expenses for the Contract Year in which the Closing occurs, the final settlement of 

accounts between the applicable Parties. 

“Participation Agreement” shall have the meaning provided in Recital B. 

“Plan ofReorganization” shall have the meaning provided in Recital B, 

“Power Sales Contract” means the Power Sales Contract, dated August 1, 1970, among 

Big Rivers, the City of Henderson and the City Utility Commission, as amended. 

“Power Sales True-Up” means, with respect to Station Two capacity charges for the 

Contract Year in which the Closing occurs, the final settlement of accounts between the 

applicable Parties. 

“Released Station Two Contracts” shall have the meaning provided in Section 5.1 

“Section 5.2 Releared Parties”shal1 have the meaning provided in Section 5.2 
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EXHIBIT A 

“Section 5.4 Released Purties” shall have the meaning provided in Section 5.4 

“Sectiotr 5.5 Released Parties” shall have the meaning provided in Section 5 5 

“Stutiom Two” means the two generating units and related facilities owned by the City of 

Henderson and located on a site near the Green River in Henderson County, Kentucky. 

“Station Two Agreemenf” means the Agreement and Amendments to Agreement dated 

as of July 15,1998, as amended, among the City of Henderson, the City lltility Commission, Big 

Rivers, LEM, WKEC, WKE and Station Two Subsidiary, including without limitation, as 

amended by the Amendatory Agreement, dated as of April I ,  2005, among the City of 

Henderson, the City Utility Commission, Big Rivers, Station Two Subsidiary, WKEC, LEM and 

WKE. 

“Stutbn Two Contra~ts” means the Power Plant Construction and Operating Agreement, 

the Power Sales Contract and the Joint Facilities Agreement, each dated August 1, 1970, together 

with all the amendments thereof and, contracts, letters and other agreements relating to the 

operation of Station Two. 

“Station Two Documents” shall have the meaning provided in Section 16. I I 

“Station Two Environmetttul Claims” shall have the meaning provided in Section 7.1 

“Stution Two Intellectual Property” shall have the meaning provided in Section 10.1 

“Station Two Inventory” shall have the meaning provided in Section 9.1 .. 

“Station Two Operuling Agreenient” shall mean the Power Plant Construction and 

Operating Agreement, dated August I ,  1970, as amended 

“Stution Two Permits” shall have the meaning provided in Section 1 I . , l  

A-7 



E.XHIBIT A 

“Station Two Personal Property” shall have the meaning provided in Section 9 2 

“Station Two Sire” means the real property on which Station Two and the .Joint Use 

Facilities are situated. 

“Station Two Terminated Agreemen&’’ shall have the meaning provided in Section 4.1 

“Tuxes” means all income, profits, gains, gross receipts, net worth, utility gross receipts 

license, premium, value added, ad valorem, sales, use, excise, stamp, transfer, franchise, 

withholdings, payroll, employment, occupation, social security, property, environmental, license, 

privilege, alternative minimum calculation, severance, fuel and all other taxes of any kind 

whatsoever, or any amounts imposed in lieu of any of the foregoing, together with any interest, 

penalties, and additions thereto, in each case imposed by any federal, state, local, or foreign 

government or any agency or political subdivision thereof, including all amounts imposed as a 

result of being a member of a consolidated, affiliated, combined, or unified group. 

“Transaction Termination Agreement” shall have the meaning provided in Recital D. 

“Unwind” means transactions contemplated by the Transaction Termination Agreement 

and this Station Two Termination and Release. 

“Unwind Closing Date” shall have the meaning provided in Section 2.1 

“WCIAgreemenf”shaI1 have the meaning provided in Section 22.. 1 
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EXHIBIT B-1 

TERMINATION AND RELEASE OF DEED OF EASEMENT 

On July 15, 1998, the CITY OF HENDERSON, KENTUCKY, a municipal corporation, 

and the CITY OF HENDERSON UTILITY COMMISSION, a body politic and corporate 

(hereinafter collectively referred to as ”Henderson”) granted to WKE STATION TWO, MC., 

formerly known as L.G&E Station Two, Inc., a Kentucky corporation, LG&E ENERGY 

MARKETING, MC., an Oklahoma corporation, and WESTERN KENTUCKY ENERGY 

CORE, a Kentucky Corporation, (hereinafter collectively referred to as the ”LG&E Parties”) an 

unexclusive easement for access to Henderson’s property for the purpose of enabling the LG&E 

Parties to perform and hlf i l l  their respective obligations under certain agreements relating to the 

operation and maintenance of Henderson’s Station Two Power Plant, all in accordance with the 

rights, privileges, reservations, exceptions and limitations recited therein, and 

WHEREAS, the LG&E Parties will, upon the effective date of this Termination and 

Release cease to operate, maintain and control Henderson’s Station Two Power Plant, and will 

thereupon cease to use the easement and right-of-way granted to them by Henderson by the 

terms of the Deed of Easement and Right-of-way dated July 15, 1998, of record in 

Miscellaneous book 6 ,  at page 373, in the Henderson Couity Clerk’s Office, Henderson County, 

Kentucky. 

NOW, THEREFORE, in consideration of the premises, the said W E  Station Two, 

Inc , LG&E Energy Marketing, Inc. and Western Kentucky Energy Corp. do hereby bargain, sell, 

and convey, and by these presents release, remise and quit-claim unto the said City of 

Henderson, Kentucky and City of Henderson Utility Commission, their respective successors 

and assigns, any and all right, title and interest in and to the property described in said Deed of 
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EXHIBIT B-1 

Easement, and all and any other interest the said WKE Station Two, Inc., LG&E Energy 

Marketing, Inc. and Western Kentucky Energy Corp.., their respective successors and assigns, 

may have in and to the said property o f  City of Henderson, Kentucky and City of Henderson 

[Jtility Commission. 

Prior to the date hereof, WKE Station Two, Inc., formerly known as LG&E Station TWO, 

Inc., a Kentucky corporation, was merged with and into Western Kentucky Energy COT. in 

accordance with Kentucky law, with Western Kentucky Energy Corp. being the surviving entity 

in that merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities 

of WKE Station Two, Inc, whereby the execution of this document by Western Kentucky 

Energy Corp will transfer and convey all right, title and interest of WKE Station Two, Inc in the 

Deed of Easement herein referred to. 

IN TESTIMONY WHEREOF, the said parties to this Termination and Release of Deed 

of Easement have hereunto executed this document by their respective duly authorized 

representatives to be effective the - day of ,2008. 

LG&E ENERGY MARKETING, INC. 

By: - 

Title: - 

WESTERN KENTUCKY ENERGY COW 

By: 

Title: 
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EXHIBIT B-1 

CITY OF HENDERSON, KENTUCKY 

By: 

Title: 

CITY OF HENDERSON UTILITY COMMISSION 

Title: 
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EXHIBIT B-1 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON ) 

The foregoing Termination and Release of Deed of Easement was acknowledged before 

, 2008, by LG&E Energy Marketing, Inc , an Oklahoma me this - day of 

corporation, for and on behalf of said corporation 

My commission expires: 

Notary Public 

(SEAL) 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged before 

, 2008, by Western Kentucky Energy Corp., a Kentucky me this - day of 

corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
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EXHIBIT B-1 

COMMONWEAL.TH OF KENTUCKY ) 

COUNTY OF HENDERSON 1 
) ss: 

The foregoing Termination and Release of De f Easement was acknowledged before 

, 2008, by City of Henderson, Kentucky, a municipal me this - day of 

corporation, for and on behalf of said municipal corporation. 

My commission expires: 

Notary Public 

(SEAL) 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF HENDERSON 1 

The foregoing Termination and Release of Deed of Easement was acknowledged before 

me this ~ day of , 2008, by City of Henderson Utility Co-ssion, a 

Kentucky municipal commission, for and on behalf of said commission. 

My commission expires: 

Notary Public 

(SEAL) 

This Instrument Was Prepared By: 

CHARLES B. WEST, JR. 
Stoll Keenon Ogden PLLC 
201 C North Main Street 
Henderson, KY 42420 

L.EX 102300/ 10891 6/3528352 2 
270-831-1900 
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TERMINATION AND RELEASE OF DEED OF EASEMENT 

On July 15, 1998, BIG RIVERS ELECTRIC CORPORATION, a Kentucky rural electric 

cooperative (hereinafter referred to as “Big Rivers”) granted to WKE STATION TWO, INC., 

formerly known as LG&E Station Two, Inc., a Kentucky corporation, LG&E ENERGY 

MARKETING, INC., an Oklahoma corporation, and WESTERN KENTUCKY ENERGY 

COW., a Kentucky Corporation, [hereinafter collectively referred to as the “LG&E Parties”) an 

unexclusive easement for access to Big Rivers’ property for the purpose of enabling the LG&E 

Parties to perform and fulfill their respective obligations under certain agreements relating to the 

operation and maintenance of Big Rivers Green Station and Reid Station Power Plants and 

Henderson’s Station Two Power Plant, all in accordance with the rights, privileges, reservations, 

exceptions and limitations recited therein, and 

WHEREAS, the LG&E Parties will, upon the effective date of this Termination and 

Release cease to operate, maintain and control Big Rivers Green Station and Reid Station Power 

Plants and Henderson’s Station Two Power Piant, and will thereupon cease to use the easement 

and right-of-way granted to them by Big Rivers by the terms of the Deed of Easement and Right- 

of-Way dated July 15, 1998, of record in Miscellaneous Book 6,  at page 378, in the Henderson 

County Clerk’s Office, Henderson County, Kentucky. 

NOW, THEREFORE, in consideration of the premises, the said WKE Station Two, 

Inc., LG&E Energy Marketing, Inc and Western Kentucky Energy Corp. do hereby bargain, sell, 

and convey, and by these presents release, remise and quit-claim unto the said Big Rivers 

Electric Corporation, its successors and assigns, any and all right, title and interest in and to the 

property described in said Deed of Easement, and all and any other interest the said WKE Station 
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Two, Inc., LG&E Energy Marketing, Inc and Western Kentucky E.nergy Corp., their respective 

successors and assigns, may have in the said property of Big Rivers. 

Prior to the date hereof, WKE Station Two, Inc., formerly known as LG&E Station Two, 

Inc., a Kentucky corporation, was merged with and into Western Kentucky Energy Corp in 

accordance with Kentucky law, with Western Kentucky Energy Corp. being the surviving entity 

in that merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities 

of WKE Station Two, Inc., whereby the execution of this document by Western Kentucky 

Energy Cop. will transfer and convey all right, title and interest of WKE Station Two, Inc. in the 

Deed of Easement herein referred to 

IN TESTIMONY WHEREOF, the said parties to this Termination and Release of Deed 

of Easement have hereunto executed this document by their respective duly authorized 

representatives to be effective on the - day of ,2008. 

LG&E ENERGY MARKETING, INC. 

Title: 

WESTERN KENTUCKY ENERGY CORP. 

By: 

Title: 

BIG RIVERS ELECTRIC CORPORATION 

By: 

Title: 
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COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged before 
, 2008, by LG&E Energy Marketing, Inc., an Oklahoma me this ____ day of 

corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL) 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON 1 

me this ~ day of 
corporation, for and on behalf of said corporation. 

The foregoing Termination and Release of Deed of Easement was acknowledged before 
,2008, by Western Kentucky Energy Corp., a Kentucky 

My commission expires: 

Notary Public 
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(SEAL) 

COMMONWEALTH OF KENTLJCKY ) 
) ss: 

COUNTY OF HENDERSON ) 

The foregoing Termination and Release of Deed of Easement was acknowledged before 
, 2008, by Big Rivers Electric Corporation, a Kentucky me this - day of 

rural electric cooperative, for and on behalf of said coopetative. 

My commission expires: 

Notary Public 
(SEAL) 

This Instrument Was Prepared By: 

CHARLES B. WEST, JR. 
Stoll Keenon Ogden PLLC 
201 C North Main Street 
Henderson, KY 42420 
270-83 1-1 900 
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TERMINATION AND RELEASE OF ASSIGNMENT OF EASEMENTS 

By ASSIGNMENT OF EASEMENTS entered into on April 30, 2006 by and among 

WKE STATION TWO, INC , a Kentucky corporation, LG&E ENERGY MARKETING, INC., 

an Oklahoma corporation (hereinafter referred to as “Assignors”) and WESTERN KENTUCKY 

ENERGY C O W ,  a Kentucky corporation (hereinafter referred to as “Assignee”), which 

Assignment of Easements is of record in Miscellaneous Book 8, beginning at page 902 in the 

Ofice of the Henderson County Court Clerk, Henderson County, Kentucky, Assignors assigned 

to Assignee (1) a Deed of Easement and Right-of-way by and among the City of Henderson, 

Kentucky, and the City of Henderson Utility Commission, as Grantors, and W E  Station Two, 

Inc., LG&E Energy Marketing, Inc and Western Kentucky Energy Corp., as Grantees, which 

Deed of Easement is of record in Miscellaneous Book 6, beginning at page 373 in the Office of 

the Henderson County Corn Clerk, and (2) a Deed of Easement and Right-of-way by and 

among Big Rivers Electric Corporation, as Grantor, and WKE Station Two, Inc., LG&E Energy 

Marketing, Inc. and Western Kentucky Energy Corp., as Grantees, which Deed of Easement is of 

record in Miscellaneous Book 6 ,  beginning at page 378 in the Office of the Henderson County 

Court Clerk, Henderson County, Kentucky, and 

WHEREAS, the purposes for which such Deeds of Easements and Rights-of-way were 

granted, and thereafter assigned to Assignee have terminated as of the effective date of this 

Termination and Release. It is the desire of the Assignors and Assignee to return said easements 

and rights-of-way to the original Grantors, free and clear of all claims of the Assignors and the 

Assignee herein. 
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NOW, THEREFORE, the Assignors and the Assignee do hereby bargain, sell and 

convey, and do by these presents release, remise and quit-claim unto the said City of Henderson 

and City of Henderson Utility Commission, their respective successors and assigns, any and all 

right, title and interest in and to the easement and right-of-way referred to in that certain Deed of 

Easement and Right-of-way dated July 15, 1998 and of record in Miscellaneous Book 6 ,  

beginning at page 373 in the Office of the Henderson County Court Clerk, and do by these 

presents release, remise and quit-claim unto the said Big Rivers Electric Corporation its 

successors and assigns, any and all right, title and interest in and to the easement and right-of- 

way referred to in that certain Deed of Easement and Right-of-way dated July 15, 1998 and of 

record in Miscellaneous Book 6 ,  beginning at page 378 in the Office of the Henderson County 

Court Clerk, Henderson County, Kenhicky 

Prior to the date hereof, WKE Station Two, Inc., formerly known as LG&E Station TWO, 

Inc., a Kentucky corporation, was merged with and into Western Kentucky Energy Corp. in 

accordance with Kentucky law, with Western Kentucky Energy Cop.  being the surviving entity 

in that merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities 

of WKE Station Two, Inc., whereby the execution of this document by Western Kentucky 

Energy Corp. will transfer and convey all right, title and interest of WKE Station Two, Inc. in the 

Deeds of Easement herein referred to. 
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IN WITNESS WHEREOF, the Assignors and the Assignee have caused this instniment 

to be executed by their respective duly authorized representatives to be effective as of the I__ 

day of ,2008. 

LG&E ENERGY MARKETING, INC 

Title: 

WESTERN KENTLJCKY ENERGY COW. 

Title: 
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COMMONWEALTH OF KENTIJCKY ) 
) ss: 

COUNTY OF JEFFERSON ) 

The foregoing Termination and Release of Assignment of Easements was acknowledged 
, 2008, by LG&E Energy Marketing, Inc., an before me this - day of 

Oklahoma corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL) 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF .JEFFERSON 1 

The foregoing Termination and Release of Assignment of Easements was acknowledged 
, 2008, by Western Kentucky Energy Cop., a before me this ____ day of 

Kentucky corporation, for and on behalf of said corporation 

My commission expires: 

Notary Public 
(SEAL) 

This Instrument Was Prepared By: 

CHARLES B WEST, JR. 
Stoll Keenon Ogden PLLC 
201 C North Main Street 
Henderson, KY 42420 
270-83 1-1900 
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DEED OF RELEASE OF MORTGAGE AND SECURITY AGREEMENT 

This DEED OF RELEASE between WESTERN KENTUCKY ENERGY CORP, a 

Kentucky Corporation, LG&E ENERGY MARKETING, INC , an Oklahoma corporation, and 

WKE STATION TWO, INC., a Kentucky corporation, parties of the First Part, and BIG 

RIVERS ELECTRIC CORPORATION, a Kentucky rural electric cooperative, Party of the 

Second Part 

WITNESSETH: 

THAT WHEREAS, by Mortgage and Security Agreement dated the 15th day of July, 

1998, and recorded in Mortgage Book 559, beginning at page 123, in the Office of the 

Henderson County Court Clerk Henderson County, Kentucky, Second Party did convey by 

iMortgage and Security Agreement the property described in said Mortgage and Security 

Agreement to the said Parties of the First Part, and did transfer and convey to Parties of the First 

Part a security interest in certain real and personal, and tangible and intangible properties as 

described therein, as security for the payment of obligations and performance of the Secured 

Agreements referred to therein, and 

WHEREAS, upon the effective date of this Deed of Release the Second Party shall have 

fully paid all of its said obligations to First Parties, and shall have fully performed all of its 

covenants and agreements as referred to in the Secured Agreements, and shall otherwise have 

fully performed the terms and provisions of the said Mortgage and Security Agreement to have 

been performed by Second Party. 

8-4- 1 



E.XHIBIT 8-4 

NOW, THEREFORE, in consideration of the premises, the said Parties of the First Part, 

Westem Kentucky Energy Corp., LG&E Energy Marketing, Inc., and W E  Station Two, Inc , 

do hereby bargain, sell and convey, and do by these presents release, remise and quit-claim unto 

the said Big Rivers Electric Corporation, its successors and assigns, any and all right, title and 

interest in and to the real estate, personal property, tangible property, intangible property and all 

other property interests secured by said Mortgage and Security Agreement, by reason of its 

execution, and all and any other interests the said First Parties may have in the said real 

properties, personal properties, tangible and intangible properties, Secured Agreements and other 

tangible and intangible assets 

Prior to the date hereof, WKE Station Two, Inc , formerly known as LG&E Station Two, 

Inc., a Kentucky corporation, was merged with and into Western Kentucky Energy Corp in 

accordance with Kentucky law, with Western Kentucky Energy Corp being the surviving entity 

in that merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities 

of WKE Station Two, Inc., whereby the execution of this document by Western Kentucky 

Energy Corp. will transfer and convey all right, title and interest of WKE Station Two, Inc. 
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IN TESTIMONY WHEREOF, the said Western Kentucky Energy Corp and LG&E 

Energy Marketing, Inc have caused this Deed of Release to be executed by their duly authorized 

representatives to be effective on the day of ,2008. 

WESTERN KENTUCKY ENERGY COW. 

Title: 

LG&E ENERGY MARKETING, INC. 

By: 

Title: 
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COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Deed of Release of Mortgage and Security Agreement and Amendment to 
Mortgage and Security Agreement was acknowledged before me this _I_ day of 

, 2008, by Western Kentucky Energy Corp., a Kentucky corporation, for and on 
behalf of said corporation 

My commission expires: 

Notary Public 
(SEAL) 

COMMONWEALTH OF KENRJCKY ) 
) ss: 

COUNTY OF JEFFERSON 1 

The foregoing Deed of Release of Mortgage and Security Agreement and Amendment to 
Mortgage and Security Agreement was acknowledged before me this ~ day of 

, 2008, by LG&E Energy Marketing, Inc., an Oklahoma corporation, for and on 
behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL) 

This Instrument Prepared By: 

CHARLES B. WEST 
Stoll Keenon Ogden PLLC 
201 -C North Main Street 
Henderson, KY 42420 
270-83 1-1 900 
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DEED OF RELEASE OF MORTGAGE AND SECURITY AGREEMENT 
AND AMENDMENT TO MORTGAGE AND SECURITY AGREEMENT 

THIS DEED OF RELEASE OF MORTGAGE AND SECURITY AGREEMENT 

between LG&E ENERGY MARKETING, INC , an Oklahoma Corporation, and WESTERN 

KENTUCKY ENERGY CORP., a Kentucky corporation, Parties of the First Part, and BIG 

RIVERS ELECTRIC CORPORATION, a Kentucky rural electric cooperative, Party of the 

Second Part, 

WITNESSETH, 

THAT WHEREAS, by Mortgage Deed and Security Agreement dated the 15th day of 

July, 1998 and recorded in Mortgage Book 559, beginning at page 199 in the Office of the 

Henderson County Clerk, Henderson County, Kentucky, the said Party of the Second Part did 

convey and mortgage the property described in said Mortgage and Security Agreement to the 

said Parties of the First Part, and 

WHEREAS, by First Amendment to Mortgage and Security Agreement dated August 

22, 2002, and of record in Mortgage Book 749, beginning at page 805, in the Office of the 

Henderson County Clerk, Henderson County, Kentucky, the terms and provisions of the said 

Mortgage and Security Agreement were amended, and WKE Station Two, Inc and WKE Corp. 

were added as Mortgagees, and 

WHEREAS, the payments secured by said Mortgage and Security Agreement, as 

amended, have been fhlly paid or provided for and the covenants and agreements on the part of 

the Mortgagor have been hlly performed and/or provided for. 
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NOW, THEREFORE, in consideration of the premises, the said LG&E Energy 

Marketing, Inc., Westem Kentucky Energy Corp., WKE COT., and WKE Station Two, hc .  do 

hereby bargain, sell, and convey, and do by these presents release, remise and quit-claim unto the 

said Big Rivers Electric Corporation, its successors and assigns, any and all right, title and 

interest in and to the said property described in said Mortgage and Security Agreement, as 

amended, by reason of their execution, and all and any other interest the said First Parties and 

WKE Corp. and WKE Station Two, Inc.. may have in the said property, real, personal, and 

mixed. 

Prior to the date hereof, WKE Station Two, Inc.., formerly known as LG&E Station Two, 

Inc., a Kentucky corporation, and WKE Corp. were merged with and into Western Kentucky 

Energy Corp. in accordance with Kentucky law, with Western Kentucky E.nergy Corp. being the 

surviving entity in that merger succeeding to all of the assets, properties, rights, debts, 

obligations and liabilities of WKE Station Two, Inc. and W E  Corp., whereby the execution of 

this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 

interest of WKE Station Two, Inc. and WKE Corp. 
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IN TESTIMONY WHEREOF, the said LG&E Energy Marketing, Inc. and Western 

Kentucky Energy Corp have caused this Deed of Release of Mortgage and Security Agreement 

to be executed by their duly authorized officers or representatives to be effective on the __day 

of ,2008. 

LG&E ENERGY MARKETING, INC. 

BY: 

Title: 

WESTERN KENTUCKY ENERGY COW 

By: 

Title: 
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COMMONWEALTH OF KENTUCKY ) 

cowry OF .JEFFERSON ) 
) ss: 

The foregoing Deed of Release of Mortgage and Security Agreement was acknowledged 
, 2008, by LG&E Energy Marketing, Inc., an before me this - day of 

Oklahoma corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 

(SEAL) 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFE,RSON ) 
) ss: 

The foregoing Deed of Release of Mortgage and Security Agreement was acknowledged 
, 2008, by Western Kentucky Energy Cop., a before me this ____ day of 

Kentucky corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL) 

This Instrument Prepared By: 

CHARLES B. WEST 
Stoll Keenon Ogden PLLC 
201-C North Main Street 
Henderson, KY 42420 
(270) 831-1900 
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Stoll Keenon Ogden PLLC 
201 C North Main Street 
Henderson. KY 42420 
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UCC FINANCING STATEMENT AMENDMENT ADDENDUM I 

Fixture P i l i n g  Book 3. page 270. Benderson Co. Clerk 
11 W E I F  PARMAVMaRLUNO n1L9 MENDMEW 1-Y -*a-hm! 

I 2 . w i a N M z A I I s H L L E  
SEE BELOW 

;HE ABOVE SPACE ID FOR RUNG OFFICE USE ONLY 

1. Western Kentucky Energy Corp. 

By: 
Authorized Representative 

2 .  tGhE Energy Marketing. Inc. 

By: 
Authorized Representative 

Prior to the date hereof, W E  Station Tvo, Inc.. formerly known as LG&E Station Tvo, Inc., 
a Kentucky corporation. vas merged with and into Western Kentucky Energy Corp. in 
accordance vith Kentucky law. with Western Kentucky Energy Corp. being the surviving 
entity in that merger succeeding to all of the assets, properties, rights. debts. 
obligations and liabilities oE W E  Station Two. Inc.. vhereby the execution of this 
document by Western Kentucky Energy Corp. will transfer and convey all right, title 
and interest of WKE Station Two. Inc. 

Signed by: Western Kentucky Energy Corp. 

By: 
Authorized Representative 
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rCharles 8. West 
S t o l l  Keenon Ogden PLLC 
201 C North Main Street 
Henderson. KY 42420 

EXHIBIT &7 
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HUNG OFFICE COPY .- UtC FINANCING STATEMENT AMENDMEM (FORM U C U J  (REV 05RU04 
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UCC RNANCING STATEMENT AMENDMENT ADDENDUM 
FCUOW HSTRffiTKX(S ((mnl nd b W  c(\REFvuY 
11 M n a L f l N W i a f f i S T A l E l , e w F B E S i u l u r m t . ~ U n n r m ~  

Fixture Filing Book 3,  page 332.  Henderson Co. Clerk 
11 HulEDF PARTY AumQRmffi mts WNAXW ( - " - o m ~ ~ m  

Ilk oIIGIHLu-*uIE 

THEIBOYESPACEISFORRG OFRCE USEONLY 

- 
1. Western Kentucky Energy Corp. 

By: 
Authorized Representative 

2 .  LGbE Energy Marketing, Inc. 

By: 
Authorized Representati,ve 

xmerly known as 
'stern Kentuckv 1 

Prior to the date hereof, WKE Station Two, Znc., 
a Kentucky corrmration. was meraed with and into 

GhE Station Two. 
ergy Corp. in 

accordance with Kentucky law, with Western Kentucky Energy Carp.- being the surviving 
entity in that merger succeeding to all of the assets, properties, rights. debts, 
obligations and liabilities of WKE Station Two. Inc . ,  whereby the execution of this 
document by Western Kentucky Energy Corp. will transfer and convey all right, title 
and interest of WKE Station Two, Inc. 

Signed by: Western Kentucky Energy Corp. 

By: 
- 

Authorized Representative 

FlUtiG OFFRE COPY- NATIONAL U u 3  FINANCING STATEMENT AMEN0MENTAC)OENOUM (FORMUCCSW [REV 07129i96) 
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EXHIBIT B-8 

PARTIAL TERMINATION AND RELEASE OF 
DEED OF EASEMENT 

On August 12,2003 the City of Henderson, Kentucky and the City of Henderson Utility 

Commission granted unto WKE Station Two, Inc , LG&E Energy Marketing, Inc, Western 

Kentucky Energy Corp., WKE Corp and Big Rivers Elictric Corporation a non-exclusive, 

irrevocable easement for access to, and ingress and egress over, Grantors’ property for the 

construction, operation, maintenance and removal of an 8 inch diameter high pressure natural gas 

line and related valves, fittings and ancillary facilities, all as more particularly described in said 

Deed of Easement which is of record in Deed Book 527, at page 421, in the office of the 

Henderson County Court Clerk. 

By the terms of paragraph 7 of said Deed of Easement it is provided that the rights and 

privileges of WKE Station Two, Inc., LG&E Energy Marketing, hc., Western Kentucky Energy 

Corp. and WKE Corp., their successors and assigns will terminate at such time as they shall 

cease to operate and maintain Big Rivers Electric Corporation’s Reid Station and Big Rivers 

Electric Corporation’s combustion turbine generating unit, both located in Henderson County, 

Kentucky. 

Prior to the date hereof, WKE Station Two, Inc and WKE Corp. were merged with and 

into Western Kentucky Energy Cop.  in accordance with Kentucky law, with Western Kentucky 

Energy Corp. being the surviving entity in that merger succeeding to all of the assets, properties, 

rights. debts, obligations and liabilities of WKE Station Two, Inc and WKE Corp. At the same 

time LG&E Energy Marketing, Inc assigned all of its rights and interests in said gasline 

easement to Western Kentucky Energy Corp 
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Prior to the execution of this Partial Termination and Release of Deed of Easement, W E  

Station Two, Inc , LG&E Energy Marketing, Inc , WKE Corp. and Western Kentucky Energy 

Corp. ceased to operate and maintain Big Rivers Electric Corporation’s Reid Station and Big 

Rivers Electric Corporation’s combustion turbine generating unit, whereby all rights and 

interests granted to them pursuant to the terms and provisions of this Deed of Easement 

terminated in their entirety. 

NOW THEREFORE pursuant to the requirements of paragraph 7 of said Deed of 

Easement, WKE Station Two, Inc. and W E  Corp. acting by and through Western Kentucky 

Energy C o p ,  LG&E Energy Marketing, Inc and Western Kentucky Energy Corp hereby 

permanently and irrevocably release and discharge all rights and interests created by the terms 

and provisions of the said Deed of Easement, upon which termination they shall have no M e r  

easement rights or rights of ingress or egress over or with respect to the Grantors’ property under 

said Deed of Easement, and shall be deemed to be fully and forever remised, released and 

discharged by Grantors and Big Rivers Electric Corporation of and from any and all obligations, 

liabilities, rights and privileges arising under or pursuant to such Deed of Easement. 
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IN WITNESS WHEREOF the said Western Kentucky Energy Cop., acting for itself and 

WKE Station Two, Inc. and WKE COT, and LG&E Energy Marketing, Inc. hereby execute this 

Partial Termination and Release of Deed of Easement this __ day of __ ,2008. 

LG&E ENERGY MARKETING, INC. 

By: 

Title: 

WESTERN KENTUCKY ENERGY COW., 
acting for itself and for WKE Station Two, Lnc 
and WKE Cop. 

By: 

Title: 
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COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON ) 

The foregoing Partial Termination and Release of Deed of Easement was acknowledged 
,2008, by LG&E Energy Marketing, Inc., an before me this _I day of 

Oklahoma corporation, for and on behalf of said corporation 

Notary Public 

My commission expires: 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Partial Termination and Release of Deed of Easement was acknowledged 
before me this __ day of ,2008, by Western Kentucky Energy Corp., 
a Kentucky corporation, for and on behalf of said corporation, acting also for WKE Station Two, 
Inc. and WKE Corp 

Notary Public 

My commission expires: 

This instrument prepared by: 

Charles B. West 
STOLL KEENON OGDEN PLLC 
201-C North Main Street 
Henderson, KY 42420 

B-8-4 



EXHIBIT B-9 

PARTIAL RELEASE OF GRANTORS’ RIGHTS 
TO RIGHTS AND EASEMENTS 

Effective on April 1, 2005, Big Rivers Electric Corporation and Western Kentucky 

Energy Corp granted and conveyed to the City of Henderson, Kentucky and the City of 

Henderson Ihil i ty Commission certain rights of access, easements of location and use, and 

easements of ingress and egress across lands owned by Big Rivers Electric Corporation, and 

leased to Western Kentucky Energy Corp., located in Henderson County, Kentucky, for use in 

connection with the City’s Station Two Power Plant and the construction and addition thereto of 

selective catalytic recovery systems, such Grant of Rights and Easements is of record in Deed 

Book 548, at page 169, in the ofice of the Henderson County Court Clerk Big Rivers Electric 

Corporation and Western Kentucky Energy Corp. reserved unto themselves certain rights and 

privileges in connection with said Grant of Rights and Easements. 

Western Kentucky Energy Corp. has prior to the execution of this Agreement terminated 

its Lease of Big Rivers Electric Corporation’s property and improvements thereon, and by these 

presents terminates its rights and privileges reserved in its Grant of Rights and Easements to the 

City of Henderson, Kentucky and the City of Henderson Utility Commission under terms and 

provisions of the said Grant of Rights and Easements 

NOW THEREFORE, Western Kentucky Energy Corp., a Kentucky corporation, acting 

for itself and its affiliates does hereby release and forever discharge all of its rights and interests 

reserved by it under the terms and provisions of the said Grant of Rights and Easements dated 

April I ,  2005, having terminated its Lease of the Big Rivers property and improvements thereon 

upon which said rights and easements were granted to the City of Henderson, Kentucky and the 

City of Henderson Utility Commission. 
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WITNESS the signature of the undersigned duly authorized representative of Western 

Kentucky Energy COT. this __ day of ,2008. 

WESTERN KENTUCKY ENERGY COW. 

By: 

Title: 
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COMMONWEALTH OF KE.NTUCKY ) 

COLMTY OF JEFFERSON ) 
) ss: 

The foregoing Partial Release of Grantors’ Rights to Rights and Easements was 
,2008, by Western Kentucky acknowledged before me this __ day of 

Energy Corp., a Kentucky corporation, for and on behalf of said corporation. 

Notary Public 

My commission expires: 

This instrument prepared by: 

Charles B. West 
STOLL KEENON OGDEN PLLC 
201-C North Main Street 
Henderson, K Y  42420 
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EXHIBIT C 

I.. 

STATION TWO WORK PLAN 

GROSS CAPITAL 
BUDGET 

2008 Capital Budget - Page C-4 Attached $ 4,095,684 

11. 

111. 

2009 Capital Budget - Page C-5 Attached 

2010 Capital Budget - Page C-6 Attached 

5,653,192 

3,783,080 

N. 

V 
I I 

VI I 2010 O&M Non-Labor Budget - Pages C-14 through C-16 Attached I 11,768,042 

2008 O&M Non-L.abor Budget - Pages C-7 through C-IO Attached 

2009 O&M Non-Labor Budget - Pages C-l  1 through C-13 Attached 

10,573,064 

10,944,055 

B. Additional O&M and Capital Projects 

X 

XI. 

XII. 

XIII. 

X N .  

I VII. I HI Precipitator Repairs* 

H2 Repair Dry Side Ductwork' 

HI Structural & Life Assessments* 

H2 Structural & Live Assessments* 

HI Booster Fan* 

H2 Booster Fan* 

VIII., 1 H2 Precipitator Repairs* 

XV. 

XVI. 

XVII 

I 

IX., 1 HI Repair Dry Side Ductwork* 

HI Clean Coal Dusts & Flyash* 

H2 Clean Coal Dust & Flyash* 

HI Boiler Structural Painting** 

XVIII. 

X R . .  

H2 Boiler Structural Painting** 

HI SCI Baseline Repairs* 

XX., I H2 SCI Baseline Repairs' 

COMPLETED IN 

3,000,000 

1,192,362 

1,192,362 



EXHIBIT C 

XXI HI and H2 Exothermic Engineering 
Repair L A  
H I  Exothermic Engineering Dry Fire 
Fire Assessment Repair 

XXII. 

PROJECT TO BE TOTAL 
COMPL.ETED IN PROJECTED 
BUDGET YEAR COST 

2009 2010 2011 S I7,I34.000 

2010 2011 3,484,344 

XXIII., 

* As described in the Big Rivers Electric Corporation Draft Work Plan Reid/HMP&L Stations, 
dated February 11,2007. 

Cost for Project estimated by the City Utility Commission. ** 

Dredging Station Two Ash Pond" 2009 2010 5,424,000 

c-2 



EXHIBIT C 

EXOTHERMIC ENGINEERING VISUAL CONDITION 
ASSESSMENT REPAIRS COST ESTIMATE 

AMI Visual Assessment Cateeorv Estimates 
HI Boiler Area $ 2,722,000 
H2 Boiler Area $ 2,007,000 
HI Boiler Building Internal $ 236,000 
H2 Boiler Building Internal $ 277,000 
HI Ash System $ 19,000 
H2 Ash System $ 18,000 
Ash System Common $ 216,000 
North Cooling Tower See Below 
South Cooling Tower See Below 
Cooling Water Intake $ 61,000 
FGD and SCR Systems $ 532,000 
Coal Handling System $ 4,678,000 
Water Plant $ 99,000 
Construction Overhead and Equipment $ 953,000 
Total Ah41 Visual Assessment Repair Estimate $ 11,818,000 

Exothermic Enclineerine Visual Condition Additional Estimates 
Switchgear Repair $ 80,000 
HI Cooling Tower Switchgear Replace $ 400,000 
H2 Cooling Tower Switchgear Replace $ 400,000 
Coal Yard Switchgear Replace $ 250,000 
Motor Repair $ 2 8 2,O 0 0 
HI High Energy Piping Hanger Replace $ 527,000 
H2 High Energy Piping Hanger Replace $ 527,000 
H1 Cooling Tower Repairs $ 1,095,000 
H2 Cooling Tower Repairs $ 1,095,000 
Site Project Engineer $ 660,000 
Total Exothermic Engineering Additional Estimate $ 5.316.000 

Exothermic Engineerine Visual Assessment Total Repair Cost S 17.134.000 
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EXHIBIT C 

RH - kisc capitat Vaives 
RH. b&c cOnva/w Belts (28 & #1) 

HO - DCS Eneineeriq 
H 1 -  WDPF FGD & SCR Conrmls 
~i .. C'CS &ntmk 
H2 - ccs COntrGis 
H2 - CCS Reid Devices 
H2. COnbOl Rmm 
HO ~ AI% Water StrakW6 
HO - Englmring f q  Wetbonom Draim 
HO - InsteU QPS Clodc M DCWPl Systems 
HO - Rpl Hydazine Day Tanks 
HO - Rpl cooling Tower Fm Gear Box 
HO - Span, preril, Trensfocmer 

W -Air Prehaater M a t s  (Cold En@ 
H2 -Cooling Tower Ditrbulidn De& 
W - Lhum Saiely 
Hz _. Feedwater Rejulabx Rem fJrlve 
Hz - Htgh Enem Pipe Hangerr 
H2 I Hydrogen Purlty Metes 
HZ - INtall Sootblower Power Dismnneca 
~2 -Penthouse Isomembrane lnst$atian 
H2 - Rpl AH steam w {a 
ti2 - Rpl stag cldndeffi (2) 
H2 - Rpl soo~,loww [11"13 of 23) 3 Lolal 

R? - C02 M i r  
R1 .. Flow Monhor 
R1. NOXM~tlW 
R1 2 SO2mmttor . - . 
R i  - Rpi AH Steam Coils (2) 
RH ~ High Pressure Transmnter Tester (2) 
RH - Rpl#l 5 #2 C&on Filters 

HO ~ CCS & Q b & h l Q  

HI - W 4 l h  fl0WRoof 

H2 - Rpl Wall %wen (1-3 01 24) 3 LOW 

5,000 
a.dO0 
45,m 
I1,MO 
100;OM 
1 0 , m  
7.MO 

16.MO 
37,030 
l2.m 
15,450 

2&,000 
5.PW 

90,MO 
90,wo 
*.owl 

10,OOD 
60,030 

620,000 
nO.000 
1W.WO 
rl0,OQo 
s0,m 
5.w 
8,MO 

113.3110 
w,Mo 

0 
875,ow 
200,WO 
12.m 
25,000 
m,wo 
22.wo 
16,000 

17 5, n a o 
12,wo 
70.000 
65,000 
40,000 
13,OW 
22.WO 
14.000 
12.500 
12,000 
10.000 
40.ow 

572 
2286 
5.144 

25,199 
2520 
1.764 
4,032 
9,324 
3.024 
3.893 

72115 
1;ZSO 

22,673 
22.679 

0 
26.603 
3.m 

38,462 
226.823 
240.385 
32,051 

16,026 
1,603 
2,564 

36.314 
25.641 

0 
280,448 
64.103 
3,846 
8,013 
8,615 
7,051 
5,128 

56,090 
3,846 

22,436 
20,833 
12821 

0 
0 
0 
0 
0 

2520 
lO.OE0 

m a  

35.256 

4,428 
17,716 
38% 
8,742 

74801 
7.480 
5.238 

11,868 
27,678 
m76 
11.m 

3.740 
67.321 
67,321 
*Ma 
SS%7 
&765 

21 538 
383,073 
509.615 
67949 
74.744 
33374 
3,361 
5,436 

76.986 
54.359 

0 
5M,551 
135,897 

8.151 
16,987 

14,919 
10,872 

118;91a 
8,154 
47,564 
44,161 
27.178 
13.W 
WXQ 
14.w 
1Zsm 
12001) 
7.480 

2 9 x 0  

152.& 

20,385 

HO ~ Rpi Layer 01 C&YSl - 1,550.OW 471,955 1P78.045 
Total Retd I HMPL Station U S 5.337250 S 1.8415'66 S 4Jl95.684 
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EXHIBIT C 

~, _. 

w=*,.- 128205 - 271,705 
100.000 32051 67,94948 

Capital Henderson NetCapftal 
f Budset share Budget 

- .  

Reid I HMPL Slatinn I1 
RH- Mcic Capitel Projects 100,ooO u. ise 74,a~i 
RH - b4k Tools & Equipment 10,000 2520 7,480 
RH -"B& Wrench 5,033 1260 3,740 

FW .. Pessport Ammonia 6 . W  1.512 4.488 
RH - Paspon W GELS 7,WO 1 *764 5,236 

RH .. Remodel O p e n r t i  L o o k  Room 35,000 8,820 26.180 
RH - CIienl b Manltors 20,mo 14360 

RW Misc Capital Valves 90,000 %6m 67,321 
AH - Mist C a n w  Belk 90,000 2r?678 67,321 
ti0 . DCS E~IQ~,cI&~~ 166.000 53205 1 lL795 

AH- 4'Sump Pump and Hcse .. Moved from 2008 25,750 5m 6,489 1 9 m  

H 1 ~  Rpl WDPF FGD & SCR CO~~TIIS 140,000 44,872 95,128 
H 1 -  OCS Cord& 560,W 185,897 394.103 
H1- Contml Ruom 100.000 32051 61849 
No -upgrade CEMS 80'000 25,641 54,359 

55,000 13,858 41,141 
60.000 19231 40.769 

AI. '  &grads GEMS 
HZ - Rpl WWF FGD & SCR Contmls 

HO -.R@ EImtOr DOWFI~ITIES 
HO I Rpl Bleed Unes 8' (2) 

HO -A@ Thidtener Return cine 16' 
Ho. Wetbottom h h s  
til - AH Inlell&pension John (2) 
H1 .Burner DedtVent Fans 
H1 -Coaling To* MstrihufiorrDedc 
Hi  ~ FD FanO&tDarnperA&B Rem Drives 
H 1 -  High EneraypiPe Hangers 

HI - In- SocnMower Paver Dis~mned~ 

~ 1 .  R& h~ l r ; t  Wnmr 

H 1 -  Hydrogen PUrlty Maters 

H 1 ~  Rpl At4 steam &llS (2) 

H 1 -  Rpl Prectp HaWEffi (9-12) 
H1 1 Rpl Slag Glindek (2) 
H i  ~ RDI SmlblW(ers{20-23 of 23) 4 total 
H1 . Rpl WafBlowen: (8-10 01 24) 3 told 
ti2 . w5 HP Heater Re4ub 
R1 . Rpl Redaim Vent Fan 

RH. Booth System Contml Box 
RW - Loop Cellbrators (2) 
RH .. Plant Phone & PA New System 
Ho - 'Rpl Layer of Catalp! 
HMPL SCR Catatysl Replacernenl-ad&ionaI $ (net) 
HMPL Stack righting 

R 1 "  Stack Mhti 

200,000 
300,Ood 
160,000 
30,000 
200,000 
mto0i! 
35.m 
P$oao 
16,000 
12,000 

175,OW 
2M,000 
XPOO 

112000 
40,000 

30,000 
200.000 
22.000 
4,000 

650,000 
300.0W 
610;731 
2w.000 

ma.ooo 

64,103 
96.156 

9,615 
64,103 
6,410 

1.1218 
7M1 
5 , i a  
3.846 

56B90 
80,126 
24,038 

12,821 
96,154 

0 
0 

5,544 
1,008 

163,'793 
78.441 

51282 

s ,ew 

135.R97 
2wi-w 
108,718 
20,385 

135,697 
13SO 
23,782 
14848 
10,872 
8,154 

116.9lO 
1ES.872 
so.ea2 " 

76,103 
27,178 

ZfB.846 
30.000 

2w.000 
164% 
23% 

486207 
221 559 
610,731 
200.000 
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Reid / HMPL stafion 
RGH - Msc S a f e  Gplpment 
RGH - Rpl P m a B i d g  Edema1 SheeWg 
RH - AA~SC cq~apltal Projects 
RH. Misc Toots & Ecpiirnent 
RH - Wechic WeMing Machine 
AH - Mient & Ellonito~ 

R H .  MiCapUel Valve$ 
AH. Misc Cmveyw Bells 
HO - DCS Engi~ring 
HO PI Tags 
HZ - R ~ I  WDPF FGD SCR controls 
HI Pehn@Ice OPT S o W m  
b~ ~ Performance OPT Software 
HO Rpl F W 4  &Wing Heating Fans 
I-Lz - if6 Heater Retube 
H2 AH Oullet E x p d n  Joinl 
H2. Baller to AH Braedting Gpmstan Joints (2) 
Hi?. - Burner igniter Convetxion 
H2 - High f r e ~ y  Plpe Hangers 
H2 - Rpl AH steam Ccns (2) 
H2-RplMistEIbimmr 
H2 .I Rp( PfeCp H q w x  on #9412 
Hz ~ Fipl Predp outlet Duct to Bypas Stad(BreeChlng 
ti2 - Rpl Slag cjlinders (2) 

. RH - 1,Too Mh lNck(Rpl S9.1990 Ford) 

tiZ-f?@ Smtblaveffi(14-17Ot23)4lotal 
H2 ~ Rpl Wa&kmreffi (4-5 0124) 3 Iotil 
H2. Feedweter Heater MOV Exaaction VaJvfs - chg is 3% 
H2 - VoItage Regulator 
~2 - VyatecWeU OvMay 
~i - ~ p l  AH %6Wt coils (2). MOWU tmii 2009 
RH - "SA" Rew Rim Reclaim vent fam 
RH. 480 Volt Welder 
RH -Berg@ Unbder BUdtet  
RH ~ ~ p l 4 a o  VO~I w c  
RH - Flp( KNH Inlake 480 Vdl MCC 

_-.- 

m , m  
4OropoO 
100,000 
10,000 
5,000 

20,DOo 

90.000 
90,000 
99,Mx) 
2s.m 
80,0110 

150.080 
1Sopoo 
a0,ooo 
300.000 
85,ow 
130.000 
150.000 
35.ow 
12,WO 

175,000 
200,000 
300,WO 
75,000 

115,wO 
48,000 
160.M#) 
175'GQO 

1.000.000 
12,ow 
25.000 
3,000 
70.000 
200.000 
100,000 

RH - T&rcihrre Bath Calibrator 8,0000 

2457 
4.453 

25,199 
2,520 
1 ,m 
5,040 
5,040 

22,679 
a619 

8,013 
28,846 

40877 
84,103 
96;r 54 
2 7 2 4  
41,667 
48,077 
ll,2lS 
3tB46 

56,OW 
64,103 
96.154 
24.038 
36859 
15,385 
512.82 
56.090 

320.513 
0 

8,300 
756 

17.639 
50,398 
25,163 
2,016 

31,923 

win 

17.593 
35,547 
74,801 
7,48D 
3.740 

14,660 
14,980 
e7321 
6/,32( 
67.677 
16.967 
61.154 

101,823 
101,823 
135,897 
203,646 
RtE6 
66,333 

101,923 
23.782 
8.154 

1 18,910 
135,637 
203.846. 
53.962 
78,141 
32,615 
108,718 
118.910 
678.487 
f2MK) 
16;IM 
2.244 

52361 
149,602 
74,801 

--_. 

5,984 
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SCHEDULE 2.1 

STATION TWO TERMINATED AGREEMENTS 

1" Station Two Agreement; 

2. Station Two G&A Allocation Agreement, dated July 15, 1998, among the City 

Utility Commission, Big Rivers and Station Two Subsidiary; 

3. Agreement with Respect to Operating Reserves and Amendment No. 1 to Systems 

Reserve Agreement, dated July 15, 1998, among the City [.Jtility Commission, Big Rivers and 

LEM: 

4 Assignment and Assumption Agreement (Station Two), dated July 15, 1998, 

between Big Rivers and Station Two Subsidiary; 

5 Deed of Easement and Right-of-way, dated July 15, 1998, between Big Rivers, as 

grantor, and Station Two Subsidiary, LEM and WKEC, as grantees; 

6 .  Deed of Easement and Right-of-way, dated July 15, 1998, between the City of 

Henderson, the City Utility Commission, as grantors, and Station Two Subsidiary, LEM and 

WKEC, as grantees; 

7 Mortgage and Security Agreement, dated July 15, 1998, by Big Rivers to WKEC 

and LEM: 

8. Mortgage Deed and Security Agreement, dated July 15, 1998, by Big Riven to 

LEM and WKEC, as amended by First Amendment to Mortgage and Security Agreement, dated 

August 22, 2002; 
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SCHEDULE 2.1 

9. Acknowledgement and Consent, dated July 15, 1998, among the City of 

Henderson, the City Utility Commission and LEM; 

10. Designated Representative Appointment Agreement, dated September 24, 2007 

among the City of Henderson, the City [Jtility Commission, Big Rivers, Western Kentucky 

Energy Corp., Gregory Black and Ralph Bowling; 

11. Letter Agreement, dated October 20,2003, among WKEC, LEM and Big Rivers, 

relating to the sharing of costs for the Reid Station gas line; 

12. E ON Guarantee, and any written consents, acknowledgments or assurances that 

may have been given by LEC or E.ON at any time prior to the Closing with respect to the 

enforceability or effectiveness of the LON Guarantee andor the applicability of the E.ON 

Guarantee to any debts, obligations or liabilities of any other E O N  Station Two Party, Station 

Two Subsidiary or W E ;  

13. Agreement for Interim Funding Station Two SCR System, dated May 7, 2002, as 

amended, among the City of Henderson, the City IJtility Commission, WKEC (including as 

successor by merger with Station Two Subsidiary and WKE) and LEM; 

14.. Supplementary Agreement on SO2 Emission Allowances, dated January 18,2002, 

between the City Utility Commission and WKEC (including as successor by merger with Station 

Two Subsidiary and W E ) ;  

15. Excess Power Agreement (letter agreement) dated July 23, 1999, between LEM 

and the City Utility Commission; 
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16. Non-Disturbance Agreement; 

17. Participation Agreement 
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RELEASED STATION TWO CONTRACTS 

1. Power Sales Contract, dated August 1, 1970, among the City of Henderson, the 

City Utility Commission, Big Rivers, Station Two Subsidiary (as assignee of Big Rivers) and 

LEM (as assignee of Station Two Subsidiary), as amended; 

2. Amendment No. 1 dated March 2, 1971, to Power Sales Contract, dated August 1, 

1970, among the City of Henderson, the City Utility Commission, Big Rivers, Station Two 

Subsidiary (as assignee of Big Rivers) and LEM (as assignee of Station Two Subsidiary); 

3. Amendments, dated May 1, 1993, to Contracts among the City of Henderson, the 

City Utility Commission, Big Rivers, Station Two Subsidiary (as assignee of Big Rivers) and 

LEM (as assignee of Station Two Subsidiary); 

4. Amendments to Contracts among the City of Henderson, the City Utility 

Commission and Big Rivers, dated .July 15, 1998; 

5. Power Plant Construction and Operation Agreement, dated August 1, 1970, 

among the City of Henderson, the City Utility Commission, Big Rivers and Station Two 

Subsidiary (as assignee of Big Rivers), as amended; 

6 Joint Facilities Agreement, dated August 1, 1970, among the City of Henderson, 

the City Utility Commission, Big Rivers and Station Two Subsidiary (as assignee of Big Rivers), 

as amended; 

7. 2005 .Amendments to Contracts, dated as of April I ,  2005, among the City of 

Henderson, the City CJtility Commission, Big Rivers, Station Two Subsidiary and LEM; 
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8 Deed of Easement, dated August 12, 2003, but with retroactive effect to .lune 1, 

1999, among the City of Henderson, the City Utility Commission, Big Rivers, WKEC, LEM, 

Station Two Subsidiary and WKE, relating to the Reid Station gas line; 

9. Agreement for Transmission and Transformation Capacity, dated April 11, 1975, 

between Big Rivers and the City IJtility Commission; 

10. Spare Transformer Agreement, dated July 1, 1972, among the City of Henderson, 

the City Utility Commission and Big Rivers; 

11. Grant of Rights and Easements, dated as of April 1, 2005, among the City of 

Henderson, the City Utility Commission, Big Rivers and WKEC. 

12. Letter Agreement, dated May 13, 1994, between Big Rivers and the City Utility 

Commission; 

13. Settlement Agreement for Diverter Dampers and NEMS Systems, dated April 28, 

2005, among WKEC (including as successor by merger with Station Two Subsidiary and WE),  

the City fJtility Commission, Alstom Power Inc., Zachry Construction Corporation, and the 

consortium comprised of Alstom Power Inc. and Zachry Construction Corporation pursuant to 

that certain Consortium Agreement dated effective April 2,2002 (the “Consortium”). 

14. Agreement Regarding Costs in Connection with Correction or Repair of Diverter 

Dampers and NEMS Systems, dated May 5, 2005, among the City Utility Commission, WKEC 

(including as successor by merger with Station Two Subsidiary and W E ) ,  and Big Rivers, 

including the Amendment thereto executed on December 18,2006, but dated effective December 

13,2006 
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15 Agreement and Supplemental Settlement Agreement dated December 13, 2006, 

among the City Utility Commission, WKEC, Alstom Power Inc., Zachry Construction 

Corporation, the Consortium and Big Rivers. 

16. Station Two Unit 2 Controls - Siemens Proposals RFCN03161-LS-6233 dated 

10/10/03, RFCN03 161-LS-6233A dated 10/16/03 and RFCN03 161-LS-6233B dated 10/17/03; 

Project 051-H-0096. 

17. Reid Station Unit 1 Controls - Siemens Proposals RFCNO3180-LS-6246 dated 

1012 1/03. 

18. Letter Agreement dated March 28, 2006, among WKEC, the City Utility 

Commission and Siemens Power Generation, Inc (“Siemens”) 

19. Letter Agreement dated January 10, 2007, among WKEC, the City Utility 

Commission and Siemens. 

20. Agreement (commonly referred to as the -‘Subordination Agreement”) dated as of 

April 1, 2005, among the City of Henderson, the City Utility Cornmission, Big Rivers, Station 

Two Subsidiary, LEM, WWEC, W, The United States of America Ambac Assurance 

Corporation, National Rural LJtilities Cooperative Finance Cooperation, Credit Suisse, U S Bank 

National Association, PBR-I Statutory Trust, PBR-2 Statutory Trust, PBR-3 Statutory Trust, 

FBR-I Statutory Trust, FBR-2 Statutory Trust, PBR-1 OP Statutory Trust, PBR-2 OP Statutory 

Trust, PBR-3 OP Statutory Trust, FBR-1 OP Statutory Trust, FBR-2 OP Statutory Trust, 

Bluegrass Leasing, Trisail Capital Corporation, AME Investments, LLC, CoBank, ACB, AME 

Asset Funding, LLC and Ambac Credit Products, LLC 
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MATERIAL PERMITS 
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SCHEDULE 5.1 

CLOSING YEAR RECONCILIATION AS BETWEEN 
E.ON STATION TWO PARTIES AND BIG RIVERS 

10.1 Interim Period Reconciliations. 

(a) In any Year which includes . I I the date of termination or expiration of the 'Term, 

Big Rivers, on the one hand, and Station Two Subsidiary and LEM, on the other hand, hereby 

agree that, on or before 30 days after . . . the date of termination or expiration of the Term, . , . 

(or as soon thereafter as is reasonably possible, in the event the relevant data is not available 

within 30 days), there shall be a reconciliation between Big Rivers and the LG&E Companies of 

the following charges and costs actually paid or accrued while Station Two was being operated 

" I . by Station Two Subsidiary during the Term, as compared with the estimates of such charges 

and costs paid or accrued (based on the Annual Budget with Henderson) during the period of 

operation of Station Two by . . . Station Two Subsidiary . ., ": (1)all charges and costs for 

operation and maintenance of Station Two under the Station Two Operating Agreement, as 

actually paid or accrued by. . . Station Two Subsidiary . . . during the period o f .  I . operations of 

Station Two, as compared with payments made or accrued by Henderson to . ~. Station Two 

Subsidiary ., . under Section 13.6 of the Station Two Operating Agreement based upon estimates 

included in the Annual Budget; and (2) all amounts paid or accrued to Henderson I I ., (pursuant 

to Section 6.,1 of the Station TWQ Power Sales Agreement) of estimated Capacity costs and 

charges (based on the Annual Budget with Henderson) by I I. Station Two Subsidiary or LEM 

during the period o f .  .. . Station Two Subsidiary's . , operations of Station Two, as compared 

with the actual aggregate Capacity costs and charges that should have been paid or accrued 
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(based on actual charges and costs so paid or accrued in the operation of Station Two) . 

LEM or Station Two Subsidiary during the period of . operation of Station Two 

by 

(c) For purposes of reconciling operating and maintenance costs and Capacity 

charges between Big River, on the one hand, and LEM and Station Two Subsidiary, on the other 

hand, incurred during the Partial Year prior to the date of expiration or termination of this 

Agreement, the provisions ofthis Section IO.l(c) shall govern. If during the Partial Year ending 

on the termination or expiration date: (1) the sum of the operating and maintenance costs actually 

paid or accrued by Station Two Subsidiary in such Partial Year $g the estimated Capacity costs 

and charges ., ,, I paid in or payable for such Partial Year directly to Henderson ,. ~ I by Station 

Two Subsidiary (or its successors or permitted assigns) (reduced, however, by the amounts that 

Big Rivers reimburses or must reimburse Station Two Subsidiary for Capacity charges in such 

Partial Year associated with Big Rivers‘ share of Debt Service, Big Rivers’ share of Henderson 

Incremental Environmental O&M or Big Rivers’ share of all Station Two Improvements funded 

during that Partial Year) exceeds (2) the stun of the estimated operating and maintenance costs 

paid or accrued by Henderson as a reimbursement to Station Two Subsidiary during such Partial 

Year $g the Capacity costs and charges that (based on actual charges and costs paid or accrued 

in the operation of Station Two during such Partial Year. and not based on estimates) should 

have been . . . paid in or payable for the Partial Year directly to Henderson .. . by Station ‘Two 

Subsidiary (or its successors or permitted assigns) (reduced, however, by the amounts that Big 

Rivers reimburses or must reimburse Station Two Subsidiary for Capacity charges incurred 

during such Partial Year associated with Big Rivers’ share of Debt Service, Big Rivers’ share of 

Henderson Incremental Environmental O&M or Big Rivers’ share of Station Two Improvements 

funded during that Partial Year); then Big Rivers shall pay to L.EM andor Station two  
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Subsidiary such excess amount within 45 days after the termination or expiration date (or, if the 

determination of those amounts cannot reasonably be made within the initial 30-day period as 

contemplated in Section lO"l(a), then within 15 days after that determination can be reasonably 

made). If, however, the sum described in (2), above, exceeds the sum described in ( I ) ,  above, 

then Station Two Subsidiary (or its designated Affiliate) shall pay to Big Rivers the amount of 

such deficiency within 45 days after the termination or expiration date (or, if the determination of 

those amounts cannot reasonably be made within the initial 30-day period as contemplated in 

Section lO,l(a), then within 15 days after that determination can be reasonably made). As 

between Big Rivers, on the one hand, and Station Two Subsidiary and LEM, on the other hand, 

such Parties acknowledge and agree that neither Station Two Subsidiary nor LEM, nor any other 

LG&E Company, shall have any right or interest in the proceeds due from Henderson, or any 

duty or obligation to Big Rivers or Henderson for proceeds due to Henderson, in the annual 

reconciliation required by Section 9.4 of the Station Two Power Sales Agreement and Section 

16.6 of the Station Two Operating Agreement for the Year which includes the date of expiration 

or termination of the Term. I I 

(d) Notwithstanding anything herein to the contrary, the agreements set forth above 

are solely between Big Rivers, Station Two Subsidiary and LEM, and shall not impose upon 

Henderson any duty or obligation to Big Rivers, Station Two Subsidiary or LEM relating to such 

interim period reconciliations or the annual reconciliations required by the Station Two 

Operating Agreement and the Station Two Power Sales Agreement which are in addition to or 

different that the duties and obligations required of Henderson under such Station Two 

Contracts. . 

S-5.1-3 





Mr. Wayne Thompson 
Henderson Municipal Power & Light 
loo 5" shrct 
Henderson, Kentucky 42420 

RE: Station Two Surplus Energy ($1.50) 

Dear Wayne: 

pm ow dimdons last week, and after reviewing the spreadsheet mailed from Bevcrly 
M d e ,  LEM is in ameemenl with the Citv of Hmdmon .-- ...--. on the amnunt LEM owes the 
citv of Eicndmh fdi St;&%n rwb SI&I~S en-, n i a  a m o G i t X 3 3 i 7 3 ,  -cnE 
~ i , S 3 % W s  Gf$mTG &@j%Zi+SiaTcn.&$ by 
accepted For purchase byL~Mt;rwecn m u a r i  I . ' x x ~ S + I I ~ J U I I ~ ~ & ~ ~ W ~ .  

LjtVoi &;;dsisn W.J 

As n d  rlimrincr our cnnvernntinn. nn nther mnpim o w  n w d  tn the Cihr nf Wendrrnnn 
rcgmunx JUIUUU 1 nu auunua GISUKY. u as wrnc point me LIV 01 ncnaerson wvum I ~ G  

oegm scheduhg surplus energy again, LEM is fully agreeable to a mating bdsvmt 
the two parties and putting in place the proper procedures. 

I am glad we were able to rcsolve this issue, and I look forward to working with you in 
the ! 3 ~ .  If you have any quastions regarding this matter, please don't hesitate to 
contact me or Maria Murphy. Maria will contact you and let you know exactly how the 
payment of these funds will be made. 

Sincrrel y, 

&, I&TyLa 
Ray H. Tompkins 
Director Non-Utility Marketing 

cc: MariaMurphy 
Steve Phillips 
Stacy Ritchey 

800m 
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Northam, Patrick R. 

From: Cocanougher, Beth [Beth Cocanougher@eon-us.com] 

Sent: 
To: 
cc: Dowdy, Tim 

Subject: FW: Charges made by LEM to HMP&L for stand-by power 

I____ 

Wednesday, May 23,2007 10:s AM 
Tompkins, Ray; Murphy, Maria; Toeme, Rob; Sinclair, David; Northam, Patrick R 

fyi - for discussion 

From: West, C. 6. [mailto:CB.West@skofnn.com] 
Sent: Wednesday, May 23, 2007 10:32 AM 
To: Dowdy, Tim 
Cc: Cocanougher, Beth; Gary Qyick; Wayne Thompson 
Subjeck Charges made by LEM to HMP&L for stand-by power 

Tim: 

I spoke to you briefly during our May 17 joint meeting regarding the document that Beth Cocanougher had sent to 
us, proposing amendments to the document entitled Agreement With Respect To Operating Reserved And 
Amendment No 1 To System Reserves Agreement 

I am not aware that we reached any kind of an agreement during our joint meeting with Ms Cocanougher. Mr 
Tompkins and Ms Murphy At the meeting we discussed our interpretation of the appropriate sections of the 
existing Agreement to be (a) a cost for stand-by power if it comes from one of the Big Rivers' units being operated 
by WKEC of 110% of (i) the cost of fuels in the generating station or stations of the supplying party (including all 
fuel costs, handling charges and associated fuel charges includable within FERC Account 501) plus (ii) the Adder 
plus any applicable start up charges The Adder equals 1 mil per kwh 

There are alternate provisions for pricing stand-by energy, but the fuel cost provision is the lesser of tho ntirinn 
methods given in the contract 

As to the cost of the fuels, Ms Cocan 
unit which is on line at the time shoul be applied It looks as if the words in the contract which say "cost of fuels 
in the generating station or station@ of the Supplying P a w  wol~lrl indicate t& I.IS? nf thp aiJ-raw filnl cost 
amona the Rio Rivers' oeneratino uhits Which are being utilizeo ai tile lime MS Locanoughets'proposeo 
b,iICIIutiielll use= languagt v,l,lu~~ s t d f i e s  the fuel cost of the most expensive unit to operate on the Big Rivers 
system I assume she means the most expensive unit from the standpoint of fuel cost, although that's not 
explained In any event, it would seem that the average cost of fuel is what's meant by the lanauaoe in the 
contract 

Paragraph J (b) provides that if electric energy requested by City under this Agreement Is not available from 
Station Two or any plant owned by Big Rivers andioperated by Western Kentucky Energy Corp or any cf its 
affiliates for reasons beyond the control of Western Kentucky €nergy Cop. or any of its affiliates, but is available 
from other sources, then LEM will purchase such electric energy, to the extent available, and deliver such electric 
energy . City will pay LEM the lesser of (i) LEMs actual out-of-pocket purchase cost for delivery to Big Rivers' 
transmission system or the City's transmission system, as applicable. 

The amendment which Ms Cocanougher provided to us states that it I EM has sold its surplus energy on the 
open market through commitments made prior to the City's need for stand-by power, then the City has no right to 
stand-by power from the Big Rivers' system at the cost of 110% of fuel plus Adder, but instead must pay LEMs 
out-of-pocket costs to get the energy on the open market. We do not agree that the proposed language coincides 
with the terms of the present Agreement. As above quoted, the present Agreement provides that W E  will go to 
the open market if for reasons enerov cannot be provided from one of Bia Rivers' units at 

gher has suggested that the fuel cost in the most expensive Big Rivers' it 

5/23/2007 
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110% of fuel plus Adder If WKEC's open market sales of Big Rivers' energy are interruptible contracts (which Mr 
Tompkins stated was always the case) then in the event HMP&L needs stand-by energy under the provisions of 
Amendment No. 1 To System Reserves Agreement, Wt<E/LEM-ii.~bbp+~~ tnintnmlot its off svster&ples. and 
provide energy to HMP&L in accordance with the terms 8 t h e  contract., 

These are HMP&L's beliefs on this subject. We believe the existing agreements say the same thing we're 
saying. We have estimated the costs which should have been charged to us by LEMNVKEC for stand-by power 
from July 15, 1998 to present date and believe we have been overcharged in the amount of $1,694,672.00 
through March 31,2007. This calculation is being made on the basis of the information which WKE has provided 
us, from time to time, regarding its fuel costs for the Big Rivers' units. 

It was our understanding when we left our meeting with E.ON personnel that Mr. Tompkins was going to go back 
and make some calculations to see what the appropriate charges would be, and was going to start calculations as 
of July 15, ,1998 rather than two years after, as we had suggested, If Mr. Tompkins' calculations are not in the 
process of being made, perhaps we need to have anpther meeting on the subject. There is however no 
inclination on the part of HMP&L to agree to amend the contract provisions applicable to the subject. 

The second matter in contention is WKEC'slLEMs debt to HMP&L for Excess Henderson Energy used out of 
Station Two. Section 11.5 of the Station Two Agreement applies to the use of excess energy of Station Two. 
Subparagraph (a) provides that in the event at any time Henderson does not schedule or take the full amount of 
Energy associated with HMPBL's Reserve Capacity, Station Two Subsidiary may, in its discretion, take and utilize 
all such energy (or any portion thereof designated by Station Two Subsidiary) not so scheduled or taken by 
Henderson. Henderson agrees to permit Station Two Subsidiary to take and utilize all or any portion of such 
Excess Henderson Energy as contemplated above. This means Station Two Subsidiary has a choice of whether 
or not to take Henderson's Excess Energy. Ower the vears Station Two SubsidiarvMEC _-. has . repeatedly used 
Excess H+n+rraafnecw @!t without oayiny the agreeobfIGJT3r it 

Subparagraph (c) says that promptly following the end of eaui calendar month, Station Two Subsidiary shall 
notify Henderson of the amount of Excess Henderson Energy, if any, taken by Station Two Subsidiary during the 
previous month. Station Two Subsidiary also "shall pay to Henderson, prior to the 25th day of the then current 
month, for the amount of Excess Henderson Energy so taken by it during the prior month, a purchase price per 
megawatt hour equal to $1.50 

During our discussions with Mr, Tompkins. he insisted that the City had an obligation to notify Station Two 
Subsidiary that it had Excess Henderson En6rgy [o~';s$e, That$ not what the contract says. Henderson's notice 
of the availability of Excess Energy is applicable only unaer subsection (d) providing for Henderson to sell Excess 
Energy to third parties. In that event, Henderson is pkligated to give notice to Station Two Subsidiary that it Wants 
to sell Excess Henderson Energy to third parties, in which event Station Two Subsidiary has the right to take the 
energy or permit Henderson to sell it to third parties.' The notice provision is not applicable to Station Two 
Subsidiary's use of Excess Henderson Energy as provided by subparagraphs (a), (b) and (c). Station Two 
Subsidiary has repeatedly used the full generating capacity of Station Two when HMP&L was taking less than its 
reserved capacity share. 

HMP&L has made calculations of the amount which is due from Station Two Subsidiary/ WKEC for Excess 
Henderson Energy used through March 31,2007. That figure is $415,190.00. 

Tim, if you want another meeting on this matter we will be happy to participate in a meeting. However, we have 
made our positions clear in our previous meeting as well in this e-mail transmittal. In short, we do not agree to the 
proposed amendment to the contract, nor any other amendment to the contract at this late date (assuming an 
Unwind Closing of September 30, 2007). We would like to get these two issues out of the way. This is a fairly 
substantial matter and one which we need to resolve. , 

Please advise accordingly 

C. 8. West 

... 

!i 

5/23/2007 
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- RECEIVED 

Mr. Robert Toeme 
ContraaManagcr 
Westem Kentucky Energy Corporation 
14s North Main S t m t  
P 0 Box 1518 
HendenonKY 42419-1518 

RE: 

DearRob 

Duriag thc month of October 2006, Western Kentucky E l d c  Cocporab'w has 
o m e d  Station Two nkvve it* rated capacitV of 
m @Ei@ian*%<llS(d) of thc 1998 S%%W Agraement provided that 'WKEC's 
opaatiw. of Station Two shall ai all times be subject to its opcrafhg covenants to Big Rims 
Elechic corporation (BREC) arrd HcIldeTSoq rwpoctivcly. 

Section 11 .S(c) provides that p p t I y  foUowing the end of each calendar month, WKEC will 
notify Henderson and BRIX 01 wi amount of Excess rienikrso 

m- Z G n  pzio:to thc 25* day of kthm cmmt month for thc amount of 

Exass Hmfcrson Energy and Energy Related to Station Two Excess Capacity 

. w K E c i s s ~ l & - & ~ &  

talten b m. Also. .$&OS I wo bXC€g c 
E x a a  Hcndmon Energy and Eoagy Related to Station Two Excess C-ity _ _  w- 
during the prior month. a purchase pna  Or $1.50 

Station Two o m n g  records indicate that WKU: OM Station Two in excess of its rated 

L ~ ~ . ~ X X ,  WKEL would be ooligatea to pay W L  $7.50 lui the mcath ot Octoba rclatuf to its 

Opcdng recanhi available to d & L  for the month of October also show thet WKEC has used 
Energy relating to HMPBtL's reserve capaciw of 95 MW, whioh W & L  did not we d d t h e  
rnontb Section 115(a) provides that in the event H d m n  does not rake the mi amount ok 
Grgy  associated with its reserved cnpacity from Station Two, WKEC may, in its disrretion, 
take and utilize all such Energy (or any portion thenof designated by Station Two Subsidiary) 
not so scheduled or taken by Henderson (the "Excess Hendason Energy") and should Bccaunt to 
tleoderson !or thi  amoluii of such Excess Henderson EMrgy utilized. and make payment at thc 
rate of $1.50 per MWh Operating records indicate that r?urinrr the mnnth of Oanber, WKM: 
used 11,813 MWh of Excess Hendmon Energy. which 6 wt used by NMpBtL out OX ,& 

-. - 
camcity of 3J2 MW for a total of 5 MWH during uy &iih ofoctobe;.- It ibex: Rcolu.5 \uc ---. 

G' usc of- p r . r c i d  - with stminin T%L&acupaimi - - 
- 

- i 

- .. . .  

600@ 



Mr. Robat Tome 
November 6.2006 
RE: Hendenon Exccu Encrgyand Energy 
Related to Staton Two Exccss Capacity 

reserved cnpacity of 95 MW From Station Two. According to these records. WKEC should pay 
HMPBtL the sum of S17.719.50 for W Execs Henderson Enagy as is provided by W o n  
1 I.S(c) of Ihe 1998 Station Two Agmments. 

HMP&L’s records firrtha indicate lhat Station Two SubsidiarylWestm Kentucky 
Errergylwestern Kentucky Energy Carporah, and/or LEM have since the inception of the 
Station Twa Agreement on July 15,1998, utili& Exw Hautcrson Energy and Energy Related 
to Station Two Excess Capacity on a number of occesioas, without mmulviw a- t h m + p  
re-ats ~ s !  n=+mts of section II.*. HMP&L-&’~O tw ptocas of 
compuing ~ e s e  records ~LUI will s h  ;;ti mtuimat~on Jmh you BS soon as thc compilation is 
camplaat 

For your convcnienct, I have enclosed a detailed hourly spmddud for October 2006. Thip 
sprcadshccl includes the Excess Henderson EneEy and Energy Related to Station Two Excess 
capecity. If you should have any questions or commmts, please let me know. 

Page 2 
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Sincerely, 

Hmdemn Municipal Power & Light 

Wayne R Tbompson 
Power Roduction %tor 

WRThmk 

cc: GaryQuick 





FW: $1 .SO Surplus Energy 

Northam, Patrick R. 

From: Cocanougher, Beth [Beth.Cocanougher@eon-us corn] 

Sent: 
To: Northam, Patrick R. 
Subject: 
Attachments: 1 50 Surplus Energy doc 

Wednesday, December 27,2006 133 PM 

FW: $1 50 Surplus Energy 

Fyi - response to follow, 

Fmm: Tornpkins, Ray 

Sent: Wednexfay, December 27,2006 1259 PM 

To: Gxanougher, Beth 

Subject: Fw: $1.50 Surplus Energy 

Fmm: Tornpkins, Ray 
Sent: muday, May 11,2006 3 5 6  PM 
To: Wl’hornpxm@hrnpl.neP 

Cc: Murphy, Maria; Phillips, Steven; Ritchey, Stacy 
Subject: $1.50 Surplus Energy 

Hard copy to follow 

-1.50 Surplus Energy.doc>> 

12/27/2006 



December 27,2006 

Mr. Wayne Thompson 
Henderson Municipal Power & Light 
100 5" Street 
Henderson, Kentucky 42420 

RE: Station Two Surplus Energy ($1.50) 

Dear Wayne: 

Per our discussions last week, and after reviewing the spreadsheet emailed from Beverly 
Menke, LEM is in agreement with the City of Henderson on the amount LEM owes the 
City of Henderson for Station Two surplus energy. This amount, $53,314.50, represents 
35,543 MWs of surplus energy that was scheduled by the City of Henderson and 
accepted for purchase by LEM between January 1,2005 and June 30,2005. 

As agreed during our conversation, no other monies are owed to the City of Henderson 
regarding Station Two surplus energy. If at some point the City of Henderson would like 
to begin scheduling surplus energy again, LEM is fully agreeable to a meeting between 
the two parties and putting in place the proper procedures. 

I am glad we were able to resolve this issue, and I look forward to working with you in 
the future. If you have any questions regarding this matter, please don't hesitate to 
contact me or Maria Murphy. Maria will contact you and let you know exactly how the 
payment of these funds will be made. 

Sincerely, 

Ray H. Tompkins 
Director Non-Utility Marketing 

cc: MariaMurphy 
Steve Phillips 
Stacy Ritchey 





Cxcess Energy rage 1 01 L 

Northam, Patrick R. 

From: Cocanougher, Beth [Beth.Cocanougher@eon-us.com] 
Sent: 
To: Northam, Patrick R. 
Subject: FW: Excess Energy 

Wednesday, December 27,2006 1:06 PM 

From: Tompkins, Ray 
Sent: Wednesday, December 27,2006 1:Ol  PM 
To: Cocanougher, Beth 
Subjeb: FW: Excess Energy 

From: Jeff Gamer [mailto:JGamer@hmpi.net] 
Sent: Wednesday, February 09,2005 6:34 PM 
To: Murphy, Maria 
Cc: Tompkins, Ray 
Subject: RE: Excess Energy 

Maria, 

Thank you for the example. Since LEM noted on the phone call yesterday that it had questions as to the 
Station Two excess energy, I have instructed our operating personnel to no longer offer any excess 
energy pending further notification. Th is  instruction to our personnel took effect at 0001 hours, 
Wednesday, February 9. 

Thank you, Ray & John for your time yesterday working through the January interchange numbers 

Jeff . . ~  

-----Original Message----- 
From: Murphy, Maria [mailto:Maria.Murphy@lgeenergy.com] 
Sent: Wednesday, February 09, 2005 3:50 PM 
To: Jeff Garner 
Cc: Tompkins, Ray 
Subject: Excess Energy 

Jeff, 

A5 you know from our discussion yesterday, we will begin handling any excess energy prior to the top of 
the hour effective midnight tonight I thought it might be helpful for you to see an example of what we are 
giving our dispatchers to track any offers, changes, etc If you have any questions, please don't hesitate to 
call. 

Thanks, 
Maria 

12l21/2006 

mailto:JGamer@hmpi.net
mailto:Maria.Murphy@lgeenergy.com


Zxcess knergy 

(502) 627-4335 

<<Excess Dispatcher Fom.,xls>> 

12/27/2006 





March 14, 2008 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Western Kentucky Energy Corp. and 
LG&E Energy Marketing, Inc. 
220 West Main Street 
L.ouisville. KY 40202 

Attn: David Sinclair 

RE STATION TWO AGREEMENT 
AGREEMENT WITH RESPECT TO OPERATING RESERVES AND 
AMENDMENT NO 1 TO SYSTEM RESERVES AGREEMENT 

Gentlemen: 

This letter will serve as the City of Henderson Utility Commission’s Notice of Default to 
Western Kentucky E.nergy Cop,. and LG&E Energy Marketing, Inc. under the provisions 
of Section .J.(a) and (b) of the Agreement With Respect to Operating Reserves and 
Amendment No, 1 to System Reserves Agreement, and the relevant provisions of the 
Station Two Agreement. This Default Notice is given pursuant to Section 13.4(a) of the 
Station Two Agreement. You are requested to cure this default within three (3) days after 
your receipt of this Notice, as provided by Section 13 5(b) of the Station Two Agreement. 

The nature of your Default is as follows: 

a. Section .J.(a) of the Agreement With Respect to Operating Reserves and 
Amendment No. 1 to System Reserves Agreement provides “(a) electric energy delivered 
pursuant to this Agreement by LEM from Station Two or any plant owned by Big Rivers 
and operated by Western Kentucky Energy Corp., or any of its affiliates may be settled 
for by the return of the equivalent energy delivered to LEM at Station Two and as 
determined by and in accordance with the requirements of Section 4.2 of the System 
Reserves Agreement, or if the amount of electric energy requested exceeds 2 MW, then, 
at the option of LEM, by payment. In the event that LEM elects payment rather than 
return of electric energy in kind, City will pay LEM for energy delivered by LEM to City 
pursuant to this Agreement in amounts equal to the lesser of (i) 110% of the sum of the 
following: the cost of fuels in the generating station or station of the supplying party 

100 FIFTH STREET P 0 BOX 8 HENDERSON. KENTUCKY 42419-0008 (270) 826-2726 FAX (270) 826-9650 



(including all fuel costs, handling charges and associated fuel charges includable within 
FERC Account 501) plus the Adder (as calculated below), plus any applicable startup 
charge or (ii) a daily demand charge equal to the highest hourly delivery of unscheduled 
energy times $0 1931 per KW plus the higher of 100 mils per KWH or LEM’s actual 
incremental costs ” 

b. Section J.(b) provides, ”(b) if the electric energy requested by City under 
this Agreement is not available from Station Two or any plant owned by Big Rivers and 
operated by Western Kentucky E.nergy Corp. or any of its affiliates for reasons beyond 
the control of Western Kentucky Energy Corp. or any of its affiliates, but is available 
from other sources, then LEM will purchase such electric energy. to the extent available, 
and deliver such electric energy, at its option, to Big Rivers’ transmission system or the 
City’s transmission system City will pay LEM the lesser of (i) LEM’s actual out-of- 
pocket purchase costs for delivery to Big Rivers’ transmission system or the City‘s 
transmission system. as applicable or (ii) a daily demand charge equal to the highest 
hourly delivery of unscheduled energy times $0.1931 per KW plus the higher of 100 mils 
per KWH or LE.M‘s actual incremental costs.” 

c., Western Kentucky E.nergy Corp. and LG&E Energy Marketing, Inc. have 
produced records that establish the amounts of standby energy which have been provided 
to Henderson Municipal Power & Light from .July 15, 1998 through October of 2007, 
including information regarding the total amounts billed to Henderson Municipal Power 
& Light for such standby services, the dollar value of standby service purchased on the 
open market for the account of Henderson Municipal Power & Light and the dollar value 
of electric service furnished to Henderson Municipal Power & Light from Station Two or 
other generating stations of Big Rivers Electric Corporation operated by Western 
Kentucky Energy Corp. 

d., Western Kentucky Energy Corp.’~ and LG&E Energy Marketing, Inc.’s 
records reveal that Henderson Municipal Power & Light has been overcharged for 
standby electric service furnished by Western Kentucky Energy Corp,. and/or LG&E. 
Energy Marketing, Inc. during calendar years 2001,2002,2003,2004, 2005 and 2007, in 
the total amount of $277,817.00, not including interest. 

The City of Henderson Utility Commission hereby makes demand upon Western 
Kentucky Energy Corp., and/or LG&E Energy Marketing, Inc., for payment of all past 
overcharges pursuant to this Notice of Default, within three (3) days after your receipt of 
this Notice. You are also obligated to pay interest to Henderson Municipal Power & 
Light at the legal rate of eight percent (8%) per annum from the dates of your respective 
overcharges for standby capacity and energy until the date of your payment to Henderson 
Municipal Power & Light. These interest charges have been calculated on the invoice 
attached hereto and made a part hereof. The total payment due, with interest is 
$329,68 1 .00. 



Pursuant to the Station Two Agreement, Henderson has provided Big Rivers 
Electric Corporation a copy of this Notice of Default. 

Very truly yours, 

CITY OF HENDERSON UTILITY COMMISSION 

By: 

cc: Big Rivers Electric Corporation 

Enclosure: Invoice 
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March 14,2008 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Western Kentucky Energy Corp. and 
L.G&E Energy Marketing, Inc. 
220 West Main Street 
Louisville, KY 40202 

Attn: David Sinclair 

RE STATION TWO AGREEMENT 
PAYMENT FOR HENDERSON EXCESS ENERGY 

Gentlemen: 

This letter will serve as the City of Henderson Utility Commission’s Notice of Default to 
Western Kentucky Energy Corp. and LG&E Energy Marketing, Inc. under the provisions 
of Sections 11.5(a) and (c) of the Station Two Agreement and New Section 3.8 of the 
July 15, 1998 Amendment to the Power Sales Contract. This Default Notice is given 
pursuant to Section 13.4(a) of the Station Two Agreement. You are requested to cure this 
default within three ( 3 )  days after your receipt of this Notice, as provided by Section 
13.5(b) of the Station Two Agreement,. 

The nature of your Default is as follows: 

a. Section 11.5 of the Station Two Agreement became effective on .July 15, 
1998. Pursuant to Section 11S(a) Station Two Subsidiary has the right, but not the 
obligation, to take all or any portion of Excess Henderson Energy not taken or scheduled 
by Henderson, subject to the provisions of Section 11.5(c). 

b. Section 11.5(c) provides: “Promptly following the end of each calendar 
month I , . Station Two Subsidiary shall norifv Henderson and Big Rivers of the m o u n t  
of Excess Henderson Energy I I I taken by . . . Station Two Subsidiary during the previous 
month. That section of the agreement further provides that Station Two Subsidiary will 
make payment to Henderson in the amount of $1.50 per mwh for the Excess Henderson 
Energy used during the preceding month. The payment is due by the 25Ih of the month. 

100 FIFTH STREET P 0 BOX 8 HENDERSON, KENTUCKY 42419-0008 (270) 826-2726 FAX (270) 826-9650 



c. Western Kentucky E,nergy Corp. and LG&E Energy Marketing, Inc., have 
produced records that establish the amount of Excess Henderson Energy taken by Station 
Two Subsidiary and its successor Western Kentucky Energy Corp. from 1998 through 
October of 2007. Those records show that Station Two Subsidiary (Western Kentucky 
Energy Corp.) is now indebted to Henderson Municipal Power & Light in the amount of 
$584,427.00, not including interest for late payments. Your records should also reveal 
that additional sums are due since October 2007. 

d. Your stated reason for not making these payments has been the assertion 
that Henderson has an obligation to notifv Station Two Subsidiary of the availability of 
Excess Henderson Energy. However, the provisions of Section 11.5(a) and (c) have no 
requirement for Henderson to give notice to Station Two Subsidiary. .Just the reverse is 
true., Subparagraph (c) requires Station Two Subsidiary to promptly give Henderson 

of the amount of Excess Henderson Energy it has taken during the previous month. 
While there are notice provisions in Subparagraph (d) of Section 11.,5, those notice 
provisions come into play when Henderson contracts to provide Excess Henderson 
Energy to some third party, thereby becoming obligated to give notice to Station Two 
Subsidiary of first right of refbsal for such E.xcess Henderson Energy., 

e. Linder the provisions of Section 9.2 of the Power Sales Contract, 
Henderson is entitled to receive interest on past due payments at the rate of 1% per 
month, until paid. IJsing your records of these required payments we have determined 
the amount of interest currently due on each payment and have enclosed an invoice 
setting forth the total amount due through October, 2007. With interest the amount due is 
$893,330,00. 

The City of Henderson Utility Commission hereby makes demand upon Western 
Kentucky Energy Corp. andor LG&E Energy Marketing, Inc. for payment of past due 
amounts pursuant to this Notice of Default, within three (3) days after your receipt of this 
Notice. 

Pursuant to the Station Two Agreement, Henderson has provided Big Rivers 
Electric Corporation a copy of this Notice of Default. 

Very truly yours, 

CITY OF HENDERSON UTILITY COMMISSION 

cc: Big Rivers Electric Corporation 

E.nclosure: Invoice 
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March 19,2008 

City of Henderson Utility Commission 
d/b/a Henderson Municipal Power & Light 
P.O. Box 8 
100 Fifth Street 
Henderson, Kentucky 42420 
Attn: Gary Quick, General Manager 

Charles B West, Esq. 
Stoll Keenon Ogden 
300 First Street 
Henderson, Kentucky 42420 

Wcrrcrn Kentucky Encrgy COT. 
145 N h& Srreet 
P 0. Box 1518 
Iiendermn. KY 42419-1518 
270.844-6000 
270-844-6048 FAX 

RE: Payment for Excess Henderson Energy and Agreement with Respect to 
Operating Reserves and Amendment No. 1 to Systems Reserves Agreement 

Gentlemen: 

Western Kentucky Energy Corp. (“WKE”) and LG&E Energy Marketing Inc. (“LE,”) 
are in receipt of your two letters, each dated March 14, 2008 (but not received by WKEC and 
LEM until March 17,2008), in which the City of Henderson 1 Jtility Commission (“L”): 

(a) alleges certain “Defaults” on the part of WKE and/or LEM under the provisions of 
Sections 11.5(a) and (c) of the July 15,1998 Agreement and Amendments to Agreements among 
HMF’L, the City of Henderson, Kentucky (the “City”), Big Rivers Electric Corporation (“Big 
Rivers”), WKE and LEM (the “Station Two Agreement”), and under Section 3.8 of the 
August 1, 1970 Power Sales Contract among the City, Big Rivers, WKE and LEM (as that 
Section was established by the July 15, 1998 amendments to that Power Sales Contract) 
(“Section 3.8”); and 

(b) alleges certain Defaults on the part of WKE and/or LEM under the provisions of 
Sections J.(a) and (b) of the Agreement with Respect to Operating Reserves and Amendment 
No. 1 to Systems Reserves Agreement, dated July 15, 1998, among HMPL, Big Rivers, LEM 
and WKE (as assignee of LEM) (the Wew Reserves Agreement”), and under “the relevant 
provisions of the Station Two Agreement.” 

Please be advised that WKE and LEM each deny that they are in “Default” (or in any 
other breach or default) under any of the agreements or provisions cited in HMPL‘s letters of 
March 14,2008. Also, WKE and LEM deny that Section 3.8 is applicable to them or that WKE 
or LEM are bound by or subject to Section3.8. We direct Hh4PL’s attention to 
Subsection 9.4@)(1) of the Station Two Agreement and to the fust sentence of Section 11.5 of 

an eon company 



City of Henderson Utility Commission 

Charles B. West, Esq. 
March 19,2008 
Page 2 

d/b/a Henderson Municipal Power & Light 

the Station Two Agreement, which by their terms suspend the provisions of Section3.8 
throughout the Phase I1 Assignment Term and render Section 3.8 inapplicable to WKEC and 
LEM during that term. 

WKE and LEM also deny that they have produced any records that establish any 
indebtedness or obligation to HMPL or the City with respect to Excess Henderson Energy, or 
that establish that WKE (or its predecessor) or LEM have taken the amount of Excess Henderson 
Energy alleged by HMPL, each as claimed by HMPL in one of its letters of March 14, 2008. 
WKE and LEM further deny that Section 9.2 of the August 1,1970 Power Sales Contract applies 
to any payments alleged to be owing by WKE or LEM under Section 11.5 of the Station Two 
Agreement, and deny that any interest amounts are owing by WKE or LEM to HMPL or the City 
with respect to payments alleged to be owing by W E  or LEM under that Section 11.5. 

WKE and LEM cannot discern h m  HMPL‘s reference, in the fmt paragraph of one of 
its letters of March 14, 2008, to “and the relevant provisions of the Station Two Agreement” 
which provisions of the Station Two Agreement are alleged by HMPL to be in “Default”. In any 
event, WKE and LEM deny that any Default has occurred under the Station Two Agreement as 
noted above, and M e r  deny that any provisions of the Station Two Agreement (including 
without limitation, Sections 13.4(a) and 13S(b) of the Station Two Agreement) are applicable to 
the rights or obligations of, or to any alleged breaches or defaults by, WKE, LEM, HMPL or the 
City under the New Reserves Agreement or in connection with the p e r f o m c e  of the New 
Reserves Agreement. 

WKE and LEM further deny that they have produced any records which establish that the 
amount of standby energy provided to HMPL is as HMPL alleges, or which establish that the 
total amounts billed to HMPL for standby services, the dollar value of standby services 
purchased on the open market for the account of HMPL, or the dollar value of electric service 
furnished to HMPL. from Station Two or other generating stations, are as HMPL alleges, as 
claimed in one of HMPL’s letters of March 14,2008. 

WKE and LEM also deny that their records reveal that HMPL has been overcharged for 
standby electric service as claimed in one of HMPL,’s letters of March 14,2008. WKE and LEM 
M e r  deny that any interest amounts are owing by WKE or LEM to HMPL or the City on any 
overcharges alleged to have been paid by HMPL or the City as described in one of HMPL’s 
letters of March 14,2008. 

WKE and LEM also remind HMPL and the City that all information, data, statements, 
offers and proposals previously disclosed or presented by WKE, LEM or E.ON IJS. LLC to 
HMPL or the City in connection with the parties’ disputes and differences with respect to the 
Excess Henderson Energy issues and the standbyhack-up power issues (including the slide 
presentation prepared and presented by E.ON to HMPL on December 12,2007, from which the 



City of Henderson Utility Commission 

Charles B. West, Esq. 
March 19,2008 
Page 3 

d/b/a Henderson Municipal Power & Light 

spreadsheets attached to HMPL’s letters of March 14, 2008 were taken) were so disclosed or 
presented in connection with the parties’ settlement discussions and negotiations, and in 
fiutherance of a potential settlement of those issues. Such disclosures and presentations did not 
represent admissions of responsibility or of obligation on the part of WKE, LEM or E.ON US. 
as HMPL has stated or implied in its letters of March 14,2008. WKE and LEM trust that those 
disclosures and presentations will be held and treated by HMPL and City as the settlement 
proposals and settlement discussion points that they represent under Kentucky Rule of Evidence 
408 (and the corresponding Federal Rule of Evidence). 

In accordance with Subsection 13.5(d) of the Station Two Agreement, without admitting 
any Default or any obligation or liability under any agreement or provision referenced in 
W L ’ s  letters of March 14, 1998 (including without limitation, Section 11.5 of the Station Two 
Agreement), and with complete reservation by WKE and LEM of any and all rights of 
recoupment, recovery, defense and counterclaim that they may have as against HMPL and the 
City, on the date of this letter WKE has paid to HMPL the sum of $584,427.00, representing a 
disputed amount alleged to be owing by WKE or LEM to HMPL or the City under Section 1 1.5 
of the Station Two Agreement. That payment is made under protest as contemplated in 
Subsection 13.5(d) of the Station Two Agreement, on the basis that WKE and LEM deny that the 
amounts so paid are owing to W L  or the City, whether under Section 1 1.5 of the Station Two 
Agreement or otherwise. Please be advised that WKE intends to seek recovery of the amounts 
so paid, together with the interest amounts contemplated in that Subsection 13.5(d). 

HMPL‘s allegation made in one of its letters of March 14,2008, that WKE or LEM owes 
W L  certain overcharge amounts associated with standby or back-up power previously 
purchased by HMPL, is not based on a payment obligation of WKE or LEM under the Station 
Two Agreement, but rather on an alleged consequence of a payment obligation of HMPL under a 
separate document, namely the New Reserves Agreement. For this reason, the provisions of 
Subsection 13.5(d) of the Station Two Agreement do not apply to that alleged obligation, nor do 
they require that WKE or LEM pay the alleged overcharge(s) to HMPL under protest. 

Despite this, and despite the absence of a breach or default on the part of WKE or LEM 
under the New Reserves Agreement (or the Station Two Agreement) with respect to the standby 
or back-up power commitments of WKE and LEM, as a gesture of good faith WKE has 
deposited with HMPL on the date of this letter the sum of $277,817.00 (being the principal 
amount alleged by HMF’L to be owing to it under Sections J.(a) and @) of the New Reserves 
Agreement). This payment is made by WKE under protest, however, with complete reservation 
by WKE and LEM of any and all rights of recoupment, recovery, defense and counterclaim that 
they may have as against HMPL and the City with respect to the amount paid. The payment 
should not be construed as an admission of responsibility or liability by WKE or LEM. Further, 
it is WKE’s understanding and expectation that this amount will be held by HMPL in escrow 
pending the resolution of the parties’ dispute with respect to the standby or back-up power issue. 
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Nothing contained in this letter should be construed as WKE’s or LEM’s admission or 
acceptance of, or agreement with, any statement of fact or allegation made by HMPL in either of 
its letters of March 14,2008, all of which are hereby denied unless expressly agreed to by WKE 
and LEM in writing. 

Lastly, please note that WKE and LEM have provided Big Rivers with a copy of this 
letter. 

Very truly yours, 

WESTERN KENTUCKY ENERGY COW. 

By: 
P&l W. ‘I%ompson, President 

LG&E ENERGY MARKETING INC. 

By: Y 

&aula .  Thompson, Senior Vice President 

cc: Big Rivers Electric Corporation 
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March 24,2008 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Western Kentucky Energy Corp. and 
LG&E Energy Marketing, Inc. 
220 West Main Street 
Louisville, KY 40202 

Attn: David Sinclair 

RE: STATION TWO AGREEMENT 
AGREEMENT WITH RESPECT TO OPERATING RESERVES AND 
AMENDMENT NO, I TO SYSTEM RESER YES AGREEMENT 

Gentlemen: 

This letter will Notify Western Kentucky Energy C o p .  (“WKEC”) and LG&E Energy 
Marketing, Inc. (“LEM”) that the City of Henderson Utility Commission (“HMP&L”) 
hereby withdraws its Notice of Default to Western Kentucky Energy Corp. and LG&E 
Marketing, Inc. dated March 14, 2008 and with this letter returns to WKEC and LEM 
Western Kentucky Energy Corp.’s check number 187951 dated March 19, 2008, payable 
to Hender’son MP&L in the sum of $277.817.00. 

This letter will serve as the City of Henderson Utility Commission’s First Amended 
Notice of Default to Western Kentucky Energy Corp. and LG&E Energy Marketing, Inc. 
under the provisions of Sections J.(a) and (h) of the Agreement With Respect to 
Operating Reserves and Amendment No. 1 to System Reserves Agreement (“New 
Reserves Agreement”). This First Amended Notice of Default is given pursuant to 
paragraph 0 of the New Reserves Agreement and Section 13,.4(a) of the Station Two 
Agreement. You are requested to cure this default within three ( 3 )  days after your receipt 
of this First Amended Notice of Default, as provided by Paragraph O of the New 
Reserves Agreement and Section 13.5(b) of the Station Two Agreement. 

The nature of your Default is as follows: 

a. Section J.(a) of the Agreement With Respect to Operating Reserves and 
Amendment No. 1 to System Reserves Agreement provides “(a) electric energy delivered 
pursuant to this Agreement by LEM from Station Two or any plant owned by Big Rivers 
and operated by Western Kentucky Energy Corp., or any of its affiliates may be settled 
for by the return of the equivalent energy delivered to LEM at Station Two and as 

100 FIFTH STREET P 0 BOX 8 HENDERSON, KENTUCKY 42419-0008 (270) 826-2726 FAX (270) 826-9650 



determined by and in accordance with the requirements of Section 4.2 of the System 
Reserves Agreement, or if the amount of electric energy requested exceeds 2 MW, then, 
at the option of LEM, by payment. In the event that LEM elects payment rather than 
return of electric energy in kind, City will pay LEM for energy delivered by LEM to City 
pursuant to this Agreement in amounts equal to the lesser of (i) 110% of the sum of the 
following: the cost of fiiels in the generating station or station of the supplying party 
(including all fuel costs, handling charges and associated fuel charges includable within 
FERC Account 501) plus the Adder (as calculated below), plus any applicable startup 
charge or (ii) a daily demand charge equal to the highest hourly delivery of unscheduled 
energy times $0.1931 per KW plus the higher of 100 mils per KWH or LEM’s actual 
incremental costs.” 

b. Section J.(b) provides, “(b) if the electric energy requested by City under 
this Agreement is not available from Station Two or any plant owned by Big Rivers and 
operated by Western Kentucky Energy Corp. or any of its affiliates for reasons beyond 
the control of Western Kentucky Energy Corp. or any of its affiliates, but is available 
kom other sources, then LEM will purchase such electric energy, to the extent available, 
and deliver such electric energy, at its option, to Big Rivers’ transmission system or the 
City’s transmission system. City will pay LEM the lesser of (i) LEM’s actual out-of- 
pocket purchase costs for delivery to Big Rivers’ transmission system or the City’s 
transmission system, as applicable or (ii) a daily demand charge equal to the highest 
hourly delivery of unscheduled energy times $0.1931 per KW plus the higher of 100 mils 
per KWH or LEM’s actual incremental costs.” 

c. Western Kentucky Energy Corp. and LG&E Energy Marketing, Inc. have 
provided standby power and energy to Henderson Municipal Power & Light from July 
15, 1998 through October of 2007, for the calendar years and in the amounts shown on 
the attached spreadsheet. Western Kentucky Energy Corp. and LG&E. Energy 
Marketing, Inc. have overcharged Henderson Municipal Power & Light for standby 
service pursuant to paragraph J.(a) of the New Reserves Agreement during the calendar 
years, and in the amounts shown on the attached spreadsheet. Western Kentucky Energy 
Cop. and LG&E Energy Marketing, Inc. owe Henderson Municipal Power & Light the 
total sum of $277,817, not including interest, for amounts billed to HMP&L during 
calendar years 2001, 2002, 2003, 2004,2005 and 2007, in excess of the amounts which 
should have been billed to HMP&L for the standby services rendered during such 
calendar years. 

d. Under Kentucky law, Henderson Municipal Power & Light is entitled to 
receive interest from Western Kentucky Energy Corp. and LG&E Energy Marketing, 
Inc., at the rate of 8% per annum, for all payments made by HMP&L to WKEC and LEM 
for standby services in excess of the amounts which were actually due to be paid pursuant 
to paragraph J.(a) and (b) of the New Reserves Agreement. 

e. Henderson Municipal Power & Light has relied upon representations 
made by WKEC, LEM and E.ON US., LLC during a meeting with HMP&L which 
occurred on December 12, 2007 as to the amount of overcharges made by WKEC and 
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LEM to HMP&L for each calendar year of 2001, 2002, 2003, 2004, 2005 and calendar 
year 2007 though October 30, 2007. HMP&L has calculated interest due for such 
overpayments from December 31 of each calendar year in which such overpayments 
were made. In the event a dispute occurs between WKEC, LEM and E.ON U.S., LLC, 
on the one hand, and HMP&L on the other hand, as to the time and amounts of 
overcharges made by WKEC and LEM to HMP&L, HMP&L, reserves the right to 
recomputed the amounts of such overcharges, the dates of such overcharges and the 
amounts of interest due thereon. 

The City of Henderson Utility Commission hereby makes demand upon Western 
Kentucky Energy Corp. and/or LG&E Energy Marketing, Inc. for payment of all past 
overcharges, with interest at 8% per annum, pursuant to this First Amended Notice of 
Default, within thee (3) days after your receipt of this First Amended Notice. All 
amounts due and owing, including interest are shown on the attached spreadsheet The 
total payment due, with interest, is $310,433.05. 

Big Rivers Electric Corporation has been provided a copy of this First Amended 
Notice of Default. 

Very truly yours, 

CITY OF HENDERSON UTILITY COMMISSION 

By: 

cc: Big Rivers Electric Corporation 

Enclosure: Spreadsheet 
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