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INDEPENDENT TRANSMISSION ORGANIZATION AGREEMENT 
 
 

This Independent Transmission Organization Agreement (this “Agreement”) is entered into this 
___th day of [__________], 2006, between Louisville Gas and Electric Company and Kentucky 
Utilities Company, corporations organized pursuant to the laws of the Commonwealth of 
Kentucky (collectively, “LG&E/KU”), and Southwest Power Pool, Inc., an entity organized 
pursuant to the laws of the State of Arkansas (the “ITO”).  LG&E/KU and the ITO may 
sometimes be individually referred to herein as a “Party” and collectively as the “Parties.” 

 
WHEREAS, LG&E/KU owns, among other things, an integrated electric transmission 

system (“Transmission System”), over which the Midwest Independent Transmission System 
Operator Inc. (“Midwest ISO”) currently provides open access transmission service to customers 
in the LG&E/KU Control Area (as defined in Section 1.6 of LG&E/KU’s Open Access 
Transmission Tariff, filed with the Federal Energy Regulatory Commission (“FERC”) on 
October 7, 2005 (the “OATT”)); 

 
WHEREAS, as part of LG&E/KU’s proposal to withdraw its participation in the Midwest 

ISO, LG&E/KU desires to provide non-discriminatory, open access transmission service 
pursuant to the OATT; 
 

WHEREAS, LG&E/KU desires to have the ITO perform certain key transmission-related 
functions under the OATT as set forth herein; 
 

WHEREAS, LG&E/KU will remain the owner of its Transmission System and will bear 
the ultimate responsibility for the provision of transmission services to Eligible Customers (as 
defined in the OATT), including the sole authority to amend the OATT; 
 

WHEREAS, the ITO: (i) is a FERC-approved regional transmission organization; (ii) is 
independent from LG&E/KU; (iii) possesses the necessary competence and experience to 
perform the functions provided for hereunder; and (iv) is willing to perform such functions under 
the terms and conditions agreed upon by the Parties as set forth in this Agreement; and 
 
 WHEREAS, as part of LG&E/KU’s goal to maintain the requisite level of independence 
in the operation of its Transmission System to prevent any exercise of transmission market 
power, LG&E/KU intends to into a Reliability Coordinator Agreement (the “Reliability 
Coordinator Agreement”) with the Tennessee Valley Authority, a NERC-certified reliability 
coordinator (the “Reliability Coordinator”), pursuant to which the Reliability Coordinator will 
provide to LG&E/KU certain required reliability functions, including reliability coordination, 
transmission planning and regional coordination, identifying upgrades required to maintain 
reliability, providing non-binding recommendations relating to economic transmission system 
upgrades, and administration of any seams agreements to be entered by LG&E/KU; 
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NOW THEREFORE, in consideration of the mutual promises contained herein, and other 
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 
the Parties hereby agree as follows: 

Section 1 - Scope of Functions; Standards of Performance. 

1.1 Functions.  The ITO shall perform the functions assigned to it and described in 
Attachment L of the OATT (the “Functions”) during the Term in accordance with the terms and 
conditions of this Agreement.  
 

1.2 Coordination with Reliability Coordinator.  In conjunction with its performance 
of the Functions, the ITO shall coordinate and cooperate with the Reliability Coordinator and 
provide, subject to the terms and conditions of this Agreement, including the ITO’s obligations 
with respect to Confidential Information in Section 10, any information that the Reliability 
Coordinator may reasonably request in order to carry out its functions under the Reliability 
Coordinator Agreement. 
 

1.3 Expansion.  Nothing in this Agreement is intended to prevent the ITO from 
entering into other agreements with one or more third party transmission providers or operators 
to perform functions for such transmission providers or operators that are the same or similar to 
the Functions performed hereunder; provided, however, that the ITO does not breach any of its 
obligations under this Agreement (including its obligations with respect to Confidential 
Information in Section 10) by entering into or performing any of its obligations under such other 
agreements; provided, further, that any such other agreements shall provide for LG&E/KU to be 
reimbursed in an equitable manner for any capital expenditures made pursuant to this Agreement 
as well as for LG&E/KU’s ongoing operations and maintenance expenditures to the extent such 
capital expenditures and operations and maintenance expenditures are used by the ITO in 
performing functions under such other agreements as determined by the ITO in its sole 
discretion. 
 
 1.4 ITO Performance.  The ITO, the ITO Personnel and any ITO Designee (as 
defined in Section 17.4) shall perform the ITO’s obligations (including the Functions) under this 
Agreement: (a) in accordance with (i) Good Utility Practice (as defined in the OATT), (ii) 
LG&E/KU’s specific requirements and operating guidelines (to the extent these are not 
inconsistent with other requirements specified in this Section 1.4), (iii) the OATT, and (iv) all 
applicable laws and the requirements of federal and state regulatory authorities; and (b) in an 
independent, fair, and nondiscriminatory manner. 
 
 1.5 LG&E/KU Performance.  LG&E/KU shall perform its obligations under this 
Agreement in accordance with Good Utility Practice and all applicable laws and the 
requirements of federal and state regulatory authorities. 
 

Section 2 - Independence. 
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2.1 ITO Personnel.  All Functions shall be performed by employees of the ITO (the 
“ITO Personnel”) or ITO Designees.  A list of such ITO Personnel and ITO Designees shall be 
publicly posted on the ITO’s internet website.  No ITO Personnel or ITO Designee of the ITO 
shall also be employed by LG&E/KU or any of its Affiliates (as defined in 18 C.F.R. § 
35.34(b)(3) of FERC’s regulations).  The ITO, the ITO Employees, and the ITO Designees shall 
(i) be Independent of and (ii) shall not discriminate against the LG&E/KU, any of its Affiliates 
and any Tariff Participant.  For purposes of this Agreement: (a) “Independent” shall mean that 
the ITO, the ITO Personnel, and any ITO Designees are not subject to the control of LG&E/KU, 
its Affiliates or any Tariff Participant, and have full decision-making authority to perform all 
Functions in accordance with the provisions of this Agreement.  Any ITO Personnel or ITO 
Designee owning securities in LG&E/KU, its Affiliates or any Tariff Participant shall divest such 
securities within six (6) months of first being assigned to perform such Functions, provided that 
nothing in this Section 2.1 shall be interpreted or construed to preclude any such ITO Personnel 
or ITO Designee from indirectly owning securities issued by LG&E/KU, its Affiliates or any 
Tariff Participant through a mutual fund or similar arrangement (other than a fund or 
arrangement specifically targeted toward the electric industry or the electric utility industry or 
any segment thereof) under which the ITO Personnel or ITO Designee does not control the 
purchase or sale of such securities.  Participation by any ITO Personnel or ITO Designee in a 
pension plan of LG&E/KU, its Affiliates or any Tariff Participant shall not be deemed to be a 
direct financial interest if the plan is a defined-benefit plan that does not involve the ITO 
Personnel’s or ITO Designee’s ownership of the securities; (b) “Tariff Participant” shall mean 
LG&E/KU Transmission System customers, interconnection customers, wholesale customers, 
affected transmission providers, any Market Participant (as defined in 18 C.F.R. § 35.34(a)(2) of 
FERC’s regulations) and similarly qualified third parties within the LG&E/KU Control Area.  
For the avoidance of doubt, LG&E/KU shall have no veto authority over the selection of ITO 
Personnel or ITO Personnel matters, including the ITO’s appointment of the ITO Contract 
Manager (as provided in Section 8.2). 
 

2.2 Standards of Conduct Treatment.  All ITO Personnel and ITO Designees shall be 
treated, for purposes of the FERC’s Standards of Conduct, as transmission employees.  All 
restrictions relating to information sharing and other relationships between merchant employees 
and transmission employees shall apply to the ITO Personnel or ITO Designees. 
 

Section 3 - Compensation, Billing and Payment. 
 

3.1 Compensation.   
 

(a) LG&E/KU shall pay the ITO on or before the start of each Contract Year 
(as defined in Section 4.1) $3,340,000 (consisting of $390,000 for capital costs and $2,950,000 
in operating costs) for performance of the Functions during the Initial Term.   
 

(b) The ITO agrees that if at any time during the Initial Term (as defined in 
Section 4.1) it provides services similar to the Functions provided for herein to another entity, 



The LG&E Companies Substitute Original Sheet No. 466 
FERC Electric Tariff, First Rev. Vol. 1 Replacing Original Sheet No. 466 
 

Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs.  Effective On Transmission  
Issued On: April 11, 2006  Owner’s Exit from the 
  Midwest ISO 
Filed to Comply with order of the Federal Energy Regulatory Commission 
Docket Nos. EC06-4-000 et al. and ER06-20-000 et al. 
Issued March 17, 2006, 114 FERC ¶ 61,282 

then the compensation rate in Section 3.1(a) shall be renegotiated based on the use of the ITO 
systems. 
 

(c)  Compensation for Subsequent Terms (as defined in Section 4.1) shall be 
based on the compensation for each Contract Year during the Initial Term and shall be 
negotiated by the Parties in good faith no later than ninety (90) days prior to the beginning of the 
Subsequent Term.  
 

3.2 Compensation After Termination.  If LG&E/KU terminates this Agreement 
before the end of a Contract Year, then the ITO shall not be obligated to refund any amounts 
paid by LG&E/KU to the ITO as compensation for services provided by the ITO under this 
Agreement.  If, however, the ITO terminates this Agreement before the end of a Contract Year or 
LG&E/KU and the ITO mutually agree to terminate this Agreement before the end of a Contract 
Year, then the ITO shall be obligated to refund to LG&E/KU an amount equal to the product of 
(a) any amounts paid by LG&E/KU to the ITO as compensation for services provided by the ITO 
under this Agreement during the Contract Year in which this Agreement is terminated and (b) 
the number of whole or partial months remaining in the Contract Year divided by twelve (12). 

 
3.3 Reimbursement of Fees.  In addition to the compensation provided for in Section 

3.1, LG&E/KU shall reimburse the ITO for any additional costs associated with services not 
provided for in Section 1.1 which may be required by LG&E/KU.   
 

3.4 Payments.  All payments by LG&E/KU to the ITO shall be made by the FedWire 
transfer method to the ITO’s account in accordance with wire instructions to be provided at a 
later date, and all such payments shall be deemed received as of the date the electronic funds 
transfer to the ITO’s account is deemed effective. 
 
The ITO shall provide LG&E/KU with one or more contact persons for payment purposes and 
shall update such list of contact persons as necessary.  
 

3.5 Compensation Disputes.  Notwithstanding the dispute resolution provisions in 
Section 8.3, for any Disputes concerning compensation under this Section 3, including the 
negotiation of fees for Subsequent Terms, any re-negotiation of fees, or negotiation of fees for 
additional services, LG&E/KU will timely file notice of such Dispute with FERC and request 
that FERC resolve such Dispute.  The ITO retains the authority to file notice with FERC of any 
such Dispute if it so desires. 
 

Section 4 - Effective Date; Term; Termination; Termination Fees; Transition 
Assistance Services. 
 

4.1 Effective Date; Term.  This Agreement shall become effective on June 1, 2006 
(the “Effective Date”) and shall continue for an initial term of four (4) years from the Effective 
Date (the “Initial Term”).  Each twelve (12) month period of the Initial Term will constitute a 
“Contract Year.”  “Contract Year 1” shall begin on the Effective Date.  Contract Years 2, 3 and 4 
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shall consist of the next three successive 12-month periods after Contract Year 1.After the 
conclusion of the Initial Term, this Agreement shall automatically continue for successive 
additional one-year terms (each, a “Subsequent Term”) unless and until terminated pursuant to 
the termination provisions hereof.  The Initial Term and any Subsequent Terms, together with  
the Transition Assistance Period, if any, shall collectively be referred to as the “Term.” 
 

4.2 Mutually-Agreed Termination.  Subject to Section 4.5, this Agreement may be 
terminated by mutual agreement of the Parties at any time during the Term. 
 

4.3 Termination at End of Term.  Subject to Section 4.5, either Party may terminate 
this Agreement at the end of the Initial Term or any Subsequent Term upon one hundred eighty 
(180) days prior written notice to the other Party. 
 

4.4 Termination for Cause.   
 

4.4.1 Termination by Either Party.  Subject to Section 4.5, either Party may 
terminate this Agreement effective immediately upon prior written notice thereof to the 
other Party if: 

 
(a) Material Failure or Default.  The other Party fails, in any 

material respect, to comply with, observe or perform, or defaults, in any material 
respect, in the performance of the terms and conditions of this Agreement, and 
such failure or default remains uncured for thirty (30) days after notice thereof, 
provided that such failure or default is susceptible to cure and the other Party is 
exercising reasonable diligence to cure such failure or default; 

 
(b) Pattern of Failure.  It determines, in its reasonable 

discretion, that there has been a pattern of failure by the other Party to comply 
with the standards of performance required under this Agreement; 

 
(c) Gross Negligence, Willful Misconduct or Fraud.  The other 

Party commits gross negligence, willful misconduct or fraud in the performance 
of its obligations under this Agreement; 

 
(d) Material Misrepresentation.  Any representation made by 

the other Party hereunder shall be false or incorrect in any material respect when 
made and such misrepresentation is not cured within thirty (30) days of such 
discovery or is incapable of cure; 

 
(e) Bankruptcy.  The other Party: (i) files a petition or 

otherwise commences, authorizes or acquiesces in the commencement of a 
proceeding or cause of action under any bankruptcy, insolvency, reorganization or 
similar law, or has any such petition filed or commenced against it; (ii) makes an 
assignment or any general arrangement for the benefit of creditors; (iii) otherwise 
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becomes bankrupt or insolvent (however evidenced); (iv) has a liquidator, 
administrator, receiver, trustee, conservator or similar official appointed with 
respect to it or any substantial portion of its property or assets; or (v) is generally 
unable to pay its debts as they fall due; or 

 
(f) Dissolution.  The other Party dissolves or is dissolved or its 

legal existence is otherwise terminated. 
 

(g) Failure to Negotiate Amendment.  The Parties are 
unsuccessful in negotiating an amendment or amendments to this Agreement 
pursuant to Section 17.7; 

 
(h) Regulatory Changes/Modifications.  FERC, in accepting 

for filing LG&E/KU's application to FERC in Docket Nos. ER06-20-000 and 
EC06-4-000 dated October 7, 2005, or in any other future docket, makes any 
material changes, modifications, additions, or deletions to this Agreement; or 

 
 

(i) Extended Force Majeure.  A Party is excused because of 
Force Majeure (as defined in Section 11) for more than thirty (30) days from 
performing any of its material obligations under this Agreement. 

 
4.4.2 Termination by LG&E/KU.  Subject to Section 4.5, LG&E/KU may 

terminate this Agreement effective immediately upon prior written notice thereof to the 
ITO if FERC issues a final order that declares that the ITO lacks independence from 
LG&E/KU and the ITO cannot obtain independence in a reasonable manner or time 
period.   

 
4.5 FERC Approval.  No termination of this Agreement shall be effective until 

approved by FERC. 
 

4.6 Return of Materials.  Upon any termination of this Agreement or the conclusion 
of any Transition Assistance Period pursuant to Section 4.8.1, whichever is later, the ITO shall 
timely and orderly turn over to LG&E/KU all materials that were prepared or developed prior 
thereto pursuant to this Agreement, and return or destroy, at the option of LG&E/KU, all Data 
and other information supplied by LG&E/KU to the ITO or created by the ITO on behalf of 
LG&E/KU. 
 

4.7 Survival.  All provisions of this Agreement which are by their nature or terms 
intended to survive the termination of this Agreement, including the obligations set forth in 
Section 7 and Section 10, shall survive termination of this Agreement. 
 

4.8 Transition Assistance Services. 
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4.8.1 Transition Assistance Period.  Commencing on the date this Agreement is 
effectively terminated according to Section 4.5 of this Agreement and continuing for up 
to one hundred eighty (180) days thereafter (the “Transition Assistance Period”), the ITO 
shall (a) provide the Functions (and any replacements thereof or substitutions therefor), to 
the extent LG&E/KU requests such Functions to be performed during the Transition 
Assistance Period, and (b) cooperate with LG&E/KU in the transfer of the Functions 
(collectively, the “Transition Assistance Services”). 

 
4.8.2 Transition Assistance Services.  The ITO shall, upon LG&E/KU’s request, 

provide the Transition Assistance Services during the Transition Assistance Period at a 
cost to be negotiated and mutually agreed to at that time.  The quality and level of 
performance of the Functions by the ITO during the Transition Assistance Period shall 
not be degraded.  After the expiration of the Transition Assistance Period, the ITO shall 
answer questions from LG&E/KU regarding the Functions on an “as needed” basis at the 
ITO’s then-standard billing rates. 

 
4.8.3 ITO Personnel.  During the Transition Assistance Period, the ITO shall not 

terminate, reassign or otherwise remove any ITO Personnel without providing LG&E/KU 
thirty (30) days’ prior notice of such termination, reassignment or removal unless such 
employee (a) voluntarily resigns from the ITO, (b) is dismissed by the ITO for cause, or 
(c) dies or is unable to work due to his or her disability. 
 
Section 5 - Data Management. 

 
5.1 Supply of Data.  During the Term, LG&E/KU shall supply to the ITO, and/or 

grant the ITO access to all Data that the ITO requests and that the ITO believes is necessary to 
perform its duties and obligations under this Agreement, including the Functions.  The Parties 
shall agree upon the initial format and manner in which such Data shall be provided.  For 
purposes of this Agreement, “Data” means all information, text, drawings, diagrams, images or 
sounds which are embodied in any electronic or tangible medium and which (a) are supplied or 
in respect of which access is granted to the ITO by LG&E/KU under this Agreement, which shall 
be LG&E/KU’s Data, (b) are prepared, stored or transmitted by the ITO solely on behalf of 
LG&E/KU, which shall be LG&E/KU’s Data; or (c) are compiled by the ITO by aggregating 
Data owned by LG&E/KU and Data owned by third parties, which shall be ITO’s Data. 
 

5.2 Property of Each Party.  Each Party acknowledges that the other Party’s Data and 
the other Party’s software, base data models and operating procedures for software or base data 
models (“Processes”) are the property of such other Party and agrees that it will do nothing 
inconsistent with such ownership, including preserving all intellectual property and/or 
proprietary rights in such other Party’s Data and Processes as provided in Section 6. 
 

5.3 Data Integrity.  Each Party shall reasonably assist the other Party in establishing 
measures to preserve the integrity and prevent any corruption or loss of Data, and the Parties 
shall reasonably assist each other in the recovery of any corrupted or lost Data.  Each Party shall 
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reasonably retain and preserve any of the other Party’s Essential Data that are supplied to it 
during the Term.  “Essential Data” means any Data that is reasonably required to perform the 
Functions under this Agreement and that must be retained and preserved according to any 
applicable law, regulation, reliability criteria, or Good Utility Practice.  Each Party shall exercise 
commercially reasonable efforts to preserve the integrity of the other Party’s Data that are 
supplied to it during the Term, in order to prevent any corruption or loss of the other Party’s 
Data.  
 

5.4 Confidentiality.  Each Party’s Data shall be treated as Confidential Information in 
accordance with the provisions of Section 10. 
 

Section 6 - Intellectual Property. 
 

6.1 Pre-Existing Intellectual Property.  Each Party shall own (and continue to own) all 
trade secrets, Processes and designs and other intellectual property that it owned prior to entering 
this Agreement, including any enhancements thereto (“Pre-Existing Intellectual Property”).  
Each Party acknowledges the ownership of the other Party’s Pre-Existing Intellectual Property 
and agrees that it will do nothing inconsistent with such ownership.  Each Party agrees that 
nothing in this Agreement shall give it any right, title or interest in the other Party’s Pre-Existing 
Intellectual Property, other than the rights set forth in this Agreement.  The ITO’s Pre-Existing 
Intellectual Property shall include the ITO Retained Rights set forth in Section 6.3.  LG&E/KU’s 
Pre-Existing Intellectual Property shall include LG&E/KU Retained Rights set forth in Section 
6.4. 
 

6.1.1 Exclusion.  Nothing in this Agreement shall prevent either Party from 
using general techniques, ideas, concepts and know-how gained by its employees during 
the performance of its obligations under this Agreement in the furtherance of its normal 
business, to the extent that it does not result in disclosure of the other Party’s Data or any 
data generated from the other Party’s Data or other Confidential Information or an 
infringement by LG&E/KU or the ITO of any intellectual property right.  For the 
avoidance of doubt, the use by a Party of such general techniques, ideas, concepts and 
know-how gained by its employees during the performance of its obligations under this 
Agreement shall not be deemed to be an infringement of the other Party’s intellectual 
property rights so long as such matters are retained in the unaided memories of such 
employees and any Confidential Information is treated in accordance with the provisions 
of Section 10. 

 
6.2 Jointly-Owned Intellectual Property.  Except for the Data described in Section 

5.1, all deliverables, whether software or otherwise, to the extent originated and prepared by the 
ITO exclusively in connection with the performance of its obligations under this Agreement shall 
be, upon payment of all amounts that may be due from LG&E/KU to the ITO, jointly owned by 
LG&E/KU and ITO (“Jointly-Owned Intellectual Property”).  Each Party shall have the right to 
use the Jointly-Owned Intellectual Property without any right or duty or accounting to the other 
Party, except as provided in this Section 6.2.  Upon the ITO using, transferring or licensing 
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Jointly-Owned Intellectual Property for or to a third party, the ITO shall reimburse LG&E/KU in 
an equitable manner as determined by the Parties in good faith for the actual amounts paid by 
LG&E/KU to the ITO that relate to such Jointly-Owned Intellectual Property.  Except as stated 
in the foregoing sentence, the ITO shall have no other obligation to account to LG&E/KU for 
any such use, transfer, license, disclosure, copying, modifying or enhancing of the Jointly-
Owned Intellectual Property.  Notwithstanding anything herein to the contrary, LG&E/KU may 
use the Jointly-Owned Intellectual Property for its internal business purposes, including licensing 
or transferring its interests therein to a third party for purposes of operating or performing 
functions in connection with LG&E/KU’s transmission business. 
 

6.3 ITO Retained Rights.  The ITO shall retain all right, title and interest in its 
proprietary know-how, concepts, techniques, processes, materials and information that were or 
are developed entirely independently of this Agreement (“ITO Retained Rights”), whether or not 
such ITO Retained Rights are embodied in a deliverable, whether software or otherwise 
originated and prepared by the ITO in connection with the performance of its obligations under 
this Agreement.  With respect to the ITO Retained Rights embodied in any deliverable, whether 
software or otherwise originated and prepared by the ITO in connection with the performance of 
its obligations under this Agreement, LG&E/KU is hereby granted a nonexclusive, perpetual, 
worldwide, royalty-free, fully paid-up license under such ITO Retained Rights to use such 
deliverable for LG&E/KU’s internal business purposes only, including licensing or transferring 
its interests therein to an Affiliate of LG&E/KU or a third party for purposes of operating or 
performing functions in connection with LG&E/KU’s transmission business. 
 

6.4 LG&E/KU Retained Rights.  LG&E/KU shall retain all right, title and interest in 
its proprietary know-how, concepts, techniques, processes, materials and information that were 
or are developed entirely independently of this Agreement (“LG&E/KU Retained Rights”), 
whether or not such LG&E/KU Retained Rights are embodied in a deliverable, whether software 
or otherwise originated and prepared by LG&E/KU in connection with the performance of its 
obligations under this Agreement.  With respect to LG&E/KU Retained Rights embodied in any 
software or otherwise originated and prepared by LG&E/KU in connection with the performance 
of its obligations under this Agreement, the ITO is hereby granted a nonexclusive, worldwide, 
royalty-free, fully paid-up license under such LG&E/KU Retained Rights to use such deliverable 
for the ITO’s performance of its obligations under this Agreement only; provided that 
LG&E/KU shall not be liable in any way for the use of or reliance on such ITO Retained Rights 
by the ITO’s Affiliate or third party for any purpose whatsoever. 
 

6.5 ITO Non-Infringement; Indemnification.  The ITO warrants to LG&E/KU that, to 
its knowledge, all ITO’s Data and Processes, ITO Pre-Existing Intellectual Property, ITO 
Retained Rights, and deliverables prepared, produced or first developed by the ITO in 
connection with the performance of its obligations under this Agreement shall not infringe on 
any third party patent, copyright, trade secret or other third party proprietary rights.  The ITO 
shall defend, hold harmless and indemnify LG&E/KU and its  Affiliates and their respective 
employees, officers, directors, principals, owners, partners, shareholders, agents, representatives, 
consultants and subcontractors (collectively, “LG&E/KU Representatives”) from and against all 
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claims, lawsuits, penalties, awards, judgments, court arbitration costs, attorneys’ fees, and other 
reasonable out-of-pocket costs incurred in connection with such claims or lawsuits based upon 
the actual or alleged infringement of any of the foregoing rights; provided that LG&E/KU gives 
prompt written notice of any such claim or action to the ITO, permits the ITO to control the 
defense of any such claim or action with counsel of its choice, and cooperates with the ITO in 
the defense thereof; and further provided that such claim or action is not based on any alteration, 
modification or combination of the deliverable with any item, information or process not 
provided by the ITO, where there would be no infringement in the absence of such alteration, 
modification or combination.  If any infringement action results in a final injunction against 
LG&E/KU or the LG&E/KU Representatives with respect to ITO’s Data and Processes, ITO 
Pre-Existing Intellectual Property, ITO Retained Rights or deliverables prepared, produced or 
first developed by the ITO in connection with the performance of its obligations under this 
Agreement or in the event the use of such matters or any part thereof, is, in such lawsuit, held to 
constitute infringement, the ITO agrees that it shall, at its option and sole expense, either (a) 
procure for LG&E/KU or the LG&E/KU Representatives the right to continue using the 
infringing matter, or (b) replace the infringing matter with non-infringing items of equivalent 
functionality or modify the same so that it becomes non-infringing and retains its full 
functionality.  If the ITO is unable to accomplish (a) or (b) above, the ITO shall reimburse 
LG&E/KU for all costs and fees paid by LG&E/KU to the ITO for the infringing matter.  The 
above constitutes the ITO’s complete liability for claims of infringement relating to any of the 
ITO’s Data and Processes, ITO Pre-Existing Intellectual Property, ITO Retained Rights and 
deliverables prepared, produced or first developed by the ITO in connection with the 
performance of its obligations under this Agreement. 
 

6.6 LG&E/KU Non-Infringement; Indemnification.  LG&E/KU warrants to the ITO 
that, to its knowledge, all LG&E/KU’s Data (except for Data created by the ITO on behalf of 
LG&E/KU) and Processes, LG&E/KU Pre-Existing Intellectual Property, and LG&E/KU 
Retained Rights shall not infringe on any third party patent, copyright, trade secret or other third 
party proprietary rights.  LG&E/KU shall defend, hold harmless and indemnify the ITO and its  
Affiliates and their respective  employees, officers, directors, principals, owners, partners, 
shareholders, agents, representatives, consultants and subcontractors against all claims, lawsuits, 
penalties, awards, judgments, court costs, and arbitration costs, attorneys’ fees, and other 
reasonable out-of-pocket costs incurred in connection with such claims or lawsuits based upon 
the actual or alleged infringement of any of the foregoing rights; provided that the ITO gives 
prompt written notice of any such claim or action to LG&E/KU, permits LG&E/KU to control 
the defense of any such claim or action with counsel of its choice, and cooperates with 
LG&E/KU in the defense thereof; and further provided that such claim or action is not based on 
any alteration, modification or combination of the deliverable with any item, information or 
process not provided by LG&E/KU to the ITO, where there would be no infringement in the 
absence of such alteration, modification or combination.  The above constitutes LG&E/KU’s 
complete liability for claims of infringement relating to any of the LG&E/KU’s Data and 
Processes, LG&E/KU Pre-Existing Intellectual Property and LG&E/KU Retained Rights. 
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Section 7 - Indemnification. 
 

7.1 LG&E/KU Indemnification.  LG&E/KU shall indemnify, release, defend, 
reimburse and hold harmless the ITO and its directors, officers, employees, principals, 
representatives and agents (collectively, the “ITO Indemnified Parties”) from and against any 
and all claims (including claims of bodily injury or death of any person or damage to real and/or 
tangible personal property), demands, liabilities, losses, causes of action, awards, fines, penalties, 
litigation, administrative proceedings and investigations, costs and expenses, and attorney fees 
(each, an “Indemnifiable Loss”) asserted against or incurred by any of the ITO Indemnified 
Parties arising out of, resulting from or based upon the ITO performing its obligations pursuant 
to this Agreement, provided, however, that in no event shall LG&E/KU be obligated to 
indemnify, release, defend, reimburse or hold harmless the ITO Indemnified Parties from and 
against any Indemnified Loss which is caused by the gross negligence or willful misconduct of 
an ITO Indemnified Party. 
 

7.2 ITO Indemnification.  The ITO shall indemnify, release, defend, reimburse and 
hold harmless LG&E/KU and its directors, officers, employees, principals, representatives and 
agents (collectively, the “LG&E/KU Indemnified Parties”) from and against any and all 
Indemnifiable Losses asserted against or incurred by any of the LG&E/KU Indemnified Parties 
arising out of, resulting from or based upon the gross negligence or willful misconduct of an ITO 
Indemnified Party.  
 

7.3 No Consequential Damages.  Neither Party shall be liable to the other Party under 
this Agreement (by way of indemnification, damages or otherwise) for any indirect, incidental, 
exemplary, punitive, special or consequential damages, except in the case of its gross negligence 
or willful misconduct. 
 
 7.4 Cooperation Regarding Claims.  If an Indemnified Party (which for purposes of 
this Section 7.4 shall mean an ITO Indemnified Party and a LG&E/KU Indemnified Party) 
receives notice or has knowledge of any Indemnifiable Loss that may result in a claim for 
indemnification by such Indemnified Party against an Indemnifying Party (which for purposes of 
this Section 7.4 shall mean LG&E/KU or the ITO) pursuant to this Section 7, such Indemnified 
Party shall as promptly as possible give the Indemnifying Party notice of such Indemnifiable 
Loss, including a reasonably detailed description of the facts and circumstances relating to such 
Indemnifiable Loss, a complete copy of all notices, pleadings and other papers related thereto, 
and in reasonable detail the basis for its claim for indemnification with respect thereto.  Failure 
to promptly give such notice or to provide such information and documents shall not relieve the 
Indemnifying Party from the obligation hereunder to respond to or defend the Indemnified Party 
against such Indemnifiable Loss unless such failure shall materially diminish the ability of the 
Indemnifying Party to respond to or to defend the Indemnified Party against such Indemnifiable 
Loss.  The Indemnifying Party, upon its acknowledgment in writing of its obligation to 
indemnify the Indemnified Party in accordance with this Section 7 and subject to Section 7.5, 
shall be entitled to assume the defense or to represent the interest of the Indemnified Party with 
respect to such Indemnifiable Loss, which shall include the right to select and direct legal 
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counsel and other consultants, appear in proceedings on behalf of such Indemnified Party and to 
propose, accept or reject offers of settlement, all at its sole cost.  If and to the extent that any 
such settlement is reasonably likely to involve injunctive, equitable or prospective relief or 
materially and adversely affect the Indemnified Party’s business or operations other than as a 
result of money damages or other money payments, then such settlement will be subject to the 
reasonable approval of the Indemnified Party.  Nothing herein shall prevent an Indemnified Party 
from retaining its own legal counsel and other consultants and participating in its own defense at 
its own cost and expense. 
 

7.5 Stakeholders Management Meetings.  Within five (5) days after the ITO provides 
notice to LG&E/KU of an Indemnifiable Loss (which, for purposes of this Section 7.5, shall not 
include Indemnifiable Losses solely involving monetary damages) pursuant to Section 7.4, the 
ITO shall hold a meeting (“Stakeholders Management Meeting”) with all interested stakeholders 
(including LG&E/KU) to discuss and solicit input and recommendations from all interested 
stakeholders on how the ITO should respond to the Indemnifiable Loss.  The ITO may consider 
but shall not be obligated to adopt or follow the recommendations of the interested stakeholders. 
 

Section 8 - Contract Managers; Dispute Resolution. 
 

8.1 LG&E/KU Contract Manager.  LG&E/KU shall appoint an individual (the 
“LG&E/KU Contract Manager”) who shall serve as the primary LG&E/KU representative under 
this Agreement.  The LG&E/KU Contract Manager shall (a) have overall responsibility for 
managing and coordinating the performance of LG&E/KU’s obligations under this Agreement, 
and (b) be authorized to act for and on behalf of LG&E/KU with respect to all matters relating to 
this Agreement.  Notwithstanding the foregoing, the LG&E/KU Contract Manager may, upon 
notice to the ITO, delegate such of his or her responsibilities to other LG&E/KU employees, as 
the LG&E/KU Contract Manager deems appropriate. 
 

8.2 ITO Contract Manager.  The ITO shall appoint, among the ITO Personnel, an 
individual (the “ITO Contract Manager”) who shall serve as the primary ITO representative 
under this Agreement.  The ITO Contract Manager shall (a) have overall responsibility for 
managing and coordinating the performance of ITO obligations under this Agreement, and (b) be 
authorized to act for and on behalf of the ITO with respect to all matters relating to this 
Agreement.  Notwithstanding the foregoing, the ITO Contract Manager may, upon notice to 
LG&E/KU, delegate such of his or her responsibilities to other ITO Personnel, as the ITO 
Contract Manager deems appropriate. 
 

8.3 Resolution of Disputes.  Any dispute, claim or controversy between the Parties 
arising out of or relating to this Agreement (each, a “Dispute”) shall be resolved in accordance 
with the procedures set forth in this Section 8.3; provided, however, that this Section 8.3 shall 
not apply to Disputes arising from or relating to (a) the amount of compensation to be paid by 
LG&E/KU pursuant to Section 3.1, which shall be resolved pursuant to Section 3.5, (b) 
confidentiality or intellectual property rights, in which case either Party shall be free to seek 
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available legal or equitable remedies, or (c)  alleged violations of the OATT, in which case either 
Party shall be free to bring the Dispute to FERC. 
 

8.3.1 Notice of Dispute.  Each Party shall provide written notice to the other 
party of any Dispute, including a description of the nature of the Dispute. 

 
8.3.2 Dispute Resolution by Contract Managers.  Any Dispute shall first be 

referred to the LG&E/KU Contract Manager and the ITO Contract Manager, who shall 
negotiate in good faith to resolve the Dispute. 

 
8.3.3 Dispute Resolution by Executive Management Representatives.  If the 

Dispute is not resolved within fifteen (15) days of being referred to the LG&E/KU 
Contract Manager and the ITO Contract Manager pursuant to Section 8.3.2, then each 
Party shall have five (5) days to appoint an executive management representative who 
shall negotiate in good faith to resolve the Dispute. 

 
8.3.4 Dispute Resolution by Mediation.  If the Parties’ executive management 

representatives are unable to resolve the Dispute within thirty (30) days of their 
appointment, the Parties shall proceed in good faith to submit the matter to a mediator 
mutually acceptable to the Parties.  The Parties will share equally in the cost of such 
mediation, which will be conducted in accordance with the Commercial Mediation Rules 
of the American Arbitration Association and any applicable FERC regulations. 

 
8.3.5 Exercise of Remedies at Law or in Equity.  If the Parties are unable to 

resolve the Dispute within thirty (30) days after the appointment of a mediator pursuant 
to Section 8.3.4, then each Party shall be free to pursue any remedies available to it and to 
take any action in law or equity that it believes necessary or convenient in order to 
enforce its rights or cause to be fulfilled any of the obligations or agreements of the other 
Party. 

 
8.4 Rights Under FPA Unaffected.  Except as provided in Section 17.3 relating to the 

variation or amendment of this Agreement, nothing in this Agreement is intended to limit or 
abridge any rights that LG&E/KU may have to file or make application before FERC under 
Section 205 of the Federal Power Act to revise any rates, terms or conditions of the OATT. 
 

8.5 Statute of Limitations; Continued Performance.  The Parties agree to waive the 
applicable statute of limitations during the period of time that the Parties are seeking to resolve a 
Dispute pursuant to Section 8.3, and the statute of limitations shall be tolled for such period.  The 
Parties shall continue to perform their obligations under this Agreement during the resolution of 
a Dispute. 
 

Section 9 - Insurance. 
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9.1 Requirements.  The ITO shall provide and maintain during the Term insurance 
coverage in the form and with minimum limits of liability as specified below, unless otherwise 
agreed to by the Parties. 
 

9.1.1 Worker’s compensation insurance with statutory limits, and employer’s 
liability insurance with limits of not less than $1,000,000. 

 
9.1.2 Commercial general liability or equivalent insurance with a combined 

single limit of not less than $1,000,000 per occurrence.  Such insurance shall include 
products/completed operations liability, owners protective, blanket contractual liability, 
personal injury liability and broad form property damage. 

 
9.1.3 Comprehensive automobile liability insurance with a combined single 

limit of not less than $1,000,000 per occurrence.  Such insurance shall include coverage 
for owned, hired and non-owned automobiles, and contractual liability.   

 
9.1.4 Errors & Omissions Insurance in the amount of $5,000,000. 
 

9.2 Insurance Matters.  All insurance coverages required pursuant to Section 9.1 shall 
(a) be provided by insurance companies that have a Best Rating of A or higher, (b) provide that 
LG&E/KU is an additional insured (other than the workers’ compensation insurance), (c) 
provide that LG&E/KU will receive at least thirty (30) days written notice from the ITO prior to 
the cancellation or termination of or any material change in any such insurance coverages, and 
(d) include waivers of any right of subrogation of the insurers thereunder against LG&E/KU.  
Certificates of insurance evidencing that the insurance required by Section 9.1 is in force shall be 
delivered by the ITO to LG&E/KU prior to the Effective Date. 
 

9.3 Compliance.  The ITO shall not commence performance of any Functions until all 
of the insurance required pursuant to Section 9.1 is in force, and the necessary documents have 
been received by LG&E/KU pursuant to Section 9.2.  Compliance with the insurance provisions 
in Section 9 is expressly made a condition precedent to the obligation of LG&E/KU to make 
payment for any Functions performed by the ITO under this Agreement.  The minimum 
insurance requirements set forth above shall not vary, limit or waive the ITO’s legal or 
contractual responsibilities or liabilities under this Agreement. 
 

Section 10 - Confidentiality. 
 

10.1 Definition of Confidential Information.  For purposes of this Agreement, 
“Confidential Information” shall mean, in respect of each Party, all information and 
documentation of such Party, whether disclosed to or accessed by the other Party in connection 
with this Agreement; provided, however, that the term “Confidential information” shall not 
include information that: (a) is independently developed by the recipient, as demonstrated by the 
recipient’s written records, without violating the disclosing Party’s proprietary rights; (b) is or 
becomes publicly known (other than through unauthorized disclosure); (c) is disclosed by the 
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owner of such information to a third party free of any obligation of confidentiality; (d) is already 
known by the recipient at the time of disclosure, as demonstrated by the recipient’s written 
records, and the recipient has no obligation of confidentiality other than pursuant to this 
Agreement or any confidentiality agreements between the Parties entered into before the 
Effective Date; or (e) is rightfully received by a Party free of any obligation of confidentiality. 
 

10.2 Protection of Confidential Information.  All Confidential Information shall be 
held in confidence by the recipient to the same extent and in at least the same manner as the 
recipient protects its own confidential information, and such Confidential Information shall be 
used only for purposes of performing obligations under this Agreement.  Except as otherwise 
provided in Section 10.3, neither Party shall disclose, publish, release, transfer or otherwise make 
available Confidential Information of, or obtained from, the other Party in any form to, or for the 
use or benefit of, any person or entity without the disclosing Party’s prior written consent.  Each 
Party shall be permitted to disclose relevant aspects of the other Party’s Confidential Information 
to its officers, directors, agents, professional advisors, contractors, subcontractors and employees 
and to the officers, directors, agents, professional advisors, contractors, subcontractors and 
employees of its Affiliates, to the extent that such disclosure is reasonably necessary for the 
performance of its duties and obligations or the determination, preservation or exercise of its 
rights and remedies under this Agreement; provided, however, that the recipient shall take all 
reasonable measures to ensure that Confidential Information of the disclosing Party is not 
disclosed or duplicated in contravention of the provisions of this Agreement by such officers, 
directors, agents, professional advisors, contractors, subcontractors and employees.  The 
obligations in this Section 10 shall not restrict any disclosure pursuant to any local, state or 
federal governmental agency or authority if such release is necessary to comply with valid laws, 
governmental regulations or final orders of regulatory bodies or courts; provided that, other than 
in respect of disclosures pursuant to Section 10.3, the recipient shall give prompt notice to the 
disclosing Party in reasonable time to exercise whatever legal rights the disclosing Party may 
have to prevent or limit such disclosure.  Further, the recipient shall cooperate with the 
disclosing Party in preventing or limiting such disclosure. 
 
 10.3 FERC Requests for Confidential Information.  Notwithstanding anything in this 
Section 10 to the contrary, if FERC or its staff, during the course of an investigation or 
otherwise, requests information from the ITO that the ITO is otherwise required to maintain in 
confidence pursuant to this Agreement, the ITO shall provide the requested information to FERC 
or its staff within the time provided for in the request for information.  In providing the 
information to FERC or its staff, the ITO shall, consistent with 18 C.F.R. § 388.112, request that 
the information be treated as confidential and non-public by FERC and its staff and that the 
information be withheld from public disclosure.  The ITO shall notify LG&E/KU when it is 
notified by FERC or its staff that a request for public disclosure of, or decision to publicly 
disclose, confidential information has been received, at which time either the ITO or LG&E/KU 
may respond before such information is made public, pursuant to 18 C.F.R. § 388.112. 
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Section 11 - Force Majeure. 
 

11.1 Neither Party shall be liable to the other Party for any failure or delay of 
performance hereunder due to causes beyond such Party’s reasonable control, which by the 
exercise of reasonable due diligence such Party is unable, in whole or in part, to prevent or 
overcome (a “Force Majeure”), including acts of God, act of the public enemy, fire, explosion, 
vandalism, cable cut, storm or other catastrophes, weather impediments, national emergency, 
insurrections, riots, wars or any law, order, regulation, direction, action or request of any 
government or authority or instrumentality thereof.  Neither Party shall be considered in default 
as to any obligation under this Agreement if prevented from fulfilling the obligation due to an 
event of Force Majeure, except for the obligation to pay any amount when due, provided that the 
affected Party: 
 

11.1.1 gives notice to the other Party of the event or circumstance giving rise to 
the event of Force Majeure; 

 
11.1.2 affords the other Party reasonable access to information about the event or 

circumstances giving rise to the event of Force Majeure; 
 
11.1.3 takes commercially reasonable steps to restore its ability to perform its 

obligations hereunder as soon as reasonably practicable, provided that the affected Party 
shall not be obligated to take any steps that are not otherwise in accordance with Good 
Utility Practice; and 

 
11.1.4 exercises commercially reasonable efforts to perform its obligations 

hereunder. 
 

Section 12 - Reporting; Audit. 
 

12.1 Reporting. 
 

12.1.1 The ITO shall report in writing to FERC in respect of any Dispute which 
the ITO has with LG&E/KU as soon as practicable. 

 
12.1.2 The ITO shall report in writing to FERC every six (6) months 

(commencing on the six (6) month anniversary of the Effective Date and every six (6) 
months thereafter during the Term) in respect of (a) any concerns expressed by 
stakeholders and the ITO’s response to same and (b) any issues or OATT provisions that 
hinder the ITO from performing its duties and obligations under this Agreement and the 
OATT. 

 
12.1.3 In addition to the reports provided for above, the ITO shall make such 

other reports to FERC and LG&E/KU’s retail regulators as may be required by applicable 
law and regulations or as may be requested by such authorities. 
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12.2 Books and Records.  The ITO shall maintain full and accurate books and records 

pertinent to this Agreement, and the ITO shall maintain such books and records for three (3) 
years following the expiration or early termination of this Agreement or longer if necessary to 
resolve a pending Dispute.  LG&E/KU will have the right, at reasonable times and under 
reasonable conditions, to inspect and audit, or have an independent third party inspect and audit, 
the ITO’s operations and books to (a) ensure compliance with this Agreement, (b) verify any cost 
claims or other amounts due hereunder, and (c) validate the ITO’s internal controls with respect 
to the performance of the Functions.  The ITO shall maintain an audit trail, including all original 
transaction records, of all financial and non-financial transactions resulting from or arising in 
connection with this Agreement as may be necessary to enable LG&E/KU or the independent 
third party, as applicable, to perform the foregoing activities.  LG&E/KU shall be responsible for 
any costs and expenses incurred in connection with any such inspection or audit, unless such 
inspection or audit discovers that LG&E/KU was charged inappropriate or incorrect costs and 
expenses, in which case, the ITO shall be responsible for a percentage of the costs and expenses 
incurred in connection with such inspection or audit equal to the percentage variance by which 
LG&E/KU was charged inappropriate or incorrect costs and expenses.  The ITO shall provide 
reasonable assistance necessary to enable LG&E/KU or an independent third party, as 
applicable, and shall not be entitled to charge LG&E/KU for any such assistance.  Amounts 
incorrectly or inappropriately invoiced by the ITO to LG&E/KU, whether discovered prior to or 
subsequent to payment by LG&E/KU, shall be adjusted or reimbursed to LG&E/KU by the ITO 
within twenty (20) days of notification by LG&E/KU to the ITO of the error in the invoice. 
 

12.3 Regulatory Compliance.  The ITO shall comply with all requests by LG&E/KU to 
the extent considered reasonably necessary by LG&E/KU to comply with the Sarbanes-Oxley 
Act or other regulatory requirements.  Inasmuch as Southwest Power Pool, Inc. (“SPP”), in its 
role as a Regional Transmission Organization, currently performs an audit of its controls with 
regard to the Sarbanes-Oxley Act, no additional audit will be necessary to satisfy the 
requirements of the Sarbanes-Oxley Act.  SPP, in its function as the ITO, will include all ITO 
processes and procedures in its current audit.  However, it is noted that the audit performed by 
SPP is currently based on procedures and processes found in the SPP Open Access Transmission 
Tariff.  If an additional audit or material changes to the current audit are requested, then the ITO 
will perform such additional audit or include such material changes under a separate contractual 
arrangement with LG&E/KU.  In addition, the ITO expressly agrees that prior to or at the time of 
any significant or material change to any internal process or financial control of the ITO that 
would or might impact the Functions performed for or on behalf of LG&E/KU or that would, or 
might, have a significant or material effect on such process’s mitigation of risk or upon the 
integrity of LG&E/KU’s financial reporting or disclosures, it shall notify LG&E/KU and provide 
full details of the change so as to enable LG&E/KU to review the change and evaluate its impact 
on its internal controls and financial reporting.  LG&E/KU shall have the right to provide all 
such reports, opinions and certifications which are produced during the SPP audit and delivered 
hereunder to LG&E/KU’s attorneys, accountants and other advisors, who shall be entitled to rely 
thereon. 
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Section 13 - Independent Contractor. 
 
 The ITO shall be and remain during the Term an independent contractor with respect to 
LG&E/KU, and nothing contained in this Agreement shall be (a) construed as inconsistent with 
that status, or (b) deemed or construed to create the relationship of principal and agent or 
employer and employee, between the ITO and LG&E/KU or to make either the ITO or 
LG&E/KU partners, joint ventures, principals, fiduciaries, agents or employees of the other Party 
for any purpose.  Neither Party shall represent itself to be an agent, partner or representative of 
the other Party.  Neither Party shall commit or bind, nor be authorized to commit or bind, the 
other Party in any manner, without such other Party’s prior written consent.  Personnel 
employed, provided or used by any Party in connection herewith will not be employees of the 
other Party in any respect.  Each Party shall have full responsibility for the actions or omissions 
of its employees and shall be responsible for their supervision, direction and control. 
 

Section 14 - Taxes. 
 

Each Party shall be responsible for the payment of its own taxes, including taxes based on 
its net income, employment taxes of its employees, taxes on any property it owns or leases, and 
sales, use, gross receipts, excise, value-added or other transaction taxes.   

 
Section 15 - Notices. 

 
15.1 Notices.  All notices, requests, consents and other communications hereunder 

shall be in writing, signed by the Party giving such notice or communication, and shall be hand-
delivered or sent by certified mail, postage prepaid, return receipt requested, by nationally 
recognized courier, to the other Party at the address set forth below, and shall be deemed given 
upon the earlier of the date delivered or the date delivery is refused. 
 

If to LG&E/KU: 
 

Louisville Gas and Electric Company 
Mark Johnson 
119 North 3rd Street 
Louisville, Kentucky  40202 
Facsimile:  (502) 627-4716 

And 
 

Kentucky Utilities Company 
Mark Johnson 
119 North 3rd Street 
Louisville, Kentucky  40202 
Facsimile:  (502) 627-4716 
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If to the ITO: 
 

Southwest Power Pool, Inc. 
Mr. Bruce Rew 
Executive Director, Contract Services 
415 N. McKinley, Suite 140 
Little Rock, Arkansas  72205 
Facsimile:  (501) 664-9553 

 
15.2 Changes.  Either Party may, from time to time, change the names, addresses, 

facsimile numbers or other notice information set out in Section 15.1 by notice to the other Party 
in accordance with the requirements of Section 15.1. 
 

Section 16 - ITO Personnel; Work Conditions. 
 

16.1 ITO Personnel.  All ITO Personnel and ITO Designees shall be properly certified 
and licensed, if required by law or regulation, and be qualified and competent to perform the 
Functions. 
 

16.2 Conduct of ITO Personnel and Reporting.  The ITO agrees to require that the ITO 
Personnel and ITO Designees comply with the ITO’s employee code of conduct, a current copy 
of which has been provided to LG&E/KU.  The ITO may amend its employee code of conduct at 
any time, provided that the ITO shall promptly provide the LG&E/KU Contract Manager with a 
copy of the amended employee code of conduct.  If any ITO Personnel or ITO Designee 
commits fraud or engages in material violation of the ITO’s employee code of conduct, the ITO 
shall promptly notify LG&E/KU as provided above and promptly remove any such ITO 
Personnel or ITO Designee from the performance of the Functions. 
 

16.3 Personnel Screening.  The ITO shall be responsible for conducting, in accordance 
with applicable law (including the Fair Credit Reporting Act, The Fair and Accurate Credit 
Transactions Act, and Title VII of the Civil Rights Act of 1964), adequate pre-deployment 
screening of the ITO Personnel or ITO Designee prior to commencing performance of the 
Functions.  By deploying ITO Personnel or ITO Designee under this Agreement, the ITO 
represents that it has completed the Screening Measures (as defined below) with respect to such 
ITO Personnel or ITO Designees.  To the extent permitted by applicable law, the term 
“Screening Measures” shall include, at a minimum, a background check including: (a) a Terrorist 
Watch Database Search; (b) a Social Security Number trace; and (c) a criminal history check, 
including, a criminal record check for each county/city and state/country in the employee’s 
residence history for the maximum number of years permitted by law, up to seven (7) years.  
Unless prohibited by law, if, prior to or after assigning a ITO Personnel or ITO Designee to 
perform the Functions, the ITO learns of any information that the ITO considers would adversely 
affect such ITO Personnel’s or ITO Designee’s suitability for the performance of the Functions 
(including based on information discovered from the Screening Measures), the ITO shall not 
assign the ITO Personnel or ITO Designee to the Functions or, if already assigned, promptly 
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remove such ITO Personnel or ITO Designee from performing the Functions and immediately 
notify LG&E/KU of such action. 
 

16.4 Security.  Each Party shall have the option of barring from that Party’s property 
any LG&E/KU or ITO Personnel or ITO Designee whom the Party determines is not suitable in 
accordance with the applicable laws pursuant to Sections 16.1 through 16.3. 
 

Section 17 - Miscellaneous Provisions. 
 

17.1 Governing Law.  This Agreement and the rights and obligations of the Parties 
hereunder shall be governed by and construed in accordance with the laws of Kentucky, without 
giving effect to its conflicts of law rules. 
 

17.2 Consent to Jurisdiction.  All Disputes by any Party in connection with or relating 
to this Agreement or any matters described or contemplated in this Agreement shall be instituted 
in the courts of the Commonwealth of Kentucky or of the United States sitting in the 
Commonwealth of Kentucky.  Each Party irrevocably submits, for itself and its properties, to the 
exclusive jurisdiction of the courts of the Commonwealth of Kentucky and of the United States 
sitting in the Commonwealth of Kentucky in connection with any such Dispute.  Each Party 
irrevocably and unconditionally waives any objection or defense that it may have based on 
improper venue or forum non conveniens to the conduct of any proceeding in any such courts.  
This provision does not adversely affect FERC’s jurisdiction of this Agreement. 
 

17.3 Amendment.  This Agreement shall not be varied or amended unless such 
variation or amendment is agreed to by the Parties in writing and accepted by FERC.  The Parties 
explicitly agree that neither Party shall unilaterally petition to FERC pursuant to the provisions 
of Sections 205 or 206 of the Federal Power Act to amend this Agreement or to request that 
FERC initiate its own proceeding to amend this Agreement.  Nothing in this Section 17.3 shall 
be construed to limit or affect any other rights that the Parties may have as set forth in Section 
8.4, the OATT or otherwise. 
 

17.4 Assignment.  Any assignment of this Agreement or any interest herein or 
delegation of all or any portion of a Party’s obligations, by operation of law or otherwise, by 
either Party without the other Party’s prior written consent shall be void and of no effect; 
provided, however, that the ITO’s consent will not be required for LG&E/KU to assign this 
Agreement to (a) an affiliate or (b) a successor entity that acquires all or substantially all of 
LG&E/KU’s Transmission System whether by merger, consolidation, reorganization, sale, spin-
off or foreclosure; provided, further, that such successor entity (a) agrees to assume all of 
LG&E/KU’s obligations hereunder from and after the date of such assignment and (b)  has the 
legal authority and operational ability to satisfy the obligations under this Agreement.  As a 
condition to the effectiveness of such assignment (i) LG&E/KU shall promptly notify the ITO of 
such assignment, (ii) the successor entity shall provide a confirmation to the ITO of its 
assumption of LG&E/KU’s obligations hereunder, and (iii) LG&E/KU shall promptly reimburse 
the ITO, upon receipt of an invoice from the ITO, for any one-time incremental costs reasonably 
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incurred by the ITO as a result of such assignment.  For the avoidance of doubt, nothing herein 
shall preclude LG&E/KU from transferring any or all of its transmission facilities to another 
entity or disposing of or acquiring any other transmission assets.  Notwithstanding anything to 
the contrary contained in this Section 17.4, the ITO shall be entitled to contract with one or more 
Persons (each, an “ITO Designee”) to perform only those Functions which the OATT expressly 
provides for being performed by a “designee” of the ITO (as opposed to the ITO or ITO 
Personnel), provided that the ITO shall not be relieved of any of its obligations, responsibilities 
or liabilities under this Agreement as a result of contracting with one or more ITO Designees in 
accordance with this Section 17.4. 
 

17.5 No Third Party Beneficiaries.  Except as otherwise expressly provided in this 
Agreement, this Agreement is made solely for the benefit of the Parties and their successors and 
permitted assigns and no other person shall have any rights, interest or claims hereunder or 
otherwise be entitled to any benefits under or on account of this Agreement as third party 
beneficiary or otherwise. 
 

17.6 Waivers.  No waiver of any provision of this Agreement shall be effective unless 
it is signed by the Party against which it is sought to be enforced.  The delay or failure by either 
Party to exercise or enforce any of its rights under this Agreement shall not constitute or be 
deemed a waiver of that Party’s right thereafter to enforce those rights, nor shall any single or 
partial exercise of any such right preclude any other or further exercise thereof or the exercise of 
any other right. 
 

17.7 Severability; Renegotiation.  The invalidity or unenforceability of any portion or 
provision of this Agreement shall in no way affect the validity or enforceability of any other 
portion or provision herein.  If any provision of this Agreement is found to be invalid, illegal or 
otherwise unenforceable, the same shall not affect the other provisions hereof or the whole of 
this Agreement and shall not render invalid, illegal or unenforceable this Agreement or any of 
the remaining provisions of this Agreement.  If any provision of this Agreement or the 
application thereof to any person, entity or circumstance, is held by a court or regulatory 
authority of competent jurisdiction to be invalid, void or unenforceable, or if a modification or 
condition to this Agreement is imposed by such court or regulatory authority, the Parties shall in 
good faith negotiate such amendment or amendments to this Agreement as will restore the 
relative benefits and obligation of the Parties immediately prior to such holding, modification or 
condition. 
 

17.8 Representations and Warranties.  Each Party represents and warrants to the other 
Party as of the date hereof as follows:  
 

17.8.1 Organization.  It is duly organized, validly existing and in good standing 
under the laws of the State in which it was organized, and has all the requisite power and 
authority to own and operate its material assets and properties and to carry on its business 
as now being conducted and as proposed to be conducted under this Agreement. 
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17.8.2 Authority.  It has the requisite power and authority to execute and deliver 
this Agreement and, subject to the procurement of applicable regulatory approvals, to 
perform its obligations under this Agreement.  The execution and delivery of this 
Agreement by it and the performance of its obligations under this Agreement have been 
duly authorized by all necessary corporate action required on its part.  

 
17.8.3 Binding Effect.  Assuming the due authorization, execution and delivery 

of this Agreement by the other Party, this Agreement constitutes its legal, valid and 
binding obligation enforceable against it in accordance with its terms, except as the same 
may be limited by bankruptcy, insolvency or other similar applicable laws affecting 
creditors’ rights generally, and by general principles of equity regardless of whether such 
principles are considered in a proceeding at law or in equity. 

 
17.8.4 Regulatory Approval.  It has obtained or will obtain by the Effective Date, 

any and all approvals of, and acceptances for filing by, and has given or will give any 
notices to, any applicable federal or state authority, including FERC, that are required for 
it to execute, deliver, and perform its obligations under this Agreement. 

 
17.8.5 No Litigation.  There are no actions at law, suits in equity, proceedings, or 

claims pending or, to its knowledge, threatened against it before or by any federal, state, 
foreign or local court, tribunal, or governmental agency or authority that might materially 
delay, prevent, or hinder the performance by such entity of its obligations hereunder. 

 
17.8.6 No Violation or Breach.  The execution, delivery and performance by it of 

its obligations under this Agreement do not and shall not: (a) violate its organizational 
documents; (b) violate any applicable law, statute, order, rule, regulation or judgment 
promulgated or entered by any applicable federal or state authority, which violation could 
reasonably be expected to materially adversely affect the performance of its obligations 
under this Agreement; or (c) result in a breach of or constitute a default of any material 
agreement to which it is a party. 

 
17.9 Further Assurances.  Each Party agrees that it shall execute and deliver such 

further instruments, provide all information, and take or forbear such further acts and things as 
may be reasonably required or useful to carry out the purpose of this Agreement and are not 
inconsistent with the provisions of this Agreement.   
 

17.10 Entire Agreement.  This Agreement and the Attachments hereto set forth the 
entire agreement between the Parties with respect to the subject matter hereof, and supersede all 
prior agreements, whether oral or written, related to the subject matter of this Agreement, 
including that certain Independent Transmission Organization Agreement, dated as of January 
10, 2006, between the Parties.  The terms of this Agreement and the Attachments hereto are 
controlling, and no parole or extrinsic evidence, including to prior drafts and drafts exchanged 
with any third parties, shall be used to vary, contradict or interpret the express terms, and 
conditions of this Agreement. 
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17.11 Good Faith Efforts.  Each Party agrees that it shall in good faith take all 

reasonable actions necessary to permit it and the other Party to fulfill their obligations under this 
Agreement.  Where the consent, agreement or approval of any Party must be obtained hereunder, 
such consent, agreement or approval shall not be unreasonably withheld, delayed or conditioned.  
Where a Party is required or permitted to act, or omit to act, based on its opinion or judgment, 
such opinion or judgment shall not be unreasonably exercised.  To the extent that the jurisdiction 
of any federal or state authority applies to any part of this Agreement or the transactions or 
actions covered by this Agreement, each Party shall cooperate with the other Party to secure any 
necessary or desirable approval or acceptance of such authorities of such part of this Agreement 
or such transactions or actions. 
 

17.12 Time of the Essence.  With respect to all duties, obligations and rights of the 
Parties, time shall be of the essence in this Agreement. 
 

17.13 Interpretation.  Unless the context of this Agreement otherwise clearly requires: 
 

17.13.1 all defined terms in the singular shall have the same meaning when used 
in the plural and vice versa; 

 
17.13.2 the terms “hereof,” “herein,” “hereto” and similar words refer to this 

entire Agreement and not to any particular Section, Attachment or any other subdivision 
of this Agreement; 

 
17.13.3 references to “Section” or “Attachment” refer to this Agreement, unless 

specified otherwise; 
 

17.13.4 references to any law, statute, rule, regulation, notification or statutory 
provision shall be construed as a reference to the same as it applies to this Agreement and 
may have been, or may from time to time be, amended, modified or re-enacted;  

 
17.13.5 references to “includes,” “including” and similar phrases shall mean 

“including, without limitation;” 
 

17.13.6 the captions, section numbers and headings in this Agreement are 
included for convenience of reference only and shall not in any way affect the meaning or 
interpretation of this Agreement; 

 
17.13.7  “or” may not be mutually exclusive, and can be construed to mean 

“and” where the context requires there to be a multiple rather than an alternative 
obligation; and 

 
17.13.8 references to a particular entity include such entity’s successors and 

assigns to the extent not prohibited by this Agreement.  
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17.14 Joint Effort.  Preparation of this Agreement has been a joint effort of the Parties 

and the resulting document shall not be construed more severely against one of the Parties than 
against the other and no provision in this Agreement is to be interpreted for or against any Party 
because that Party or its counsel drafted such provision.  Each Party acknowledges that in 
executing this Agreement its has relied solely on its own judgment, belief and knowledge, and 
such advice as it may have received from its own counsel, and it has not been influenced by any 
representation or statement made by the other Party or its counsel not contained in this 
Agreement. 
 

17.15 Counterparts.  This Agreement may be executed in any number of counterparts, 
each of which shall be deemed to be an original, but all of which together shall constitute one 
and the same instrument, binding upon LG&E/KU and the ITO, notwithstanding that LG&E/KU 
and the ITO may not have executed the same counterpart. 
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