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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTOCKY

AT PADUCAH

'l.'~i~NESSEE: VALLEY AUTHORITY I

ET AL./

v. CIVIL ACTlON
NO. 79-0009-P

I
I
I
I
I
I
i
I
I

PLAINTIFFS,

ENERGY )ll;GU.LA'I'ORY COM.."lISSrON
Of KENTUCKY (FORMERLY
PUBLIC SERVICE COMMISSION
OF KENTUCKY),

DEFEblDhNTS.

SDlolMARY JUDGMENT

For the reasohs stated in the Memorandum·Opinion

IT IS ORDERBD AND ADJUDGED that the plaintiffs'

this day entered,

mot Lon for Summary ,1lldt;lmentbe I and her'eb~ is, SUSTAINED.

This is a fi.nal and atJpealc.ble Judgment and there ill

no just cause for delay.

IT 18 PURTHER ORDERED that enforcement of plaintiffs'

i.njunctioll be STAYED duril'l«;1 thE! time in which any notice

• of appeal may be filed.

DATED: September 25, 1979.

District Court
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U1UTED STATES DISTRICT COURT
WESTERN DISTR!CT'OF KE~TUCKY

AT 'PADUC1>.H

TENNESSEE VALLEY AOTHORITY,
ET ]\,I.. ,

v. CIVIL ACTION
NO. 79-0009-F

PLAINTIFFS/

ENERGY REGULATORY CO!1M.ISS;rON
OF :KENTUCKY (FORMERLY
PUBLIC SERVICE CO~1ISSION
OF KENTUCKY),

Y£MORANDOM OPINION

DEFENDANTS.

Fl~intiff5, Tennessee Valley Authority (TVA) and

various dist:ributors of TVA electric power in Kentucky

brought suit under 2B U.S.C. SS1331, 1337, 1345 and

2201-2202 asking for declaratory and injunctive relief

preventi.ng, the Ene:r:'gy Regul.atory Commission of Kentucky

(ERe) from exeroisin9 any authority OVer the ratea charged

by the TVA distributors. Plaintiffs have moved for summary

judgment. The Court is of the opinion that thi8 motion

should be granted.

The TVA, a onited States Government corporation, was

created by the Tennessee V~lley Authority Act of 1933. The

act authorizes the TVA to generate and sell electric power

under contract~ for terms Dt UP to twenty yearu. In 1935

seotion 10 of tile Tennessee vaHey Authority Act was runenoed

to provide, tila t:

tha ['I'VAlBoard ig au'thori:>:edt.o include in
any contract for the ~ale of power such terms and
conditions, including ,resale rate scheaule~, ~rid
to provide for such rule. and regulations as in
its j\ldgment may be necesSlary or desirable for
carr~ing out the ~urposes of this Act. .

49 Stat. 1076 (1935) I 16 U.S.C. S~31i (197Gt.
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Pursuant to this oongressional grant ot aut.hority,

the TVA oontracted to sell electrical power to plaintif£

TVA distr.i.l::>utors.These distributors then resell the

power to oonsumers .i.n 1(~ntucky.

One purpose of Congress in creating tha TVA was to

establisb a Myarcstick" with which to measure utility rates

around the country. ~hat is, I::>y char9in~ TVAwith th~ duty

to supply electrioal power at the lowest possible cost, a

national standard of fairness was established with regard

to utility rates. In de::scribingthe TVA yndsti.CKr the

193a-193~ Joint congressional Committee report placed special

emphi:l61s on th~ retail ra·tes charged hy TVAdistril:lutors:

(B) The Yaraetiok

Tha re90lut~on in aubsection (q) d~rects·the
committee to investigate "Whether by ~ccounHng
methods and OOlilt charges applioable to priv~te
indu~try, the electric rates o£ the ~utnority
proviOQ a legitimate, hon~st 'yardstick' of
equitable r~tee of priv~te industry.

Regardless of the pUrnerous and conflicting
oescriptions of the yardstick, it can ~e defined
as follows: ~he'yardstick is not in the
Authority's wholesale tates, but in the retail
:t:'atesof t.hev,,-:d.ous rnunicipalitiel>an~ other
local organizations, that have purcha~e~ h~thorlty
power and distributed. it at unusually low rates.
If their operations are ;hown to be of a kind
that may be $ub5tantia~ly duplicate~ in other
parts of th~ country, £heir rate~ ma1 bQ con~idered
a Nationwid~ y~rdstick, or measure of re;ult~ to
be E<Xpected.

Report of the Joint comm. on th~ Investi9~tion of the
Tennesse.e Valley Authority,· S. Doc. No. !?6,nth Cong.,
l~t Sess., pt. 1, at 179, 190, 197-9S (1939).

, OIl the other harid , :fo~r'oi: the plaintiff distributors

are Kentud:k¥ rw:al'el.ectr~o ooopera ti ves, These four

cooperatives were created purc~ant to the provisions of

«n Act of the General. Assembly of Kentucky incorporated into

K.~,S. Chapter 279. The other named plaintiff distributors
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are a Ten~esseQ rurai'el~ctric coaperativQ and a TennQsse~
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Ti\\)nici;>alitythat sell electric power in Kentucky. The

same ,legislative sct enablQS these non-rQgid~nt enities

to distribute power to ~ distanoe oE not more than three

miles from the state boundary.

The Kentucxy laws, in addition to providing for the

cre~tion of these resident cooperatives, also lmpo~e

limitations and obligations wlth regard to their operations.

Specifically the stllte ,law provides that these and all other

distributors eo crEiated or doing bu'Sinese:under the Act: are

subject to the general supervision of the Public Service

Commission (now ERe).l

For the purpose of this act.don the intent,ion of the

Kentucky General Assembly was twofold: (l) To permit the

creation or operation of the plaintiff dist;ribl.1toI:s or their

like; ana (2) to subject: those distributors to ERe supervision.

1 R:R.S. 279',2:1.0 pr.ovi.de.;;in partl

(1) Every corporation formeo under RRS 279.010
to 279.2'20 shall 1:>esubject;: to the ganeraJ supervision
of the Public Service COl1lll1ission,and shall be subject
to all the provisions of KRS 278.010 to 278.450 inclUsive,
and KRS 27B.990.

l<.R.S., 279.220 provide.lilin part:

(1) Any rural eleotri.c cooperative corporation
or9ani~ed undar a law of any 5tate contiguous to this
state, which law is substantially similar to the law
under \"hich such oorporations tnay bQ organizeCi ;Ln thh
statQ, m~y extend its operations into this state for a
aistance not exceedin9 three miles from the bounoa~
between that staee and this state,' •••

(2) Th~ operations of sueh oorporation within
thi~ state sha~l be subject to the supervision of the
~ublic Servic~ comml~5ion, and the oommission may take,
the ne:cess ...ry I:1ction to require the' l::orpc>,rllt.ionto
furniGh aQe~uate servio~ at reasonable rates. If the
cor,poration fails to comply with the regulations and
re~uirement~ of the comrni~siQn it shall forfeit the
prJ.vilege gI:anced by this section,



0'7. 15. 94 lZ 23 :f>l-t :E"'06

The TVA and the ERC have each 90ught to fulfill their

legislative mandates. On the .federal sj,d,;j,'l'VA, in exercisi.ns

the power delegated tQ ~t by Congress, has set resale rates

to be followed by its distributors by inoluaing the follow-l.ng

lau9uage in the TVA and distributors contrectsl

5. Resale Ratei,
ample distribut:Lo;n
served by [the TV~
OI.S follow ..,

In orQer to assure a wide and
of electric energy in the area
distributorl, the parties agree

(a) [The TVA distributor) agrees that the power
purchased hereunde~ shall be sold and distribut~d
to the ultimate oonSumer without discrimination
among consumers of the same class, a~d that no
discriminatory rate, rebate, or other epecial con-
cession will be made or 9iven to any consumer,
dinct·).y or indirectly.

(b) (The TVA dist.ributor) agrees ,to J;erV'6 consumez-a
••• at and in acoord~nce with.the rates, charges,
and prOVisions set forth • • • ~na not to depart
tnarElfrom. '. • •

The contracts with the TVA distributors oontain provisions

Which allow resale rates to inorease as the co~t of fuel us~d

pi the distributors increases.

Over on the state side, the ERe I in respondipg to the

obligation delegated to it ~Y the General Assembly of Kentucky(

ordered t.he named TVA distributors to set retail rates by

re f erence to fuel esce.Lat.Lon schedules di,ffering from the fuel

escalation prOVisions imposed by the TV~ cont4act.

ERe argues tha.t no actual conflict exists between the

resulation undertaken by it and the tuel eacalation provisions

in the coritr~ct5 between TVA and the TVA distributors. The

E~C points out that the stat~tory rnandat~ imposed on it by

the Kentucky Revised statutes ~- to see that utility rates are

fair, jus~1 and reason~ble -- does not conflict with ~VA's

rai.ssio n to make low-cost power available to domestic and rural

consumerS.
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This contention ignore::;the fact that it is illlposs.il:Jle

for the TVA distributors to compl.y with the ERe regulation

without breaching contracts with tne rvA. ~h!s Court zinds

direct conflict e~istB between an exercise of federal authority

gr~nted TVA by Congress and an exercise o£ state ~uthority

gran~ed ERe by the General Assembly of Kentucky.

When compliance with the legitimate direction5 of ~

state gOl'srnlllent is impOl3sible without violating the J.sgitimllte

directions ox the federal government, Article TIl" S2 of the

United States .constitution, the Supremaoy Clause, demands that

the exercise of federal authority supersede the ex~rci$e of

state authority. Ray v. Atlantic Richfie~d Co., 435 U.s. 151

(1978), United States v. Georgia Public Service Commission, 371

U.S. ~B5 (1963), McDermott V. Wisconsin, 22B U.S. liS (1912).

The United states Congress ~nd the Gener~l Assembly of

Kentucky eaoh have the ultl.mate power over the e.nities they

craate. Congress ca~ ·ctlJ:'tailthe allthorit:y of. 'l'VA.V The

Gener.al l\.ssembly can alter the Buthori ty of electrica 1 cooper-

atives established under ita acts.

cl) Mr. Justice Burgar opserved in Tennes~ee Valley v. Hill,
437 U.S. 1!>3, SB S.Ct. 2279 (1978),

OUr individual appraisal of the ~isdom or unwisdom
of a parti~ular course consoio~sly selected by the
Congress is to be put aside in the prooess of inter-
p~eting ~ statute. Once the meaning'of an enaotment
is discerned and its Donl>tituti.onality de!:;ermined,
the jUdici~l process coroes to an end ••••

• in our constitlltional system the commitment to
the separation cz. powers is too fundamental for us ..
to p:t·e-elllpt Gongress.iolldlact Lon by judicially decreeing
what accord, ~ith 'commonsense and the public weal'.
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But sO long as plaintiff cooperatives distribute

power purchased from TVA they must comply with the

legitimate cDnditiDns im~osed upon them by TVA.

An appropriate order i.s this day e1'l.t.er~d.

DATED I September 25, 1979.

ENTt::REP

Sf? 27 i979


