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MEMORANDUM OF LAW
 

Comes Shelby Energy Cooperative, Inc. (“Shelby Energy”), by 

counsel, and in response to the Commission Staff's request at the 

Informal  Conference  held  on  May  5,  2011  submits  herewith  its 

legal  grounds  why  a  Certificate  of  Convenience  and  Necessity 

(“CPCN”) was and is not required for the installation of Shelby 

Energy's AMI system, nor is PSC permission required to borrow any 

money to finance installation of the AMI system. 

There are two reasons why a jurisdictional utility may be 

required to obtain PSC permission in connection with facility 

construction. The first is to obtain a CPCN for the construction 

of physical facilities pursuant to KRS 278.020(1). The second is 

because  the  utility  incurs  indebtedness  for  the  purpose  of 

constructing those facilities pursuant to KRS 278.300(1). Neither 

of these grounds requires Shelby Energy to obtain advance PSC 

permission for the installation of its AMI system. 
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First, KRS 278.020(1) has two exceptions when a CPCN is not 

required  for  facility  construction.  The  first  is  for  “retail 

electric suppliers for service connections to electric-consuming 

facilities located within its certified territory”. The second is 

for “ordinary extensions of existing systems in the usual course 

of business”. 

Shelby  Energy  is  a  retail  electric  supplier.  It's  AMI 

system and AMI meters have been and are being installed as an 

integral part of the service connections to its members (who own 

and/or  operate  electric-consuming  facilities)  within  its 

certified  territory.  Therefore,  Shelby  Energy  is  exempt  from 

obtaining  a  facility  construction  CPCN  pursuant  to  the  first 

exception provided in KRS 278.020(1). 

Assuming  arguendo  that  the  first  exception  is  not 

applicable,  Shelby  Energy  is  also  exempt  from  obtaining  a 

facility  construction  CPCN  because  the  AMI  facilities  are 

ordinary course of business construction. 

807 KAR 5:001 Section 9(3) reads as follows:

(3)  Extensions  in  the  ordinary  course  of 
business.  No  certificate  of  public  convenience  and 
necessity will be required for extensions that do not 
create  wasteful  duplication  of  plant,  equipment, 
property or facilities, or conflict with the existing 
certificates or service of other utilities operating 
in the same area and under the jurisdiction of the 
commission that are in the general area in which the 
utility  renders  service  or  contiguous  thereto,  and 
that  do  not  involve  sufficient  capital  out  lay  to 
materially affect the existing financial condition of 
the utility involved, or will not result in increased 
charges to its customers. 

2



The AMI system is not a wasteful duplication because it 

replaces the existing meters. The AMI system does not conflict 

with an existing certificate or service of any other utilities 

operating in the same area or contiguous thereto. Since the AMI 

system was and is being funded entirely with internally-generated 

net operating revenue, it does not involve sufficient capital to 

materially  affect  the  existing  financial  condition  of  Shelby 

Energy,  nor  will  it  result  in  increased  charges  to  Shelby 

Energy's customers. The net operating income being used to pay 

for the AMI system was generated over the years prior to the 

recent Shelby Energy general rate increase, which rate increase 

was necessary to cover future operating expenses, not pay for the 

AMI system. 

According to the Honorable Jerry Weutcher, there has been a 

long-standing unwritten “rule of thumb” utilized by the Public 

Service Commission to determine whether facility construction is 

an extension in the ordinary course of business. It has been 

referred to as the “10% rule”. Construction totaling less than 

10% of the utility's plant is generally considered an ordinary 

course  extension.  Mr.  Weutcher  advised  the  undersigned  at  a 

recent water district commissioner training session that the “10% 

rule” was no longer safe to rely upon, it having been replaced by 

a similar “5% rule”, which was safe to rely upon. 

Shelby Energy's total plant value as of December 31, 2009 

was $70,956,033. It's distribution plant at that time was valued 
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at $64,635.274, not counting an additional $3,008,343 work in 

process. (See AMI Testimony of Debra Martin.)  The approximate $3 

million cost of Shelby Energy's AMI system is well less than 5% 

of either figure and therefore falls within the “5% rule”. 

Shelby Energy is not required to obtain PSC approval to 

incur indebtedness to pay for the AMI installation because it is 

not borrowing money for that purpose. As shown in the testimony 

of  Debra  Martin  being  filed  contemporaneously  with  this 

Memorandum, the AMI system installation has and will be funded by 

Shelby Energy completely from internally-generated net operating 

revenue. 

In  conclusion,  Shelby  Energy  is  not  incurring  debt  to 

install  the  AMI  system.  Since  the  installation  of  the  AMI 

facilities  falls  within  one  or  the  other  of  the  construction 

exceptions  in  KRS  278.020(1),  Shelby  Energy  was  and  is  not 

obligated to obtain a CPCN from the Public Service Commission for 

installation of its AMI system. 

Respectfully submitted,

Mathis, Riggs & Prather, P.S.C.

By: _______________________________
Donald T. Prather
500 Main Street, Suite 5
Shelbyville, Kentucky 40065
Phone: (502) 633-5220
Fax:   (502) 633-0667
Attorney for Shelby Energy 
Cooperative, Inc. 
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