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BACKGROUND

Q1. Please state your name, address and employment.

A1.

My name is D. Scott Ringo, Jr., and I am employed by Cincinnati Bell Telephone Company (“CBT”) as Director – Regulatory Affairs/Business Markets.  In this position, I am responsible for the filing of all tariffs and contracts with the state regulatory commissions, all operations relevant to the implementation and use of the company’s alternative regulation plans, and regulatory matters relative to the holding company and CBT’s Cincinnati-based affiliates.

Q2. Please describe your background and professional experience as they relate to issues in this proceeding.

A2.

I graduated from Northern Kentucky University in 1977 with a Bachelors of Science degree in marketing and business administration.  My professional career spans over 26 years and includes retail operations and customer service, sales and product management, project and logistics management, contract negotiations, and general regulatory management.  

I began my career in June of 1977 as a retail store manager for Madison Office Products, Inc.  In January 1979, I joined CBT as a customer service representative for residential accounts, and in 1980 I was promoted to Systems Analyst in the Information Systems Organization.  In July 1983, I was transferred to the Rates and Revenue Group for the purpose of creating a federal regulatory team to transition responsibilities handled by AT&T to CBT in light of the impending breakup of the Bell System in 1984.  I held various product management positions over the next few years before taking a special assignment as an account executive to AT&T.  In 1987, I was promoted to Staff Manager—Regulatory Affairs and was responsible for developing and implementing regulatory strategies, including rate case and alternative regulation plan filings.  I was promoted to my current position in 1995 with responsibility for all regulatory matters related to business markets activities.

Q3. Have you testified in other regulatory proceedings?

A3.

Yes.  I testified before the Indiana Utility Regulatory Commission (“IURC”) in June 1995 in a hearing related to the IURC’s deregulation of CBT.

Q4. Has CBT previously filed comments or other documents related to CSAs in this proceeding?

A4.

Yes.  CBT filed responses to the information requests presented by the Commission on March 24, 2003.  CBT also filed responses to the information requests of BellSouth Telecommunications, Inc. on April 14, 2003.  I am adopting those responses as part of my testimony and request that they be incorporated into my testimony by reference.

Q5. What is the purpose of your testimony in this proceeding?

A5.

I am testifying on behalf on CBT on all issues concerning the use of contract pricing, or contract service arrangements (“CSAs”) as the term is used by the Commission, based on CBT’s Alternative Regulation Plan, the Commission’s administrative regulations, and relevant Kentucky statutes.  Specifically, my testimony provides support for CBT’s responses to the information requests regarding its use of and need for CSAs.

Q6. How is your testimony arranged?

A6.
My testimony is divided into the following sections:

I.  
Executive Summary

II.  
CBT’s use of CSAs

III.  
The Competitive Marketplace

IV.  
Competitive Pricing 

V.   
Statutory Authority

VI.       Conclusion

I. EXECUTIVE SUMMARY

CBT currently uses CSAs throughout its Ohio and Kentucky operating area pursuant to approved alternative regulation plans in each state.  In accordance with its alternative regulation plans, CBT is authorized to enter into CSAs in response to competition as well as in certain unique circumstances.  CSAs and, more specifically, the pricing flexibility inherent to CSAs are crucial to CBT’s ability to compete head-to-head with competitive telecommunications providers in today’s telecommunications marketplace.  CBT must also have the flexibility to respond to the unique service requirements of large business customers in order to retain those customers and prevent the loss of the customers’ contributions to the joint and common costs of maintaining the network.  Finally, CBT contends that the Commission is authorized to permit the use of CSAs in accordance with KRS 278.160(1) as well as KRS 278.512 and that doing so is in the public interest.

II. CBT’s use of CSAs
Q7. Does CBT currently make use of CSAs in its Kentucky operating area?  

A7.

Yes.  CBT has entered into CSAs with business customers throughout CBT’s Kentucky operating area.  Generally, these customers are larger businesses with unique needs and/or with competitive service alternatives.  

Q8. How many CSAs has CBT executed from 2001 through March of 2003?

A8.

CBT has executed approximately 39 CSAs from January 2001 through March 2003 in its Kentucky operating area.  Each of the CSAs is on file with the Commission.

Q9. How long has CBT used CSAs? 

A9.

CBT, like other providers, used CSAs in unique circumstances prior to the advent of local competition and alternative regulation.  CBT has used CSAs in Ohio since 1985 and in Kentucky since the early 1990s.  

Q10. Please describe the circumstances under which CSAs were used historically.

A10.

The early use of CSAs in Ohio was primarily the result of major Cincinnati corporations such as General Electric and Procter and Gamble considering the installation of private networks at their corporate headquarters in Cincinnati and in other satellite operations located in Greater Cincinnati and throughout the nation.  In order to retain these companies on CBT’s network, to prevent the stranding of large amounts of network facilities and to avoid the loss of large revenue streams, CBT revaluated its pricing policies and developed competitive pricing arrangements to address the unique circumstances of these customers. 

Since the early 1990s and with the growth and influx of larger corporations into Northern Kentucky, CBT reevaluated its pricing policies in Kentucky, in order to develop competitive pricing to some customers, and to enter into CSAs where unique circumstances warranted their use.  

Q11. Under what authority did CBT enter into these CSAs in Kentucky?

A11.

Prior to its Kentucky alternative regulation plan (“the Kentucky Plan”), CBT was authorized by the Commission’s regulations to enter into contract services arrangements with the adoption of 807 KAR 5:011, Section 13, in August 1984.

Q12. Under what authority does CBT make use of CSAs today?

A12.

Today, CBT is authorized to execute CSAs by its Kentucky Plan, approved in Case No. 98-292, which is set forth in CBT’s General Exchange Tariff PSCK No. 3, Section 2.1.  The tariff includes a description of the authorized use of CSAs as well as the procedures for filing such agreements with the Commission.  

Q13. Please explain the use of CSAs under the Kentucky Plan.

A13.

The Kentucky Plan provides that CBT may enter into individual contracts with its customers to provide any service or bundle of services in response to competition and in other unique circumstances.  

Generally, CBT can enter into a CSA with a particular customer and provide service at non-tariffed rates where a competitive carrier has offered service to a customer at rates below CBT’s generally available tariff rates.  CBT can also enter into CSAs where the nature of the customer and the types and quantities of services requested can be characterized as “unique circumstances.”  In either case, CBT has the flexibility to offer a contractual arrangement, including reduced rates, in order to retain the customer.  This flexibility is crucial to CBT’s ability to (1) cover the fixed costs of its network and the business as a whole, (2) avoid stranded investment, and (3) improve the overall financial position of the company to the benefit of the general body of ratepayers.

Q14. Please provide an example of CBT using CSAs as a result of competition.

A14.

The following is an example of an actual competitive bid faced by CBT.  (The names of the customer and CLEC have been withheld to protect the privacy of the parties.)

The Alpha Company, a current customer of CBT, decided to request bids for its existing services.  First, Alpha contacted CLEC X and requested an analysis of Alpha’s account and the services provided by CBT and to provide Alpha with a price for the same services or a similar provisioning of those services.  Once CLEC X submitted the proposal to the Alpha Company, Alpha contacted CBT to provide a price quote based on CLEC X's proposal.  Alpha Company could have simply chosen to hand over a copy of CLEC X's proposal for CBT to review or verbally discuss the proposal and ask for a counter offer.  In this case, Alpha decided to share the CLECs proposal with CBT.  CBT then had to analyze the costs of providing service to the customer in order to decide whether to meet the price offered by CLEC X, propose a lower price than CLEC X’s bid, or stay with its existing tariffed pricing.  In this case, CBT responded with a CSA pricing offer that was below the tariffed rates that was accepted by the customer.  Both parties and the public benefited from this transaction.

In yet another example, Beta Company, a user of high-capacity trunking, met with a CLEC Z who proposed a flat $2000 per month price as opposed to CBT’s tariffed rates of $2587 per month for these services.  In this case, the customer decided to immediately purchase the services from CLEC Z without ever contacting CBT for a counterproposal.  CBT learned of CLEC Z’s offer when the customer called to disconnect their existing CBT services.

Q15. In general, what risks does CBT have if it does not meet or beat a competitive offer?

A15.

Under any scenario, CBT risks losing the customer’s business outright, along with the inherent contribution to joint and common costs, if CBT does not aggressively bid to retain the business using the CSA option.  If CBT is asked to meet or beat a competitive proposal to maintain the customer, CSAs are often CBT’s only option for doing so.  

Q16. Does CBT always have the opportunity to meet or beat competitive proposals?

A16.

No.  As referenced in the response to question 14, CBT is not always provided the opportunity to competitively bid for an account.  When this happens and a CLEC submits a bid for services lower than CBT's rates, CBT simply loses the customer to the competitor.  That is just how one expects customers to act in a competitive market.

Q17.  Please explain what you mean by “unique circumstances” and provide an example of CBT’s use of CSAs in such circumstances.

A17.

“Unique circumstances” might arise where a customer has the option of building a private network rather than purchase services from CBT or where the customer has unique service requirements, wants unique service arrangements, requests unique combinations of services, and/or purchases a high volume of service(s).  

As mentioned earlier, General Electric is a good example of a customer whose unique circumstances warranted the use of a CSA.  At one point, GE seriously investigated the option of building a private network to switch and transport their local and long distance traffic both locally as well as nationally.  GE’s communications needs were large enough for them to justify the purchase of a Lucent 5ESS switch for their Evendale plant.  This is the same switch type used in most of CBT's own central offices. At the time, GE’s communications requirements accounted for approximately 20% of CBT's Evendale central office and outside plant capacity.  GE approached CBT at the time of their analysis to request better pricing as an alternative to the installation of a private network.  Based on GE’s request, CBT performed an in-depth network analysis of loop lengths, repeaters, poles, underground facilities, terminals, etc. to specifically identify the customer specific costs of providing service to GE and their many Cincinnati locations.  By comparing GE’s costs to CBT’s average costs and tariff rates, CBT was able to create a pricing proposal that was viewed favorably enough by GE to halt further consideration of building and operating a private network.  

And as mentioned previously, because GE utilizes approximately 20% of CBT's Evendale central office and outside plant, CBT would have incurred a significant amount of stranded switch and outside plant facilities had it not had the flexibility to price its services based on both a competitive situation as well as the unique circumstances of the customer.
Q18. In what other areas or jurisdictions of its operating territory does CBT use CSAs?  

A18.

CBT uses CSAs rather extensively in its Ohio operating area.  CBT filed 281 CSAs with the Public Utility Commission of Ohio (“PUCO”) from January 2001 through March 2003.  CBT also makes use of CSAs in Indiana although it is not required to file the agreements with the IURC because CBT’s local exchange services and related pricing are deregulated in the state.

Q19. Please explain any differences in Kentucky and Ohio with respect to CBT’s ability to use CSAs.
A19.

The ability to use CSAs is essentially the same in Kentucky and Ohio.  Like the Kentucky Plan, CBT’s Ohio alternative regulation plan (“the Ohio Plan”) and the PUCO’s local competition rules provide that CBT may enter into individual contracts with its customers to provide any service or bundle of services in response to a competitive offering or other unique circumstances.  Generally, CBT can enter into a CSA with a particular customer and provide service at non-tariffed rates where a competitive carrier has offered service to the customer at rates below CBT’s generally available tariff rates.  CBT can also enter into CSAs where the nature of the customer and the types and quantities of services requested can be characterized as “unique circumstances.”  As previously stated, CBT is provided the flexibility in either case to offer a contractual arrangement at reduced rates in order to retain the customer.  

Q20. Please describe any differences regarding the filing of CSAs in Kentucky and Ohio.  

A20.

The primary difference is that CBT’s Ohio Plan contains more specific filing requirements than CBT’s Kentucky Plan.  The Ohio Plan specifically details the information to be filed with any request for contract approval while the Kentucky Plan does not.  The information required to be filed by the Ohio Plan includes the following:  (1) cost information demonstrating that the contract price is above the long run service incremental cost (“LRSIC”) along with the imputation test, if applicable; (2) evidence or description of the relevant competition; and (3) a cross-reference to the service offerings as set forth in CBT’s Ohio tariff.  

With respect to cost support information, the most significant difference between the Kentucky and Ohio requirements is that the Ohio Plan specifically requires CBT to price contractual arrangements that include both regulated and nonregulated services above the aggregate LRSIC for the regulated services.  

The other significant difference between the two plans is that the PUCO has determined that the CSA customer’s name should be treated as confidential information.

III. Competitive marketplace

Q21. You state that CBT uses CSAs in response to competition.  Please describe the competitive marketplace in CBT’s Kentucky operating area.

A21.

Twenty-five (25) CLECs, not including seven (7) wireless service providers, currently provide a variety of telecommunications products and services, both regulated and unregulated, in targeted segments of CBT’s six county Northern Kentucky operating area.  Thirty-seven CLECs are currently operating in CBT’s Ohio territory.  In addition, the PUCO, as a condition to the Ameritech/SBC merger approval, mandated that Ameritech create and operate a CLEC in four Ohio areas, one being the Cincinnati market, and that they maintain a presence in those areas for a minimum of three years.  

Competition in CBT’s operating area ranges from some residential competition to aggressive competition in the business market.  There is a limited amount of residential competition, mainly in multi-tenant dwelling units (“MDUs”).  The primary area of competition is in the business market, where a number of CLEC providers compete today.  Large CLEC companies such as NuVOX Communications, Inc. (“NuVox”), Time Warner Telecom L.P. (“Time Warner”), ICG Telecom Group, Inc. (“ICG”), and MCIMetro Access Transmission Services LLC (“MCI”) provide a full complement of telecommunications products and services.  These range from local exchange access service (1FBs to DS3s and above), high cap trunking, line features, long distance, internet access, CPE and voicemail, among others.  Some providers, such as NuVox and Time Warner, have chosen to enter the market by provisioning service primarily over their own facilities and/or by purchasing unbundled network elements (“UNEs”); where necessary, these providers fill out their product offerings by reselling CBT’s retail services as a secondary approach.  Other providers, such as ALL Communications and Phone-Link, Inc., have chosen to resell CBT’s retail services exclusively.

Q22. Based on your knowledge, how are CBT’s competitors marketing their local exchange products today?

A22.

In my experience, CLECs are very strategic in their sales and marketing efforts whether they are just entering a market or have been there for years.  Rather than trying to provide ubiquitous service throughout an incumbent’s operating area, CLECs tend to target the largest telecommunications users and most lucrative accounts.  They often bypass large numbers of customers with the clear intent of serving just one specific customer or group of customers in a particular geographic location.  

Specifically, CBT’s experience has shown that CLECs often target customers in particular business segments (such as realtors) or of a certain size (such as PBX users) or with high traffic usage levels (such as those with T-1 facilities and above).  Additionally, a CLEC often solicits only specific customers within defined areas of its certified operating territory based on the customers’ geographic proximity to the CLEC’s facilities and other related economic factors.  Quite simply, CLECs are not providing service to all customers, and in most cases, their publicly stated business plans reveal that they do not intend to serve all customers.  
Q23. In your opinion, why are CLECs offering service in this manner?

A23.

The Commission’s rules for CLECs both permit and foster these very narrow and highly selective business plans and give CLECs the ability to pick and choose customer opportunities and market segments for penetration.  Simply put, CLECs are applying for and receiving broad-based regulatory approval to offer service throughout CBT’s entire six county operating area.  They then market to specific high-volume customers where the opportunity for profitability is immediate and substantial.



CLECs are simply looking for the most economical market entry.  Thus, they are looking for high concentrations of telephone service that can be served with minimal investment, such as large businesses or MDUs, and/or where margins can significantly be exploited such as higher priced business services.  Services with little or no margins, or where it is difficult to reach large numbers of customers efficiently, such as many residential and small business services, offer little opportunity for profits in the short run and thus are less attractive to competitors.

Unlike ILECs, CLECs do not have provider of last resort responsibilities and do not have facilities extending to virtually every possible customer.  Both of these historic ILEC obligations were supported by universal service policies and regulated price structures that kept residential rates low and business rates high relative to costs.  Thus, CLECs marketing opportunities are partly the result of traditional rate making and the higher rates charged to business customers.

Q24. Please explain CBT’s contention that CSAs are necessary for the company to respond to competition and, more specifically, to competitors’ market-entry strategies. 

A24.

Without the ability of ILECs to competitively bid for individual customer opportunities with unique pricing arrangements, ILECs run the risk of lost business, the inability to cover fixed costs, stranded plant, impeded cash flow, gradual and steady erosion of financial stability and, perhaps financial disaster.  CBT continues to incur expenses in support of universal service.  Moreover, CBT has traditionally been required to price services in order to maximize contribution rather than to reflect the underlying costs of providing service to customers.  CLECs, on the other hand, use marketing strategies that generally enable them to provide service at rates that are lower than CBT’s tariffed prices.  Thus, CBT would be denied the opportunity to compete for these customers if it could not employ CSAs that reflect the costs of providing service to the CSA customer.  Permitting CLECs to follow such marketing practices while artificially restraining ILECs’ ability to compete based on cost of service is not economically sound.  

CBT’s ability to compete on price is critical in these competitive instances.  If CBT is not granted pricing flexibility, it will loose the opportunity to retain the most lucrative accounts along with the associated revenue stream.  In addition, network facilities will be stranded, and the company’s ability to cover fixed costs and fulfill carrier of last resort responsibilities will be under continuing pressure and may eventually cease.  

IV. COMPETITIVE Pricing

Q25. How does CBT determine the price of services sold under a CSA?

A25.

In both Kentucky and Ohio, CBT prices services sold via a CSA in accordance with the detailed cost recovery requirements of its Ohio Plan.  Specifically, as mentioned earlier, the Ohio Plan requires CBT to price contractual arrangements that include both regulated and nonregulated services above the aggregate LRSIC for the regulated services.  For example, a contract to provide a number of regulated services may price one or more regulated services, say additional trunks, below the LRSIC for the trunks so long as the aggregate price for all of the regulated services, including the trunks, is above the aggregate LRSIC for all regulated services.  In other words, some individual prices may be below LRSIC and some may be above LRSIC so long as the aggregate price of the entire contract is above the aggregate LRSIC.  As a result, the price for a service in one contract may reflect a price below that stated in another contract or stated in the tariff based on the unique combination of services purchased by a particular customer.  If the aggregate LRSIC test is met, the total price of the contract meets the cost requirements.  

Q26. How does this pricing methodology serve the public interest?

A26.

The basic purpose of the “aggregate LRSIC test” is to ensure that carriers price services, or bundles of services, sold through a CSA to cover the costs created in providing those services.  By ensuring that carriers’ costs are covered, the aggregate LRSIC test serves the public interest.  Specifically, CSA customers, like other customers who purchase services at tariff rates, will be contributing to the joint and common costs of providing service to all customers in the operating area.  The more customers contributing to joint and common costs, the lower the overall price of services for everyone.  If ILECs were no longer permitted to use CSAs in response to competition, the contributions provided by large users to the fixed costs of maintaining universal service (including the network and other overhead expenses) will no longer be available and will necessarily have to be recovered from small business and residential customers within the local exchange area.

The “aggregate LRSIC test” also serves the public interest by providing the necessary pricing flexibility for CBT to respond to competition and other unique circumstances.  This test recognizes that the important standard is whether or not the pricing of a service bundle is equal to or above the total long run incremental cost incurred by CBT to provide the service bundle to the prospective customer.  So long as the total price for the bundle of services covers CBT’s costs to provide the service, the company and its customers are better off than if the sale were not made because the CSA customer’s contribution to fixed costs is maintained.

Q27. Do you think CSAs are important to the growth of competition in CBT’s operating area?

A27.

Yes.  Competitive pricing and the resulting pricing flexibility are crucial not only to the ongoing viability of CBT but also to the viability of competition in the local telecommunications market.  Restricting CBT’s ability to price services based on competition is economically inefficient for a number of important reasons.  First, if CBT loses customers based solely on its inability to match a competitor’s price, the market forces that drive companies to improve may be reduced or eliminated.  There would be little or no incentive for CBT to improve operations, reduce costs, or create better products to retain existing or gain new customers.  Similarly, CBT’s competitors may have little reason to improve their operations, services, etc.  Secondly, customers will not benefit from competition since non-economic constraints will preclude them from purchasing the desired or preferred services at the lowest possible prices.  Third, as discussed in more detail above, the ILEC that loses the customer does not benefit because it will have a smaller subscriber base from which to recover its fixed costs.  Thus, the only entity that stands to gain from such pricing restrictions is the CLEC that acquires a new customer it might not otherwise be able to obtain if required to compete against all providers, including CBT.  Again, I believe that CSAs and pricing flexibility are crucial to the sustainability of competition in today’s marketplace.

Q28. How does the use of CSAs affect CBT’s operations?

A28.

As the Commission knows, CBT continues to operate under its Kentucky Plan.  As a result, when CBT lowers prices to meet a competitive threat, there is simply less revenue collected than if the company had been able to continue to sell the service at the higher, tariffed rate.  CBT, therefore, has no incentive to use CSAs indiscriminately.  CBT and other ILECs under alternative regulation only seek to preserve their options to compete on either an individual or case-by-case basis in order to retain, grow or attract new business.  

Q29. In CBT’s experience, what do customers want and expect from their telecommunications service providers?

A29.

Customers expect CBT to provide a broad range of reliable and high quality telecommunications products and services to them at competitive prices in a timely manner. It is just that simple.

Q30. Based on your experience, do customers understand the difference between regulated and unregulated products and services? 

A30.

Absolutely not.  Based on the calls and inquiries the Commission Staff receives on a daily basis, Staff can attest to the fact that customers are confused as to which products and services fall under the Commission’s regulatory authority and which products and services do not.  I do not believe that customers care what is regulated or what is not regulated.  Customers essentially tell CBT that they do not know or care about regulatory distinctions or regulatory “constraints” when they demand the best offer at the lowest price.

Q31. Do customers understand the regulatory constraints on competitive pricing?  

A31.

No.  Customers receiving the attention of multiple telecommunications providers immediately expect the same type of treatment that exists in their own business environments.  In other words, customers expect providers to compete with one another to win their business by offering them the best combination of products and services at the lowest possible price.  They expect CBT to react to their communications needs the same as a CLEC, whether that entails price or service or both.  

A prime example of this expectation is the Commonwealth of Kentucky’s own procurement practices.  CBT is currently involved in a competitive bid with one Kentucky agency for existing services that CBT provides today.  Several telecommunications services providers are competing for the business and the CBT account team has specifically been told that its tariffed rates are unacceptable and that CBT must meet the lowest out-of-state provider’s offer or no longer remain in contention to keep the existing business.  The loss of this account would be significant to CBT.  As previously stated, this bid is currently in progress, so I am unable to identify the parties involved or the specific details surrounding the competitive situation at this time.  However, the agency’s decision should be public knowledge by the time of the hearing in this case.



This agency’s process is really no different than a company soliciting a bid to provide office supplies.  There are likely to be a number of providers who offer the desired supplies.  The customer will compare the quality, price, customer service, and other factors in determining which competitor has the best offer.  The customer may also try to negotiate a better price based on purchase volume, future purchase commitments, delivery time, etc.  In other words, customers, such as this Kentucky agency, can and do shop around.  Telecommunications services are no different.  The customer is looking for a total package and does not care about, nor want to learn about, constraints that impact certain products in the package. 



What a customer truly wants is a provider who meets the customer’s own criteria of what constitutes a successful purchase.  This may be a sales representative that is available when needed, service that is prompt and effective, or perhaps the lowest price no matter what the level of personal attention.  While customers may only have had one choice in the days of monopoly services, today they have a direct influence on the market by exerting the power to select among providers and service alternatives. 

Q32. Do customers expect unique pricing and should all customers receive the same pricing for services?  Explain.

A32.

Customers do not expect everyone to pay the same price, nor should they receive the same price.  Ubiquitous pricing is not appropriate and does not reflect either the actual underlying cost structure of serving unique customers or the competitive marketplace that currently exists.  First, it ignores the differences in the costs of serving diverse customers and customer groups.  Because of size, location, service requirements and/or unique serving characteristics, the cost of meeting the communication needs of a specific customer may be substantially below that of the tariff class to which they are assigned.  Further, such a uniform pricing policy would ignore this Commission’s historic recognition of the role that contracts have played in addressing inequities and potential negative impacts engendered by blind adherence to tariffed or uniform pricing. Prior to the Telecommunications Act of 1996 that created the current CLEC market, contract pricing for volume and term discounts was in place for some large customers in both competitive and monopoly environments.  Secondly, such an adherence to uniform pricing would ignore the fact that competition due to the advancement of technology and other conditions is constantly in flux and can vary not only from area to area and provider to provider but also from customer to customer.  Third, good customers often expect to be rewarded through lower prices or better service.  Finally, as I have mentioned before, CLECs are not providing service to all customers and are very selective when it comes to deciding which customers they want to service.  Providers must be able to look at a customer’s needs and evaluate the potential cost efficiencies of providing service to that customer when developing contract pricing. 

Q33. Do you believe that LEC use of CSAs is appropriate?  If so, why?  
A33.

Yes.  CSAs are a viable and proven way for LECs to compete head-to-head where competitive or unique circumstances exist while continuing to provide products and services at fair, just and reasonable rates to general users.  This is especially important to ILECs, CBT in this case, since they are required to continue maintaining the legacy local exchange network as well as fulfilling traditional incumbent provider mandates.  These include providing residential service in accordance with universal service policies and acting as the provider of last resort, neither of which is required of CLECs.  CSAs allow CBT to be competitive where CLECs are targeting their sales and marketing efforts.  Thus, CSAs allow CBT to maintain a revenue stream, even if reduced, which in turn allows CBT to provide favorable rates to the general body of consumers.  In doing so, CSAs serve the public interest.

V. Statutory authority
Q34. Does the Commission have the authority and direction it needs to allow CSAs?
A34.

First, let me state that I am not an attorney and cannot offer a legal opinion.  Based on my years of experience and on the knowledge I have gained working with the Commission, its Staff and counsel, as well as my own counsel, however, I believe that the Commission does have specific statutory authority to allow the use of CSAs.  KRS 278.160(1) authorizes the Commission to adopt rules governing the filing of carriers’ schedules of rates and conditions for service.  In accordance with that statute, the Commission adopted administrative regulations containing rules for filing tariffs and, specifically, special contracts containing rates, charges or conditions of service not included in a company’s general tariffs.  



The legislature also gave the Commission the authority to permit alternative forms of regulation when it enacted KRS 278.512.  This statute addresses the emergence of a competitive telecommunications marketplace and gives the Commission the ability to engage in alternative regulation when it is in the public interest.  When the Commission’s approved CBT’s Kentucky Plan, which provides for the use of CSAs, it did so in accordance with KRS 278.512.

Q35. Has CBT used CSAs in the manner permitted by its alternative regulation plan?
A35.

Absolutely.  As stated earlier, in accordance with its Kentucky Plan, CBT has entered into approximately 39 CSAs from January 2001 through March 2003 in its Kentucky operating area.  CBT’s Kentucky Plan is premised, in part, on the balance between maintaining low prices for residential services while meeting competition head-on through the use of CSAs.  If the Commission were to take away CBT’s right to use CSAs, then CBT’s Kentucky Plan loses significant value not only to CBT but also to the ratepayers.  

Q36. Do you believe there is a conflict between the use of CSAs to provide off-tariff pricing and KRS 278.170(1) that prohibits unreasonable differences between customers as to rates or service?
A36.

No, I do not.  The statutes prohibiting unreasonable differences in prices and services, reduced rates, etc. were created prior to a competitive marketplace and well before the enactment of KRS 278.512.  Through KRS 278.512, the legislature has clearly given the Commission broad powers to address a competitive marketplace and the need for competitive pricing that comes with a competitive marketplace.  CBT believes the legislature knew and understood the authority it was granting the Commission when it enacted this statute.  

Q37. In your opinion, should the Commission continue to permit carriers to use CSAs?  If so, why and under what circumstances is the use of CSAs appropriate?  
A37.

Yes.  CBT believes its use of CSAs is both appropriate and lawful under KRS 278.512.  CBT entered into its Kentucky Plan because of its need to address an emerging competitive marketplace.  The Commission approved the Plan, including the use of CSAs, in order to allow CBT to remain competitive while requiring CBT to provide service, with limited exceptions, to all customers within the operating territory.  CBT uses CSAs to meet competitive offers by CLECs as well as address unique customer situations not covered by its tariffs.  Both these scenarios are appropriate and necessary in order for CBT to remain a viable provider of service to the entire public that it serves.

CBT does not believe that it is necessary for the Commission to delineate a list of exclusive criteria for use when a service should be sold by tariff or by CSA.  The statutes, administrative regulations, and the Kentucky Plan adequately address the use of special contracts and provide the Commission with ample oversight regarding their use.  Where deemed necessary, the Commission included specific conditions for the use of CSAs in various companies’ alternative regulation plans.  Additional regulations, therefore, are unnecessary for the Commission to ensure that all carriers use CSAs appropriately.  Instead, the Commission should continue to permit carriers to enter into CSAs based on individual customer needs as well as in response to competitive or other unique circumstances.  Market and economic conditions will function to prevent the abuse of CSAs by carriers without the need for further regulation by the Commission.  CBT’s Kentucky Plan, including the process detailed in the plan, is a model for the filing and acceptance criteria for CSAs.

Q38. Is deregulation of CSAs necessary to promote competition in the local exchange market?
A38.

No.  CBT’s Kentucky Plan, along with its Ohio Plan, exemplifies how CSAs work in a competitive, regulated marketplace and why further deregulation is not necessary.  

Q39. What policy should the Commission adopt or reaffirm with respect to CSAs?
A39.

The Commission must maintain the overall availability of good and valuable telecommunications services at just and reasonable rates while allowing all competitors, including CBT, to adjust to the competitive marketplace when doing so is economically efficient.  CBT will continue to maintain universal service and fulfill carrier of last resort obligations, but it must have competitive pricing flexibility in order to do so.  

Q40. Are CBT’s recommendations regarding CSAs in the public interest?  
A40.

Even if CBT prices contract services to cover all variable and some fixed costs, doing so benefits the average customer because the contract customer continues to contribute to the fixed costs of operating and maintaining the network.  If the contract customer leaves the network, on the other hand, all customers remaining on the network will be required to absorb the former customer’s contribution.  CBT maintains that a competitive model that lacks pricing flexibility is inherently unsustainable and will eventually result in less competition, higher rates for all customers, and leave only the high cost or less desirable customers to be served by CBT.  The Kentucky General Assembly stated it best when it enacted KRS 278.512(1)(b):  “Flexibility in the regulation of the rates of providers of telecommunications service is essential to the well-being of this state, its economy, and its citizens.”


So long as the total price for the bundle of services covers CBT’s costs to provide the service, the company and its customers are better off than if the sale were not made because the CSA customer’s contribution to fixed costs is maintained.

Q41. Is it appropriate for the LECs to file CSAs for Commission approval?
A41.

807 KAR 5:011, Section 13 and CBT’s Kentucky Plan require that all contracts be filed with the Commission for approval of any rates that are different than those in CBT’s general tariff.  However, KRS 278.512 can be interpreted to allow the Commission to change its existing rules and no longer require the filing of CSAs by the ILECs, much as it has for CLECs today.  Obviously CBT would appreciate any effort to reduce its administrative burdens as much as possible, but CBT would ask only that whatever the Commission decides with respect to CSAs going forward that it apply to all LECs, including CLECs and ILECs.

Q42. Are there any unique circumstances faced by CBT that the Commission should consider in its consideration of CSAs?  Please explain.
A42.

Yes.  CBT provides service in a market area that, while divided by a river and state lines, operates as one economic and marketing region.  Advertising mediums such as radio, television and newspapers focus on this entire area so any marketing is generally targeted to and received by all customers in CBT’s operating area.  Greater Cincinnati customers generally expect the same competitive pricing options and services and availability throughout the area by any provider, including telecommunications services.  CBT must be able to compete and provide customers with products and services in a similar fashion absent any regulatory differences since customers blur the distinction between the states.  Thus, if CBT cannot offer CSAs in Kentucky, Northern Kentucky customers will be at a disadvantage compared to Ohio customers who can purchase services via CSAs.  This could give an Ohio company advantage over Kentucky companies and might ultimately lead to some companies moving from Northern Kentucky to Ohio.

VI. Conclusion
Q43. In conclusion, would your please summarize CBT’s position on the use of 

CSAs.
A43.

CSAs are critically important to CBT, particularly in light of the ways CLECs enter the market.  Fundamentally, it is CBT’s position that CSAs and the pricing flexibility they afford are crucial to CBT’s ability to (1) aggressively compete for customers’ business, (2) retain customers, (3) cover the fixed costs of the network and the business as a whole, (4) avoid stranded investment, and (5) improve the overall financial position of the company to the benefit of the general body of ratepayers.

CBT urges the Commission to continue to permit all telecommunication companies to use CSAs in response to competition or other unique circumstances.  Pricing flexibility is crucial to the continued economic stability of ILECs and is absolutely essential to the viability of competition in provision of local exchange services.  

Additional rules or standards to govern the use of CSAs are unnecessary.  KRS 278.512 authorizes the Commission to adopt alternative requirements for establishing rates and charges if doing so is in the public interest, and the Commission’s existing contract filing requirements provide ample oversight regarding the use of CSAs.  The only relevant standard for the approval of CSAs should be whether the aggregate pricing of all services in the contract is equal to or above the aggregate LRSIC for all services. Moreover, in accordance with KRS 278.512, CBT has entered into an alternative regulation plan which specifically authorizes CBT to enter into CSAs.  CBT, therefore, has a vested interest in preserving pricing flexibility inherent to CSAs.  Such pricing flexibility is one of the fundamental principles upon which alternative regulation is premised.   

Finally, as determined by the General Assembly in the adoption of KRS 278.512, competition in the provision of certain telecommunications services in Kentucky, whether by traditional telecommunications providers or because of the availability of service alternatives, is essential to the well-being of this state, its economy, and its citizens.

Q44. Does this conclude your testimony?
A44.

Yes it does.
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