
COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

ln the Matter of:

ROY G. COOKSEY

ORDER TO SATISFY OR ANSWER

)
)

COMPLAINANT )
)

V. ) CASE NO. 2013-00109
)

VVARREN COUNTY WATER DISTRICT )
)

DEFENDANT )

VVarren County Water District ("Warren District" ) is hereby notified that it has

been named as defendant in a formal complaint filed on March 15, 2013, a copy of

which is attached.

Pursuant to 807 KAR 5:001, Section 19, VVarren District is HEREBY ORDERED

to satisfy the matters complained of or file a written answer to the complaint within 10

days of the date of service of this Order.

Should documents of any kind be filed with the Commission in the course of this

proceeding, the documents shall also be served on all parties of record.

By the Commission

ENTERED

ATTE

NAP 7 8 2013

KENTUCKY PLIBLIC
SERVICE COMMISSION

Exec v D'tor



CO1VIMONWEALTH OF 1<ENTUCI<Y

BEFORE THE PUBLIC SERVICE COMIVIISSION

Piker I g <'lj'13

PUBLlC," Li lVICE
CQMMI='SION

IN THE MATTER OF

ROY G. COOI<.SEY, M.D.,
PETITIONER

VS.

WARREN COUNTY RATER DISTRICT,
DEFENDANT

VERIFIED PETITION
OI»'OY

(,'. COOKSKY, M.D.,
TO REQUIRE THE WARREN COUNTY WATER DISTRICT

TO EXTEND ITS TERRITORY TO PROVIDE
SEWER SERVICE TO HIS FARM

Pursuant to KRS 278.260 and KRS 278.280, Roy G. Cooksey, M.D. ("Dr.

Cooksey"), by counsel, hereby submits his Verified Petition to the I<entucky Public Service

Commission for an orclei requiring Raiien County Rater District {"WCWD") to extend sewer

sei.vice to that portion ol his farm not currently served by Warren County Water District. In

addition, Di. Cooksey petitions for an otcler from this Commission to clirect and require the

Wairen County Water District to hie a petition with the Warren County Juclge/Executive to amend

the territorial limits ot the Warren County Water Disttict pursuant to KRS 74.110 in ordei that the



portion of Dr. Cooksey's farm not currently servecl by it will be inciudecl within its tert itorial

Iilrlits.

Dr. Cooksey's farm, comprised of approximately 101 acres on Lovers Lane in

Warren County, Ikentucky, lies entirely outside the corporate limits of the City of Bowling Green,

ICentuclcy. The property was acquired by D>. Cooksey by deed datecl 2 January 1976, of record in

Deed Book 444, Page 19, in the office of the Warren County Clerk; a copy of that cleed being

annexed hereto n>arkecl APPENDIX I ancl incorporated herein by reference. The cleed itsell's

signiftcant in that the property was acquired by Dr. Cooksey by one boundar y and not. in tracts,

ancl it has not subsequently been subdivided in any tnanner. At the time Dr. Coolcsey acquired the

farm and for many years prior to that date, WCWD and its predecessor, Westside Water District,

provided all water service to the entire fame. In I'act, to this date, the only water service to the

farm has been provicled by WCWD which has both a -Y~-inch and 8-inch water main on the I'arm.

No othet utility presently has or has ever provided water or sewet set vice to the farm.

Sewer ser vice is, likewise, presently available on the farm from WCWD as a sewer

line with manhole has been installed on the farm whet e it fronts Lovers Lane. No other utility has

sewet service presently available to the farm and has never provided sewet service to the farm.

Bowling Green Municipal Utilities'"BGMU "}closest sewer line is over 1,700 feet from the

farm„and it currently has no easement which would provide it the right to install a sewer line to

the farm.

In 1975, the current tet ritorial boundaries of the War>en County Water Disttict

were established by the Warren Fiscal Court pursuant to I<RS 74. 1 10. At that time, though the

entire farm was served by WCWD, the boundat y line actually bisected the farm with absolutely no



rhyme not reason. The boundary line was established arbitrarily by the surveyor —one can only

assume in order that the bounclary be a straight line. As a result of that action, 30 acres acljacent to

Lovers Lane are within the WCWD cunent territorial limits, and the remaining rear 70 acres of the

faltn are outside the current WCWD territorial limits although WCWD remains the only utility

providing water service to any portion of the farm, It is important to note that the farm lies in its

enthety outside the city limits of Howling Green, Kentucky and, tlterefore, outsicle the

jurisdictional limits of BGMU. It is virtually a no fnan s land Dr island with respect to which

neither utility currently has service no> jurisdiction to serve. At no time has any action been taken

by BGMU to extend its territorial limits to include this 70 acres. Attached hereto marked

APPENDIX 2 and incorporated herein by reference is a plat reflecting the Cooksey farn> and the

current territorial limit line of WCWD which bisects it.

D>. Cooksey currently has a bar n on this rear 70-acre portion of his far m but is not

able to provide water or ~estroom facilities to that barn as he has not been pern'titted to extend his

existing WCWD waterlines or extend sewer service over this imaginary service line bounclary. He

has intermittently supplied water to the rear 70 acres by use of temporary service lines but has now

been advised that this is no longer permitted. He has even been advised by BGMU representatives

that he is not entitled to utilize a temporary line such as a hose to provide water for his cattle on

t'e rear 70 acl es or at tf|e barn located thereon.

It might be argued by WCWD or BGMU, with respect to their service boundtuies„

that tl'ley entel eel into an agreemcnt vvhereby they agl eed I hat BGMU woulcl pl ovide service to this

no 1Tlan s land." It is respectfully submitted that any such agreement is invalicl as this property

did not lie within the WCWD territorial limits. WCWD certainly did not have the power or



authority to cede to any othe> utility juriscliction over the real portion of the Cooksey farlrI or the

right to serve that portion of the Coolcsey 1'arm. In addition, no legislative or administrative action

has ever been tal<en to extencl the territorial ol jurisdictional bounclaries of BGMU to include this

property.

While the rear portion of Dr. Coolcsey's farm lies outside the territorial limits

ol'CWD,

the front portion lies within WCWD's territorial limits. The rear portion, as previously

set fbrth, cloes not lie within the jurisdictional limits ol any utility provicling either water ol sewer

service. As a water clistrict, WCWD has a legal ctuty to serve all within its terlitory if'service can

be reasonably extended. See OAG 75-719(a "water district is under an obligation to serve all

inhabitants including the subject applicant within its geographical alea of service as fixecl tlndel.

IC.RS 74.010 and as defined by the certificate of convenience and necessity.") It is submitted that a

voluntary agreement between BGMU and WCWD regarding the allocation of service area

improperly limits this Commission's authority under KRS 278.280 to require WCWD to make

extensions of service that are contraly to or inconsistent with such agreement.

I<RS 278.280(3) speci flcally vests power in the I<entucky Public Service

Coll11TIissiorl to heal" ancl cletel lllille tl'lc I easonableness of an extension when a pel son has col'ne

before this Commission and requestecl a leasonable extension. This fact situation presents the

Commission with precisely the case which shoulcl be addressed by I<RS 278.280(3). Here, we

have a utility (WCWD) curlently uncler the juriscliction of'his Commission which provicles

service to a portion of the fal'm but cleclines to provide service to the remaining portion ol'the farln

which is immediately adjacent. Its I easons for cleclining service are that this portion of the farm is

outside its telritorial lilnits and that it has an agreement with BGMU that it will not do so. As



previously stated, it is the position of the Petitioner that any such agreement is invalid as there was

no statutory or regulatory basis for WCWD to grant another utility (BGMU) authority to serve

pl oper ty whtch was not within WCWD's terl ]tonal hmlts.

A similar situation has arisen with respect to provicling of electric service where

this Commission clid determine that extension of service lines to any portion of a tract ownecl by a

single bounclary to serve that owner would reasonably be concluded to be an ordinary extension.

This decision of the Public Service Commission was upheld in Cumberland Val. R. E. Coop.

Corp. v. Public Serv. Col11 /1, 433 S.W.2cl 103 (1<y. 1968) (APPENDIX 3). In that case, the

appellate court stated:

Under any normal circumstances, if a utility has been renclering service to
a tract of land owned as a single boundary, extension of'he service lines

to any point in the boundary to serve an owner oi tenant woulcl reasonably
be considered to be an ordinary extension in the usual course of business.

The Court went on to state importantly:

It also would be reasonable to consider that the entire boundary is within

the service area of the utility so long as it remains in one ownership.

As previously set forth above, the Cool<sey farm is owned as a single boundary.

See APPENDIX 1. Therefore, in accordance with the Court of Appeals'uling cited above, it

woulcl certainly be reasonable to consider that the entire boundary is within the service area of

WCWD.

No other sewer is reasonably available with BGMU sewer line over I,'700 feet

away with an estimated cost in excess of $300,000 for installation, plus a $320,000 assessment for

connection to BGMU. In order to install such a sewer line, it would also require Dr. Cooksey to

obtain easements across acljacent property by agreement as he certainly does not have the right to



condemn. In the event BGMU attempted to utilize its right of conclemnation, there noway very well

exist a question to be raised with the cotu ts as to whether or not the condemnation was for a public

purpose or necessary in view of'he fact that a«lequate water and sewer coul«l be obtained on the

fat'rn I't'om %CvVD.

ln Carroll County IVater District IVo. l ». Gallat'in County l'Vater District', (Ky.

Court of Appeals, Apt il 23, 2010) (APPENDIX 4), the Court of Appeals, in an unpublished

opinion„properly held that a utility does not have an exclusive right to setve its ter>itory. The sole

issue is whether a wasteful «lupi ication of service results. The Court in tltat case detet mined there

was none since there was no water service within the service area. This is precisely the case

presently bef'ot e this Commission. There is no sewer service in the immediate vicinity of'he

Cooksey property other titan the sewer line of %CAVD which is actually insta lie«l on the Cooksey

1'arm. The extension of the existing water and sewer lines f'rom the fi.ont 30 acres to the reat 70

acres would certainly not result in a wasteful duplication of service not wasteful duplication of

f'ac i 1 i t i es.

The Public Service Commission has the authority to direct a water district to seek

an expansion of existing boundaries to make reasonable extensions of service. Christian County

I'Vater District, Case No. 90-220 (Kentucky PSC February 20, 1991); Campbell County ICentuci«y

IVater District, Case No. 8505 (Kentucl<y PSC August 4, 1 982).

BGMU may argue that by virtue of'ts agreements with ArCWD, it has the

exclusive I ight to serve this 70-acre tract; however, the Public Service Comn>ission has recognized

that no exclusive right to serve exists for water utilities. ~iuxier IVater Corrrparry». City oj"



Presto»sbur~<~, Case No. 96-362 (April 2, 1997); Ee»tuclcy Utilities Conga»y». Public SeI »ice

Com'n, l<y., 390 S.W.2d 168 (1965) (APPENDIX 5).

Tlic fact sltll'ltlon set fol th ln this Petltlon ls unique. I lel"e we have a pol"tlon ot a

I'airly small fal m (101 acres) which has been arbitrarily bisected by the territorial boundary line

of'CWD.

Thele is no service to the rear portion by any other utility; and, in f'act, no other utility

even has lines on the property ancl, with respect to sewer lines, none other than WCWD has sewel

set vice available within 1,700 feet of'the subject property. The proposecl extension of service will

not compete or conflict with the facilities of other jurisdictional utilities and will not lesult in the

wasteful cluplication of facilities or inef'ficierlt investment. It is respectfully submitted thai the

Commission does have the authority to direct WCWD to make this reasonable extension

of'ervice

alld to seel< the extension of'its existing boundaries.

The cole purpose of this Commission is io prevent unnecessaly duplication

of'lans,

f'acilities and selvices, and the extension by WCWD of'its watel ancl sevver f'acilities would

accomplish this pul pose.

'vVHEREFORE, Roy G. Cooksey, M.D., petitions the Public Service Commissiorl

1. Ently ot an orcler finding the requested extension of'water and sewer service

by Warren County Water District to the 70-acre portion of the farm owned by Roy G. Cook.sey,

M.D. to be an ordinary extension of such utility services in the usual course of'business ancl a

deterrrlination that the entire bourldary is within the service area of WCWD;

Erltry of an orclel clirecting al'lcl 1'eclull"lng Warl en County Water District to

tile a petition with the Warren County/Jucfge Executive pursuant to MRS 74.110 to arrlencl the



territorial limits of the Warren County Watet District to inclucle the entire boundary of the farm

owned by Roy G. Cooksey, M.D.; 'lncl

3. For all other relief to which Roy G. Cooksey, M.D. may appear entitled.

This l -+ day of March, 2013.

ENGLISI-I, LUCAS, PRIEST k OWSLEY, LLP
1101 College Stteet, P. O. Box 770
Bowling Green, Kentucky 42102-0770
Phone: (270}781-6500
E-Mail:kcarwell(ci)el aolaw.con1

Attorneys for Roy G. Cooksey, M.D.

, .;-(,«"."-".-~
KEITH M. CARWELL

I, Roy G. Coolcsey, M.D., ce1til'y that. I have 1ead the foregoing Verified Petition ancl

state that lo fhe best of my Icllowleclge, inforlnation all(l belief all facts set foI'th thel'eln al e true.

' ( ' ." ~:.
i>~L:('OY

G. CO KSEY, M.D.

COMMONWEAl. TH OF KENTUCKY

COUNTY OF WARREN

SVBSCRIBED AND SWOIXN TO before me by Roy G. Coolcsey, M.D., on this

day of'March, 2013.

'...t.~p q( „-,, .d.C
NOTARY PUBLIC, Ky. State-at-Large

My Comniission Expires: -—"-">i '



This is to certify that the original and nine copies of the foregoing VERIFIED
PETITION OF ROY C. COOKSEY, M.D., TO REQUIRE THE WARREN
COUNTY WATER DISTRICT TO EXTEND ITS TERRITORY TO
PROVIDE SEWER SERVICE TO HIS FARM was mailed to:

Public Service Commission
P. O. Box 615
Frarllcfol t, KY 40602"0615

and a copy was mailed to:

Warren County Water District
Attention: Alan Vilines, General Manager
P, O. Box 10180
Bowling Green, KY 42102-4780

This j 3 day of March, 2013.

1260489-6

/ /
((, ( C(((((( (

1<F1TH M. CARWELL
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THIS D..ED OF CONVEyANCE, made and eat =red into
this 2nd day of January, 1976, by and between 2 onard Lawsnn

and his wi fe, Bonnie Ann Lawson, hereinaf ter re r erred to as
the GRANTORS, and Roy G. Cooksey, hereinaf ter = oferred to as

,./the GRANTEE, / M / ~('C c 8 r l ~Z.

W I T N E S S E T H

In consideration of the sum of one iiu sdred sixty-
two thousand dollar s ($ 162,000.00), cash in han d paid, the
receipt of which is hereby acknowledged the GRAQTORS do

hereby deed, baraain, sell, alien and convey unto the
GRANTEE, his heirs and as sian s forever, in fe: s i mple abso lute,
a certain lot of land located approximately three miles
southeast of Bowl'ng Green, Warren County, Kentucky, and

de of
0
right-
he
iron
467.19
the

n t.y
n
4 o

n.
t.he

nce
59.95
g

being nore particularly described as follows:
+ I" Bcainning at a stake on the northwest s i

Lover ' Lane 0 85 miles f rom the Cemeter
Road and running S 35 39 min W 1,289 . 3ft. to an iron post along the northwesof—way of said Lover's Lane, thence toriaht N 63 09 min W 2,548.17 ft. to aa
po t thence to the right N IO 44 min Wft to a fence post a corner corrznon wit'1s
property of the Bowlina Green-Warren Ccu
Airport, thence to the right N 26 19 mi
E 707.43 f't to a fence post, thence N 3
56 min E 545.99 ft. to an iron post,corner common to the Bowlina Green —Warr=-
Countv Airport property and the Nichols
property, thence to the ri aht S 66 6 -.v i
E 1,890.59 ft. to a fence post thence t =.
right S 24 48 min W 383.93 ft to a f
pos t, thence to the right S 60 03 E 1, 0ft. to the point of beginning, contain i n
102 54 acres.
Thi being the same property conveyed t c
Leonard Lawson and his wi fe, Bonnie An.s
Lawson, by Hugh T. Howell and his wi fe,
C Howell, and J. R. Bettersworth, Jr. ahis wife, Gretchen Betterswor th by deed
dated March 27, 1974, and recorded in Dc
Book 430, page 158, j n the of fice. of the

Ella
nd

ed
Clerk



o f the Warren County Court.

TO IXAVE AND TO JIOLD the above —c!esca i t ed real
estate together with all the improvements the.~ c on and all
the appuc'tenance" thereunto belongi.ncr, unt o the GRANTEE,

his heirs and assigns forever, with covenant oi general
warranty of ti.tie.

Witness the hands of the GRANTORS this the date
and day f irst.—a2zove writ ten .

c V/'c)

Leonard Lawson

Bonnie Ann LawsoI(

Cammanwealth of Kentucky)
)

County of War ren '
ss

1, Robert D Simmons, a notary publ i (: in and

far the state and county a fc res ai d, do hereby f-..orti.fy there
appeared before me this date I eonard Lawson anc'I his wi fe,
Bonnie Ann I awson, both known to me personally r ho executed
the foregoing deed of conveyance and acknowlecic,"e d same to be
their f ree act; and deed.

This 2nd day of January, 1976

~pc ('. /~~~ ~/
Natary Public",

My commission expires BFF29/78

Pen.Fucky at Large

This instrument prepared byRobert D. Simmons, Attorneyat Law, 1032 Cal.lege Street
Bawling Gr~~n Kentucky 42j0$ <,-.-.---

g4~..M -V-
Robert D Simmons

C=. '~- ..' V".

()
2

(

gr

'i

ci Ar;.(Ffn Co(1(.'.F C"."(~ (.F(

'3~ .- .,Q6
f~:;D CI
i~) F(.





APPENDIX 2-A
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GUMBERLAND VAL R. Z. GOOP. CORP. v. PUBI IG SPRV. GOM'N Ivy. ](g
Cite ee, ity, 433 8.VV 2d 103

3. Public Service Commissions C=>6.6

CUMBERLAND VALLEY RURAL ELEC-
TRIC COOPERATIVE CORPO-

RATION, Appellant,

pUBLIC SERVICE COMMISSION of ICen-

tucky: City of Jeliico, Tennessee, and Cai-
Glo Coal Company, Inc., Appeliees.

Court, of Apiicnis of iic»tuclcy.

Oct. 18, I!)I}S.

Plainti f f filcil complaint with I-'ublic

Service Commission agai»st utility ancl con-

sumer alleging that they had illegally in-

vadecl plaintiff's service area. The P«blic
Service Commission dismissed the com-

plaint, and an appeal was taken. The Cir-
cuit Court, Franklin County, Henry ivIcigs,

J., affirmed, and plaintiff appealed. The
Court of Appeals, Cullen, C., held that even

!f power line from coal tipple to mine

could be considered line through which»til-

ity was serving public, it was an orclinary

extension nf existing system in the»siial
co»rse of business and utility was not re-

quirecl to obtain certiticate of convenience

and necessity.

Judgment affirmed,

If a utility has been rendering service

to a tract of land owned as a single bound-

ary, normally an extension of the sc.rvice

lines to any point in bo»nclary tn serve an

owner or tenant would rea.somibly bc con-

sidered to be an nrdinary extensinn in»sual
course of business. KRS 278.020, 278.—

430.

4. Appeat and Error ~li72(I }

Where plaintii 1 (hcl not make allc«a-

I.lon in its co»1pl;11fli. thiit s»pplicl s I'cndci"-

1»g poivcl service. to cl'1»sl»nci vioIatcd

TVA Act of I9>c}, argunic»t w.as not be-

fore Court of Appeals toc review.. KRS
278.020, 278 430; Tenn 'ss<ic Valley Au-

thority Act of 1933, ~s6 I ei. seq., I.'3d as

amended 16 U.S C 2 . IlsK 8.31 et seq., 83ln —4.

Philip P. Ardery, Brown, Ardery, Todtl

8c Dudley, Imuisvillc, for appellant.

J. Gardner Ashcratt, I'rankfort, tor Pub-

lic Service Commission of Kentucky.

Sutton c3c Forcht, Williamsbiirg, E.
Gatnes Davis, Jr., Smith, Reed, Yessin 8c

Davis, Frankfort, for City of Jellico, Ten-

nessee and Cal-Glo Coal Co, Inc.

I. Electricity C 9(2}

Even if power line could be considered
consumer's line, consumer was not re-

quired to obtain a certificate of public con-

venience and necessity when it did nnt

const i"uct linc 'to scl vc public 13»t only 1t-

sel f. KRS 278.020, 278. 130.

2. Electricity ~9(2}

Even if power line from coal tipple to
mine en»Id be considered line through

which utility was serving public, it was an

ordinary extension of supplier's existing
system in the 11sual course of business

where the existing system extencled to and

on coal company's boundary, and»tility
was not required Io obtain certificate of
convenience and necessity. KRS 278.020,
278.430.

Ky Oet 0 30-433 S W 2d —19

CUL.L.EN, Commissioner.

Cumberland Valley Ritral Electric Co-

operative Corporation file<I a complaint

with the Public Service Commission of
Ii entucl'y, against Jellico Tennessee F lec-

tric ancl Water System anil Cal-Glo Coal

Company, alleging i.hat Jellicn anil Cal-Glo

had illegally invaded the service area o f

Cumberland anc! hacl viol;itc<l KRS 278020

in constructing an electric transmission line

without a certificate of convenience and

necessity. The Piiblic. Service Commis-

sion clisinissccl the corniiI;tint, and upon

appeal by Cumberland to the Franklin

Circuit Court judgment was entered af-
firming the order of thc commission. Cum-

berland has appealecl here from that judg-
ment.
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On this appeal Cumberland argues only
the two points that the construction of the
transmission line by Jellico and Cal-Glo
was illegal in the absence of a certificate
of convenience and necessity under KRS
278.020, and that the rendering of electric
service by Jellico to Cal-Glo violates the

TVA Act of 1959.

The City of Jellico, Tennessee, for many

years has operatetl an electric system using
TVA power. I or more l.han 20 years prior
to 1967 it had rendered service to Catliff,
Kentucky, under certificates of public con-
venience and necessity from the Kentucky
Public Service Commission. Its service
lines extended to a coal tipple located on

a 15,000-acre boundary owned by the Gat-
liff Coal Company and the Gatliff Heirs.
The tipple was near the southern end of
the boundary. The service to the tipple
was three-phase.

The Cumberland Co-op was rendering
single-phase service in an area to the

northeast of the Gatliff boundary, and

one of its lines extended to within a few

hundred feet of the boundary.

In 1967 the Gatlif f interests leased an

area in the northeast part nf its boundary
to Cal-Glo, for a proposed new mine. Cal-

Glo then entered into arrangements with

Jellico pursuant to which Cal-GIo, at its

own expense, constructed a transmission
line running from the new mine location to
the tipple at Gatliff, Kentucky, a distance
of 2.7 miles, on and through the Gatliff
boundary. Jellico agreed to provide elec-
tric power at the point of connection with

its lines, at thc tipple, with the restriction
that the service would be exclusively for
the Cal-Glo mine and Cal-Glo could not

sell power from the linc to anyone else.

Cumberland argues that either Cal-Glo or
Jellico was required to obtain a certificate
of convenience and necessity for construc-
tion of the line from the tipple to the new

mine, under KRS 278.020. That statute
provides, in pertinent part, that no person
shall begin the construction of any facil-

ity "for furnishing to the public" a utility

service, "except ordinary extensions o f
existing systems in the usual course of
business," unless the person has obtained a
certi I'icate o f convenience and necessity.

[I] If the line in question be considered
Cal-(Slo's line it is clear that Cal-Glo was
not requirecl to obtain a certificate, be-
cause it did not construct the line to serve
the I>uf>liz and it does not intend to serve
the put>lie.

[2,,3j On the other hand, if the line be
consi<Icrcd Jellico's line, thro»gh which

Jellico is serving the public. in the form
of (.al-Glo as a consumer, we think it prop-
erly may he considered that the line is an
ordinary extension ot Jcllico's existing

system in the usual course of business. Jel-
lico's existing system extended to and upon
the Gatliff boundary. Under any normal
circumstances, if a utility has been render-

ing service to a tract of land owned as a

single boundary, extension of the service
lines to any point in the boundary to serve
an owner or tenant vvould reasonably be
considered to be an ordinary extension in

the usual course of business. It also would

be reasonable to consider that the entire
boundary is within the service area of the
utility so long as it remains in one owner-

ship. [The ownership serves as an area-
defining factor.) The only complicating
feature of the instant case arises from the
fact that the tract is so large —15,000 acres,
The Public Service Commission apparently
was of the opinion that the size of the
tract was not a basis for a distinction. Un-

der KRS 278,430 the power ot the co»rts
to set aside an order of thc Public Service
Commission is limited to cases in which

the cr>urt finds that the action ot the com-

mission was unreasonable or unlawful. KVe

cannot say that the commissioner's deter-

mination in the instant case was unreasona-

ble or unlawful.

[ I] The argument in this court that the

rendering of service by Jellico to Cal-Glo

violates the TVA Act of 1959 is not well

.taken, because no such allegation was made
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by Cumberland in its complaint to the Pub-

lic Service Commission, In substance, the

argument is that the Gatliff tipple area was

not an area. in which Jellico was the

"primary source of power supply" in 1957
within the meaning of Section 15d of the

TUA Act, 16 U.S.C. fI 83ln —4. This in-

volves a factual question which the Public
Service Commission was not asked to de-

termine. Cumberland says here, in its

brief, that the TUA Board has made no

formal declaration that the Gatliff area was

one in which Jellico was the primary
source of supply in 1957. We need not

consider whether such a declaration is nec-

essary under the TUA Act because the Pub-

lic Service Commission was not asked to
find that such a declaration was or was

not made.

The j udgment i s a f f i rmed.,

AII concur.

COMPANY v. BOSLER IZy. $05
4SS S.W.sd 10S

to jury of question whether defendant's

negligence caused break in water main.

Judgment affirmed.

I. Waters and Water Courses ~209
Evidence was sufficient to warrant

submission to jury of question whether de-

fenda.nt water company, whose water main

broke ancl allowed water to esrape and dam-

age merchanclise of pla.intiff, was negligent.

2. Waters and Water Courses C=>209

In action against defendant water com-

pany for damage to plaintiff's merchandise

which was clamaged by water as result of
I3realc in water main at intersection, it was

not error for trial court to admit evidence

of previous breaks of other water mains in

the immediate a.rea.

W

0 ~
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Louis N.. Garlove, Carl J. Bensinger,
.'vforris, Garlove, Waterman IL Johnson,
Louisville", for appellant.

William Mellor, L,ouisville, for appellees.

LOUISVILLE WATER COMPANY, Inc.,
Appellant,

Allan F. BOSLER et al., Appellee.

Court of Appeals of kentucky.

Oct. 11, 10C4.

As Corrected No v.. 0, 10%

PALivIORE, Judge.

Louisville Water Company, Inc., appeals

from a judgment entered on a verdict

awarding Allan F. and Georgia C. Bosler,

djb/a George Bosler Leather Company, $7,-
834.69 for damage done to a stock of mer-

cha.ndise by water from a break in one of
the water company's mains at the intersec-

tion of Market and Second Streets in Louis-

ville on December 19, 1963.

[I] The question is whether there was

sufficient proof that the break resulted

from the water company's negligence to

warrant subinission to the jury. We have

concluded that there wa.s.

All of the evidence upon which it would

be necessary to predicate liability was ob-

tained from Byron E. Payne, the water

company's chief engineer and superin-

tendent, first by interrogatories and then
433 S W 2d—7V4

Action was brought against defenclant
water company for clamage to merchandise
of plaintiff by water from break in one ot
defendant's water mains at intersection of
streets in city. The Common Pleas Branch,
First Division, Jefferson County, James S.
Shaw, J., renderecl judgment against de-
fendant, and defendant appealed. The
Court of Appeals, Palmore, J., held that evi-
denre was sufficient to warrant submis'sion
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BEFORE: CLAYTON AND NICKELL, JUDGES; I<NOPF,'ENIOR JUDGE.

CLAYTON, JUDGE: This is an appeal of a decision of the Gallatin Circuit Court

regarding an order of the Gallatin County Judge/Executive. Based upon the

following, we affirm the decision of the trial coutt,

BACK GROUND INFORMATION

Carroll County Water District No. 1 (CCWD) is a public water district

which originally operated in Carroll County. In 1984, however, it began to operate

in Gallatin County as well. To facilitate operations in Gallatin, CCWD constructed

a new water tank, booster pumps and water lines. These improvements were

ttnanced through the issuance of a bond in the amount of approximately

$ 1,208,000. The bond was issued through the United States Department of

Agriculture's Farmers Honte Administration, now the Rural Development Office,

(USDA).

CCWD contends that it depends upon its existing water revenues as

well as potential revenues frotn new custo~ners to pay the debt owed to the USDA.

Since CCWD operates in portions of Carroll, Owen and Gallatin counties, it was

created by a joint order of the three counties by the County Judge/Executives

located within each county.

In 1960, the Gallatin Fiscal Court established the Gallatin Rural Water

District (GRWD). In September of 1998, Carroll, Owen and Gallatin Fiscal Courts

Senior Judge William L. Knopf sittinv as Special Judee by assignment of the Chiet Justice

pursuant to Section 110(5)(b) of the Kentucky C'onstitution and Kentucky Revised Statutes

(KRS}2L580.



realigned CCWD's boundaries. The realignment in 1998 was at the request of the

Gallatin Fiscal Court. CCWD asserts that this was to eliminate the area of the

Ikentucky Speedway from its district.

In 2002, Gallatin County Water District (GCWD) constructed an

eight-inch water line from the kentucky Speedway through CCWD's territory.

This was done without first obtaining a Certificate of Public Convenience and

Necessity (Ce>silicate of Necessity). CCWD asserts that this was to service a

proposed Love's Travel Stop at the intersection of 1-71 and kentucky Highway

1039. CCWD contends that this property was located within its territorial

boundaries and that the anticipated revenues were what motivated GCWD to act as

it did.

CCWD filed a complaint with the Public Service Commission (PSC).

On July 8, 2008, Gallatin County Judge/Executive K.enny French ordered that:

The Gallatin County Water District's territory limits will

now include the area as adve>tised and more clearly
stated as follows: All areas along Speedway Blvd. (a.k.a.
Jerry Carroll Blvd.) from ICY 35 to ICY 1039 and

extending along the sanle projected line to a point 1000
ft. west of the junction of KY 1039 and Speedway Blvd,,
thence southwestwardly course to 1-71, AND including
all of Gallatin County south of 1-71 from I<Y 35 and the
Carroll County line; excluding any existing customers as

of April 1, 2008.

The PSC ruled on CCWD's complaint and did not allow GCWD to

sell water within the area complained of until it applied for and received a

Certificate of Necessity. The PSC order dated September 15, 2008, stated:



To the extent B water district lacks the legal

authority to construct facilities outside its [territorialj
boundaries to serve persons outside these boundaries, it

cannot demonstrate a neecl for such facilities or an

absence of wasteful investment.... Moreover, the

construction of facilities to serve extra-telritorial areas

would result in wasteful duplication, as those facilities
cannot lawfully be used to serve their intended

customers.

CCWD brought an action in Gallatin" s Circuit Court attempting to

negate the order of the Gallatin County Judge/Executive. The trial court held that

the Judge/Executive's order was proper.

This action arose from the CCWD's appeal of the order of the Gallatin

County Judge/Executive. The Gallatin Circuit Court upheld the order and this

appeal followed.

DISCUSSION

Appellants Ilrst contend that CCWD has the exclusive right to provide

water. service within its service territory. "tA] fiscal court may create a water

district in accordance with the procedures of KRS 65.810." I<RS 74.010. KRS

74.012 requires:

(I) Prior to the establishment of any water. clistrict as

provided by KRS 74.010, and prior to the incorporation
01 forlTlati011 Of any nonploflt C01P01Btlon, Bssocl ltlon Ol

cooperative corporation having as its purpose the

furnishing of a public water supply (herein referred to as

a "water association")„a committee of not less than five

(5) resident fieeholders of the geographical area sought
to be serverl with water facilities by the proposed district
or the proposed water association shall formally make

application to the Public Service Commission of
Kentucky in such manner and following such procedures



as the Public Service Commission may by regulation

prescribe, seeking from the commission the authority to
petition the appropriate county judge/executive for
establishment of a water clistrict, or to proceed to

inrorporate or otherwise create a water association. Thc
commission shall thereupon set the application for formal

public hearing, ancl shall give notice to all other water

suppliers, whether publicly owned or privately owned,
and whether or not regulated by the commission,
rendering servires in the general area proposed to be
served by said water distrirt or water association, and to

any planning and zoning or other regulatory agency or
agencies with authority in the general area having
concern with the application. The commission may
subpoena and summon for hearing purposes any persons
deemec1 necessary by the commission in order to enable
the rommission to evaluate the applicatinn of the

pl'oponcnts of said proposed watcl" distl let 01 watcl

assnciation„ancl reach a decision in the best interests of
the general public. Intervention by any interested parties„

water suppliers, municipal corporations, and

governmental agencies shall be freely permittecl at such
I'leal lng,

(2) The public hearing shall be conducted by the
commission pursuant to the provisions of I<RS 278.020.
At the time of the hearing, no employment of counsel or
of engineering services s'hall have been made tn be paid
from water district funds„water association f'unds, or
lnadc B chalgc ln futuro against watel distllct ol watcl"

association funds, if forrnatinn of such water district or
wBtel Bssoclatlon ls pcl rllltted by thc colnlnission.

(3) Before the Public Service Commission shall approve
any application for creation of a water district or water
association, the commission must make a finding and

determination of fact that the geographical area sought to
be served by such proposed water district or water
association cannot be feasibly served by any existing
water supplier, whether publicly or privately owned, and

whether or not subject to the regulatory jurisdiction of the
commission. If it shall be determined that the

geographical area sought to be served by the proposed



water district or water association can be served more

feasibly by any other water supplier, the commission
shall deny the application and shall hold such further

hearings and make such further determinations as may in

the circumstances be appropriate in the interests of the

public health, safety and general welfare.

(4) Any order entered by the commission in cormection

with an application for creation nf a water district or

water association shall be appealable to the Franklin

Circuit Cou>t as provided by KRS 278.410.

The appellant argues that the provisions of KRS Chapter 74, when

read as a whole, give a comprehensive plan by which the legislature intended a

water clistrict to have that would provide it with the territorial integrity necessary to

operate. It contends that the statutory provisions indicate that the legislature

intended the water district to he granted an exclusive service area in which to

provide water.

The PSC order dated September 15, 2008, opined as follows:

The Commission's powers are purely statutory.
We possess only those powers that are conferred

expressly or by necessary or fair implication. As water

districts are utilities, Carroll District and Gallatin District
are subject to our jurisdiction. Our jurisdiction extends
to "all utilities in this state" and is exclusive "over the

regulation of rates and service of utilities." We further

have the statutory duty to enforce the provisions of KRS
Chapter 278.

Except in the provision of retail electric service,
the Commission lacks the authority to establish an

exclusive service territory. Kentucky couits have



previously held that utilities do not "have any right to be
free of competition." The Commission has applied this

principle to water and other types of utilities.

While the Coinniission lacks any authority to
establish an exclusive service territory for water utilities,
we clearly possess the authority to consider competing
utilities'laims to provide service to a prospective
customer to prevent wasteful duplication of facilities or
excessive investment. KRS 278.020 lhnits the

construction that a utility may undertake without

obtaining prior Commission approval in the form of a

Certi ficate.

The PSC found that it was a wasteful duplication to have GCWD provide water in

an area where CCWD already provided service. The Gallatin Circuit Court,

however, held differently:

The courts have looked at cases where a municipality
seeks to provide service to an area that is within the
service area of a water district. The Kentucky Court of
Appeals held that, "Surely if the legislature intended a
watel district to have an exclusive right, it would have so
provided." City of Colcl Spring v. Cornpbell County
8'ater Dist., 334 S.W,2d 269, 273 (Ky. 1960), overruled
on otl'Ier ~~rounds by, City of Georgetown v. Public
Service Commission, 516 S.W.2d 842 (Ky. 1974). The
Court further added that "[t]he statutes do not grant to
water districts exclusive authority to operate in the
territory comprising the district." City of CoM Spring,
334 S.W.2d at 274. Although the issue in that case dealt
with a conflict between municipalities and the watel

district, the Court does not find CCWD has the exclusive
right to provide water service within its service territory.

As to this issue of territorial boundaries„ the trial court

found that:

GCWD does not seek to absorb CCWD or any of the
customers that CCWD currently serves, GCWD is only



seeking to expand its territory, albeit into the territory of
another water district. So, GCWD may expand its

territory, but it cannot "take over" the territory already

occupied by CCWD. The two water districts would

share the territory and the Public Service Commission
would assign the appropriate district to provide water.

We agree with the trial court that the CCWD did not prove that the

GCWD was infringing on its territorial rights by servicing the property. Even

according to the PSC, there does not exist a right to an "exclusive territory" for

v ater service. Instead, there should not be a "wasteful duplication of services." In

this case, there was not as there was no service within the subject area.

Next, appellants argue that the trial cout1 erred by Iailing to give

federal law precedence. 7 U.S.C.A. ~~ 1926(25)(C)(b) provides that:

The service provided or made available through any such

association shall not be cuN.ailed or limited by inclusion
of the area served by such association within the
boundaries of any n>unicipaI corporation or other public
body, or by the granting of any private franchise for
similar service within such area. during the term oi such
loan; nor shall the happening of any such event be the
basis of requiring such association to secure any
franchise, license, or permit as a condition to continuing
to serve the area served by the association at the time of
the occurrence of such event..

In Le-Ax 8 uter Dist. V. City ofAthens, Ohio, 346 F..3d 701, 705 (6"

Cir. 2003), the Sixth Circuit Court of Appeals held that the above statute:

prevents local governments from expanding into a rural
~ater association's area and stealing its customers; the
legislative history states that the statutory provision was
intended to protect "the territory served by such an

association facility against [other] competitive facilities"
such as local governments, as othet wise rural water



service might be threatened by "the expansion of the

boundaries of municipal and other public bodies into an

alea sel ved by the rulal system.

We agree with the trial court that in order to prevail under 7 U.S.C.A.

j~ 1926(25) (C)(b), the appellant would have to establish that: "1) it is an

'association'ithin the meaning of the Act; 2) it has a qualifying outstanding

FmHA loan obligation; and 3) it has provided or made service available in the

disputed area." Adams County Regional 8'a/er Dist. v. Village ofMonchestet,

Ohio, 226 F.3d 513, 517 (6" Cir. 2000). The trial court found that CCWD did not

meet the third factor.

The trial coutt found that the third prong is interpreted to mean that

the water district inust have a legal duty to service the area and be preparecl to clo

so. While the court found CCWD had the legal duty, it also found (as did the

Gallatin County Judge/Executive) that it was not prepared to so service. We agree.

The Sixth Circuit has held that:

[W]hether an association has made service available is

determined based on the existence of facilities on, or in

the proximity of, the location to be served. lf an

association does not already have service in existence,
water lines must either be within or adjacent. to the

property claimed to be protected by Section 1926(b) prior
to the time an allegedly encroaching association begins

providing service in order to be eligible for Section
1926(b) protection.

Lex117g10n-South El&horn tVo(er Dist. v, City of 8'itmore, Ey., 93 F.3d 230, 237 (6"

Cir. 1996). The trial court appropriately applied Federal law and determined that



CCWD was not in a position to supply water to the affected area. Thus„ it was not

an encroachment f'r the GCWD to provide water to the area.

Finally, the appellant contends that the finclings of the appellee

Gallatin County Judge/Executive were not suppoIted by the evidence at the

hearing. The appellant contends the following errors in the findings of the

J urlge/Executive:

The area (in dispute) was served by Gallatin Water
District at the time the first public notice was

advertised in the Gallatin County News on April 16,
2008;
GCWD has provided service for several years to the

territory in question without objection;
CCWD Pl does not have the current capacity;
The existing new water user in the area has

requested water service by the GCWD;
Allowing the area to be served by (CCWD) will

hinder and delay... beneficial effects (to Gallatin

County);
The only debt incurred by (CCWD) in the described
area is that associated with the recent extension of
lines to serve L,ove's Truck Stop.

We 1Ind nothing in these facts which would indicate the trial court

erred in affirming the order. of the Juclge/Executive. Thus, we affirm the decision

of the trial court.

ALL CONCUR.
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with capability of 75,000 KW an<I allied

facilities <vas not premature on basis that

third of its three members <vould not. be

furnished energy until 1969 while other two

members werc to be furnished energy in

1966 where any resulting temporary excess
capac>ty of plant could be ut<hzcd by exist-

ing utilities in area.

5., Electricity C=>4

1>inilini of public servirc commission

tli;<t rur;il coi>pcrative which projected
generating plant with capability of 75,000

KW anil which would initially have but

onc interconnection with source of cmcr-

gcncy power and peaking power was not

ii< serious danger of complete failure of
service whc< cby its system woul<J be in-

sulhcicntly dependable for lack of reserve

power was supported by evidence. KRS
278020, 279010 et seq.

6. Electricity C=>4

Rural cooperative which projected
building of generating plant with capability

ot 75,000 KW did not lack an overall feasi-

bility on basis that it could not supply pow-

er at cost as lo1v as that of existing utilities

where evidence warranted finding that cost
of cooperative's power would be substan-

tially lower than costs of power supplied by

existing utilities and cooperative's rates
would be reasonable on basis of any ap-

propriate standard. KRS 278.0ZO, 279.010
ct seq.

7. E I cr l r i c I t y C=>4

f'act th;it feasibility of projectc<l con-

struciion of r<iral roopcrat.ivc restccl u[>on

pc>wcr loail stuily testifie about by witness

althoii'h sturly had not been prepared by

him or l>y persons working under his super-

vision ilicl not vitiate showing as to overall

feasibility ot project where study was ad-

dressed tr> showing existence of sufficient

customer market and sufficient rustomcr
market had bccn established. KRS Z78020,
279010 et seq.

390 S sv ad—11>n

ft. Public Service Commissions C=a6.7

"Wasteful rluplication," as applied to
p<lblic service systems or facilities, em-

braces an excess of capacity over need, an

excessive investmcnt in relation to pro-

ductivity or elficiency, or an unnecessary

multiplicity of physical properties. KRS
278020, 279.010 et seq,

8ce publication ivor<is an<i Pbrnaca

for oti>cr ju<ticinl constrn«..iona au<i

<tctinitions.

<t. Electricity ~4
Where eviilcncc indirate<J that there

was no excess of capacity over need in area

in which rural cooperative projected build-

ing generating plant with capability of
75,000 KW and that main transmission lines

of existing utilities would have to use their

full capacity without serving member co-

operatives to which plant would distribute

energy, construction of plant would not re-

sult in "wasteful duplication." KRS 278.—

020, 279010 et seq.

l0. Electricity ~4
Evidence warranted finding that con-

struction of rural cooperative generating

plant with capability of 75,000 KW would

not result in duplication from standpoint

of excessive investment.

t l. Electricity C=>4

Whether, in overall public interest,

competition between publicly and privately

owned power farilitics has advantages that

offset those of monopoly is question that

legislature has left to decision of thc Public

Service Commission. KRS 278,020, 279010
et seq.

t2. Electricity C=>4

That alleged sir,nificant additional cost
to customers ot existing utility would re-

sult fro<n construction and operation of
ru< al cooperative's 75,000 KW capability

generating plant a.nd that such addition;<I

cost mould cause unjustified economic waste

did not establish basis for delaying coii-
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struction of cooperative's plant where exist-
ing utility's claimed loss was attributable to
terms of contract with second utility. KRS
Z78.020, 279.010 et seq.

t3. Electricity ~4
Order of public service commission

granting certilicate of convenience and

necessity to rural cooperative whicli pro-
jcctcd construction of generating piant with

capability of 75,000 KW and const. ruction
ol allied facilities embodied all essciitial
linilings of fact and appli-d proper stand-
arcls. KRS 2?8020, 279.010 et seq.

14. Electricity C=>4

Public service commission is authorized
to grant certiFicate of convenience and

necessity to new supplier of electricity if
supplier's pioposal is feasible in showing
capability to supply adequate service at rea-
sonable rates and if granting of certilicate
to new supplier will not result in wasteful
duplication with facilities of existing utili-
ties. KRS 278020, Z79.010 et seq,

!5. Electricity ~4
Existing utilities have no absolute

right to supply inadequacy of'lectrical
service. KRS 278,020, 279.010 et seq.

16. Public Service Commissions ~6 6

Existing utilities do not: have right to
lie free of competition. KRS Z78.020, Z79.-

010 et seq.

>Ialcolni Y. Marshall, Ogden, Robertson
& Iifarshaii, Louisville, Clifford E. Smith,
Smith, Reed, Yessin & Davis, Frankfort,
william L, wilson, wilson & Wi /son,

Owcnsboro, for appellants.

J. Ga rdner Ashcra ft, Public Ser'vice

Comm., Louis Cox, Hazelrigg & Cox,
Frankfort, Julian M. Carroll, Emery &
Carroll, Paducah, for appellees.

CULLEN, Commissioner.

The appeal is from a judgment of the
Franklin Circuit Court upholding an order
ol'he Public Service Commission granting.
a certiFicate of convenience and necessity
to Dig Rivers Rural Electric Cooperative
Corporation (hereinafter "Big Rivers"') for
the construction of certain electric generat-
ing and transmission faciiitics, and granting
authority to borrow money from a. federal

agency for the cost of ihe facilities. The
appellants, who were protestants in the

proceedings before the Public Service Com-

mission, are Kentucky IJtilities Company

(hereinafter "KIJ"), Louisville Gas and

Electric Company (hereinatter "LG&E"),
City Utility Commission of the City of
Ovvensboro (hereinafter "OlVIU"), and the

City of Owensboro.

Big Rivers was organized in 1961 under

KRS Chapter 279 for the purpose of gen-

erating and transmitting electric energy for
its members, which are the following three
rural electric cooperatives which for a

tiumber of years have been distributing elec-
tric energy in western Kentucky: IIender-
son-Union Rural Electric Cooperative Cor-

porationn

(hcreina fter "IIenderson-Union" ),
Green River Rural Electric Cooperative
Cor poration (hereinafter "Green River" ),
and Ivfeade County Rural Electric Cooper-
ative Corporation (hereinaftei. "Meade
County" ) .

Big Rivers'pplication to the Public
Service Commission was made in 1962. It.
sought; a certilicate of convenience and

necessity authorizing: (1) The construc-
tion of a. steam generating plant vvith a

capability of 75,000 KW, designed to sup-

ply the generating needs of Henderson-
Union and Green River commencing in

1966, and the needs of ivleadc County com-

mencing in 1969; (2) the construction
of'ransmissionlines from the generating

plant to the lines or load centers of Hen-
derson-I Jnion and Green River, to com-

mence service in 1966; and (8) an inter-
connection line between its generating plant:
and povver-producing facilities of South-
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eastern Power Administration (hereinaf-

ter "SEPA") at Barkley Dam, also to com-

mence service in 1966. The application

also sought an authorization to borrow the

cast of the proposed system ($18,000,000)
from a federal agency. The application

vvas granted by the Public Service Commis-

sion as made.

At the time thc application was made

Ilenderson-Union and Green River were

being supplied with power by KU, and

Meade County was being supplied by

I.G8cE.. Henclerson-Union ancl Green River
were in a position to, and did, make com-
mitments with Big Rivers to buy power

from Big Rivers commencing in 1966, but

Ivfeade County had a contract with LGcltE
extending through 1968, so it could make

no commitments with Big Rivers for serv-

ice prior to 1969. Hasvever, IvIeade County
did enter into a contract with Big Rivers
to buy power commencing in 1969. The
caparity of the proposed generating plant
of Big Rivers is designed to accommodate
the needs of Meade County, but no au-
t ority was sought in the instant proceed-h

ing to construct transmission lines to serve
IVIeade County.

The most vigorous attack of the appel-
lants is upon the finding of the Public Serv-
ice Commission that there is an inadequacy
of xexisting service. However, applying to
the facts of this case the principles enunci-
ated in Kentucky IJtilities Co. v. Public
Service Commission, Ky., 252 S.W.2d 885
(hereinafter "East Kentucky" ), we con-
clude that the attack must fail

[, ] One of the alternative tests of1 2]
inadequacy stated in East Kentucky is "a
subst antial cleficiency of service facilities,
beyond what coukl bc supplied by normal
improvements in the ordinary course of
business" (252 S W.2d N 890). The de-
ficiency is not to be measured by the needs
of the particular instant, but by "immediate-
ly foreseeable needs" (252 S.W.2d N 893).
CIearl y, in view of the substantial period of
time requir ed to construct and place in
operation a major electric service facility,

the immecliately foreseeable future may
embrace a number of years. We said, in

East Kentuclcy (252 S.W2d g 893):

"Perhaps the strongest proof of in-

adequacy of present facilities is found

in the proposed eight-year expansion

plan of K.U., filed with the Public

Service Commission in connection with

hearings in this rase, which calls for
increasing the capacity of the gen-

erating plants of K.U, by some 300,000
KW, and for the constl'uction of addi-

tional transmission lines.. This plan,

based on anticipated load growths, is a
clear admission of the inadequacy of
existing facilities to supply immediate-

ly foreseeable needs."

In the instant rase the evidence showed

tha.t KU planned to add 165,000 KW of
generating capacity in 1967, and another

165,000 KW in 1970, or a total of 330,000
KW in a period of eight years frbm the
date of Big Rivers'pplicatian, or four
years from the date of Big Rivers" pro-
posed comme@cement of operations. In
addition, LG8rE will need an additional

180,000 KW'nit in 1966, and OMIJ plans
to add a 15'1,000 KW unit in 1968. Actually,
the 10-year programs of the protesting
utilities, taken together, call for the adcling

of 1,700,000 KW of generating capacity.
KU states that its proposed nevv 165,000
KW unit planned for 1967 will be neces-

sary whether or not the Big Rivers plant
is blllli-.

The situation with respect to needs of
the immediate future for transmission fa.-

cilities is similar. For example, KI I
planned substani.ial extensions of its trans-
mission facilities, in the West Kentucl-y

area., by 1968. New load centers will re-
quire service, and many existing load cen-
ters clo not have dirert power delivery.

The appellants maintain that their
planned additions of generating and trans-
mission facilities should be classed as "nor-
mal improvements in the ordinary course
of business." However, they concede that

they would be required to obtain certificates
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of convenience and necessity for the con-

struction of thcsc facilities, vvhich conces-

sion puts them in an untenable position,
because under KRS 278020 a certificate is

not required for thc construction of "ordi-

nary extensions of existing systems in the

<isual course ol business." In our opinion

major facilities of the size contemplated
cannot bc considcrcd to be mere ordinary
extensions or normal imprnvemcnts with-

in thc meaning of the statute or within

the meaning of the r«le 1;ii<1 <lown in I',ast

Ident«cky

[3] Actually, everyone in this case
agrees that thc existing service facilities

are inadequate to meet the ncc<ls of the

immecliately foreseeable future. Although

the appellants undertake to aigue that
there is no inadequacy, the real import of
their argument is that the existing utili-

ties, rather than a newcomer, should be
allowed tn supply fhe inadequacy. Tlie
question of who should he permitted tn

supply thc inadequacy is involved in this
case, in the overall consideration of public
convenience and necessity, but the fact
that the existing utilities are willing and
able to supply the inadequacy by major ad-
ditions to plant does not negative the exist-
ence of thc inadequacy.

As their second argument, the appellants
maintain that the proceedings before the
Public Service Commission were prema-
ture an(1 shnulil have been dismissed be-
cause (1} the I3ig Rivers plant will not be
rconomically feasible unless it serves
!>Ieade County; and (2} the questinri of
whcthcr Rig Rivers will bc permitted to
scrvc !vien<le f oiinty when its existing con-
trart >vitl> I C8'E expires in 1969 must be
detc'rmin«d 1>y a s«hscq«ent application

[4] As we vievv it, the question of
whether thc consumer market in the im-

mediately foreseeable future vvill be suf-

ficiently large to make it economically fea-
sible for a proposed system or facility to
be constructed (this is mentioned in East
Kentucky as a significant factor for con-

sideration) is not onc which must be a.n-

swered with absolute rertainty; it is suf-
f>cicnt that there is a. reasonable basis of
anticipation. In our opinion, Mcade Coun-
ty's heing available as a market for Big
Rivers'ower coiild, under thc circum-
stances of this ca.sc, l>c anticipated >vith

sufficient reasonableness to warrant au-

thorization for construction of a plant by

Big Rivers dcsignc<l to accommodate thc
needs of Mcadc County. And wc think

that in view of thc long range planning
necessary in tlic pulilic iitility lielcl, an

anticipation in 1966> of thc needs of 1969
is not too remote. I'urthermorc, it would

appear that even if Big Rivers were not
granted authority to serve Meade County,
the resulting temporary excess capacity of
the Big Rivers generating plant coiild be
utilized by the existing iitilitics (whose
needs will constantly be growing), just as
KU now utilizes the excess capacity nf the
OMU plant. It may be pointed out that
the anticipation by DMU, in planning its
1964 plant, of serving Green River and
FI'enderson-1Jnion was not fulfilled but nev-

>'' ertheless there is an adeqiiate market for
the power from the 196-1 plant.

[5] Several arguments arc made by the
appellants with respect to the overall feasi-
bility of the Big Rivers proposal. One is
that the system would not be suff>cicntly

dependable because initially it will have

only one interconnection with a source of
cinergency or stand-by pnwcr, and peal ing

power. In our opinion tl>c cvidencc as
tn the possibilities of the Big Rivers plant
and the interconnection source having si-

multaneo»s outages or failiircs was not
such as to indicate any scrioiis danger nf
a complete failure of service, and therc-
forc the Public Service Commission was

justified in f>nding that there was a reason-
able assurance that Big Rivrrs will have

an adequate supply of rcscrvc power.

[6] Another argument addressed to

feasibility is that Big Rivers cannot supply

power at a cost as lnw as that of the exist-

ing utilities. The evidence for Big Rivers
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woli[d (vari ant a finding that the cost of
I[ig Rivers po(vcr will be substantially

[p(vcr than present costs., At the most, the

cvidi'ncc for thc existing utilities shows

only that they might supply power for a.

fcw cents less per KWII than could Big
Rivers. I hc rates of Big Pvivers would be

rr1son;il>lc nil thc basis ot any appropriate

s[1nlf1 rd In oui opinion, as concerns

fc1sil>ilily, ilt> rnol"c is I equi<'e(L

[7t lt is argiicd l)y Oil l[J that Big
Phi(crs entire case, as concerns feasibility,

( r~" ' (' i (' 1 u [ > < > I i a I' w c r I..oa < I S t u d y a ho u t

,„,h;,h .:tl . l',,« te t h,:I,; l th. l hl

testimony wlis incompetent because the

v @',. siu<ly w:is nut [>reparcd l>y liim or ljy per-

sons worl(ing under his supervision. We
thin[( the cnnteni.ion is without merit be-

cause: I') Mr. Brown testified that he

was responsible for ma.l(ing the original
estimates upon whirh the Power Load Study

'Qij ivas preparecl; that the estimates subse-

quently were checked by Field men (not
working directly under him) and they veri-

Ficll all of his estimates exrept in one

minor respect; (2) the Public Service Com-

mission is not. bound by strict rules of evi-

dence; (') there is lo sho vi that tl ere
is any probability of error in the study or
that an opportunity to cross-examine the
fielcl men would have been of any signifi-
cant value; and (4) the rircumstances of
the preparation of the study were such as
to warrant its being accorcled reasonable
reliability. I urthcrmore, it appears that
the I'ower I.,o i<1 Siu<ly was a<le[ressed pri-

e,t marily to showing thc cxistencc of a suffi-

cicnt coilslir»cr rn;<rl(ct, and <herc really is
nt> scl in<Is claniclltlon 111 this ctlsc that thc
cons«;ncr n11rkct <vi[[ ncit bc sil[[iclrnt to
m11<c ihc P~ig Rii cis plan [c:isible.

ik'I ll .:hp.ill« te 1 .,» th: t tl ee
sirliclion i>i the Pjitg Rivers plant will re-
sult in w1str ful duplication which, as de-
fiilcd in I ast Kentucl(y, embi'aces 1n ex-
cess of capacity over neecl, an excessive in-
vestment iil relation to procluctivity or cffi-

«cncy, or an unnecessa.ry multiplicity of
Ph) sical properties.

[9j Tlicre is really no basis for any
argument that there will bc an excess of
capacity over need. As concerns trans-
mission [ines there is evidcncc that thc

main transmission lines of tlic existing
utilities will have usc to their full c;lpacity
without serving thc <listributioil cooper:i-
tivcs, and that if Big Pe[vers vvcrc not p(r-
mitted to opciatc the <listri[wition coo[lcr1-
tivcs would bc required to construct .1 [1r c

number ot nsiles of tap-orl lines As ('oil-

cerns generating facilitics, [herc is j«I:«I-
inittcd inadeqilacy of cxistiilg [;icil:ties
KU'ri ucs that its new [65,000 KW [>[ant,

proposed to be constructed in 1967, <vill be

needed rrgardless of whcthcr thc Big
Pvivers plant is built, but at thc same time

KU say" its new plant will provide enough

capacity to serve the cooperatives ancl Ixfil's

other loads. We have a little trouble fol-

lowing that argument. It appears to us

that if the new KU plant will be needed re-

gardless of the cooperatives'eeds, its abil-

ity to serve the cooperatives in addition to
KU's other loads could be only of a short
duration. Tktat this is true is inc[i<ated by

evidence that KIJ rou[d avoid having an

excess of capacity simply by postponing
t

the construction of its new plant for one

year.

[10j With respect to an excessive in-

vestment in relation to productivity or effi-

ciency, the main argument is that the exist-

ing utilities ca.n expand their facilities, to

meet the continuing needs of thc coopera-

tives, at a cost considerably lower than the

cost of the Bi Rivers system, As con-
cci"ns gcncl:ltlntg f;lcllltlcs thc al gun1cnt Is

not v;1[id bcrausc the proo f docs not show

that the existing utilities can build gener-

ating plants more c:heaply than can )[itg

Riv<.rs It may [>c that the cost ot fhc por-

tion ot Kl'J's proposecl [967 generating

plant that coulcl be devoted to supplying

the needs of the cooperatives wou[cl bc less

than the cost of Big Rivers'ntire plant,

but as hereinbetore pointed out, this would

relate only to a temporary saving and

would have little signiFicancc in the long

range picture. It may be also that large
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plants can produce power at a. lower
unit'ost

than small plants, but unless the dif-
ference in cost assumes major proportions
(which is not shown here) there cannot be

said to be a wasteful inefficiency in the

small plant. As concerns transmission fa-
cilities it is a<gued that KU could expand
its transmission lines suff>cicntly to meet

the needs of the cooperatives at a. cost of
so<nc $1,800,000, whereas Hig Rivers pro-

poses to spend some $5,500,000 for trans-
mission lines These cost coinparisons are

not entirely valid, bccausc the Big Rivers
costs embrace facilities that would not. be

provided l>y the KU plans, an<! some of the

costs, such as those for the intc:<connection

line with SEPA, Inight more properly be

classed as generating costs rather than

transmission costs, In any event, as point-

ed out in East Kentucky, cost is only one

factor to be considered. Other questions

are (1) will the lines parallel each other

(if not, there is no duplica.tion); (2) would

it be feasible to distribute Big Rivers power

over KU lines; and (.3) would such service

be adequate? The rerord is not. such as to

require affirmative answers to the latter

questions. For example, there is evidence

that the proposed KU lines ivould not pro-

vide for delivery of power directly to the

load centers of the cooperatives, an<I in a.

number of instances would not meet high

voltage needs. Actually, no one seriously

suggests in this case that it would be

feasible to clistribute Hig Rivers power over

KU lines. The evidence warrants the con-

elusion th lt thc over'111 invcstmcnt Ill thc

P>ig Rivers system, as a unit, will not be

excessive n relation to productivity or ef-

ficiency, so the possible fact that onc part

of thc systcn1, It t;<ken 'i{one, would Ill"

volvc 'ln cxccssiivc Invrstrncnt Is not IIII-

portant il, as is the case here, that part

is not fe:isibily separable. It is oui con-

clusion that the Public Service Commis-

sion was wai ranted in finding that there

will be no duplication fiorn the stand-

point of excessive investment.

Ther e is no real contention that there

will be a duplication from the standpoint

of a multiplicity of physical properties.

fIlj It is contended by KU that eco-

nomic ivaste will result from the constriic-

tion and operation of the Big Rivers plant

because the expansion of publicly owned

power farilities (1) places the privately

owned utilities in a. less favorable position

in the morley niarkct, incr'casing their

{inancin costs, and {'2) hindcrs the growth

of unifiecl, single power systems. IIoiv-

cver, there is no suggestion that this vvill

result in any serious rate clisadvantage to

the consumers of thc existing utilities. In

sul)stance the argument is that competition

is bacl in the public power field and that

the public interest is best served through

a large regulated monopoly. While it

may be conceded that a large monopoly is

in theory capable of rendering chea.per and

more efficient service, there are other con-

siclcrations that enter into the question of
whether the monopoly system best serves

the public inter est. There has been no

declaration of publir. policy of this state

that the type of ownership that will provide

the lowest rates is the only type of owner-

ship that will be permitted to operate a

utility service. See Public Service Com-

mission v. Cities of Southgate, etc., Ky.,
268 S.W.2d 19. Whether, in the overall

public interest, competition has advantages

that oft'set those of monopoly is a question

our legislature has chosen to leave to thc

decision of the Public Service Commission.

f12] It is argued by 04'IU that the con-

suinrrs in Owensboro will be subjected to

an additional cost of $260,000 as a result

of construction and operation of the Hig

Rivers plant, anc! that this shows that the

Hig Pvivcrs project will cause economic

waste. It. appears that the rlaimed adcli-

tional cost will grow out of fixed cha.rges

incurred or to be incurred by Oil'IU in an-

ticipation of the construction of a new

generating unit which OtvIU had plannecl

for 1968, but which might bc delayed until
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QMU main:ains that an addition to its

genera. ting plant, completed in 1964, has
enough capacity to serve the needs of
Owensboro and of Green River for per-
haps 10 years in the future. However, KU
has contracted to buy, and it will have a.

market for, all power from the OMU plant
in excess of the needs of Owensboio, so
there will be no unused capacity in the
plant even if the cooperatives do not use
OIvlU power.
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1971 by reason of the Big Rivers project.
QMU says that in order to prevent a tem-

porary excess of capacity it vvill be re-

quired to delay for perhaps three years
the construction of its new unit in antici-
pation of which it already has incurred

fcxed charges for land, water supply, rail-
road facilitics, etc. Assuming that OMU
had made definite plans to construct the

ncw unit in 1968 (the record indicates that
the plans were far from definite and that

the ultimate decision to build would be

ade by KU), it would appear that the
solution to OMU's problem would be to

delay for three years the construction of
the Big Rivers plant. IIowever, the evi-
dence indicates that this ivoulcl deprive the
cooperatives of substantial savings in costs.
Also, it seems that the claimed cost to the

Qwensboro consuniers is attributable to the
c

terms of OMU's contract with KU, and that
if the Owensboro consumers lose, the KU
consumers gain. When we consider all of
the consumers involved we a.re not con-

-;:" vinced that there will be any significa.nt

net economic loss from the immediate con-
s

struction of the Big Rivers plant.

[13j KU contends that the Public Serv-
ice Commission did not make adequate find-

ings of fact and did not apply proper stand-
ards. We have examined carefully the
Commission's order and in our opinion it
embodies all essential findings of fact and
applies proper standards.

[14—16j By way of conclusion it may be
said that the basic issue in this case is
whether, in a situation of inadequacy of
existing facilities to supply immediately
foreseeable needs, the existing utilities
should be allowed to supply the inadequacy
to the exclusion of a. newcomer. As we
view it, if the newcomer's proposal is
feasible (capable of supplying adequate
service at reasonable rates) and will not
result in ivasteful duplication, the Public
Service Commission is authorized to grant
a certificate to the newcomer. The Com-
mission is not restricted to making a close
comparison of whose rates will be lowest
and whose service will be most eIIicient.
Cf. Public Service Commission v. Cities
of Southgate, etc., Ky, 268 S.W.2d 19.
The exisfing utilities have no absolute
right to supply the inadequacy. Fast Ken-
tucky. Nor do they have any right to be
free of competition. Tennessee Electric
Power Company v. Tennessee Valley Au-
thority, 306 U.S. 118, 59 S.Ct. 366, 83
L.Ed. 543.

Upon the whole record we cannot find

that the determination of public conven-
ience and necessity in this case, by the
Public Service Commission, is unlawful,
unreasonable or without adequate factual
si.lppof t.

The judgment is affirmed
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