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On May 29, 2009, an Order was issued in the matter of Windstream Kentucky

West, LLC, et al. v. Kentucky Public Service Commission, Franklin Circuit Court Case

No. 09-CI-00552, wherein the Franklin Circuit Court held that the Commission is

enjoined from enforcing its March 11, 2009 Order in this proceeding. As the March 11,

2009 Order included a procedural schedule to be followed by the parties, pursuant to

the decision of the Franklin Circuit Court, the Commission finds that this administrative

matter is stayed pending the final resolution of the circuit court proceeding." A copy of

'ee KRS 278.390.



the Franklin Circuit Court's May 29, 2009 decision is provided in the Appendix to this

Order.

The Commission, being sufficiently advised, HEREBY ORDERS that this matter

is stayed pending the final resolution of the action before the Franklin Circuit Court, as

provided herein.

By the Commission
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CIVIL ACTION NO. 09-CI-00552
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FRANKLIN CIRCUIT COURT
SALLY JUMP, CLERK

WINDSTREAM KENTUCKY WEST, LLC, ET AL PLAINTIFF

ORDER GRANTING STAY

KENTUCKY PUBLIC SERVICE COMMISSION DEFFNDANT

This rnatter is before the Couit on Plaintiff's Molion to File Designation of

Record and Motion to Hold Administrative Hearing in Abeyance, and Defendant's

Motion to Dismiss. A hearing on the parties'espective motions was held on April 28,

2009. The Court having considered the arguments of counsel and being otherv'ise

sufficiently advised. hereby GRANTS Plaintiff s Motion to I-Iold Administrative Hearing

in Abeyance, DENIES Defendant PSC's Motion to Dismiss, and DENIES AS MOOT

Plaintiff's Motion to File Designation of Record.

The order of the Public Service Commission fiom which Windstream seeks relief

is the PSC's denial of Windstream's Motion to Dismiss an adininistrative complaint filed

by Verizon in which Verizon has alleged that Windstream's rates for intra-state access

charges are unjust and unreasonable. While styled as an appeal, the PSC's order is

interlocutory in nature and the relief sought is declaratory and injunctive relief. No

hearing has been held on Verizon's administrative complaint. no final order regarding the

reasonableness of Windstreani's rates for intra-state access charges has been issued, and

the underlying issue before this Court is whether the PSC has any authority. as an initial

matter, to conduct an administrative hearing in this case.



Accordingly, Plaintiff Windstream has filed a Motion to Hold Administrative

Proceeding in Abeyance„asking the Court tn stay any administrative proceedings until

the Court decides whether KRS 278.543(6) gives the PSC authority to review the rates

charged by Windstream for intra-state access for purposes of deciding v hether they are

"just and reasonable.'" Windstream argues that, as an 'electing utility'" that has agreed to

cap its rates in return for certain allowances, Windstream is exempt fi on~ the

Commission's ratemakinv jurisdiction.

Pursuant to the Kentucky Supreme Court's holding in A~faupin v. S(ansberg~, 575

S.W.2d 695, 699 (Ky. App. 1978). injunctive relief is appropriate when: (1) the movan't

would suffer an irreparable harm; (2) the complaint presents a substantial legal issue on

the n>erits of the claim; and (3) the equities weigh in favor of the issuance of an

injunction.

In the opinion of the Court, all tie.ee prongs of the Maudlin test are satisfied here

and Windstream is entitled to injunctive relief pending a final ruling from this Court on

the merits of its clainz. Winstream v:ill suffer irreparable harm if forced to participate in

a ratemaking proceeding before the PSC, for which it will have no adequate remedy at

law. A substantial issue has been presented on the issue of whether Windstream, as an

electing utility, is statutorily exempt from the PSC's ratemaking authority, And the

equities clearly weigh in favor of staying the administrative proceeding pending a final

rtzling on the agency's subject matter jurisdiction. The public interest would not be

harmed by maintaining the status quo until the issue of the jurisdiction of the

Commission can be briefed. argued and decided.



This rnatter is in the nature of a declaratory judginent action and all documents

necessary to the Court's review have been attached as exhibits. Accordi»gly. Plaintiff

Windstream's Motion to File Designation of Record is denied as moot,

Accordingly, for the foregoing reasons, enforcen>ent of the PSC's Order of March

11, 2009, is hereby STAYED pending further orders ot this Couit. The parties are

directed to confer regarding a briefing schedule on all remaining substantive issues, and

to submit an Agreed Scheduling Order for the. briefing and subinission of the case for

final decision within 10 days of the entry of this Order.

SO ORDERED this 29th day of May, 2009
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