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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION
In the Matter of:
THE APPLICATION OF KENTUCKY-AMERICAN
WATER COMPANY FOR A CERTIFICATE OF

PUBLIC CONVENIENCE AND NECESSITY

)

) CASE NO. 2007-00134
AUTHORIZING THE CONSTRUCTION OF )

)

)

KENTUCKY RIVER STATION Il, ASSOCIATED
FACILITIES AND TRANSMISSION MAIN

ORDER

Kentucky-American Water Company (“Kentucky-American”) has applied for a
Certificate of Public Convenience and Necessity (“Certificate”) to construct a water
treatment plant adjacent to Pool 3 of the Kentucky River, associated facilities, and a
transmission main. Finding that the proposed facilities are necessary to address
substantial deficiencies in existing service and will not result in wasteful duplication, we
grant the application.

STATEMENT OF THE CASE’

Historical Background

Kentucky-American, a corporation organized and existing under the laws of
Kentucky, owns and operates facilities used to distribute water to approximately
116,978 customers in Bourbon, Clark, Fayette, Gallatin, Grant, Harrison, Jessamine,

Owen, Scott, and Woodford counties.? It provides wholesale water service to Midway,

' Unless otherwise stated, references to pleadings (including responses to discovery requests)

are to pleadings submitted in Case No. 2007-00134. Where we refer to a pleading filed in an earlier
proceeding, the earlier proceeding will be identified. Where a document can be clearly identified without
reference to the proceeding in which it was filed, we have done so.

2 Annual Report of Kentucky-American Water Company to the Kentucky Public Service
Commission for the Year ended December 31, 2007 (Water Operations) at 11, 56 & 63.



Nicholasville, North Middletown, Georgetown, Versailles, East Clark County Water
District, Jessamine-South Elkhorn Water District, and Harrison County Water
Association.® It directly or indirectly provides potable water service to over 326,000
persons.*

Kentucky-American is divided into two divisions — Northern and Central. The
Northern Division consists of facilities and operations in Gallatin, Owen, and Grant
counties. All other facilities and operations are within the Central Division. The Central
Division contains the overwhelming majority of Kentucky-American’s facilities and
customers.® Kentucky-American has served this area since 1882.°

Kentucky-American currently owns and operates two facilities for the production
of treated water for its Central Division. The Kentucky River Station | (*KRS 1”) is
located adjacent to Pool 9 of the Kentucky River and withdraws raw water from Pool 9.
It has a rated production capacity of 40 million gallons per day (“MGD”) and is capabile,
under optimal conditions, of producing 50 MGD.” The Richmond Road Station (“‘RRS”)
uses raw water either pumped from Pool 9 of the Kentucky River or the Jacobson

Reservoir and has a rated production capacity of 25 MGD and is capable, under optimal

* Id. at63.
*  Application at 2. Kentucky-American also operates facilities that provide sewage collection
and treatment services to approximately 704 customers. These facilities are located in Clark and Owen
counties. See Annual Report of Kentucky-American Water Company to the Kentucky Public Service
Commission for the Year ended December 31, 2006 (Sewer Operations) at 9, 28.

> Approximately 113,850 or ninety-seven percent of Kentucky-American’s total customers are
located in its Central Division.

®  Annual Report of Kentucky-American Water Company to the Kentucky Public Service
Commission for the Year ended December 31, 2007 (Water Operations) at 9.

" Gannett Fleming, Inc., Water Supply Study (March 2007) at ES-2 (found at Kentucky-
American’s Response to Commission Staff’s First Set of Interrogatories, ltem 6).
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conditions, of producing 30 MGD.? Jacobson Reservoir has a capacity of 500 million
gallons (“MG”) of water and limited geographical watershed. Most of the water that
refills the reservoir is pumped from Pool 9 of the Kentucky River.?

For over 20 years the adequacy of Kentucky-American facilities serving its
Central Division has been at issue. In 1986 Kentucky-American published a least cost
planning study in which it identified a deficit in the available water in Pool 9 of the
Kentucky River based upon its safe yield calculations of the Kentucky River. After
reviewing various options, the study recommended the construction of a 5 MGD
treatment plant on Pool 6 of the Kentucky River, which was expected to meet Kentucky-
American’s system demands until the late 1990s."°

Kentucky-American undertook to design such a treatment plant and to obtain the
necessary easements for its construction, but halted these efforts after central Kentucky
experienced a moderate drought in 1988. During this drought, Kentucky-American
experienced a maximum day demand of 63.91 MG, which exceeded its existing
treatment capacity of 60 MGD, and resorted to voluntary restrictions on customer
usage. Shortly after the drought, the Kentucky Division of Water (“DOW”) implemented
passing flow restrictions on all new or revised withdrawal permits for the Kentucky River
that rendered construction of the proposed plant impractical.

In 1989 Lexington-Fayette Urban County Government (“LFUCG”) Mayor Scotty

Baesler formed the Kentucky River Basin Steering Committee (“Committee”) to study

8 g
° d.

' Direct Testimony of Linda C. Bridwell at 5.
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raw water supply for the Kentucky River Basin. In its first published report, the
Committee concluded that “significant deficits would be experienced under current

conditions if a prolonged drought were to occur.”™"

In its second published report, the
Committee developed and evaluated twenty-seven alternative water supply plans to
provide for the projected deficit. Elements of these plans included: (1) rehabilitation or
reconfiguration of the Kentucky River locks and dams, (2) small upstream reservoirs on
Kentucky River tributaries, and (3) pipelines from the Ohio River.'?

While this study was occurring, Kentucky-American took a series of measures to
expand its treatment capacity from 60 MGD to 65 MGD. It enlarged the RRS’s
treatment capacity from 20 MGD to 25 MGD. It installed larger, more energy efficient
raw water intake pumps at the Kentucky River to transfer water to the RRS and
replaced an existing 20-inch cast iron water main from the KRS | to Jacobson Reservoir
with a 30-inch iron ductile main.™

In 1992 Kentucky-American released an updated least cost planning study in

which it projected that Kentucky-American would experience maximum day demand of

67.91 MGD by 1996 and 68.25 MGD by 2005." It stressed the need to develop

"' Harza Engineering Company, Phase | Interim Report: Water Demands and Water Supply

Yield and Deficit (Dec. 1990) at 2.
2 Harza Engineering Company, Phase Il Report: Development of a Long Range Water Supply
Plan (May 1991).

'3 Direct Testimony of Linda C. Bridwell at 6.

" American Water Works Service Company, Inc., Kentucky-American Water Company Least

Cost/Comprehensive Planning Study ati (July 1992).
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additional water sources, including the possible purchase of finished water from the
Louisville Water Company (“LWC”)."

In an application for rate adjustment that it filed the following year, Kentucky-
American sought recovery in its rates of certain design and development costs
associated with a water pipeline from Louisville to Lexington.® During the rate
proceeding, Kentucky-American advised the Commission of its intent to apply for a
Certificate for the proposed pipeline in late 1994. Responding to this action, the
Attorney General (“AG”) requested an investigation of Kentucky-American’s plans.
Finding that such investigation could provide “valuable information pertaining to the
need and time for the pipeline,” the Commission initiated Case No. 1993-00434."" |t

eventually grew in scope to include Kentucky-American’s demand projections, the

15 A supplement to the existing Kentucky River source of supply is needed

to insure source adequacy in the event of a severe drought. Kentucky-
American has participated in a regional water supply study and is
encouraging the resolution of the regional source of supply deficit
through the Kentucky River Authority. The need to resolve the source
deficit is a high priority, since a drought in any upcoming year could
result in severe water shortages. If source of supply augmentation
alternatives using the Kentucky River are infeasible or encounter
excessive delays, the use of the Ohio River presents a viable option.
The Ohio River represents a virtually unlimited source of supply.
Purchase of finished water from the Louisville Water Company appears
to represent a feasible and cost-effective alternative to solve the source
of supply deficit for Kentucky-American, and potentially for the whole
region.

Id. at ii.

'® Case No. 1992-00452, Notice of the Adjustment of the Rates of Kentucky-American Water
Company (Ky. PSC filed Jan. 22, 1993). The Commission ultimately rejected Kentucky-American’s
request. /d. at 13-14 (Ky. PSC Nov. 19, 1993).

" Id. at 51-52; see also Case No. 1993-00434, An Investigation of the Sources of Supply and
Future Demand of Kentucky-American Water Company (Ky. PSC Nov. 19, 1993).
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appropriateness of its planning criteria, the existence of a supply deficit, and possible
options to remediate any deficit."®
In Case No. 1993-00434, the Commission received demand projections from
various parties indicating that Kentucky-American would experience a supply deficit of
between 5.0 MGD and 13.0 MGD if a drought of record occurred. Regarding the
methodologies used to derive these projections, the Commission in March 1995 found:
[T]he range of demand projections presented by Kentucky-
American and the intervenors is within the realm of
reasonableness. Kentucky-American has used reputable
sources for data and nationally accepted methodologies in
developing its demand projects. Over the years Kentucky-
American has made numerous revisions to its methodology
for projecting water demand resulting in a state-of-the-art,
dynamic process."®
At that time, however, the Commission was unable to reach a conclusion
regarding the safe-yield of the Kentucky River and the appropriate planning criteria to
apply. The record contained three separate reports on these issues. Each report “was
based upon different assumptions and, thus, their conclusions are not readily

comparable.”® The Commission deferred a decision until the Kentucky River Authority

(“KRA”)*' completed a new safe-yield analysis of the Kentucky River.

'8 Case No. 1993-00434, Order dated March 14, 1995 at 2.
% g at 4-5.
2 g ats.

The General Assembly created the KRA in 1988 to “provide for the maintenance of the
Kentucky River locks and dams.” 1986 Ky.Acts Ch. 383, Section 1. The KRA is authorized and
empowered, inter alia, to “[clonstruct, reconstruct, provide for the major maintenance, or repair the locks
and dams on the Kentucky River and all real and personal property pertaining thereto, as well as maintain
the channel,” and “[d]evelop comprehensive plans for the management of the Kentucky River within the
basin, including a long-range water resource plan and a drought response plan.” KRS 151.720(1) and

).
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In August 1996, the Kentucky Water Resource Research Institute (“‘KWRRI"),
which the KRA had commissioned to conduct a new safe-yield analysis, published its
assessment of the water supply within the Kentucky River Basin. It projected that, in
the event of a drought similar to that which occurred in 1930 and using projected water
demand for 2020, the Kentucky River Basin would experience a water supply deficit
between 7.4 and 9.7 billion gallons.? It noted:

The main conclusion to be drawn from the deficit
predictions . . . is the realization that significant water
shortages would be incurred if a severe drought were to
occur in the basin. Furthermore, water shortages of varying
intensity would occur basin-wide, with the largest deficits
concentrating in pool 9. The susceptibility of the basin to a
severe drought enforces the need for an effective drought
management strategy and long range water supply plan.?®
As to Pool 9, the study projected a supply deficit ranging from 1.688 billion gallons to
6.553 billion gallons based upon the intensity of the drought.?*

Following KRA's submission of the KWRRI Assessment, the Commission

resumed its investigation.?® After further discovery and hearings on the water supply

deficit issue, the Commission found that “a water supply deficit would exist during an

extreme drought situation” and that “3.489 billion gallons...[is] a reasonable

z Kentucky Water Resource Research Institute, Kentucky River Basin Water Supply

Assessment Study: Task Il — Deficit Analysis (Aug. 1996) at v.

% Id. atvi.
2 Id. at 34. The lower amount in this range is based upon the deficit that would occur using
projected demand in 2020 based upon moderate population growth and a drought similar to the drought
of 1953. The higher amount is based upon projected demand in 2020 assuming high population growth
and the 1930 drought of record.

% In its Order of March 14, 1995, the Commission had terminated the investigation. When
ruling upon an intervenor’s petition for rehearing on April 24, 1995, the Commission reversed course and
directed that the docket remain open pending completion of the new safe-yield analysis.
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estimate of the magnitude of Kentucky-American’s total annual water supply deficit
for the planning horizon through the year 2020."%°

While noting Kentucky-American’s obligation to develop a supply for its
customers, the Commission, in the same Order, also stressed the need for a
coordinated response among all interested parties:

While testimony was presented that demand management
and conservation could reduce the total customer demand
and possibly slow the anticipated growth in future
customer demand, demand management alone will not be
sufficient to meet either a 1930 or 1953 drought situation.
The evidence before this Commission indicates that
additional steps must be taken and financial resources will
have to be committed to develop an adequate and reliable
source of water supply, not only for the customers of
Kentucky-American, but for all the citizens served by the
Kentucky River. The evidence further indicates that the
net effect of the Kentucky River Authority’s proposed
activities, if implemented, will be insufficient. Anything
Kentucky-American does which affects its withdrawals
from the Kentucky River during such an occurrence also
affects the drought’s impact on others that depend on the
Kentucky River as a source of water. The responsibility to
develop an adequate and reliable source of water supply
for Kentucky-American’s customers is the direct obligation
of Kentucky-American itself. The responsibility for
developing watershed management and drought response
planning for the entire Kentucky River Basin resides by
statute with the Kentucky River Authority. The
Commission considers these responsibilities to be not only
compatible, but complimentary [sic]. For the
Commonwealth to successfully survive a catastrophe as
serious as the reoccurrence of the 1930 drought of record
will require the highest degree of cooperative effort from
all agencies, organizations, and individuals.*

% Case No. 1993-00434, Order of August 21, 1997 at 5 (footnote omitted).

27 Id. at 5-6.
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We then issued the following directive to Kentucky-American:
Kentucky-American shall take the necessary and
appropriate measures to obtain sources of supply so that
the quantity and quality of water delivered to its
distribution system shall be sufficient to adequately,
dependably, and safely supply the total reasonable
requirements of its customers under maximum
consumption through the year 2020.%%

Following the Commission’s action in Case No. 1993-00434, Kentucky-American
reviewed KRA'’s efforts to augment the water supply of the Kentucky River. Finding no
significant progress had been made in this area®® and determining that a finished water
pipeline from LWC was the least cost, most feasible option,* it renewed discussions
with LWC.2' In April 1998 Kentucky-American selected a design team for the
construction of a pipeline to connect the two water utilities.*?

In June 1998 Kentucky-American began receiving objections from property

owners whose property was located along the proposed pipeline route.®* Opposition

was especially vocal in Woodford County, where residents were concerned about

% d. at6.

*  Direct Testimony of Linda C. Bridwell at 11.

% Kentucky-American Water Company, Report to the Public Service Commission: Efforts to
Ensure Adequate Sources of Supply to Meet Customer Demand Through 2020 (Mar. 19, 2001)
(hereinafter Efforts to Ensure Adequate Sources of Supply) at 13.

! Kentucky-American made initial inquiries to LWC regarding a possible purchase of water as
early as December 1988. Discussions between LWC and Kentucky-American continued periodically
throughout the ensuing years. Beginning in March 1997, the parties appear to have become very serious
in their efforts to obtain an agreement. See Kentucky-American’s Response to Commission Staff’s First
Set of Interrogatories, ltem 4.

2 FEfforts to Ensure Adequate Sources of Supply, supra note 30, at 13.

B 1d. at 14.
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property damage and the pipeline’s effects on local growth.** In response, Kentucky-
American investigated alternate routes for the proposed pipeline that would invoke
fewer objections. It eventually selected a route that paralleled Interstate Highway 64,
but was unable to obtain the Kentucky Transportation Cabinet’s approval for the use of
the interstate right-of-way.*

On November 7, 1998, LWC and Kentucky-American executed a 50-year water
supply agreement.’® Under the terms of the agreement, LWC reserved 23 MGD of
production capacity for Kentucky-American and promised to deliver finished water to
Kentucky-American at a specified delivery point in Shelby County. Kentucky-American
committed to a minimum average usage of 1.2 MGD for non-irrigation months and
1.8 MGD for irrigation months for the first full calendar year. The minimum usage
requirements would eventually rise to 1.8 MGD for non-irrigation months and 2.2 MGD

for irrigation months.*

¥ d.

% Efforts to Ensure Adequate Sources of Supply at 14.

% Transcript of 11/27/2007 Hearing, Staff Exhibit No. 1.
% On December 1, 1998, Kentucky-American submitted the water supply agreement to the
Commission for review. Finding that the agreement addressed the rights, responsibilities, and obligations
of the contracting parties with respect to the construction and payment of facilities for which a Certificate
had not yet been issued and that it was administratively inefficient to review the merits of the agreement
without also reviewing the merits of the proposed facilities, the Commission rejected the agreement and
directed Kentucky-American to refile the agreement when it applied for a Certificate. See Case No. 1998-
00339, Kentucky-American Water Company Special Contract with Louisville Water Company (Ky. PSC
Dec. 23, 1998).
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In July 1999, as public opposition to the proposed pipeline appeared to be
growing, the Fayette County Water Supply Planning Council (“Planning Council’)®
issued a 20-year comprehensive water supply plan for Fayette County. After review of
the available information, it concluded that “Fayette County will have a treated water
supply deficit should a major drought occur such as the one that occurred in 1930.”% It
estimated that, based upon projected water demands, the projected supply deficit in
2020 under 1930 drought conditions would be approximately 3.5 billion gallons of water
in the Kentucky River Basin.*

The Planning Council identified four alternatives as the most viable and easiest
solutions to implement in a reasonably short time: (1) replacement of a dam above
Pool 9, (2) installation of crest gates on some or all of the dams from Dam 9 to Dam 14,
(3) construction of a 23 MGD capacity pipeline to Louisville, and (4) construction of

water storage reservoirs on a tributary to the Kentucky River.*' Of these alternatives,

the Planning Council found the pipeline option to be the preferred alternative.*?

% The Planning Council was part of a state-wide program of the Natural Resources and

Environmental Public Protection Cabinet (“NREPC”) for developing long-range water supply plans for
each county in the Commonwealth. These plans were to “include an assessment of the existing public
and private water resources, both surface and groundwater, of the study area, an examination of present
water use in the area, projections of future water requirements, and a determination of possible
alternative approaches that can be taken in order to meet future water supply needs.” KRS 151.114(1).
Although the General Assembly enacted the enabling statute for this program in 1990, the NREPC was
unable to implement the program until the mid-1990s. The Planning Council was not established until
1997.

% The Planning Council, Fayette County 20 Year Comprehensive Water Supply Plan (July
1999) at 176.

.
M Jd. at 179.

42 Id. at 200-208.
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On July 8, 1999, shortly before the Planning Council released its report, the
LFUCG Council established an ad hoc committee to “gather input from all principals
involved in water supply issues ... and to gather any other available water supply
analyses for the purpose of endorsing water supply options which offer the greatest
value to the people of Fayette County and the Kentucky River Basin.”*® In response to
this action, Kentucky-American suspended the pipeline project pending completion of
the Council review and announced its intention to comply with the Council's
recommendations.**

After four months of reviewing studies and hearing evidence from various
experts, the LFUCG Council established a water supply plan for Lexington-Fayette
County. In the resolution creating this plan,* the LFUCG Council found that the
Lexington-Central Kentucky area faced a water supply deficit of 3 billion gallons in the
year 2020 should a drought of record occur. It further found that “to maintain
unrestricted demand there is a present water treatment capacity deficit of approximately

9.36 million gallons daily (mgd) within the service area of Kentucky-American Water

* LFUCG Council Resolution No. 390-99 (July 8, 1999). LFUCG Council also formed a
technical advisory group which included the DOW, Kentucky Geological Survey, the Attorney General,
the Planning Council, KRA, Neighbors Opposed to Pipeline Extravagance (“NOPE”), U.S. Army Corps of
Engineers (“Corps”), the Kentucky Department of Local Government, the Water Resources Development
Commission, the Bluegrass Area Development District, the Chamber of Commerce, Sierra Club, LFUCG
officials, and Kentucky-American. See Efforts to Ensure Adequate Sources of Supply, supra note 30, at
16-17.

*  See Andy Mead, Ky-American Pipeline Put on Hold, Lexington Herald-Leader, July 28, 1999,
at A1, available at 1999 WLNR 1922961; Andy Mead, Proposal for Pipeline Defended But Water
Company Set to Follow Council’s Lead, Lexington Herald-Leader, Nov. 9, 1999, at B1, available at 1999
WLNR 1915211.

% LFUCG Council Resolution No. 679-99 (Dec. 9, 1999).
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Company, which is projected to rise to approximately 18-20 million gallons daily by
2020.%

The LFUCG Council recommended the Lexington-Fayette County’s future water
supply should come from the Kentucky River because this solution is cost effective,
supports a regional supply effort, supports potential recreation, and ensures the
maintenance of the existing water infrastructure.*” It established certain benchmarks for
measuring progress on the development of the existing Kentucky River infrastructure
and a timeline for achieving those benchmarks.”® As a result of the LFUCG Council’s
Resolution, Kentucky-American shifted its focus back from purchasing water from
LWC*® and to the Kentucky River.

On February 19, 2001, the Commission, through its Executive Director,
requested that Kentucky-American provide a detailed report on its efforts to ensure
“adequate sources of supply to meet customer demand through 2020.”°° Thirty days
later Kentucky-American submitted such a report in which it described the events that
occurred since August 21, 1997 and the reasoning behind its current plans for ensuring

adequate sources of supply.

% 1d at2.

Y Id.at3.
% In hindsight, this timeline appears overly optimistic. For example, the timeline called for the
completion of environmental studies and engineering designs for Lock and Dam No. 10 and KRA’s
acquisition of Dam No. 7 from the U.S. Corps of Engineers before 2002. /d. at 3-4. KRA did not approve
any study or design until December 11, 2002. KRA did not acquire Dam No. 7 until May 2006. FERC
Issues Order to Lock 7, US Federal News, June 28, 2007, available at 2007 WLNR 12265168. The
LFUCG Council also recommended completion of the construction work on Dam No. 10 by 2004, but the
project may not be completed until 2010. See Transcript of 3/5/2008 Hearing at 98.

% See Efforts to Ensure Adequate Sources of Supply, supra note 30, at 20.

%0 | etter from Thomas M. Dorman, Executive Director, Public Service Commission, to Roy M.

Mundy, President, Kentucky-American Water Company (Feb. 19, 2001).
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In its report, Kentucky-American raised several questions as to the feasibility and
adequacy of the Kentucky River solution.®" It contended that a Kentucky River solution
is contingent upon a series of decisions of several different governmental and private
entities and their subsequent implementation. Asserting that it could not “unilaterally
implement a project to increase the supply of the Kentucky River,” Kentucky-American
noted that it bore “the ultimate responsibility to ‘adequately, dependably and safely
supply the total reasonable requirements of its customers under maximum consumption
through the year 2020.”7%

Kentucky-American’s report led the Commission to initiate an investigation
into “the feasibility and advisability of Kentucky-American’s proposed solution to its

»53

water supply deficit. The Commission identified the following purposes for this

investigation:

e I|dentify the measures necessary to enable the Kentucky River to
adequately supply the total requirements of Kentucky-American's
customers in 2020;

e Ascertain their cost and the likelihood of their implementation in
sufficient time to meet 2020 customer demand;

e Compare the cost-effectiveness and feasibility of these measures
with other alternatives; and

e Assess Kentucky-American’s ability to meet its short-term deficit.>*

' Efforts to Ensure Adequate Sources of Supply, supra note 30, at 30 — 31.

%2 Id. at 30.

% Case No. 2001-00117, An Investigation Into the Feasibility and Advisability of Kentucky
American Water Company’s Proposed Solution to its Water Supply Deficit (Ky. PSC May 15, 2001). The
parties to this proceeding included Kentucky-American, the AG, LFUCG, Kentucky Industrial Utility
Customers, Inc. (“KIUC”), NOPE, and the Consortium.

2 at2-3.
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While the Commission’s investigation was proceeding, a group of central
Kentucky public and municipal utilities®® under the auspices of the Bluegrass Area
Development District formed the Bluegrass Water Supply Consortium (“Consortium”) to
study central Kentucky’s water supply needs and possible solutions. After obtaining
$545,000 in federal and state grants,*® the Consortium retained a team of independent
consultants to prepare a comprehensive regional study. In March 1, 2002, the
Consortium advised the Commission of the commencement of the study. While not
expressly suspending the investigation to permit the Consortium to proceed with its
study, the Commission limited the activities of the investigation to permit the Consortium
adequate time to proceed with its efforts.

On February 27, 2004, the consultants published “Final Report for the Water
Regionalization Feasibility Study” (the “Regional Report”). They found that, based upon
projected 2020 demands and existing water supplies, the Consortium members would
require an additional 36 MGD of treatment capacity to meet their maximum day
demands under non-drought conditions and an additional 102 MGD to meet unrestricted
demand under drought of record conditions.’’ The consultants further found that,

assuming mandatory restrictions on water use, 67 MGD of additional capacity was

**  These included Berea College Utilities; city of Cynthiana; city of Danville; Frankfort Water and

Electric Board; Georgetown Municipal Water and Sewer Service; city of Harrodsburg; Kentucky-
American; city of Lancaster; city of Lawrenceburg; Mt. Sterling Water and Sewer Commission;
Nicholasville Combined Ultilities; city of Paris; Richmond Water, Gas & Sewerage; Shelbyville Municipal
Water and Sewer Commission; city of Versailles; city of Wilmore; and Winchester Municipal Utilities
Commission.

56
2002) at 1.

Case No. 2001-00117, Bluegrass Water Supply Consortium’s Progress Report (filed Mar. 1,

" O’Brien & Gere, Engineers, Inc. Regional Report at 14 (Feb. 27, 2004).
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needed to meet customer demands in a drought of record.®® After taking into account
the effect of water credits on a water utility’s ability to withdraw water®® and anticipated
improvements at Dam No. 10, the Regional Study concluded that Consortium members
required an additional supply of 45 MGD to meet water demands in 2020.%°

To meet this demand, the consultants identified more than 40 water supply
alternatives. These alternatives included various Ohio River and Kentucky River
sources, groundwater sources, renovation or expansion of existing reservoirs, and
construction of new reservoirs.’’ They included the purchase of finished water from
LWC, Cincinnati Water Works, Northern Kentucky Water District, Carrollton Ultilities, and
the Greater Fleming County Regional Water Commission.®? The alternatives were
evaluated on the following criteria: water supply capacity, raw water quality, cost,
implementability/risk of delay, and flexibility.?® After considerable review of the various
alternatives, including interviews with the potential suppliers, the consultants identified
the construction of a 45 MGD water treatment facility on Pool 3 of the Kentucky River
with supplemental capability to treat water from the Ohio River as the preferred

alternative %

% Jd.

% Id. at 15.
8 d. at 16.
& Jd. at19.
% |d. at 20.
¥ Matny.

M oat2i-2e.
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The consultants also recommended the creation of a grid network of treated
water pipelines within central Kentucky. They found that such a network would reduce
the need for individual water utilities to construct facilities to meet their own peak
demand, optimize the use of existing sources, enhance the possibility for Consortium
members to receive public financing, and enhance the reliability of water service by
allowing members to receive water from multiple sources.

On August 24, 2004, several Consortium members created a water commission
to be known as the Bluegrass Water Supply Commission (“BWSC”).> Following its
creation, the BWSC sought funding to implement the recommendations contained in the
Regional Report.?® It advised the Commission in early 2005 that its initial focus was to
build an interconnection between Kentucky-American and the Frankfort Electric and
Water Plant Board (“FEWPB”) to allow Kentucky-American to use some of FEWPB's
excess capacity. It further advised of its intent to construct a regional water treatment
plant as recommended in the Regional Report and its expectation that Kentucky-
American would become a contractual partner.®’

In a report to the Commission in November 2004, Kentucky-American provided

the following assessment of BWSC's efforts and its role in those efforts:

% The original BWSC members are the cities of Cynthiana, Frankfort, Georgetown, Lancaster,

Mt. Sterling, Nicholasville, Paris, and Winchester. LFUCG is also a member. See Case No. 2001-00117,
BWSC's Response to the Commission’s Order of February 14, 2005 (Ky. PSC filed Apr. 1, 2005). Since
its creation, the city of Berea has joined the Commission. BWSC’s Response to Citizens For Alternative
Water Solutions’ (“CAWS”) Data Request, ltem 2. These members established BWSC as a joint water
supply commission since KRS 74.430 limits the composition of a joint water supply commission to cities,
water districts, water associations, and federal agencies. Kentucky-American was not eligible for
membership.

% For a discussion of the BWSC's initial funding efforts, see Case No. 2001-00117, BWSC's
Response to the Commission’s Order of February 14, 2005 at 3-4.

7 Case No. 2001-00117, BWSC’s Response to the Commission’s Order of February 14, 2005
at 5, 8.
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Since the March 2001 report, it has become clear that the
course of action that will most likely produce a solution to the
water supply problem is through the regional activities.
Although the schedule may not be as aggressive as KAW
[Kentucky-American] would like, progress is being made and
the concept appears to have widespread stakeholder
support. The proposed solution by the BWSC minimizes the
dependence on the KRA which has not been able to achieve
its proposed schedule. The proposed solution maximizes
the use of the Kentucky River, thus providing a stable
revenue stream for the KRA and achieving the proposed
intentions of the LFUCG. KAW continues to support and
partner with the BWSC, but is prepared to pursue its own
solution if the regional effort flounders. The next few months
will be critical for the BWSC, in development of by-laws,
water sales agreements and a funding plan. The BWSC is
prudently seeking professional assistance in developing
those critical pieces.®®

Kentucky-American also cautioned that the situation required results and alluded
to the possibility of acting unilaterally to remedy the supply deficit if BWSC failed to
produce timely results:

The BWSC has made progress, and is now established as
[a] formal organization with a plan and a determination to
implement a solution with widespread support. If at some
future time, however, it is apparent that the BWSC efforts
flounder, KAW will come to the PSC with an independent
solution. It cannot be said at this time whether KAW would
simply implement an independent version of the BWSC
solution, resume the BWP [Bluegrass Water Pipeline], or
take up some other alternative. Although KAW has made
short-term improvements that allow it to meet its customer's
[sic] unrestricted maximum demands, KAW realizes that
those short-term improvements will only last through the 3-5
year time frame. If the BWSC does not have a funding plan
in place in the next year, with proposed construction of a first
phase to be completed within three years, KAW will have to
re-evaluate our partnership with the BWSC as KAW
recognizes that the responsibility to develop an adequate

% Case No. 2001-00117, Kentucky-American Water Company, Source of Supply Report (filed

Nov. 8, 2004) at 33-34.
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source of water supply for KAW's customers is the direct
obligation of KAW itself.®

On March 14, 2006, the Commission held a conference in Case No. 2001-00117
to discuss and assess the current status of plans and efforts to resolve the water supply
deficit and the positions of the parties. At this conference, BWSC advised that it had yet
to develop the funding sources sufficient to support the recommendations of the
Regional Report. Kentucky-American then stated its intention to proceed to construct a
water treatment facility in the area of Pool 3 of the Kentucky River and a transmission
main to transport water from this treatment facility to its Central Division distribution
system.”® It further stated that an application for a Certificate of Public Convenience
and Necessity for these facilities would be filed within the following twelve months.

After its announcement, Kentucky-American sought to engage the BWSC'’s
participation in the project.71 On February 27, 2007, after extended negotiations,
Kentucky-American and the BWSC entered into an agreement in which BWSC agreed
to pay for the cost of incremental engineering design work necessary to increase the
capacity of the proposed water treatment plant from 20 MGD to 25 MGD.”? On
November 20, 2007, after Kentucky-American filed its application, it granted an option to

the BWSC to own an undivided twenty percent interest in the proposed facilities, to

% Jd. at 35.
®  Case No. 2001-00117, Memorandum from Gerald Wuetcher, Assistant General Counsel, to
Case File (April 24, 2006) at 3-4. The conference represented the last significant action in Case
No. 2001-00117. After Kentucky-American filed its application for a Certificate, the Commission found
that Case No. 2007-00134 provided a more appropriate forum for resolving the many overlapping issues
present in both proceedings, ended its investigation, and removed Case No. 2001-00117 from its docket.

™ Direct Testimony of Linda C. Bridwell at 26.

2 Application, Exhibit E.
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include the water treatment plant and transmission main connecting the plant to
Kentucky-American’s distribution system.”® If BWSC exercised its rights under the
option, Kentucky-American would build the proposed water treatment plant with an
initial capacity of 25 MGD. Under its terms, the option terminated on April 1, 2008."

Kentucky-American’s Proposed Facilities

To resolve its water supply deficit, Kentucky-American proposes the construction
of a 20 MGD water treatment plant, 30.59 miles of transmission main, and associated
facilities (collectively, the “Facilities”).”” A map showing the location of the Facilities is
attached as Appendix A.

The proposed water treatment plant, which will be known as Kentucky River
Station Il (“KRS II”), will be located on the Kentucky River near Pool 3 approximately
two miles north of Swallowfield along the Franklin and Owen county line. It has an initial
design capacity of 20 MGD, but is capable of expansion in 5 MGD increments to 30
MGD.”® It is a conventional treatment plant that uses rapid mix, flocculation,

t.77

sedimentation, filtration, and disinfection as treatmen Although a chemical

disinfection process primarily will be used, KRS Il is designed to accommodate the

™ Transcript of 11/26/2007 Hearing, LWC Exhibit 6.
™ The record does not indicate whether Kentucky-American has extended the time in which the
option remains effective.

®  Kentucky-American’s application states that it will construct approximately 160,000 feet of
transmission main. The specifications filed by Kentucky-American indicate that the transmission main is
approximately 161,000 feet in length. Based upon the Commission’s GIS analysis of the proposed route,
the actual length of Kentucky-American’s proposed transmission main is 30.59 miles.

®  Gannett Fleming, Kentucky River Pool 3 Water Treatment Plant: Basis of Design Report
(revised ed. March 2007) (hereinafter Basis of Design Report) at 1.

" For a more detailed description of the proposed treatment plant’'s processes, see Direct
Testimony of Richard C. Svindland at 7-8.
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addition of an ultraviolet light disinfection system.” Its main building will contain wet
chemistry and microbiology laboratories. It will be equipped with a finished water high
service pump station that consists of four pumps with an initial reliable design capacity
of 24 MGD and a 30 MGD ultimate design capacity and with a standby electric
generator to permit plant operation even during power outages.79 Also located on the
KRS Il site will be a wastewater treatment system, consisting of two circular bath
washwater clarifiers, a residual thickener, a residual dewater facility, and a sanitary
disposal system.®

KRS Il will draw its water from Pool 3 of the Kentucky River. A raw water intake
structure, consisting of intake screens and 150 feet of raw water intake main, will be
located on the Kentucky River at Pool 3 in northern Franklin County near the Franklin
and Owen county line. A raw water pumping station, consisting of four pumps with an
initial reliable design capacity of 24 MGD and an ultimate design capacity of 30 MGD,
will pump raw water into the proposed water treatment plant.

Kentucky-American initially plans to operate KRS Il primarily as a supplemental
supply. Throughout the non-summer months, Kentucky-American anticipates KRS II's
average daily production will be 6 MGD—the plant’s most efficient minimum production

rate.®’ It has obtained a permit from DOW to withdraw water from Pool 3 of the

8 Basis of Design Report, supra note 76, at 38, 41.

" |d. at 44-46, 74-76.
8 id. at2.

" Direct Testimony of Linda C. Bridwell at 32.

-21- Case No. 2007-00134



Kentucky River at a rate of 20 MGD from June 1 through August 31 and at a rate of
6 MGD for all other periods.®?

To connect KRS Il to its Central Division’s distribution system, Kentucky-
American proposes the construction of approximately 160,000 linear feet of 42-inch
ductile iron transmission main.®®  This main will generally follow established
transportation corridors of US Highway 127, Kentucky Route 2919, Kentucky Route
1707, Kentucky Route 1202, US Highway 460, and Kentucky Route 1973.%* The length
of the main requires that a booster pumping station and water storage tank be located
along the proposed route. Kentucky-American proposes the construction of a 20 MGD
booster pumping station that is expandable to 30 MGD and a 3 MG water storage
tank.®

Kentucky-American has obtained all required permits from DOW for construction
of the facilities.®® The Corps has authorized the construction of the proposed raw water
intake structure and the proposed transmission main’s fifty-eight streams and wetlands
crossings.’”  The Kentucky Transportation Cabinet has issued two of the three utility

encroachment permits that the proposed transmission main requires.® Kentucky-

8 Application, Exhibit G.

8 Direct Testimony of Nick C. Rowe at 3; see supra n. 75.

8 Application, Exhibit D.

8 Direct Testimony of Nick C. Rowe at 3; Strand Associates, Inc., Contract 1-2007: Franklin

County 20 MGD Booster Pump Station and 3 MG Storage Tank (February 2007).
%  Rebuttal Testimony of Richard C. Svindland at 2.

8 Letter from Greg McKay, U.S. Army Corps of Engineers — Louisville District, to Linda C.

Bridwell, Kentucky-American Water Company (Nov. 15, 2007).

#  Rebuttal Testimony of Richard C. Svindland at 2.
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American has secured all land for the raw water intake, water treatment plant, booster
pump stations and water storage tanks.®° It has obtained 10 of the 104 easements from
private landowners that will be required for construction of the proposed transmission
main.%

Kentucky-American has solicited and received bids for construction of the
proposed facilities. Based upon these bids, Kentucky-American currently estimates the
total cost of these facilities at $155,857,000.°" It estimates the total annual cost of
operating the proposed facilities at $6,024,957.%2

LWC’s Water Supply Proposal

LWC is a for-profit corporation that owns and operates facilities for the treatment
and distribution of water to more than 850,000 persons in Jefferson, Bullitt, Oldham,
Taylor and Nelson counties.” It provides wholesale water service to West Shelby
Water District, North Shelby Water Company, North Nelson Water District, and the cities
of Taylorsville, Mount Washington, and Lebanon Junction.** It has a current treatment
capacity of 240 MGD and has average daily water sales of 130 MG. By virtue of

Louisville Metro’s ownership of all of LWC’s outstanding stock, LWC'’s operations are for

¥ .
% Kentucky-American's Response to November Hearing Data Requests, Item 1. Kentucky-
American has advised the Commission that 16 landowners have refused to grant an easement or will not
consider such grant until a Certificate is issued for the proposed transmission main.

d Kentucky-American’'s Response to Post-March Hearing Requests (filed Mar. 12, 2007),

ltem 2.
% Direct Testimony of Linda C. Bridwell at 31.
% LWC Motion for Full Intervention at 1.
* d,
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the most part exempted from Commission jurisdiction.95 Its wholesale contracts with
public utilities for utility service, however, are subject to Commission jurisdiction.*®

Since 2003, LWC has offered several proposals for providing water service to the
central Kentucky area. On October 1, 2007, LWC filed with the Commission its latest
proposal for providing water service to Kentucky-American.®” This proposal involves the
construction of approximately 42 miles of 36-inch transmission main along Interstate
Highway 64 from the intersection of Interstate Highway 64 and Kentucky Highway 53 in
Shelby County to the intersection of Interstate Highway 64 and Newtown Pike in Fayette
County, two booster pumping stations, and a 3 MG water storage tank.”® The design
capacity of this transmission main would be 25 MGD with the ability to provide a
maximum capacity of 30 MGD. The total estimated cost of the facilities is $88.1
million.** LWC would not own the proposed facilities. Its proposal assumes that
Kentucky-American or one or more third parties would own and operate the proposed
facilities.
Generally speaking, LWC'’s current proposal involves it selling water at a rate of $1.71
per 1,000 gallons at the delivery point to be constructed in Shelby County. This rate

would remain in effect until December 31, 2015. On January 1, 2016, the water rate

% See McClellan v. Louisville Water Co., 351 S.W.2d 197, 199 (Ky. 1961).

% Simpson County Water Dist. v. City of Franklin, 872 S.W.2d 460, 463 (Ky. 1994).

Prefiled Rebuttal Testimony of Gregory C. Heitzman at 4-7.

/d. at 5. During the course of this proceeding, the proposed route of the transmission main
has been revised several times. Based upon the most recent description of the route, which Mr.
Heitzman provided in his Supplemental Testimony and using the Commonwealth’s Geographic
Information System, the Commission has calculated the length of the transmission main route to be 44.85

miles. This is the distance used by the Commission to calculate the net present value of the LWC
Pipeline proposal.

]
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would be adjusted by the cumulative change in the Consumer Price Index — All Urban
Consumers (“CPI-U”) from December 31, 2007 to December 31, 2015. After December
31, 2016, LWC could adjust the rate annually, but the adjustment would not exceed the
annual CPI-U plus 2 percent.'®

LWC’s proposal would allow any water supplier to reserve capacity at the Shelby
County delivery point. To reserve this capacity, however, the water supplier must make
a minimum purchase of one-half of its reserve capacity. For example, a reservation of
20 MGD requires the minimum purchase of 10 MGD. [f capacity is available, a water
supplier may purchase a quantity greater than its reserved capacity, but will be subject
to additional charges.”' A minimum purchase of 5 MGD at the Shelby County delivery
point is necessary before LWC will construct the required delivery facilities. The water
supplier must commit to purchase for a 50-year term."%

The proposal does not provide for a reservation of LWC’s production capacity.
Water suppliers would be subject to the same availability of water as LWC’s retail
customers. LWC offers to “maintain an available production capacity that is 15 percent
above the maximum daily system demand to meet the DOW standards and future
growth needs.”'®
In February 2008, following the November hearing in this matter and our

subsequent Order regarding presentation of additional evidence, LWC announced that it

had joined in a partnership with FEWPB, North Shelby County Water District, West

10 4. at 6.
101 Id
102 Id

103 Id.
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Shelby County Water District, U.S. 60 Water District, and Shelbyville Water and Sewer
Commission “to construct a pipeline that will provide additional water to Shelby County
and Franklin County water providers.”'® This partnership, which refers to itself as the
Shelby-Franklin Water Management Group (“SFWMG”), has requested proposals for a
feasibility study for the construction of a pipeline along Interstate Highway 64."%

PROCEDURE

On March 30, 2007, Kentucky-American submitted to the Commission its
application for a Certificate of Public Convenience and Necessity. The Commission
established this docket to consider that application and subsequently permitted the
following persons to intervene: the AG, BWSC, CAWS,'® KRA, KIUC,"”” LFUCG, and
LWC.

On August 1, 2007, after notice to all parties and receiving no comments or
objections, the Commission incorporated by reference the records of Cases No. 1993-
00434 and No. 2001-00117 into the record of this proceeding.

In September 2007, the Commission held public hearings in Frankfort, Owenton,

and Lexington, Kentucky to receive public comment on Kentucky-American's

104 prefiled Supplemental Testimony of Gregory C. Heitzman at 7.
1% Id. at 7 and Exhibit 7.

% CAWS is a non-profit corporation that is organized under the laws of Kentucky and
“dedicated to the development of environmentally sound, fiscally responsible, socially just solutions to
Central Kentucky’s water needs.” CAWS’s Motion for Full Intervention at 2.

7 KIUC is an association of the largest industrial customers on Kentucky-American’s system
and includes Toyota Motor Manufacturing Company, Square D. Company, and Lexmark International.
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application.’ We further encouraged the public to submit written comment through
paper or electronic medium and accepted such comments until March 20, 2008."%

After affording all parties an adequate opportunity to conduct discovery and
submit written testimony, the Commission held an evidentiary hearing in this matter on
November 26-28, 2007."° At this hearing the following persons testified: Nick O.
Rowe, President, Kentucky-American; Linda C. Bridwell, Manager of Engineering of
Kentucky and Tennessee, Southeast Region, American Water Company; Louis M.
Walters, Assistant Treasurer, American Water Works Company; Richard C. Svindland,
Senior Consultant, Integrated Science and Engineering, Inc.; Cy R. Whitson, Senior
Environmental Scientist, Gannett Fleming, Inc.; Harold Walker lll, Manager, Financial

Studies of the Valuation and Rate Division, Gannett Fleming, Inc.; Michael A. Miller,

Assistant Treasurer, Kentucky-American; Gregory C. Heitzman, President, LWC;

"% Pursuant to the Commission’s Order of August 2, 2007, Kentucky-American published notice
of these hearings in newspapers of general circulation in its service area and those areas that the
proposed facilities would affect. See Kentucky-American’s Notice of Filing of Publication Request.

% The Commission has received approximately 300 written comments from the public regarding
the proposed facilities. In addition, we have received comments from several state representatives and
senators; the members of the LFUCG Council; the mayors of Midway, Owenton, and Versailles; the
Simpsonville City Council; the fiscal courts of Franklin, Jessamine, Owen, and Scott counties; the
Spencer County Judge/Executive; the Owen County Industrial Authority; the Franklin County Planning
Commission; FEWPB; the U.S. 60 Water District; and civic and community organizations such as
Commerce Lexington, Envision Franklin County, and the Jessamine and Owen County Chambers of
Commerce. The Commission has also received several petitions regarding the application.

"% Pyrsuant to the Commission’s Order of April 20, 2007, Kentucky-American published notice
of this hearing in a newspaper of general circulation in all areas in which it provided water service. See
Transcript of 11/26/07 Hearing, Kentucky-American Exhibit 1. By our Order of September 26, 2007, the
Commission gave written notice of this hearing to the planning commissions of Fayette, Franklin, Owen
and Scott counties in accordance with KRS 100.324(1).
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Edward D. Wetsel, Executive Vice President, R.W. Beck, Inc.; and Scott J. Rubin,
Consultant to the AG.""

Following this hearing, the Commission directed certain parties to submit
additional information.”’? Upon the filing of LFUCG’s “emergency” motion, we allowed
the record of this proceeding to remain open until February 11, 2008 to receive any
additional evidence regarding alternative means to expand Kentucky-American’s water
supply. Although LFUCG provided no additional evidence, LWC and CAWS did.

Upon receiving this additional evidence, the Commission held a supplemental
evidentiary hearing on March 5-6, 2008. At this hearing, the following persons testified:
Martin B. Solomon, a former Professor of Business and Economics, University of
Kentucky; Mr. Heitzman; Dr. Wetsel; Ms. Bridwell; Mr. Miller; and Mr. Walker. Following
the completion of this hearing, all parties except KIUC submitted written briefs.

DISCUSSION

Leqgal Standard

The Commission is a creature of statute and possesses only those powers which

are expressed in statute or which may be reasonably inferred from those same

" Elizabeth Felgendreher filed written testimony on CAWS's behalf. All parties to the
proceeding stipulated to the submission of her testimony without her personal appearance for cross-
examination. Transcript of 11/28/2007 Hearing at 127-128.

"2 Order of December 21, 2007. The Commission required Kentucky-American, BWSC,
LFUCG, and LWC, inter alia, to advise the Commission of all reasonable alternatives that were
considered by them within the past five years to address the central Kentucky water supply issue; and to
provide a summary of all the contacts made by and between any of the parties with each other that
explored the feasibility of a public-private partnership to provide an adequate supply of water to central
Kentucky customers.
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statutes.'™ The Commission’s purview is narrowly confined to the “rates” and
“services” of utilities, but within that context, the Commission’s authority is exclusive.'"*

No utility may construct any facility to be used in providing utility service to the

5

public until it has obtained a Certificate from this Commission."”® To obtain such

Certificate, the utility must demonstrate a need for such facilities and an absence of
wasteful duplication.'®
“‘Need” requires:

a showing of a substantial inadequacy of existing service,
involving a consumer market sufficiently large to make it
economically feasible for the new system or facility to be
constructed and operated.

. . . [T]he inadequacy must be due either to a substantial
deficiency of service facilities, beyond what could be
supplied by normal improvements in the ordinary course of
business; or to indifference, poor management or disregard
of the rights of consumers, persisting over such a period of
time as to establish an inability or unwillingness to render
adequate service.'"’

“Wasteful duplication” is defined as “an excess of capacity over need” and “an
excessive investment in relation to productivity or efficiency, and an unnecessary

multiplicity of physical properties.”'"® To demonstrate that a proposed facility does not

"3 Boone County Water v. Public Service Comm’n, 949 S.W. 2d 588, 591 (Ky. 1997); Public
Service Comm’n v. Cities of Southgate, Highland Heights, 268 S.W.2d 19, 20 (Ky. 1954) (Commission’s
authority includes authority “implied necessarily from the statutory powers of the commission.”)

"4 KRS 278.040(2); Smith v. S. Bell Tel. & Tel. Co., 104 S.W.2d 961, 963 (Ky. 1937) (It is the
“intention of the legislature to clothe the [Commission] with complete control over rates and services of
utilities.”)

"5 KRS 278.020(1).

"8 Kentucky Utilities Co. v. Pub. Serv. Comm’n, 252 S.W.2d. 885 (Ky. 1952).

""" Id. at 890.

118 Id.
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result in wasteful duplication, we have held that the applicant must demonstrate that a
thorough review of all alternatives has been performed.'® Selection of a proposal that
ultimately costs more than an alternative does not necessarily result in wasteful
duplication.’™ All relevant factors must be balanced.'*!

NEED FOR THE PROPOSED FACILITIES

Adequacy of Existing Facilities

To determine the adequacy of existing service, the Commission is guided by
KRS 278.010(14), which defines “adequate service” as

having sufficient capacity to meet the maximum estimated
requirements of the customer to be served during the year
following the commencement of permanent service and to
meet the maximum estimated requirements of other actual
customers to be supplied from the same lines or facilities
during such year and to assure such customers of
reasonable continuity of service.

To further define a water utility’s obligation to procure an adequate source of
supply, the Commission has promulgated 807 KAR 5:066, Section 10(4), which
provides that “[tjhe quantity of water delivered to the utility’s distribution system from all
source facilities shall be sufficient to supply adequately, dependably and safely the total

reasonable requirements of its customers under maximum consumption.”

"% Case No. 2005-00142, The Joint Application of Louisville Gas and Electric Company and
Kentucky Utilities Company for the Construction of Transmission Facilities in Jefferson, Bullitt, Meade,
and Hardin Counties, Kentucky (Ky. PSC Sept. 8, 2005).

120 See Kentucky Utilities Co. v. Pub. Serv. Comm’n, 390 S.W.2d 168, 175 (Ky. 1965). See also
Case No. 2005-00089, The Application of East Kentucky Power Cooperative, Inc. for a Certificate of
Public Convenience and Necessity to Construct 138 kV Transmission Line in Rowan County, Kentucky
(Ky. PSC Aug. 19, 2005).

2! Case No. 2005-00089, Order dated August 19, 2005, at 6.
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Kentucky-American argues that it presently lacks sufficient capacity to meet
present and projected maximum consumption requirements under normal and drought
of record conditions for its Central Division. This lack of capacity has two components:
insufficient treatment capacity to meet projected maximum day demands under normal
weather conditions and insufficient water supply to meet projected maximum demands
under drought of record conditions.

KRS | and RRS, the treatment facilities that serve Kentucky-American’s Central
Division, have a combined rated production capacity of 65 MGD.'*? Based upon its
present demand projections, Kentucky-American’s maximum day demand for its Central
Division in 2010 will be 75.33 MGD. Based upon the 20-year planning horizon that
Kentucky-American uses,'® this demand is projected to increase to 86.6 MGD by
2030."* Accordingly, Kentucky-American argues, a supply deficit of 10.33 MGD will
exist in 2010 and will increase to 21.6 MGD by 2030.

During drought conditions, the combined rated capacity of these treatment plants
is reduced because of limitations on their raw water supply. Both plants draw water

from Pool 9 of the Kentucky River. During drought conditions, the maximum amount of

122 Kentucky-American has shown that, under the most favorable conditions, the plants can

produce water at a combined rate of 80 MGD and maintain good water quality. This production rate is not
considered reliable. DOW has indicated that, if necessary to meet demand, Kentucky-American has
temporary approval to operate these treatment plants at higher rates as long as all health standards are
met and adequate disinfection is maintained. See Water Supply Study, supra note 7, at 11. DOW has
granted Kentucky-American a temporary re-rating of KRS | to 45 MGD during summer months.
According to Kentucky-American, expected regulatory revisions are likely to eliminate this re-rating as
early as 2010. See Direct Testimony of Linda C. Bridwell at 30.

22 We continue to find that Ms. Bridwell's use of a 20-year forecast is reasonable. See Case
No. 1993-00434, August 21, 1997 Order at 5 directing Kentucky-American to utilize a 20-year planning
horizon; Bridwell Rebuttal Testimony, at 3-4 (Nov. 13, 2007). Mr. Heitzman, on behalf of LWC, agrees
that the use of a twenty-year planning period is reasonable. Transcript of 11/28/07 Hearing, Volume llI, at
181.

24 Direct Testimony of Linda C. Bridwell at 27-28.
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water that Pool 9 will safely yield is approximately 35 MGD.'® Kentucky-American
projects drought average day demand in 2010 to be 55 MGD and to grow to 63.07 MGD
in 2030."% Under drought of record conditions, Kentucky-American asserts a supply
deficit of 20 MGD will exist in 2010 and will grow to 28 MGD by 2030.""

Except for CAWS, no party to this proceeding has disputed the reasonableness
or reliability of Kentucky-American’s demand projections or the existence of a supply
deficit. While stating that “there may be room for further refinement” in Kentucky-
American’s model, the AG acknowledges that it “produces sufficiently reliable results”
for estimating demand and concedes that a “substantial capacity deficit” exists.'®®
LFUCG," BWSC'™ and LWC™' also acknowledge the existence of a serious capacity
deficit.

CAWS argues that Kentucky-American’s estimate of its supply deficit is

erroneous because its projections fail to consider restrictions upon demand in the event

128 Kentucky-American’s current water withdrawal permit limits water withdrawals to 60 MGD in
the months of November through April and 63.0 MGD in the months of May through October. Ms.
Bridwell stated in her testimony attached to the Application that the estimated safe yield of Pool 9 of the
Kentucky River during maximum day demand is 61 MGD, which is less than could be drawn under the
permit. See Direct Testimony of Linda C. Bridwell, Table 2. During periods of low river flow and drought
conditions, Kentucky-American’s allowable withdrawals are incrementally reduced to as low as 30 MGD.
Kentucky-American has generally been successful in obtaining temporary modifications to its permit to
increase the minimum allowable withdrawal to 35 MGD. See Water Supply Study, supra note 7, at 9.

126 Direct Testimony of Linda C. Bridwell at Table 2.

127 Id.

126 AG Brief at 8; see also Direct Testimony of Scott J. Rubin at 5 (“The demand for water by
Kentucky-American’s customers already exceeds the safe yield of Kentucky-American’'s supplies during
non-drought conditions, and is nearly twice as high as the safe yield during drought conditions.”)

' L FUCG Brief at 4.

13 BWSC Brief at 4-7.

3" L WC Brief at 8; Transcript of 11/28/2007 Hearing at 323.
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of a drought. It asserts that demand projections based upon the assumption of

unrestricted demand “results in the inflation of demand numbers.”'%?

It argues that a
more realistic assumption should include conservation measures, including requests for
voluntary curtailment of water usage and escalating restrictions on outdoor water usage.

The Commission agrees that the concept of “adequate service” does not require
planning for unrestricted demand in a drought of record. To suggest that the definition
of “adequate service” in KRS 278.010(14) requires a water utility to provide sufficient
capacity to allow every customer to use every available faucet, spigot, shower, and
toilet in its service area simultaneously and continuously in the midst of a drought of
record is outlandish on its face. We find that the inclusion of the phrase “to assure such
customers of reasonable continuity of service” limits the otherwise broad obligation to
‘meet the maximum estimated requirements of the customer’” and permits the

consideration of reasonable restrictions upon water use in establishing demand

projections.’?

32 CAWS Brief at 12.
3 |n Case No. 1993-00434, we stated:

In addition, the AG requests the Commission to clarify whether a
water utility is obligated to obtain a source of supply to meet
unrestricted demand during a drought of record. As the
Commission stated in response to the AG’s first issue for
rehearing, 807 KAR 5:066, Section 10(4), requires a utility to
have a water supply sufficient to meet the reasonable
requirements of its customers under maximum consumption.
The regulation includes no exception for drought conditions.
While a utility may not at all times be in compliance with this
regulation due to the utility’s particular circumstances, for
planning purposes a utility is obligated to make every effort and
take all steps necessary to be in compliance.

Order of Sept. 29, 1997 at 5-6 (emphasis added).
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Our examination of Kentucky-American’s projections indicates that reasonable
demand restrictions have been taken into consideration. Ms. Bridwell testified that
Kentucky-American’s projections have incorporated ongoing conservation efforts as well
as moderate restrictions during severe drought.’® These restrictions include mandatory

restrictions upon outdoor water use.'®

We therefore decline to accept CAWS's position
that the projections plan for unrestricted water use under drought conditions.

CAWS also argues that Kentucky-American’s projections are inconsistent with its
historical usage patterns and overstate future consumption. CAWS witness Martin
Solomon compared Kentucky-American’s maximum daily demand for the period from
2000 to 2006 with Kentucky-American’s projected maximum daily demand for the period
from 2006 to 2030. Determining that average annual increase in maximum daily
demand for “normal years” of the 2000-2006 period was 0.14 MGD while the average
annual increase for the 2006-2030 period was 0.58 MGD, he termed the projected
increase in maximum daily demand “hard to fathom.”"*® Based upon his methodology,
Dr. Solomon projected Kentucky-American’s maximum daily demand in 2030 at
68 MGD."™’

The Commission finds that no weight should be afforded to Dr. Solomon'’s

methodology. It is overly simplistic and fails to consider many of the factors that affect

3% Direct Testimony of Linda C. Bridwell at 26-27; Transcript of 11/26/2007 Hearing at 142. Ms.
Bridwell noted problems with estimating the use of mandatory odd/even day restrictions on outdoor water
usage. Direct Testimony of Linda C. Bridwell at 29.

3% Transcript of 11/26/2007 Hearing at 142.

3¢ Direct Testimony of Martin Solomon at 3. For a description of Dr. Solomon’s methodology,
see Transcript of 3/6/2008 Hearing at 259-262.

37 Transcript of 3/6/2008 Hearing at 261.
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customer usage. In contrast to the other studies in this record that have considered
numerous variables such as population growth, historical demand, weather, leakage,
non-revenue usage, and conservation measures, Dr. Solomon’s methodology involves
a very simple regression analysis with a mere 3 data points."®

The record further raises questions regarding Dr. Solomon’s qualifications as an
expert on water issues. While Dr. Solomon is highly educated, possesses an extremely
impressive resume, and his calculations are thoughtfully presented, his career has
mostly been devoted to the management of large and complex computing and
communications systems. He has no special training or work experience in the area of
water demand forecasting.139 Prior to this proceeding, he had not previously prepared a
water demand forecast.'*® He has not reviewed and is unfamiliar with virtually all of the
water demand studies concerning Kentucky-American’s water supply that have been
performed in the last 20 years.""’

Based upon our review of the record, the Commission finds that Kentucky-
American’s demand projections are reasonable. They are based upon and consistent

with a methodology that we have extensively reviewed and found reasonable.'*? They

38 Dr. Solomon'’s testimony that no additional facilities were required to meet maximum daily
demand under drought conditions until 2020 also appears to contradict CAWS’s witness Elizabeth
Felgendreher's testimony that “using the drought of record as the benchmark for determining need for
water supply for KAWC’s [Kentucky-American’s] customer base, that demand would exceed available
supply during a prolonged drought absent some action.” Direct Testimony of Elizabeth Felgendreher at 3
(Jul. 30, 2007).

'3 Direct Testimony of Martin Solomon at 10-13.

"0 Transcript of 3/6/2008 Hearing at 248.

1 Jd. at 248, 276.

42 See Case No. 1993-00434, Order of March 14, 1995, at 2-5.
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are population driven.’*® They have been updated to reflect the results of the 2000
census, changes in bulk water sales projections, actual inflation rates, reasonable
demand restrictions, and recent rate adjustments.

We further find that, due to its inadequate treatment capacity for its Central
Division, Kentucky-American is unable to meet its projected maximum daily customer
demands under normal conditions or in the event of a drought of record, that its existing
service is substantially inadequate, and that the proposed facilities are needed to
provide adequate service.

Apart from the inadequacy of treatment capacity, we also find that Pool 9 is an
inadequate source of supply. In Case No. 1993-00434, after a review of several studies
regarding the safe-yield of Pool 9, including the KWRRI Kentucky River Basin Water

Supply Assessment Study,*

we found “3.489 billion gallons to be a reasonable
estimate of the magnitude of Kentucky-American’s total annual water supply deficit for
the planning horizon through the year 2020.”"*° Nothing in this record convinces us that
these facts have changed.

Economic Feasibility of Proposed Facilities

The AG argues that Kentucky-American has failed to demonstrate that its
consumer market is sufficiently large to make the construction and operation of the
proposed facilities economically feasible. Economic feasibility, he argues, necessarily

entails whether the economic burden on the consumers in the market will be

3 Direct Testimony of Linda C. Bridwell at 26.

%4 Case No. 1993-00434, March 15, 1995 Order at 2, 4. See supra text accompanying notes
22-24.

%5 Case No. 1993-00434, August 21, 1997 Order at 2-5.
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excessive.'#®

Based upon his calculations, the AG estimates the proposed facilities
would raise the current average residential bill by approximately $8.62 per month,'*’
which he terms significant.® He is unable to identify any evidence in the record that
will address the effect of this increase on ratepayers or the economic feasibility of the
proposed facilities. “In the absence of a cost cap,” he contends, “the record of
economic feasibility does not provide a sufficient basis for approval of this project.”'*°

Before addressing the AG’s principal argument, the Commission first questions
the relevance of the imposition of a cost cap to the issue of economic feasibility.
Ratepayers receive no additional protection by limiting a utility’s cost recovery to the
expected construction cost if the record is devoid of any evidence on a proposed
facility’s economic feasibility. If a Certificate is issued for the proposed facility and the
facility is not economically feasible, ratepayers will still bear the cost of unfeasible
facilities. Notwithstanding our other concerns regarding a cost cap, we find no legal
basis or practical reason for substituting a cost cap for adequate evidence of a
proposed facility’s economic feasibility.

We also note that the AG’s position conflicts with the recommendations of AG

witness Scott J. Rubin. Mr. Rubin testified that a cost cap was necessary “[tJo ensure

that the Pool 3 Project is the reasonable least-cost option for KAWC [Kentucky-

146 AG Brief at 10.
147 Id
98 at 1.

149 Id.
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American].”'®® His stated purpose for proposing the cost cap was to avoid wasteful
investment, not to ensure the economic feasibility of the proposed facilities. "’

With regard to the issue of economic feasibility, we are of the opinion that the
record must contain evidence supporting the economic feasibility of the proposed
facilities. The evidence must address the effect on the demand for utility service from
the rates necessary to recover the cost of the proposed facilities and provide a
reasonable rate of return on them. If the resulting rates would significantly reduce

demand for utility services so as to negate or significantly reduce the need for the

%0 Direct Testimony of Scott J. Rubin at 4.
131 [t is not clear that the Pool 3 Project is actually lower in cost
than a pipeline to LWC. | already explained the uncertainties with
the LWC pipeline (both its cost and feasibility). The cost of the
Pool 3 Project appears that it could be more expensive than the
LWC pipel<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>