
COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

ln the Matter of:

APPLICATION OF WIREI ESSCO, L.P.
THROUGH ITS AGENT AND GENERAL
PARTNER, SPRINT SPECTRUM, L.P. FOR
ISSUANCE OF A CERT)FICATE OF PUBLIC
CONVENIENCE AND NECESSITY TO
CONSTRUCT A PERSONAL COMMUNICATION
SERVICES FACILITY IN THE LOUISVILLE
MAJOR TRADING AREA [MOUNTCLAIR PCS
FACILITY LV03XC086B1]

)

)

)

)
) CASE NO. 96-228
)

)
)
)

ORDER

On September 6, 1996, WirelessCo, L,P. ("WirelessCo") was granted a certificate

of public convenience and necessity to construct a 250'elf-supporting antenna tower

at 1306 Buck Creek Road in Shelby County, Kentucky. The Order was based, inter alia,

upon a finding that WirelessCo had notified each person who owns property or who

resides within 500 feet of the site of the proposed construction. In making this finding,

the Commission relied upon WirelessCo's statements in its July 5, 1996 application and

in its statement filed August 29, 1996. The certificate was issued without hearing and

without controversy in part because no intervention requests were filed.

On October 3, 1996, the Commission received, by facsimile, a copy of a letter

sent to WirelessCo by attorneys representing Ms. Lisa Fleming and Mr. Joseph Ware

[attached hereto as Appendix 1]. The letter states that Ms. Fleming and Mr. Ware own

property within 500 feet of the site and that, prior to the issuance of the certificate, they

had received no notification of the impending construction. Ms. Fleming and Mr. Ware



demanded that WirelessCo immediately cease and desist from building the antenna

tower. On October 4, 1996, also by facsimile, IVls. Fleming, Mr. Ware, and Hunington

Pointe Development, by counsel, filed a complaint and motion to reopen this case and

suspend the certificate pending further investigation [attached hereto as Appendix 2].

WirelessCo, the movants claim, obtained its certificate under false and fraudulent

pretenses in that it claimed to have notified property owners within 500 feet when it did

not, in fact, do so.

The Commission is entitled to rely upon the accuracy of statements made by

utilities before it. In this proceeding, WirelessCo twice stated that it had notified all

property owners within 500 feet. Serious question has been raised as to the accuracy

of that statement. Accordingly, this case should be reopened and the matter

investigated. If the Commission finds that WirelessCo's statements regarding notice

were inaccurate, the Commission will schedule a hearing wherein the affected property

owners may state their objections to the tower under construction.

Petitioners also request the Commission to suspend the certificate immediately

so that the ongoing construction will cease. However, the Commission has authority to

order WirelessCo to dismantle the tower subsequent to its construction, should such

action appear appropriate based upon evidence gathered in this investigation.

Consequently, such an Order is unnecessary at this time. However, WirelessCo should

be aware that, under the circumstances, it proceeds with construction of the tower at its

own risk. Should WirelessCo elect to proceed with construction, it may not operate this



tower unless and until the Commission issues an order affirming its decision to issue a

certificate of public convenience and necessity in this case.

The Commission being sufficiently advised, IT IS HEREBY ORDERED that:

Petitioners Ware, Fleming, and Hunington Pointe Development are made

parties to this case, and their motion to reopen this case for further investigation is

granted.

Petitioners'otion for an emergency order suspending the certificate of

public convenience and necessity granted to WirelessCo on September 6, 1996 is

denied except to the extent specified herein.

3. Within 10 days of the date of this Order, WirelessCo shall file its response

to Petitioners'llegations.

Done at Frankfort, Kentucky, this 7~ day of October, 1996.

PUBLIC SERVICE COMMISSION

ll

Chai/man

Vice Chairman

~4Q ~~
Commissi6r(er

ATTEST:

Executive Director
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APPENDIX 1

AN APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE COMMISSION

IN CASE NO. 96-228, DATED October 7, 1996.
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October 3, 1996

Ce Caukees
Cmocke G, MEEw

Wiieless Co., L. P. d/b,'a

Sprint Telecommunications Venture
9000 Wessex Place
Suite I t)()

Louisville. Kentucky 40222

Qearon 4 Co., Inc.
9000 Wessex I'lace
Suite 10D

Louisville, Kentucky 40222

Dear Sir or Madam;

This office represents Ms, Lisa Fleming and Mr. Joseph Ware, owrters of the property
located at 1RR H(caters Pointe Place, oimpsonvi 11c, Kentucky, which properiy is ininiediatety
adjacent to and contiguous with the property located at 1306Buck Creek Road, Simpsonville,
Kentucky, upon which Wireless Co., L.P.,was granted. a (.'ertificate of Public Convenience and

Necessity, by Order dated September 6, 1996, of the Kentucky public Service Conunissiori, to
construct and operate an antenna tower.

Pursuant to KRS,278 et. seq., and the regulations propounded thereunder, each person
who vwns Property or who rcsidcs within five hundred feet, (500') of proposed construction is
required to bc notified. with inntation to intervene, or otherwise objec', nr cnIT(merit upon the

subject of the Application; %ireless Co., LP., as a part of its Application to construct the
r('..t'(..renced tower, falsely verified to the PSC th(it all af'fcctcd propcixy owners ) i'd bum notified.

Neither Ms. Fleming nor Mr. Ware ever received the required Notice, and their first

knowled«e of the subject of the Application occurred when they ohservc;d construciion in

progress immediately adjacent to their property. Upor( inquiry it was determined that the Notice
recluircd of'tireless Co. L.P.,was attcmpLCLI by a rnaiiiiig iv an address in Middletown,

Kentucky, that has no association with either Ms, Fleming or Mr. Ware (Copy attached). Based
upon info(Ti"ation re."cive(i, the other afI'ected property owner also did not receive the required

notice of the proposed construction.

Demand '.s hcrcby made upon W ireless Cv., L.P. and Gearon X Co., Inc,, to irnrnediately

cease and desist from all construction associated with the antenna tower to be located at 1306
Buck Creek Road, Sin>psonville, Kentucky. This will further. serve as Notice that Wireless Co.„
L.P. and Cicaron k. C'.o.. Inc., will be helct accrain&b)e for all daziiages, both legal and equitable,
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accruing to Ma. Fleming and Mr %'arc Fi nm and aFter Thursday, Octnhc:r '3, 1996.,growing ou( of
the construction of the antenna trover that is the subject of the referenced Certificate.

Please contact the undersigned at your earliest opportunity regarding the above.

Sincerely.

JK(i/kmh

cc: Ms, Lisa Fleming
Mr, Joseph Ware

Mr. Donald Mills, Executive Directoi',
Commonwealth of Kentucky Public Service Commission
Ric,hard Raff, Eaq
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APPENDIX 2
AN APPEI'JDIX TO AN ORDER OF Tl(E KENTUCKY PUBLIC SERVICE COfNISSIONIN CASE NO. 96-228 DATED October 7, l996.

COA4MOXXVEAI TH OF KEI4TL:CKY
BEFORE THE PUBLIC: SERVICE

COVIMlSSIO~i'ASE

ivO. 96-22$

'u.lh

gton Pi'inte Dci
clopmcn'nd

1 isa L. 1.1cunn~~~

and

.Ioseph 4S are

PE'1 I 1 ION F l~,S

vs, ;.5AM) FAR Kih'llVlRC;F.'XCY ORBS;A

~'ll) l>6 CKRTIF llC.< I'K

hVtr:1e»C'o. t P . ~ RESPO~ DI= i 1

xk iA

~tnes the Petitioners and moves thr. Commission to Re-open the above maner for

rcconsidera',ion ot .'. e issuance of a Certit>cate of Pttblic Convenieilce and Necessity is ui d 4>

th«Con>n~i:;ion on Si p einber 6, 1 996. In support of this motion the Petitioners state thai

Respond~ nt obtained the ahoy c C'ertificate under false and fraudulent pretenses in that the:

Respond nt did not notify all persons who o~vn propert'r reside within five hundred feet ( sI.~i "I

ot'prop.>sod consrruilion as rcquirerl hy KRS 278 et. seq.

r".tttioners funber -tate that Lh» Respondent has begun construction on the antenna to~'.-r

put 'tiant io il, .n.thority pi~ en by the Conttiii

Rc'pondent has been notified of it violation o'.

in tile frattdulently obtained Certi t(cate. That

seq. btlt continues ro coustt Lict (lie

ion.er t.'nle~, the Cotntnisiion grants this motion:. ergency Order Suspending,

Certiticat«ui parable harm u ill come to the Pet'tioners and others as yet unideniiticd.

%'"ncrefor;, the Petitioners move that its "viotion to Re-open an() Motion for Emergency

Order 4u..pending r."ertifiran he m'anted.
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Respectfully submitted.

S B. Pence
Cordiuier

Pedley Zielke Gardituer Olt k, Pence
455 S. Fourth Avenue
1150 Stark'uildin
Louisville, Kentucky 402 02

(502) 589-4600
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COMMONS"HEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COlVMISSIQrY.

CASE 'NO. 96-228

Hl,":xTER POIii'TE DEVELOPivfENT
arid

LISA L, FI.,FMING
and

iASEPH N4'ARE

PETITION ERS

vs, ~i t:.klFIED CO&PI ~
XVirelessCo. LP 1) 8 A Sp, ~..;~«i ttatrn

RESPONDER'I'n

ihe htattn of;

.%'PLICATIOX OF V IRELESSCO, L.P. THROUGH ITS ACE'AT

AND GEYFI'' WRIER, SPRINT SPE( I'KLiM,L.P, FOR
ISSUANCE (.i .~. CER1 IFICATE OF PHYSI.K CO&'E51ENCE
AND XEC1=4SI l Y TO COXSTRI,C;T A PERSONAL
Ct)MXfLXK A f'lOY, SERVICES FACILITY P THE LOUISVILLE
'vlAJOR TRADl 5'Cx ARI:A (MOUNTCLAIR PCS FACILITY
LVO~XCOS681)

Coma the Petit oners, Hunters Pointe Development ('ompany ("Hunters Pointe"j, Lisa

Fleming and Joe Ware and for their Complaint against the Respond:nt, WirelessCo. L.P, d h'ai

Sprint Spc,.trum state as folio~vs:

1. Petitioner, Hunters Pointe. on, . 'cfore September 6, 1996, oi~, ned property
located on Buck Creek Road v ithtn .~ i'~et of the Mountclair PCS site.

?. Petitioners, Lisa Fleming and Joseph 6'are, on and before September 6 1996,
oined property and a residence located at 183 Hunters Pointe Place,
Simpsonville, Kentu«ky ~vhich residence is vvithin 500 feet of the Mountclair PCS
site.

.~. By order dated September 6„1996,the Public Service Coitxrnission issued iis
«ertificate Of Public Convenience and necessity ("Certificate') to construct an
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antenna tower located at 1306 Bucl. Creek Road Shelby County, Kentucky,

4. Pursuant'o KRS 78et.seq. and the regulation propriunded thereunder. each

pnson (who ovms property or who resides (vithin five hundred feet (900")of

proposed construction is required to be notified, ivith invitation to intervene, or

otherwise oblect or conunent upon the subject of the Application.

5. Respondent, as a part ot'its Application to construct the referenced to((er,

falsely veri f'led to the PSC t}iat all aRi;cted propert~ oi(Hers had been notified

thereby causin ~ the above Certificate to be issued under false and fraudulent

c]rcum>i 'Inc('~.

b. Petui uc . 1'(:;receive the notification required by statute and as falsely

(cril u d, .'.. l', . n(l~'nt as part of its Applicatinn for the Certificate.

Reap 'u(i nt hei h('~un construction of the above referenced tower. unless the

in"'n..'. ~: i sai l tower is halted immediately, irreparable harm v i!1 occur i«

the 1'~',liuon(j 'iul others as yet unidentitied.

9, HEB.EFQP t, t',i(..'petitioners demand as follows:

l. lmm(.dI..

cunstru( ti 1;.

: (1;a((al or suspension by the Cnrnrnission of the Ceitificate )or the
. «utcnna tower at the 3%1untclair PCS site;

'2. Oppvituni',«dic Petitioners to bc heard;

3. <ny and all other relief to ~vhich they may be justlv entitled including attorrie~ s lees.

Respectful/y submitted,

St(.p n B.Pence

346 k. Gordinier

Pedle'ic!kc Gordinier Olt 8: Pence

455 S. Fourth Avenue

1150 Star!;s Building

Louisvil! e, Kcntucl.y 40202

(502) 589-460)
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I. l isa Fleming, the plaintiff'herein,;"wear that the statements contained in the foregoing
Compiaint are tn!e and correct to the best of tny knowledge and belief.

is Elemin

St.bscribed and sr, or!!:o:tndacknowledged before me by
'oFOi:tobcr. 19'.!6.

;.4y gvnll~.'ass!oa c '.prix. s.
!"

)
'/

Votary ub lie

I Jos, ~ Ih 9
C'on,p~ain'.!re i" ~<

.ntiff'hereir,. ssvear that the statements contained in the forego! n>

the best of my knowledge» and belief;

,l
Sr.bsc! abed and su orn to and acknosviedLed before tne by Joseph KVare on this ~!" ii.'..

oi'i) toi.' ')9t,

-ik I y comm! ss!on expires:
,/

Xotm Ruble.
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