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On November 2, 1989, the Commission entered an Interim Order

prohibiting The Union Light, Heat and Power Company ("ULHap") from

furnishing, making available, rendering, or extending retail
electric service to any electric-consuming facility in any part of

the Saddlebrook Farms Subdivision which lies within the territory
certified to Owen Electric Cooperative, Inc. ("Owen" ) pursuant to
the Certified Territory Act, KRS 278.016-278.018, The

Commission's Order further provided that a final decision on the

merits would not be issued until the Boone Circuit Court rendered

a final decision on the constitutionality of the Certified
Territory Act in Citv of Florence, et al v. Owen Countv RECC. et
al. By decision entered August 24, 1990, the Boone Circuit Court

Civil Action No. 89-CI-388 (Boone Cir. Ct. Ky., August 24,
1990}



upheld the constitutionality of the Certified Territory Act. A

copy of that decision is attached hereto as Appendix A.

Based on the evidence of record and the decision of the Boone

Circuit Court, the Commission hereby finds that its November 6,
1989 Order should be made final. The Commission further finds

that this case should be terminated without prejudice to the right

of either party to seek further relief in the event that the

decision of the Boone Circuit Court is modified on appeal.

IT IS THEREPORE ORDERED that ULHaP shall not furnish, make

available, render, or extend retail electric service to any

electric-consuming facilities in any part of the Saddlebrook Parms

Subdivision which lies within the certified territory of Owen.

Done at prankfort, Kentucky, this Ilsr asy of Rovembez, 1990.
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APPENDIX A
APPENDIX TQ AN ORDER OF THE KENTUCKY PUBLIC

SERVICE CO>MISSION IN CASE NO. S9-278 DATED Novmebex 21, 1990

THE CI i::F '= ..=.I.'cCE, KENTUCKY
AND
'THe. "N:CN L SH, HEAT AND POWER CCNPAN.

VP

VS NENORANDUN OF LEC SION & JUDG'!ENT

OWEN ELECTRIC COOPERATIVE, INC.
AND
FREDERIC J. COWAN, JR.
ATTORNE I GENERAL
AND
PUBLIC SERVICE CONRISSICN OF KENT'JCKy
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DEFZilDAN

INTERVENING DEFENDANT

This case is befoxe the Circuit Court upon crass

motions for Summary Judgment. For purposes of this Dec's'n the ,

Court w'l refer to the City of Florence, Kentuckv, as the

"City"; the Union Light, Heat and Power Company will be "Union";

Owen Elec ric Cooperative, Inc. will be "Owen"; and Public

Service Commission of Kentucky will be "Commission".

FACTS

The parties have submitted an "agreed set of facts", a
Iffy'I jIe~ ~ fo llo

municipal corporation of the third class.
Union

' "'lity providing electric service toei,,~l'. [ I If' (-

customers within, the City of Florence. By Ordinances No. 0-31-73

and 0-34-73, the City, on October 9, 1973, granted Union an

exclusive twenty (20) year franchise to use the streets, roads

and public ways within the City for the construction and



each cf them as sezv'e !sz"izozy by the Ccmmias'on puzsuan-

K ntuc',.z C trifled Tez i -ry Acr. (K:.S 273.0 5-273.020)

After granting i s fzanch'se tc Union in 1973,, the

City anne:!ed add'ticnal terri"ozy ":;tending the bcundazies ot he

City. As a result cf those nnexa"'ors, the City's boundaries

presently include areas thac are in the certified service

territory of both Union and Cwen.

Some oi this territory ' undeveloped and is not yet

being served by Union or Cwen. T"..e C-'ty cia"'ms tha its
franchisee, Union, should provide electr'cal service in these

undeveloped areas without regard to certified terr"'tory

boundaries.

Plaintiffs ask this Cour to declare that the franchise

agreement between the City and Union give Uni.on the exclusive

right to sr%~all,~tomers within the City's boundaries, even
I

thought
' .',;. omers are within the exclusive certified

territ~ en by the Public Service Commission of

Kentucky'~,, m „We Certified Territory Statute. To do so

would require the Court to find six sections of the Kentucky

Revised Statutes unconstitutional

Defendants contend that the. statutes ia question are
constitutional and that, Owen has the exclusive right to sezve all



of r.'".e Kentucby Cons= = cion a"e no" per s::asive. Ther,.

s rcng =resumption in avor cf. th cons i:utionality of

legislati e acts. See Jefferson County Pol'ce (!crit Beard v,

Bilyeu, Ky., 634 S.W. 2d 414 ().982).

The memoranda submit"ed cite many cases in an e crt to

persuade the Court. However, it appears that the The City cf
Nicholasville v. Blue Grass Rural Electric Cooperative

corporation, Ky., 514 S.W. 2d, 414 (1974) and Southern Bell

Teleohone 6 Telegraph Cc . v. Citv of Louisville, 265 Ky. 286 ~ 96

S.W. 2d 695 (1936) are controlling. Citv of Nicholasville

arises from a factual situation similar to the one at hand.

There the Court specifically upl.eld the constitutionality o. KRS

96.538 and held that i,t prohibits a city from extending the

services of its own electric plant into that part of the annexed

territory q
I l%6

electri.q:.>~
Sl

reasoni~
Certified '&WC

ille in which the statute gives the

We dominant right to provide service. The

clearly extends to K((S 81A.490 and the

atute. In Southern Bell the Court of

Appeals held that the authority to regulate public uti.lities is a

legislative function of the state and the right is essentially a

police power. Southern Bell, ~su ra at 696. It went on to hold

that "a franchise granted by a municipality is granted sub;ect to

-3-



r t'".e fo;"a"-.izg reasons th '- r= ™nct'ds

9 "'ti f 5 ha~ e rot o'?al = 'me the prasump ion cf constituticra ' f
wh'ch atta"has to the Certified Territor; Statute, KRS 278.0 6,
278.0'7 and 278.019, nd to KRS 96.938 KRS 81A.490 and KRS

279.110(5). Therefore, '" is CRDERED AND ADJUDGED that th

Complaint, as amended, cf th plaintiffs be, and the same is
hereby dismis ed, 9?'th pr jud'ce, at the cost o the pla'nt'ffs.4

In i"s Counterc'aim, Cwen seeks a declaration that it
haa the ex"lusive righ" to prov-'de retail electric service to
electric c"ns mirg facilities located within its certif'ed
territory, including those portions of its cer 'fied territory
located w'thin tne boundaries of the City. For the reasons se
forth above, the Court concludes that Owen is entitled to

ju gment on its counterclaim and, tnerefore, it is ORDERED AND

ADJUDGED;th~~ +g the exclusive right to provide retail.'4 NWlelectrici-. ',",;; ~l electric consuming facilities located
within 'l0 'ritory, including those portions of its

, 7,"89>1%lL-.I~ 4:certifi'dl'tkrAto ated within the boundaries of the City.
Owen also seeks the ntry of an order reguiring, the

city to offer a franchise for the portions.'ef the,'city whicb fall
within the certified territory of Owen~-"Sssdl'0'~~~i waa

authorized in Citv of Nicholasville, supra at 417-418, and is



mv

sc::.=s, a .,s and cub ic c:c nds cf t'.:= C.=., 'n

w'=h'.. =or"i=os of its certified territory»h' are also located
w'h' the city l'it- of the City and, fur=her, that Owen is
permitted and authori"e t ut'' the streets, alleys and

cublic grounds of the City pending the sale of such new

franch'se.

IT IS FURTHER CRDEPJSD that the plaintiffs'otions for

Summary Judgment are hereby overruled.

This is a final order and the Clerk shall give notice

cf entry hereof pursuant to CR 77.04.
I

Dated this — day of - -' -,,::.;1990.
/
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