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ORDER DXRECTXNG SUBNXSSXON OF REFUND PLAN

On November 21, 1973, Kentucky Uti.lities Company ("K.U. '")

gave notice to the Public Service Commission ("PSC") that. it.
would increase its annual rates by $13.4 million on a date

certain. The Commission suspended the proposed rates for the

statutory five-month period, or until Nay 14, 1974. However,

the psc was not able to issue its final order until July 10,
1974, and K.U. accordingly began collecting the full $ 13.4
million on Nay 15, 1974, subject to refund, as it is statu-
torily entitled to do. 1/ On July 10, 1974, the PSC issued

its order granting K.U. $7.3 million of their requested $ 13.4
million in additional revenue, and ordered the Company to re-
fund the difference.

Upon receipt of the PSC's final order, K.V. filed a timely

appeal to the Franklin Circuit Court, contesting the rates

1/ KRS 278.190(3}.



allowed, and the Company obtained an in)unction from the

Franklin Cixcuit Couxt allowing the company to keep the

money it had been collecting since Nay 15, 1974 until all
court appeals were exhausted. K.U. continued to charge the

un-approved rates it put into effect on Nay 15, 1974, until

June 23, 1975, when these rates wexe superseded by new rates

approved by the PSC in a separate case. Both the Attorney

General and Lexington-Fayette Urban County Govexnment filed

appeals asserting that. the Commission had allowed e~cessive

rates. The appeals were consolidated, briefed and argued by

the utility and intervenors, and the Fxanklin Circuit Court

entered an order on February 20, 1976, upholding the Commis-

sion's rates. However, before the order could be appealed,

the Court vacated its order of February 2G, 1976, and re-

manded the case to the Commission with directions to con-

sider evidence as tc the company's operations aftex the entry

of the Commission order of July 10, 1974. This remand order

was appealed by the Commission to the Coux't of Appeals and the

Supreme Court of Kentucky. On July 3, 1978, the Supreme

Court of Kentucky issued an order holding that a remand for

additional evidence outside of the test-year was impermiss-

able, and directed the Franklin Circuit Court to decide the

case solely on the evidence presented to the Commission befoxe

the entry of the final order. 2/ Thus, in the Fall of 1978

2/ Stephens, et. al. v. Kentucky Utilities Company, Ky., 569
S.N.2d 155 1978}.



the case began anew in the Franklin Circuit Court for review

on the merits. On December 14, 1979, the Franklin Circuit
Court affirmed the PSC's July 1974 order on the merits. K.U.

appealed this decision to the Court of Appeals, and on April 3,
1981, the Court. of Appeals affirmed the PSC's 1974 rate order

in toto.
The Court of Appeals denied K.U.'s petition for rehearing

on Nay 29, 1981. K.U. then had 20 maze days to petition the

Supreme Court to further xeview the decision. On June 18,
1981, the Company announced that it would not seek discretionary
review by the Supx'erne Court, but would abide by the Couxt. of
Appeals decision and refund the money due its customers. The

Court of Appeals mandate, accoxdingly, issued June 19, 1981, 3/

and judicial xeview of this matter is now at an end.

The Commission must now approve an appxopxiate plan by

which K.U. will refund the amounts overcollected to those persons

who were customers of K.U. from Nay 15, 1974 to July 23, 1975.
There are two time periods that are relevant to the Commis-

sion's determination of an appropriate refund plan. The first
is from May 15, 1974 (the date the five-month suspension period

expired and K.U. put the full amount of its requested rate
increase into effect) to July 10, 1974 (the date the PSC issued

3/ Copy attached.



its final order approving a lessex'mount than xequested by

the company and requiring the utility to refund the difference

with 6% interest). The second relevant time period is from

Nay 15, 1974 until June 23, 1975. This represents the time

K ~ U ~ charged unapproved rates and fixes the principal amount.

to be refunded. Our Rates 6 Tariffs division has calculated

this sum to be approximately $6.7 million.

The next, question the Commission must addxess is how much

interest should be assessed on this principal amount in deter-

mining the final refund amount. to the Company's customers.

As mentioned above, the PSC's July 1974 Order specified that.

K.U. would x'efund any sums ovexcollected with 6% interest.
However, this language in the 1974 order referred only to the

amount K.U. had collected since Nay 15, 1974 (the day the

company put the unapproved rates into effect) until the date

of the Commission's final order, July 10, 1974. Thus, the

interest K.U. must pay on its refund liability for the pexiod

from Nay 15, 1974 to July 10, 1974 is fixed at. 6% and the

Commission will so apply this rate for that time period. How-

ever, as previously discussed, after issuance of PSC's July 10,
1974 Order, K.U. obtained a court. injunction pendente lite
allowing the Company to continue collecting the highex„ un-

approved x'ates it began charging on Nay 15, 1974, until the

completion of all court appeals in this matter. Court. lit,igation

ended with the issuance of the Court of Appeals mandate on

June 19, 1981. Thus, the principal amount, to be refunded



continued to be held by K.U. from Ju'y 10, 1974 to June 19,
1981, when the injunction was lifted by final order of the

Court of Appeals. K.R.S. 278.190(4) states in relevant part

as follows:

In the event the commission by order, directs
any utility to make a refund...the utility shall
make the same within sixty |,'60) days after a final
determination of the proceeding by an order of the
court or commission with or without interest. in the
discretion of the commissxon.

The Commission has determined that. it. would be totally
unfair to the customers of K.V. to allow the Company to have

had the use of this money it collected under un-approved rates

fox the period July 10, 1974 to June 19, 1981, without payment

of some amount. of interest. The question remains as to a

proper interest rate for this pexiod.

In fixing a fair, just. and reasonable interest rate for

the period July 10, 1974 until June 19, 1981, the Commission

has considered both interest rates at, which K.U. could have

borx'owed during that period, and intexest rates available to
the Company's ratepayers on investments during that same

period. Financial market conditions and interest rates have

fluctuated through a wide range since mid-1974. For example,

the bank prime xate has been as high as 20.35% a~d as Low as

6.25%. 4/ Interest rates on long-term financial instruments,

4/ Federal Reserve Bulletins, 1974-198l.



such as utility bonds, have been more stable than interest
xates on short-term instruments, such as commexcial paper.

Since July 10, 1974, yields on Aa rated ut,i3.ity bonds 5/

have averaged approximately 10%. 6/ From this analysis of
the financial market.s, the Commission concludes that a fair,
just and reasonable interest. rate to be applied to the x'e-

fundable amount for the period July 10, 1974 to June 19,
19SL, is LOS per annum.

Based upon all of the above-stated findings of fact. and

conc3.usions of law, the Public Service Commission hereby

ORDERS as follows:

(1) Within 15 days from the date of this order, Kentucky

Utilities Company shall file with this Commission a plan for
refunding $6.7 million to those persons who were customers of
the utility from the period Nay 15, 1974 to June 23, 1975.

Such plan shall provide for the payment of interest at the rate
of 6't per annum for that port.ion of $6.7 million collected
from May 15, 1974 to July 10, 1974. For that portion of the

$6.7 million K. U. overcollected from July 3.1, 1974 to June 23,

1975, the plan shall provide for the payment of interest at
the rate of 10% per annum. This 10% interest assessment on

5/ K.U.'s bonds are rated Aa by Noody's.

6/ Moody's Public Utility Manual, 1980; Noody's PubLic
Utility News Reports, 1983..



that portion of the total refundable amount shall apply for
the period July 11, 1974 to June 19, 1981.

(2) K.U.'s refund plan shall further provide that any

amounts it is unable to refund due to the Company's inability
to locate certain customers for the time period Nay 15, 1974

to June 23, 1975, will be used as a future credit on the

monthly bills of the Company's existing customers.

(3) K.U. shall also submit an estimate of the cost of
making this refund at the time it submits its refund plan for
the Commissi.on's approval.

(4) If the Commission approves K.U.'s refund plan, the

Company shall have 60 days from the date of the pSC's final
order approving such plan to complete the refund, pursuant to
the provisions of K. R.S. 278.190(4).

Done this 10th day of July, 1981 at Frankfort, Kentucky.

Did not participate.

Cammi ssiorfe~ ~
Attest:

Secretary
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The opinion rendered on the above date, a copy of Mich
ia attached hereto and taade a part hereof, iI neo final. It
appearing that there ia no error in the ]udynent of the Cir-
cuit Court, it ia therefore the aandate of this (;ourt that
said )udgment ia hereby AFFIRMED.
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