
COMMONWEALTH OF KENTUCKY 

PUBLIC SERVICE COMMISSION 
730 SCHENKEL LANE 

POST OFFICE BOX 615 

FRANKFORT, KY. 40&02 

(502) 564-3940 

November 8, 1995 

TO ALL MUNICIPAL UTILITIES PROVIDING WHOLESALE UTILITY SERVICE TO 
JURISDICTIONAL PUBLIC UTILITIES 

In Simpson County Water District v. City of Franklin, Kentucky, Ky., 872 
S. W. 2d 460 (1994), the KentuckY Supreme Court held that the Public Service 
Commission has jurisdiction over contracts between municipal utilities and public 
utilities. The purpose of this letter is to provide guidance on the procedures which a 
municipal utility must follow when changing its rates for utility service to public 
utilities. 

A municipal utility has two methods for changing its rates for utility service to 
a public utility: 

.. Filing A New Rate Schedule. This method, which is governed by KRS 
278.180 and Public Service Commission Regulation 807 KAR 5:001, is the easier and 
faster method for adjusting a rate. A municipal utility files a rate schedule which 
contains the new rate. (If the new rate is part of a new contract with a public utility, 
then the contract is filed.) The rate schedule must be filed with the Public Service 
Commission at least 30 days before the proposed rate is scheduled to take effect. A 
copy of the form on which the proposed rate schedule should appear is enclosed. 
Any filing which does not use this form will be rejected. When filing it� rate schedule, 
a municipal utility must notify its public utility customers of the proposed rate change. 
This notice should be in writing and should generally conform with the requirements 
of Commission Regulation 807 KAR 5:001, Section 10(3). A municipal utility must 
also publish notice of its proposed rate change in a newspaper of general circulation 
in the area which these public utilities serve. This notice must also substantially 
conform to Commission Regulation 807 KAR 5:001, Section 10(3). Proof of notice 
to the public utility and its customers should be submitted when the rate schedule is 
filed. 

• Formal Application For Public Service Commission Approval. Public 
Service Commission Regulation 807 KAR 5:001 governs this method. Under this 
method, the municipal utility makes a formal application to the Public Service 
eommission for approval of its proposed rates. The application must be filed with the 
Public Service Commission at least 30 days before the proposed rates are to become 
effective. The application must include certain information about the municipal 
utility's past operations. Commission Regulation 807 KAR 5:001, Section 10, a copy 
of which is enclosed, identifies all required information. When it files its application 
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for rate adjustment, a municipal utility must notify its public utility customers and 
publish notice of the proposed rate changes in the same manner as municipal utilities 
which file new rate schedules. 

Please note that a municipal utility must comply with these procedures even 
when its wholesale customers have agreed to the prpposed rate adjustment. Failure 
to follow these procedures will prevent the proposed rates from becoming effective. 

The Public Service Commission has 30 days from the filing of a rate schedule 
or an application for rate adjustment to suspend the rate for further review. Where 
a municipal utility files a new rate schedule and the Public Service Commission 
suspends the proposed rate for further review, the municipal utility must provide the 
information which Commission Regulation 807 KAR 5:00 1, Section 10, requires. 

If the proposed rate is suspended, it may not be placed into effect for five 
months. If the Public Service Commission has not approved the proposed rate within 
this five month period, then the municipal utility may place the proposed rate into 
effect subject to refund. The Public Service Commission must rule on the proposed 
rates within ten months of the filing of the rate schedule or application. 

For your reference, a copy of KRS 278. 180 and 278.190 and Commission 
Regulation 807 KAR 5:001 is enclosed. 

Recognizing that most municipal utilities are unfamiliar with its rules and 
procedures, the Public Service Commission has instructed its Staff to assist municipal 
utilities whenever possible. Municipal utilities are encouraged to contact the 
Commission's Staff for information about filing procedures and related matters. Your 
questions should. be directed to Gerald Wuetcher at (502) 564-3940, Extension 259, 
or Carryn Lee at (502) 564-3940, Extension 248. 

Enclosures 
,..... Rate Schedule Form 
2. KRS 278. 180 
3. KRS 278. 190 
4. 807 KAR 5:00 1 

J:IPSC _GENIMUN_UTILIPROCEOUR.L TR 

Don Mills 
Executive Director 
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TITLE 807 
PUBUC PROTECTlON AND REGULATION CABINET" 

PUBUC SERVICE COMMISSION 
CHAPTER 5 UTIUTIES 

001. Rules of procedure. 
002. Organization. 
006. General rules. 
011. Tariffs. 
016. Advertising. 

CHAPTERS 
UllUTlES 

022. Gas safety and service. 
023. Control of drug use in gas operations. 
026. Gas seNice; gathering systems. 
027. Gas pipeline safety; reports of leaks. 
031. Gas well determinations. 
041. Electric. 
046. Prohibition of master metering. 
051. Electric consumer information. 
054. Small power production and cogeneration. 
056. Fuel adjustment clause. 
058. Integrated resource planning by electric utilities. 
061. Telephone. 

"064. Telephone depmciation filing procadure. 
066. Watar. 
067. Purchased water adjustment for privately-owned utilities. 
068. Purchased water adjustment for water districts and water 

associations. 
069. Water district and water association construction cases. 
071. Sewage. 
076. Alternative rate adjustment procedure for small utilities. 

807 KAR 5:001. Rules of procsdure. 

RELATES TO: KRS Chapter 278 
STATUTORY AUTHORITY: KRS 278.310(2) 
NECESSITY AND FUNCTION: KRS 278.310(2) provides that all 

hearings and investigations before the commission or any commis­
sioner shall be governed by rules adopted by the commission. This 
administrative regulation prescribes requirements with respect to 
formal and informal proceedings before the commission. 

Section 1. General Offices and Hearings. (1) The commission will 
be in continuous session for the performance of administrative duties. 

(2) Meetings of the commission for the consideration of all 
matters requiring formal hearings will be held on such days, at such 
hours and at such places as the commission may designate. 

(3) Notica of hearing will be given by the seClStary to parties to 
proceedings before the commission, except when a hearing is not 
concluded on the day appointed therefor and verbal announcement 
is made by the presicing commissioner or hearing examiner of an 
adjourned date. VertJal aI'Vlouncements so made shall be deemed 
due notice of continued hearing. 

Section 2. Secretary to Furnish Information. (1) Upon request. the 
secretary will advise any party as to the form of a petition, complaint. 
answer, application or other paper desired to be filed; and he win 
make available from the commission's files, upon request. any 
docu�!It or record per1inent to any matter before the commission. 

(2) The secretary may reject for filing any document which on its 
face does not comply with the rules and administrative regulations of 
the commission. 

Section 3. General Matters Pertaining to All Formal Proceedings. 
(1) Address of the commission. All communications should be 
addressed to ·Pubtic Service Commission, Frankfort. Kentucky.· 

(2) Case numbers and styles. Each matter coming formally before 
the commission will be known as a case and will receive a number 
and style, descriptive of the subject matter. Such number and style 

shall be placed on all subsequent papers in such case. 
(3) Form of papers filed. All pleadings and applications filed with 

the commission in formal proceedings shall be printed or typewritten 
on one (1) side of the paper only, and typewriting shall be double 
spaced. 

(4) Signing of pleadings. Every pleading of a party represented by 
an attorney shall be signed by at least one (1) attorney of record in 
his individual name and shall state his address. Exc:ept" when 
otherwise specifically provided by statute, pleadings need not be" 
verified or accompanied by affidavit 

(5) Amendment. At its discretion, the commission may allow any 
complaint. application, answer or other paper to be··amended or 
corrected or any omission supplied therein. 

(6) Witnesses and subpoenas. 
(a) Upon the application of any party to a proceeding, subpoenas 

requiring the attendance of witnesses tor the purpose" of taking 
testimony may be signed and issued by a member of the commission. 

(b) Subpoenas for the production of books, accounts, papers or 
records (unless directed to issue by the commission on its own 
authority) will be issued only at the discretion of the commission. or 
any commissioner. upon application in writing, stating as nearly as 
possible the books, accounts, papers or records desired to be 
produced. 

(7) Service of process. When any party has appeared by attorney, 
service upon such attomey will be deemed proper service upon the 
party. 

(8) Intarvention and parties. In any formal proeaeding, any"person 
who wishes to become a party to a proceeding before the commis­
sion may by timely motion request that he be granted leaw to 
intervene. SUch motion shall include his name and acldtess and the 
name and address of any party he represents and in what capacity 
he is employed by such party. 

Each person granted leave to intervene shall be considered as 
making a limited intervention unless he submits to the secretary a 
written request for full intervention. A person making only a fimited 
intervention shall be entitled to the fuU rights of a party at the hearing 
in which he appears and shall be served with the commission's order, 
but he shall not be served with filed testimony, exhibits, pleadings, 
correspondence and all other documents submitted by parties. A 
person making a limited appearance will not be certified as a party for 
the purposes of receiving seNies of any petition for rehearing or 
petition for judicial review. 
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If a person granted leave to intervene desires to be served with 
filed testimony, exhibits. "pleadings, correspondence and all other 
documents submitted by parties, and to be certified. as a party for the 
purposes of receiving service of any petition for rehearing or petition 
for judicial review, he shall submit in writing to the secretary a request 
for full intervention, which shall specify his interest in the proceeding. 
If the commission determines that a person has a special interest in 
the proceeding which is not otherwise adequately represented or that 
fuU intervention by party is likely to present issues or to develop facts 
that assist the commission in fully considering the matter without 
unduly complicating or disrupting the proceedings, such person shall 
be granted full intervention. 

Section 4. Hearings and Rehearings. (1) When hearings wiu be 
granted. Except as otherwise determined in specific cases, the 
commission will grant a hearing in the following classes of cases: 

(a) When an order to satisfy a complaint or to make answer 
thereto has been made and the corporation or person complained of 
has not satisfied the complaint to the satisfaction of the commission. 

(b) When application has been made in a formal proceeding. 
(2) Publication of notice. Upon the filing of any application the 

commission may, in its discretion, give all other corporations or 
persons who may be affected thereby an opportunity to be heard by 
service upon them of a copy of the petition or by publication of the 
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substance thereof, at the expense of the applicant, for such length of 
time and in such newspaper or newspapers as the commission may 
designate. In such case� the form of notice will be prepared by the 
seastary, and a proof of the publication thereof must be filed at or 
before the hearing. 

(3) Investigation on convnission's own motion. The commission 
may at any time, on its own motion, make investigations and order 
hearings into any act or thing done or omitted to be done ty the 
public utility, which the commission may believe is in violation of any 
provision of law or of any order or administrative regulation of the 
commission. It may also through its own experts or employees, or 
othecwise, obtain such evidence as it may consider necessary or 
desirable in any formal proceeding in addition to the· evidence 
presented by the parties. 

(4) Conferences with commission staff. In order to provide 
opportunity for settlement of a proceeding or any of the issues 
therein, an informal confemnce with the commission staff may be 
arranged through the seaetary of  the commiS1lion either prior to, or 
during the course of hearings.in any proceeding, at1he request of any 
pany. 

(5) Conduct of hearings. Hearings will be conducted before the 
commission or a commissionet" or before a pEll"SOO designated by the 
commission to conduct a specifu:: hearing. 

(6) Stipulation of facts. By a stipulation in writing, filed with the 
seastary, the parties to any proceeding or investigation by the 
commission may agree upon the facts or any portion of the facts 
involved in the comroversy, which stipulation shall be regarded and 
used as evidence at the hearing. 

(7) Testimony. AU tsstimony given before the commission wiU be 
given under oath or affirmation. 

(8) Objections and exceptions. When objections are made to the 
admission or exclusion of evidence before the commission, the . 
grounds relied upon shaJi be .stated briefly. Formal exceptions are 
unnecessary and will not be taken 10 rulings therein. 

(9) Transcript of evidence. The commission will cause to be made 
a stenographic record of all public hearings, and such copies of the 
transcript thereof as it requires for its own purposes. Participants 
desiring copies of such transcripts may obtain the same from the 
official reporter upon paymer:tt of 1I1e fees fixed therefor. 

(10) Briefs and petitions for rehearing. An briefs and petitions for 
rehearing in any proceeding must be accompanied with notice, 
showing service upon aU other parties or their attorneys, and, ii, 
addition to the filed original, ten (10) copies of each such document 
shall be furnished for the use of the commission. 

(11) Filing of briefs. All briefs must be filed within the time fixed, 
and the commission may refuse to consider any brief filed thereafter. 
Applications tor extensions ot time to frie briefs must be made to the 
commission in writing. 

(12) Form of briefs. All briefs filed with the commission shall be 
in the form prescribed by the commission. 

Section 5. Documentaly Evidence. (1) If documentary evidence 
is offered. the commission. in lieu of requiring the originals to be filed 
may, in its discretion, accept certified, or otherwise authenticeted. 
copies of such documents or such portions of the same as may be 
relevant, or may require such evidence to be transcribed as a part of 
the record. 

(2) Where relevant and material matter offered in evidence by any 
party is embraced in a book, paper or document containing other 
matter not material or relevant the party must plainly designate the 
mattec.ao offered. If such immaterial matter unnecessarily encumbers 
the record, such book, paper or document will not be received in  
evidence, but may be described tor identification, and j f  property 
authenticated, the relevant and material matter may be read into the 
record. or it the commission, or commissioner conducting the hearing, 
so directs, a true copy of such matter in proper fonn shall be received 
as an exhibit, and like copies delivered by the parties offering same 
to opposing parties, or their attorneys, appearing at the hearing, who 
shall be offered the opportunity to examine such book, paper or 
document, and to offer evidence in like manner other portions thereat 
if found 10 be material and relevant 

(3) Whenever practicable the sheets of each exhibit and the lines 
of each Meet shall.be numbered and if the exhibit consists of two (2) 
or more sheets, the first aheet or title page shall contain a brief 
statement ot what the exhibit purports 10 shew, with reference by 
sheet and tiM to Ulusuative or typical emmples contained in the 
exhibit. Wherever practicable, rate comparisons and other such 
evidence shall be condensed into tables. 

(4) Except as may be expressly pennitted in particular instances, 
the c:ommission will not receive-Ill evidence or consider as a part of 
the record any book. paper or other document for considemtion in 
connection with the proceeding after the close of the mstimony. 

(5) Upon motion of any party 10 a proceeding, any case in the . 

c:ommission's files or any documant on file with 1I1e commission, at 
the disaation of the commission may te made a pan of the record by 
"reference only.' By reference only, the case or document made a 
part of the record wiD not be physically incorporat9d.into ths mcord.. 
Upon ac:ticn in the FranIdin Circuit Court, excerpts from any case or 
part of any document may be made a part of the record before such 
court, at the instance of any party. 

Section 6. Fmancial Exhibit. Whenever in these rules it is 
prov1ded that a financial exhibit shall be annexed to the application, 
the said exhibit ahall cover operations for a twelve (12) month period, 
said period ending not more than ninety (90) days prior 10 the date 
the appljc:ation is filed. The said exhibit shall disclose the following 
information in the order inclicatad below: 

(1) Amount and kinds of stock authorized. 
(2) Amount and kinds of stock issued and outstanding. 
(3) Terms of preference of prefen'ed stock whether cumulative or 

partic:ipaDng. or on dividends or assets or otherwise. 
(4) Brief description of each mortgage on property of applicant, 

giving data of exec:u:tion, name of mortgagor, name of mcngagee, or 
trustee, amount of indebtedness authorized to be secured thereby, 
and the amount of indebtedness actually secured, together with any 
sinking f1Jnd provisions. 

(5) Amount of bonds authorized, and amount issued, giving the 
name of the public utility which issued the same, describing each 
class separately, and giving data of issue, face value, rate of interest, 
date of maturity and how secured. together with amount of interest 
paid thereon during the last fiscal year. 

(6) Each note outstanding, giving date of issue, amount. date of 
maJUrity, rata of interest, in whose favor, together with amount of 
interest pajd thereon during the last fiscal year. 

(7) Other indebtedness, giving same by classes and describing 
security, if any, with a brief statement of the devolution or assumption 
of any portion of such indebtedness upon or by person or corporation 
if the original liability has been transferred, together with amount of 
intBrest paid thereon during the last fiscal year. 

(8) Rate and amount of dividends paid during the five (5) previous 
fisoaI years, and the amount of capital stock on which dividends were 
paid each year. 

(9) Detailed income statement and balance sheet 

Section 7. Confidential Material. (1) All material on file with the 
commission shall be available for examination by the public' unless 
the material is confidential as provided herein. 

(2) Procedure for delsrminingconfidentiality. 
(a) Any person requesting confidential treatment of any material 

shaH file a petition Which: 
1. Sets forth specific grounds pursuant to KRS 61 .870 at seq .. the 

Kentucky Open Records Iy;t, upon which the commission should 
classjfy that material as confidential; and 

2. Attaches one (1) copy of the material which identifies by 
undsrscoring, highlighting with transparent ink, or other reasonable 
means only those portions which unless deleted would disclose 
confid9ntiaI material. Text pages or portions thereof which do not 
comain confidential ma19rial shall not be included in this identification. 

(b) The petition, one (1) copyotthe material which is identified by 
underscoring or highlighting. and ten (10) copies of the material with 
those portions obscured for which confidentiality is sought, shall be 
filed with the -commission. 
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(c) The petition and a copy of the material, with only those 
portions for which confidentiality is sought obscured, shall be served 
on all parties. The petition shall contain a certificate of service on all 
parties. 

(d) The burden of proof to show that the material falls within the 
exclusions from disclosure requirements enumerated in KRS 61.870 
et seq., shall be upon the person requesting confidential treatment. 

(e) Any person may respond to the petition for confidential 
treatment within ten (10) days after it is filed with the commission. 

(3) Pending commission action on the petition, the material 
specifically identified shall be temporarily accorded confidential 
treatment. 

(4) If the commission denies the petition for confidential treatment 
of material, the material shall not be placed in the public record for 
twenty (20) days to allow the petitioner to seek any remedy afforded 
by law. 

(5) Procedure for any party to request accsss to confidential 
material filed in any proceeding. 

(a).No party to any proceeding before the commission shall fail 
to respond to discovery by the commission or its staff or any other 
party to the proceeding on grounds of confidentiality. If any party 
responding to discovery requests seeks to have a portion or all of the 
response held confidential by the commission, it shall follow the 
procedures tor petitioning for confidentiality contained in this adminis­
trative regulation. Any party's response to discovery requests shall be 
served upon all parties, with only those portions for which confidential 
treatment is sought obscured 

(b) If the commission grants confidential protection to the 
responsive material and if parties have not entered into protective 
agreements, then any party may petition the commission requesting 
access to the material on the grounds that it is essential to a 
meaningful participation in the proceeding. The petition shall include 
a description of efforts to enter into a protective agreement and any 
unwillingness to enter into a protective agreement shall be fully 
explained. Any party may respond to the petition within ten (10) days 
aftar it is filed with the commission. The commission shall determine 
if the petitioner is entitled to the material, and the manner and extent 
of the disclosure necessary to protect confidentiality. 

(6) Requests for access to records pursuant to KRS 61.870-884. 
No time period prescribed in this section shall limit the right of any 
person to request access to commission records pursuant to KRS 
61.870-884. Upon a request filed pursuant to KRS 61.870-884, the 
commission shall respond in accordance with the procedure pre­
scribed in KRS 61.880. 

(7) Procedure for request for access to confidential material. Any 
person denied access to records requested pursuant to KRS 
61.870-884 or to material deemed confidential by the commission in 
accordance with the procedures set out in this section, may obtain 
this information only pursuant to KRS 61.870-884, and other applica­
ble law. 

(8) Use of confidential material during formal proceedings. Any 
material deemed confidential by the commission may be addressed 
and relied upon during a formal hearing by the following procedure: 

(a) The person seeking to address the confidential material shall 
advise the commission prior to the use of such material. 

(b) All persons other than commission employees not a party to 
a protective agreement related to the confidential material shall be 
excused from the hearing room during direct testimony and cross-ex­
amination directly related to confidential material. 

(c) The court reporter shall produce a sealed transcript of that 
portion of the record directly related to the confidential material. 

(9) Material granted confidentiality which later becomes publicly 
available or otherwise no longer warrants confidential treatment. 

(a) The petitioner who sought confidential protection shall inform 
the commission in writing at any time when any material granted 
confidentiality becomes publicly available. 

(h) If the commission becomes aware that material granted 
confidentiality is publicly available or otherwise no longer qualifies for 
confidential treatment, it shall by order so advise the petitioner who 
sought confidential protection, giving ten (10) days to respond. If the 
commission finds that material has been disclosed by someone other 

than the person who requested confidential treatment, in violation of 
a protective agreement or commission order, such information shall 
not be deemed or considered to be publicly available and shall not be 
placed in the public �rd. 

(c) The material shall not be placed in-the public record for twenty 
(20) days following any order finding that the material no longer 
qualifies for confidential treatment to allow the petitioner to seek any 
remedy afforded by law. 

' 

Section 8. Applications. (1) Contents of application. All applica­
tions must be by petition in writing. The petition must set forth the full 
name and post office address of the applicant, and must contain fully 
the facts on which the application is based, with a n:JqUest for the 
order, authorization, permission or certificate desired and a reference 
to the particular provision of law requiring or providing for same_ 

(2) Number of copies. At the time the original application is filed, 
ten (10) additional copies must also be filed, and where parties 
interested in the subject matter of the application are named therein, 
there shall be filed an additional copy for each named party and such 
other additional copies as may be required by the secretary. 

(3) Articles of incorporation. If the applicant is a corporation. a 
certified copy of its articles of incorporation, and all amendments 
thereto, if any, shall be annexed to the application. If applicant's 
articles of incorporation and amendments thereto, if any, have already 
been filed with the commission in some prior proceeding, it will be 
sufficient if this tact is stated in the application and reference is made 
to the style and case number of the prior proceeding. 

Section 9. Applications for Certificates of Public Convenience and 
Necessity. (1) Application to bid on a franchise pursuant to KRS 
278.020(3). Upon application to the commission by the utility for a 
certificate of convenience and necessity authorizing appUcant to bid 
on a franchise,license or permit offered by any govemmental agency, 
the applicant shall submit with its application, the following: 

(a) A copy of its articles of incorporation (see Section 8(3) of this 
administrative regulation). 

(b) The name of the governmental agency offering the franchise. 
(c) The type of franchise offered. 
(d) A statement showing the need and demand for service. 
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Should the applicant be successful in acquiring said franchise,license 
or permit. it shall file a copy thereof with the commission. 

(2) New construction or extension. When application is made by 
the utility, person, firm, or corporation for a certificate that the present 
or future public convenience or necessity requires, or will require, the 
construction or extension of any plant, equipment, property or facility, 
the applicant, in addition to complying with Section 8 of this adminis­
trative regulation, shall submit the following data. either in the 
application or as exhibits attached thereto: 

(a) The facts relied upon to show that the proposed new construc­
tion is or will be required by public convenience or necessity. 

(b) Copies of franchises or permits, it any, from the proper public 
authority for the proposed new construction or extension, if not 
previously filed with the commission. 

(c) A full description of the proposed location, route, or routes of 
the new construction or extension, including a description of the 
manner in which same will be constructed, and also the names of all 
public utilities, corporations, or persons with whom the proposed new 
construction or extension is likely to compete. 

(d) Three (3) maps to suitable scale (preferably not more than two 
(2) miles per inch) showing the location or route of the proposed new 
construction or extension, as well as the location to scale of any like 
facilities owned by others located anywhere within the map area with 
adequate identification as to the ownership of such other facilities. 

(e) The manner in detail in which it is proposed to finance the 
new construction or extension. 

(f) An estimated cost of operation after the proposed facilities are 
completed. 

(9) All other information necessary to afford the commission a 
complete understanding of the situation. 

(3) Extensions in the ordinary course of business. No certificate 
of public convenience and necessity will be required for extensions 
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that do not create wasteful duplication of plant equipment property 
or facilities, or conflict with the eXisting certificates or service of other 
utilities operating in the same area and under the jurisdiction of the 
commission that are in the general area in which the utility renders 
service or contiguous thereto, and that do not involve sufficient capital 
outlay to materially affe<::t the existing financial condition of the utility 
involved, or will not result in increased charges to its customers. 

(4) Renewal applications. Insofar as procedure is concerned, 
appUcations for a renewal of a certificate of convenience and 
necessity will be treated as an original application. 

Section 10. Applications for General Adjustments in Existing 
Rates. (1) All applications requesting a general adjustment in existing 
rates shall be supported by: 

(a) A twelve (12) month historical test period which may include 
adjustments for known and measurable changes; or 

(b) A fully forecasted test period and shall include: 
1. A statement of the reason the adjustment is required: 
2. A statement that the utility's annual reports, including the 

annual report for the most recent calendar year, are on file with the 
commission in accon:lance with 807 KAR 5:006, Section 3(1); 

3. If the utility is incorporated, a certified copy of the utility's 
articles of incorporation and all amendments thereto or out-of-state 
documents of similar import If the Utility's articles of incorporation and 
amendments have already been filed with the commission in a prior 
proeeeding, the application may state this fact making reference to 
the style and case number of the prior proceeding; 

4. If the utility is a limited partnership, a certified copy of the 
limited partnership agreement and all amendments thereto or out-of­
state documents of similar import It the utility's limited partnership 
agreement and amendments have already been filed with the 
commission in a prior proceeding, the application may state this fact 
mal<ing referenca to the style and case number of the prior proceed­
ing; 

5. If the utility is incorporated or is a limited partnership, a 
certificate of good standing or certificate of authorization dated within 
sixty (SO) days of the date the application is filed; 

S. A certified copy of a certificate of assumed name as required 
by KRS 365.015 or a statement that such a certificate is not neces­
sary; 

7. The proposed tariff in a form which complies with 807 KAR 
5:011 with an effective date not less than thirty (30) days from the 
date the application is filed; 

8. The utility's proposed tariff changes, identified in compliance 
with 807 KAR 5:011. shown either by: 

a. Providing the present and proposed tariffs in comparative form 
on the same sheet side by side or on facing sheets side by side: or 

b. Providing a copy of the present tariff indicating proposed 
additions by italicized inserts or underscoring and striking over 
proposed deletions: and 

9. A statement that customer notice has been given in compliance 
with subsections (3) and (4) of this section with a copy of the notice. 

10. For the purposes of this administrative regulation, an affiliate 
is an entity that: 

a. Is wholly owned by a utility; or 
b. In which a utiUty has a controlling interest: or 
c. That wholly owns a utility; or 
d. That has a controlling interest in a utility; or 
e. That is under common control with the utility. 
11. For the purposes of this administrative regulation, a utility, or 

other.entity, shall be deemed to have a controlling interest in, or be 
under common control with, an entity or utility if it: 

a. Directly or incirectly has the power to direct, or to cause the 
direction of, the management or policies of any entity; and 

b. Exercises such power. 
(i) Through one (1) or more intermediary companies, or alone; or 
(ii) In conjunction with, or pursuant to an agreement; or 
(iii) Through ownership of ten (10) percent or more of the voting 

securities; or 
(iv) Through common directors, officers, stockholders, voting or 

holding trusts, associated companies; or 

(v) Contract; or 
(vi) Any other direct or indirect means. 
(2) Notice of intent Utilities with gross annual revenues greater 

than $1,000,000 shall file with the commission a written notice of 
intent to file a rate application at least four (4) weeks prior to filing 
their application. The notice of intent shall state whether the rate 
application will be supported by a historical test period or a fully 
forecasted test period. This notice shall be served upon the Attomey 
General, Utility Intervention and Rate Division. 

(3) Form of notice to customers. Every utility filing an application 
pursuant to this section shall notify all affected customers in the 
manner prescribed herein. The notice shall include the following 
information: 

(a) The amount of the change requested in both dollar amounts 
and percentage change for each customer classification to which the 
proposed rate change will apply; 

(b) The present rates and the proposed rates for each customer 
class to which the proposed rates would apply; 

(c) Electric, gas. water and sewer utilities shall include the effect 
upon the average bill for each customer class to which the proposed 
rate change will apply; 

(d) Local exchange companies shaU include the effect upon the 
average bill for each customer class for the proposed rate change in 
basic local service; 

(e) A statement that the rates contained in this notice are the 
rates proposed by (name of utility); however, the Public Service 
Commission may order rates to be charged that differ from the 
proposed rates contained in this notice: 

(f) A statement that any corporation, association, or person with 
a substantial interest in the matter may, by written request, within 
thirty (30) days after publication or mailing of this notice of the 
proposed rate changes request to intervene; intervention may be 
granted beyond the thirty (30) day period for good cause shown: 

(g) A statement that any person who has been granted interven­
tion by the commission may obtain copies of the rate application and 
any other filings made by the utility by contacting the utility through a 
name and address and phone number stated in this notice; 

(h) A statement that any person may examine the rate application 
and any other filings mada by the utility at the main office of the utility 
or at the commission's office indicating the addresses and telephone 
numbers of both the utility and the commission; and 

(i) The commission may grant a utility with annual gross revenues 
greater than $1,000,000, upon written request permission to use an 
abbreviated form of published notice of the proposed rates provided 
the notice includes a coupon which may be used to obtain all of the 
information required herein. 
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(4) Manner of notification. 
(a) Sewer utilities shall give the required typewritten notice by 

mail to all of their customers pursuant to KRS 278.185. 
(b) Applicants with twenty (20) or fewer customers affected by the 

proposed general rate adjustment shall mail the required typewritten 
notice to each customer no later than the date the application is filed 
with the commission. 

(c) Except for sewer utilities, applicants with more than twenty 
(20) customers affected by the proposed general rate adjustment 
shall give the required notice by one (1) of the following methods: 

1. A typewritten notice mailed to all customers no later than the 
date the application is filed with the commission; 

2. Publishing the notice in a trade publication or newsletter which 
is mailed to all customers no later than the date on which the 
application is filed with the commission; or 

3. Publishing the notice once a week for three (3) consecutive 
weeks in a prominent manner in a newspaper of general circulation 
in the utility's service area, the first publication to be made within 
seven (7) days of the filing of the application with the commission. 

(d) If the notice is published, an affidavit from the publisher 
verifying the notice was published, including the dates of the 
publication with an attached copy of the published notice, shall be 
filed with the commission no later than forty-five (45) days of the filed 
date of the application. 

(e) If the notice is mailed, a written statement signed by the 



TITLE. 807, CHAPTER 5 • UTIU11ES 

utility's chief officer in charge of Kentucky operations verifying the 
notice was mail9d shall be filed with the commission no later than 
thirty (30) days of the filed date of the application. 

(f) All utilities, in addition to the above notification. shaU post a 
sample copy of the required notification at their place of business no 
later than the date on which the application is filed which shall remain 
posted until the commission has finally determined the utility's rates. 

(g) Compliance with this subsection shall constitute compliance 
with 807 KAR 5:051, Section 2. 

(5) Notice of hearing scheduled by the commission upon 
application by a utility for a general adjustment in rates shall be 
advertised by the utility by newspaper publication in the areas that will 
be affected in compliance with KRS 424.300. 

(6) An applications support9d by a historical test period shall 
include the following information or a statement explaining why the 
required information does not exist and is not applicable to the utility's 
applica!ion: 

(a) A complete description and quantifi9d explanation for all 
proposed adjustments with proper support for any proposed changes 
in price or activity levels, and any other factors which may affect the 
adjustment:; 

(b) If the utility has gross annual revenues greater than 
$1,000,000, the prepared testimony of each witness the utility 
proposes to use to support its application; 

(c) If the utility has gross annual revenues less than $1,000,000, 
the prepared testimony of each witness the utility proposes to use to 
support its application or a statement that the utility does not plan to 
submit any prepared testimony; 

(d) A statement estimating the effect that the new rat9(s) wiD have 
upon the revenues of the utility including, at minimum, the total 
amount of revenues resulting from the increase or decrease and the 
peroentaga of the increase or dea"ease; , 

(e) If the utility provides electric, gas, water or sewer service the 
effect upon the average bill for each customer classification to which 
the proposed rate change will apply; 

(I) If the utility is a local exchange company the effect upon the 
average biD for each customer class for the proposed rats change in 
basic local service; 

(g) An analysis of customers' bills in such detail that revenues 
from the present and proposed rates can be readily determined for 
each customer class; 

(h) A summary of the utility's determination of its revenue 
requirements based on return on net investment rate base, retum on 
capitalization. interest coverage, debt servica coverage, or operating 
ratio, with supporting schedules; 

(i) A reconciliation of the rate base and capital used to determine 
its revenue requirements; 

m A current chart of accounts if more detailed than the Uniform 
System of Accounts prescribed by the commission; 

(k) The independent auditor's annual opinion report, with any 
written communication from the independent auditor to the utility 
which indicates the existence of a malSriaJ weakness in the utility's 
internal controls; 

. 

(I) The most recent F� Energy Regulatory Commission or 
Federal Communication Commission audit reports; 

(m) The most recent Federal Energy Regulatory Commission 
Form 1 (electric), Federal Energy Regulatory Commission Form 2 
(gas), or Automated Reporting Management Information System 
Report (telephone) and Public Service Commission Form T (teie­
phone); 

(n) A summary of the utility's latsst depreciation study with 
sch'9dules by major plant accounts, except that telecommunications 
utilities that have adopted the commission's average depreciation 
rates shaD provide a schedule that identifies the current and test 
period depreciation rates used by major plant accounts. If the 
required information has been filed in another commission case a 
reference to that case's number and style will be sufficient; 

(0)' A list of all commercially available or in-house developed 
computer software, programs, and models used in the development 
of the schedules and wo� papers associated with the filing of the 
utility's application. This tist s)lall include each software, program. or 

model; what the software, program, or model was used for, identify 
the supplier of each software, program, or model: a brief description 
of the software, program, or model; the specifications for the 
computer hardware and the operating system required to run the 
program; 

(p) Prospectuses of the most recent stock or bond offerings; 
(q) Annual report to shareholders, or members, and statistical 

supplements covering the two (2) most recant years from the utility's 
apptication filing date; 

(r) The monthly managerial reports providing financial results of 
operations for the twelve (12) months in the test period; 

(s) Securities and Exchange Commission's annual report for the 
most recant two (2) years, Form 10-Ks and any Form a-Ks issued 
within the past two (2) years, and Form 10-Os issu9d during the past 
six (6) quarters updated as current information becomes available; 

(t) If the utility had any amounts charged or aJlocat9d to it by an 
affiliate or general or home office or paid any monies to an affiliate or 
general or home office during the test period or during the previous 
three (3) calendar years, the utility shall file: 

1. A detailed description of the method and amounts allocated or 
charged to the utility by the affiliate or general or home office for each 
charge allocation or payment; 

2. An explanation of how the allocator for the test period was 
determined; and 

3. All facts relied upon, including other regulatory approval, to 
demonstrate that each amount charged, allocated or paid during the 
test period was reasonable; 

(u) If the utility provides gas, electric or water utility service and 
has annual gross revenues greater than $5,000,000, a cost of service 
study based on a methodology generally accepted within the industry 
and based on current and reliable data from a single time period; and 

(v) local exchange carriers with fewer than SO,OOO access lines 
shall not be required to file cost of service studies, except as 
specifically directed by the commission. Local exchange carriers with 
more than 50,000 access lines shall file: 

1. A jurisdictional separations study consistent with Part 36 of the 
Federal Communications Commission's rules and regulations; and 

2. Service specific cost studies to support the pricing of all 
services that generate annual revenue greater than $1,000,000, 
excspt local exchange access: 

a. Bas9d on current and reliable data from a single time period; 
and 

b. Using generaJly recognized tully allocated, embedded, or 
incremental cost principles. 

(7) Upon good causa shown, a utility may request pro forma 
adjustments for known and measurable changes to ensure fair. just 
and reasonable rates based on the historical test period. The 
following informalion shall be filed with applications requesting pro 
forma adjustments or a statement explaining why the required 
information does not exist and is not applicable to the utility's 
application: 

(a) A detailed income statement and balance sheet reflecting ,the 
impact of aU proposed edjustments: 

(b) The most recent capital construction budget containing at least 
the period of time as proposed for any pro forma adjustment for plant 
additions; 

(c) For each proposed pro forma adjustment reflecting plant 
additions provide the following information: 

1. The starting date of the construction of each major component 
of plant; 
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2. The proposed in-service date; 
3. The total estimated cost of construction at completion; 
4. The amount contained in construction wo� in progress at the 

end of the test period; 
6. A schedule containing a complete description of actual plant 

retirements and anticipated plant retirements related to the pro forma 
plant additions including the actual or anticipated date of retirement; 

6. The original cost, cost of removal and salvage for each 
component of plant to be retired during the period of the proposed pro 
forma adjustment for plant adtitions; 

7. An explanation of any differences in the amounts contained in 
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the capital construction budget and the amounts of capitaJ construc­
tion cost contained in the pro forma adjustment period; and 

8. The impact on depreciation expense of all proposed pro forma 
adjustments for plant additions and retirements; 

(d) The operating budget for each month of the period encom­
passing the pro forma adjustments; 

(e) The number of customers to be added to the test period - end 
level of customers and the related revenue requirements impact for 
aU pro forma adjustments with complete details and supporting work 

.p�- . 
(8) All appUcations requesting a general adjustment in rates 

supported by a fully forecasted test period shaU comply with the 
following �irements: 

(a) The financial. data for the forecasted period shaU be presented 
in the form of pro forma adjustments to the base period. 

(b) Forecasted adjustments shaU be Iimit9d to the twelve (12) 
months immediately following the suspension period. 

(c) Capitalization and net investment rate base shaU be based on 
a thirteen (13) month average·for the torecasted period. 

(d) After an application based on a forecasted test period is filed, 
there shall be no revisions to the forecast, except for the correction 

. of mathematical errors, unless such revisions rellect statutory or 
regulatory enactments that could not, with reasonable diligence, have 
been included in the forecast on the date it was filed. There shaU be 
no revisions filed within thirty (30) days of a scheduled hearing on the 
rate application. 

(e) The commission may require the utiUty to prepare an altema­
tive forecast basad on a reasonable number of changes in the 
variables, assumptions, and other factors used as the basis for the 
utility's forecast 

(f) The utility shaH provide a reconclliation of the rate base and 
capital used to determine its revenue requirements. 

(9) All applications requesting a general adjustment in rates 
supported by a fully forecasted test period shall include the following 
or a statement explaining why the required information does not exist 
and is not applicable to the utility's application: 

(a) The prepared testimony of each witness the utility proposes 
to use to support its application which shall include testimony from the 
utility's chief officer in charge of Kentucky operations on the existing 
programs to achieve improvements in efficiency and productivity, 
including an explanation of the purpose of the program; 

(b) The utility's most recant capital construction budget containing 
at minimum a three (3) year forecast of construction expenditures; 

(e) A complete description, which may be filed in prefiled 
testimony form, of all factors used in preparing the utility's forecast 
period. All econometric models, variables, assumptions, escalation 
factors, contingency provisions, and changes in activity levels shall be 
quantified, explained, and properly supported; 

(d) The utility's annual and monthly budget for the twelve (12) 
months preceding the filing date, the base period and forecasted 
period; 

(e) A statement of attestation signed by the utility's chief officer 
in charge of Kentucky operations which shaU provide: 

1. That the forecast is reasonable, reliable, made in good faith 
and that all basic assumptions used in the forecast have been 
identified and justified; and 

2. That the forecast contains the same assumptions and 
methodologies as used in the forecast prepared for use by manage­
ment. or an identification and explanation for any differences that 
exist; and 

3 .. _That productivity and efficlency gains are incluc:led in the 
forecast; 

(f) For each major construction project which constitutes five (5) 
percent or more of the annual construction budget within the three (3) 
year forecast the following information shall be filed: 

1. The date the project was star1Sd or estimated starting date; 
2. The estimated completion date; 
3. The total estimated cost of construction by year exclusive and 

inclusive of allowance for funds used during construction r AFUDC") 
or interest during construction credit; and 

4. The most recent available total costs incurred exclusive and 

incluslve of AFUDC or interest during construction credit;. 
(g) F or  all construction projects which constitute le ss  than five (5) 

percent at the annual constnJction budget within the three (3) year 
forecast. the utility shall file an aggregate of the information requested 
in paragraph (f)3 and 4 of this subsectiolT,--

(h) A financial forecast COITesponding to each of the three (3) 
forecasted years included in the capital construction budget The 
flllMciai forecast shall be supported by the underlying assumptions 
made in projecting the resultS-af operations and si:lall include the 
foilaNing information: 

1. Opemting income statement (exclUsive of dividends per share 
or earnings per share); 

2. Balance sheet; 
3. Statement of cash flows; 
4. Revenue requirements necessary to support the {orecasted 

rats of return; . 
5. Load forecast.including energy and demand (elecuic); 
6. Access line forecast (telephone); 
7. Mix of genemtion (electric); 
8. Mix of gas supply (gas); 
9. Employee level; 
10. Labor cost changes; 
11. Capital structure requirements; 
12. Rata base; 
13. Gallons of water projected to be sold (water); 
14. Customer forecast (gas, water); 
15. MCF sales forecasts (gas); 
16. Toll and access forecast of number of calls and number of 

minutes (telephone); and 
17. A detailed explanation of any other information provided; 
(i) The most recent Federal Energy Regulatory Commission or 

Federal Communications Commission audit reports; 
0> The prospectuses of the most recent stock or bond offerings; 
(k) The most recent Federal Energy Regulatory Commission Form 

1 (electric), Federal Energy Regulatory Commission Form 2 (gas), or 
the Automated Reporting Management Information System Report 
(telephone) and Public Servics Commission Form T (telephone); 

(I) The annual report to shareholders or members and the 
statistical supplements covering the most recent five (5) years from 
the application filing date; 

(m) The current chart of accounts if more detailed than the 
Uniform System of Accounts chart prescribed by the commission; 

(n) The latest twelve (12) months of the monthly managerial 
reports providing financlal results of operations in comparison to the 
forecast; 

(0) Complete monthly budget variance reports, with narrative 
explanations, for the twelve (12) months immediately prior to the base 
period, each month of the base period, and any subsequent months, 
as they become available; 

(p) The Securities and Exchange Commission) annual report for 
the most recent two (2) years, Form 10-Ks and any Form 8-Ks issued 
during the prior two (2) years and any Form 10-Qs issued during the 
past six (6) quarters; 

(q) The independent auditor's annual opinion report with any 
written communication from the independent auditor to the utility 
which indicates the existence of a material weakness in the utility's 
internal controls; 

(r) The quarterly reports to the stockholders for the most recent 
five (5) quarters;· 

. 

(s) The summary of the latest depreclation study with . schedules 
itemized by major plant aQ::Ounts, except that telecommunications 
utilities that have adopted the commission's average depreciation 
rates shall provide a schedule that identifies the current and base 
period depreciation rates used by major plant accounts. If the 
required information has been filed in another co mmission case a 
reference to that case's number and style will be sufficient; 

(t) A list of all commercially available or in-house developed 
computer software, programs, and models .used in the development 
of the schedules and work papers associated with the filing of the 
utility's application. This Hst shall include each software, program, or 
model; what the software, program, or model was used for; identify 
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the supplier of each software. program. or model; a brief description 
of the software. program. or model; the specifications for the 
computer hardware and the operating system required to run the 
program; 

(u) If the utility had any amounts charged or allocated to it by an 
affiliate or a general or home office or paid any monies to an affiliate 
or a general or home office during the base period or during the 
previous three (3) calendar years. the utility shall file: 

1. A detailed description of the method and amounts allocated or 
charged to the utility by the affiliate or general or home office for each 
allocation or payment; 

2. The method and amounts allocated during the base period and 
the method and estimated amounts to be allocated during the 
forecasted test period; 

3. An explanation of how the allocator for both the base period 
and the forecasted test period were determined; and 

4. All facts relied upon, including other regulatory approval, to 
demonstrate that each amount charged, allocated or paid during the 
base period is reasonable; 

(v) If the utility provides gas, electric or water utiUty service and 
has annual gross revenues greater th� $5,000,000. a cost of service 
study based on a methodology generally accepted within the industry 
and based on current and reliable data from a single time period; and 

(w) local exchange carriers with fewer than 50,000 access lines 
shall not be required to file cost of service studies. except as 
specifically directed by the commission. LocaJ exchange carriers with 
more than 50,000 access lines shall file: 

1. A jurisdictional separations study consistent with Part 36 of the 
Federal Communications Commission's rules and regUlations; and 

2. Service specific cost studies to support the pricing of all 
services that generate annual revenue greater than $1,000,000 
except locaJ exchange access: . 

a. Based on current and reliable data from a single time period; 
and 

b. Using generally recognized fully allocated, embedded, or 
incremental cost principles. 

(10) All applications seeking a general adjustment in rates 
supported by a forecasted test period shall include the following data 
to be submitted using schedule forms hereby incorporated by 
reference and which may be inspected, copied or  obtained at the 
commission's offices at 730 Schenkel Lane, Frankfort, Kentucky, 
Monday through Friday between the hours of 8 a.m. and 4:30 p.m., 
local time. The commission shall notify the utility of any deficiencies 
in the application within thirty (30) days of receiving it The utility may 
cure such filing deficiencies within thirty (30) days' written notice from 
the commission. 

(a) A jurisdictional financial summary for both the base period and 
the forecasted period which details how the utility derived the amount 
of the requested revenue increase; 

(b) A jurisdictional rate base summary for both the base period 
and the forecasted period with supporting schedules which include 
detailed analyses of each component of the rate base; 

(c) A jurisdictional operating income summary for both the base 
period and the forecasted period with supporting schedules which 
provide breakdowns by major account group and by individual 
account; 

(d) A summary of jurisdictional adjustments to operating income 
by major account with supporting schedules for individual adjustments 
and jurisdictional factors; 

(e) A jurisdictional federal and state income tax summary for both 
the Plise period and the forecasted period with all supporting 
s�les of the various components of jurisdictional income taxes; 

(f) Summary scheciJfes for both the base period and the forecast­
ed period (the utility may also provide a summary segregating those 
items it proposes to recover in rates) of organization membership 
dues; initiation fees; expenditures at country clubs; charitable 
contributions; marketing, sales, and advertising expenditures; 
professional service expenses; civic and political activity expenses; 
expenditures for employee parties and outings; employee gift 
exp9nses;and rate case expenses; 

(g) Analyses of payroll costs including schedules for wages and 

salaries. employee benefits, payroll taxes, straight time and overtime 
hours, and executive compensation by title; 

(h) A computation of the gross revenue conversion factor for the'  
forecasted period; . 

(i) Comparative income statements (exclusive of dividends per · 
share or earnings per share), revenue statistics and sales statistics 
for the five (5) most recent calendar years from the application filing 
date, the base period, the forecasted period, and two (2) calendar 
years beyond the forecast pen-6d; 

m A cost of capital summary for both the base period and 
forecasted period with supporting schedules providing details on each 
component of the capital structure; 

(k) Comparative financial data and earnings measures for the ten 
(10) most recent calendar years, the base· period, and the forecast 
period; 

(I) A narrative description and explanation of all proposed tariff 
changes; 

(m) A revenue summary for both the base period and forecasted 
period with supporting schedules which provide detailed billing 
analyses for all customer classes; and 

(n) A typical bill comparison under present and proposed rates for 
all customer classes. 

(11) A request for waiver of any of the provisions of these filing 
requirements must set forth the specific reasons for the request The 
commission shall grant the request for waiver upon good cause 
shown by the utility. In determining whether good cause has been 
shown, the commission may consider: 

(a) Whether other information which the utility would provide if the 
waiver is granted is sufficient to allow the commission to effectively 
and efficiently review the rate application; 

(b) Whether the information which is the subject of the waiver 
request is normally maintained by .the utility or reasonably available 
to it from the information which it maintains; and 
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(c) The expense to the utility in providing the information which is 
the subject of the waiver request 

Section 11. Application for Authority to Issue Securities, Notes, 
Bonds, Stocks or Other Evidences of Indebtedness. (1) When 
application is made by the utility for an order authOrizing the issuance 
of securities, notes. bonds, stocks or other evidences of indebtedness 
payable at periods of more than two (2) years from the date thereof, 
under the provisions of KRS 278.300, said application, in addition to 
complying with the requirements of Section 8 of this administrative 
regulation. shall contain: 

(a) A general description of applicanrs property and the field of 
its operation, together with a statement of the original cost of the 
same and the cost to the applicant, if it is impossible to state the 
original cost, the facts creating such impossibility shall be stated. 

(b) The amount and kinds of stock, if any, which the utility desires 
to issue, and, if preferred, the nature and extent of-the preference; the 
amount of notes, bonds or other evidences of indebtedness, if any, 
which the utility desires to issue, with terms, rate of interest and 
whether and how to be secured. 

(c) The use to be made of the proceeds of the issue of such 
securities, notes, bonds, stocks or other evidence of indebtedness 
with a statement indicating how much is to be used for the acquisition 
of property, the construction, completion, extension or improvement 
of facilities, the improvement of service, the maintenance of service 
and the discharge or refunding of obligations. 

(d) The property in detail which is to be acquired. constructed, 
improved or extended wiltl its cost, a detailed description of the 
contemplated construction, completion, extension or improvement of 
facilities set forth in such a manner that an estimate of cost may be 
made, a statement of the character of the improvement of service 
proposed, and of the reasons why the service should be maintained 
from its capital. Whether any contracts have been made for the 
acquisition of such property, or for such construction, completion, 
extension or improvement of facilities, or for the disposition of any of 
the securities, notes, bonds, stocks or other evidence of indebtedness 
which . it proposes to issue or the proceeds thereof and if any 
contracts have been made. copies thereof shall be annexed to the 
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petition. 
(e} If it is proposed 1:0 discharge or refund obUgations, a statement 

of the nature and desaiption of such obligations including their par 
value, the amount for which they were acwally sold, the expenses 
associated therewith, and the application of the proceeds from such 
sales. If notes are 1:0 be refunded, the. petition must show the date, 
amount, time, rate of interest, and payee of each and the purpose for 
which their procaeds were expended. 

(f) Such other facts as may be pertinent to the application. 
(2) The following exhibits must be filed with the application: 
(a) Financial exhibit (see Section 6 of this administrative regula­

tion). 
(b) Copies of trust deeds or mortgages, it any, unless they have 

already been filed with the commission. in which case reference 
should be made, by style and case number. to the proceeding in 
which the trust deeds or mortgages have been filed. 

(c) Maps and plans of the proposed property and constructions 
together with detailed estimates in such form that they can be 
checked over by the commission's engineering division. Estimates 
must be arranged accorcing to the unifonn system of aa:ounts 
prescribed by the commission for the various classes of utilities. 

Section 12. Formal Complaints. (1) Contents of complaint. Each 
complaint shall be headed "Before the Pub6c Service Commission." 
shall set out the names of the complainant and the name of the 
defendant, and shall state: 

(a) The full name and post office address of the complainant. 
(b) The full name and post office address of the defendant. 
(c) Funy, clearly, and with reasonable cenainty, the act or thing 

done or omitted to be done, of which complaint is made. with a 
reference, where practicable. to the law, order, or section, and 
subsections, of which a violation is claimed, and such other matters, 
or facts, if any, as may be necessary 1:0 acquaint the commission fuUy 
with the details of the alleged violation. The complainant shall set 
forth definitely the exact relief which is desired (see Sec::tion 15( 1) of 
this administrative regulation). 

(2) Signature. The complaint shall be signed by the complainant 
or his attorney, if any, and if signed by such attomey, shall show his 
post office address. Complaints by corporations or associations, or 
any other organization having the right to file a complaint, must be 
signed by its attorney and show his post office address. No oral or 
unsigned complaints wiU be entertained or acted upon by the 
commission. 

(3) Number of copies required. At the time the complainant files 
his original complaint. he must also file copies thereof equal in 
number to ten (10) more than the number of persons or corporations 
to be served. 

{4} Procedure on filing of complaint. 
(a) Upon the filing of such complaint, the commission will 

immeciately examine the same to ascertain whether it estabUshes a 
prima facie case and conforms to this administrative regulation. If the 
commission is of the opinion that the ·comp�nt does not establish. a 
prima facie case or does not conform to this administrative regulation, 
it will notify the complainant or his attomey to that effect, and 
opportunity may be given to amend the complaint within a specified 
time. If the complaint is not so amended within such time or such 
extension thereof as the commission, for good cause shown, may 
grant, it will be dismissed. 

(b) If the commission is of the opinion that such complaint, either 
as originally filed or as amended. does establish a prima facie case 
and clJlforms to this administrative regulation, the commission will 
serve an order upon such corporations or persons complained of 
under the hand of its secretary and attested by its seal, accompanied 
by a copy of said complaint, directed to such corporation or person 
and requiring that the matter complained of be satisfied, or that the 
complaint be answered in writing within ten (10) days from the date 
of service of such order, provided that the commission may, in 
particular cases, require the answer to be filed within a shorter time. 

(5) Satisfaction of the complaint. It the defendant desires to 
satisfy the complaint. he shall submit to the commission, within the 
time allowed for satisfaction or answer, a statement of the relief which 

he is willing 1:0 give. Upon the acceptance of this offer by the 
complainant and the approval of the commission, no further proceed­
ings need be taken. 

(6) Answer to complaint If satisfaction be not made as aforesaid. 
the corporation or person complained of must file an answer to the 
complaint, with certificate of service on other parties endorsed 
thereon, within the time specified in the order or such extension 
thereof as the commission. for good cause shown, may grant. The 
answer must contam a speeific denial of .such material allegations of 
the complaint as controverted by the defendant and also a statement 
of arty new matter constituting a detense. If the answering party has 
no information or belief upon the subject sufficient 1:0 enable him to 
answer an allegation of the complaint, he may 80 sta19 in his answer 
and place his denial upon that ground (see SectiOn 15(2) at this 
administrative regulalion). 

\ 

Section 13. Informal Complaints. (1) Informal complaints must be 
made in writing. Mat1srs thus presented are, if thair nat1lre warrants, 
taken up by correspondence with the utility complained against in an 
endeavor to bring about satisfadion of the complaint without formal 
hearing-

(2) No form of informal complaint is prescribed, but in substance 
it must contam the essential elements of a complaint, including the 
name and address of complainant, the correct narne and post office 
address of the utility against whom complaint is made, a clear and 
concise statement of the facts involved, and the relief requested. 

(3) In the event of failure to bring about satisfaction at the 
complaint because of the inability of the parties to agree as to the 
facts involved, or from other causes, the proceeding is held 1:0 be 
without prejucice to the complainant's right 1:0 file and prosecute a 
formal complaint whereupon the informal proceedings will be 
discontinued. 

Section 1 4. Deviations from Rules. In special cases, for good 
cause shown, the commission may permit deviations from these 
rules. 

Section 1 5. Forms. (1) In aU practice before the commission the 
foRawing forms shall be followed insofar as practicable: 

(a) Formal complaint 
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(b) Answer. 
(c) Application. 
(d) Notice of adjustment of rates. 
(2) Forms of formal complaint. 

Before the Public Service Commission 
(Insert name of complainant) ) 

Complainant ) 
) No. :--:--_-:-:--:-

vs. ) (To be inserted by the 
) secretary) 
) 

(Insert name of each defendant) ) 
Defendant ) 

COMPLAINT 

The complaint of (here insert full name of each complainant) 
respectfully shows: 

. (a) That (here state name, occupation and post office address of 
each complainant). 

(b) That (here insert full name, occupation and post office address 
of each defendant). 

(c) That (here insert fully and clearly the specific act or thing 
complained of. such facts as are necessary to give a full understand­
ing of the situation, and the law, order, or rule, and the section or 
sections thereof, of which a violation is claimed). 

WHEREFORE, complainant asks (Here state specifically the relief 
desired). 



TITLE 807, CHAPTER 5 • Ul1UT1ES 

Dated at __ --'. Kentucky, this __ day of ---' 1 9_ .  

(N�e of eacn compJalnant) 

(Name ana addi'ess of atlOmey, n any) 

(3) Fonn of answer to formal complaint 

Bafore the Public Service Commission 
(Insert name of complainant) ) 

COMPLAINANT ) 
) No.,..,-..,.-_...,...,.-._ 

vs. ) (To be inserted by the 
) secretary) 
} 

(Insert name of each defendant) ) 
DEFENDANT ) 

ANSWER 

The above-named defendant, for answer to the complaint in the 
proceeding, respectfully states: 

That (here follow specific denials of such material, allegations as 
are controverted by the defendant and also a statement of any new 
matter constituting a defense. Continue lettering each succeeding 
pmagraph). 

WHEREFORE, the defendant prays that the complaint be 
dismissed (or other appropriate prayer). 

(Name of detanaant) 

(Name ana aaal'ess of aff6mey, Ii any) 

(4) Fonn of application. 

Before the Public SeMce Commission 

In the matter of the application of ) 
(hera insert name of each ) 
applicant) for (here insert desired ) No.,

-:---:--
_

--:-:---:--order, authorization, permission ) (To be inserted by the 
or certificate, thus: 'Order ) secretary) 
authorizing issue of stocks ) 
and bonds') ) 

APPUCAl1ot! 

The petition of (here insert name of each applicant) respectfully 
shows: 

{al That applicant is engaged in the , business of (here insert 
nature of business and territorial extent thereof). 

(b) That the post office address of each appUcant is ___ . 
(c) That (hera state fully and clearly the facts required by these 

rules, and any additional facts which applicant desires to state). 

WHEREFORE, applicant asks that the Public Service Commis­
sion of the Commonwealth of Kentucky make its order authorizing 
appHcant to (here state specifically the action which the applicant 
desi!!s the commission to take). 

Dated at ___ -', Kentucky, this __ day of ---,1 9_. 

(Name at applicant) 

(Name ana aaatess of attOrney, If any) 

{5} Fonn of notice to the commission of adjustment of rates. 

Bafore the Public Servica Commission 

In the matter of adjustment 
of rates of the (state name 
of corporation). 

) No.,-:---:--_...,...,.-._ 
) (To be inserted by the 
) the secretary) 

The (here insert name of company) infonns the commission that 
it is engaged in the business of (set out character of business) in (set 
out place of operation) and does hereby propose to adjust its rates, 
effective the __ day of ----' 19 ___ in confonnity with the 
attached schedule. 

(See Section 9 of this administrative regulation for required 
infonnalion.) 

(Name ana aaatess of company) 

(Name ana aaatess ot atlOmey) 
(8 Ky.R. 786; eft. 4-7-82; Am: 10 Ky.R. 831; eft. 1-4-84; 11 Ky.R. 

1301; 1 2  Ky.R. 127; eft. 7-9-85; 18 Ky.R. 191 ; 1025; eft. 9-24-91 ; 1 9  
Ky.R. 1 1 42; 1 604; 2044; eft. 3-12-93.) 

807 KAR 5:002. OrganizaUon. 

RELATES TO: KRS Chapter 278 
STATUTORY AUTHORITY: KRS 278.1 15 
NECESSITY AND FUNCll0N: KRS 278.1 1 5  provides that the 

Public Service Commission shall organize its offices for administration 
and management under the eXElCtltive director. This regulation 
prescribes the organization of the PubUc Service COlMlission's 
offices. 

Section 1 .  The offices of the PubUc Service Commission are 
organized for administration and management under the executive 
director, adopted December 1 ,  1985, to reflect their functions as 
follows: 

(9 Ky.R. 298; elf. 9-8-82; Am. 10 Ky.R. 313; eft. 9-7-83; 1 2  Ky.R. 
965; eft. 1 -3-86.) 
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Variations of utility rates based on flat and meter rates. 40 
ALR2d 1 3 3 1  

Civil Rights: racial or religious discrimination i n  furnishing of 
public utilities. services for facilities. 53 ALR3d 1027 

NOTES ON DECISIONS AND OPINIONS 

785 SW(2d) 503 (Ky App 1 990), National-Soutbwire Aluminum 
Co v Big Rivers Electric Corp. A variable electric rate and special 
classifications for aluminum smelters designed to require the smelt­
ers to pay more for electricity when aluminum prices are bigh, 
when they likely can afford to pay more. does not violate Kentuclcy 
statutes, and any discrimination is either too uncertain or is within 
acceptable limits; the variable rate based on fluctuating world alu­
minum prices and tbe chosen "pivot point" are sound and reasona­
ble, since although tbe smelters buy electric power in large quanti­
ties, they place a big demand on the electric generation and 
transmission cooperative to provide continuous uninterrupted 
service and to be ready to make available on demand enormous 
amounts of energy, and must help pay for the nuclear plant which 
gives the cooperative the ability to do this. 

307 Ky 4 1 3. 2 1 1 SW(2d) 1 22 (1 948). Louisville & Jefferson 
County Metropolitan Sewer District v Joseph E. Seagram & Sons. 
Inc. A distinction may be made between different customers or 
classes of customers on account of location. amount of consump­
tion. and such other material conditions which distinguish them 
from another. 

OAG 84-1 47. There is no authority for requiring a water dis­
trict, organized under KRS Ch 74 and subject to the jurisdiction of 
the public service commission. to furnish water free of charge to a 
fire protection district organized undet: KRS Ch 75. 

278.172 Rate classification for certain entities 

Every utility which serves a volunteer fire department or 
other entity eligible for aid under KRS 95A.262, shall sup­
ply such service at the lowest rate available under its tariffs 
to customers with comparable consumption amounts. 
including residential or farm rates. 

HISTORY: 1 992 c 38 1 ,  § I I . eff. 7- 1 4-92 
1 990 c 1 49, § 3 

278.180 Changes in rates, how made 

( 1 )  Except as provided in subsection (2) of this section, 
no change shall be made by any utility in any rate except 
upon thirty (30) days' notice to the commission. stating 
plainly the changes proposed to be made and the time when 
the changed rates will go into effect. However, the commis­
sion may, in its discretion, based upon a showing of good 
cause in any case, shorten the notice period from thirty (30) 
days to a period of not less than twenty (20) days. The 
commission may order a rate change only after giving an 
identical notice to the utility. The commission may order 
the utility to give notice of its proposed rate increase to that 
utility's customers in the manner set forth in its regulations. 

-(2) The commission, upon application of any utility, 
may prescribe a less time within which a reduction of rates 
may be made. 

HISTORY: 1 986 c 300, § 2, eff. 7- 1 5-86 
1 982 c 242, § 1. c 82. § 22; 1 978 c 379, § 24; 1 976 c 88, § 
1 2; 1 942 c 208, § I ;  KS 3952- 1 5  

CROSS REFERENCES 
Changes in rate schedules. purchased water adjustment clause. 

fuel adjustment clause. alternative rate adjustment procedure. 807 

K.AR 5:006. 807 KAR 5:05 1 .  807 KAR 5:056. 807 KAR 5:065. 807 
K.AR 5:078 

NOTES ON DECISIONS AND OPINIONS 

27 1 SW(2d) 36 1 (Ky 1954), Union Light. Heat &. Power Co v 
Public Service Comm. The rules of the commission must also be 
followed in putting into effect a change in rates. 

271 SW(2d) 361 (Ky 1954), Union Light. Heat & Power Co v 
Public Service Comm. An administrative rule changing the notice 
provision of this statute is invalid. 

487 US 354, 108 SCt 2428, 101  LEd(2d) 322 ( 1988), Missis­
sippi Power & Light Co v Mississippi. After the federal energy 
regulatory commission (FERC) approves an agreement among util­
ity companies allocating power produced by a new nuclear plant 
and obliging a particular utility company to purchase thirty-three 
per cent of the plant's output. at rates found "just and reasonable" 
by the FERC. the state public utilities commission in considering 
what rate increase to allow the company to let it recover the cost of 
buying the allocation cannot take into account whether the expense 
was prudently incurred; it is held that under the Supremacy aause 
of the federal constitution the state utilities commission must deem 
payments made because of an order of the FERC to be reasonably 
incurred expenses. 

278.183 Surcharge to recover costs of compliance with 
environmental requirements for coal combustion wastes and 
by-products; environmental compliance plan. review and 
adjustment 

( I )  Notwithstanding any other provision of this chapter, 
effective January I ,  1 993, a utility shall be entitled to the 
current recovery of its costs of complying with the Federal 
Oean Air Act as amended and those federal. state, or local 
environmental requirements which apply to coal combus­
tion wastes and by-products from facilities utilized for pro­
duction of energy from coal in accordance with the utility's 
compliance plan as designated in subsection (2) of this sec­
tion. These costs shall include a reasonable return on con­
struction and other capital expenditures and reasonable 
operating expenses for any plant, equipment. property, 
facility, or other action to be used to comply with applica­
ble environmental requirements set forth in this section. 
Operating expenses i�clude all costs of operating and main­
taining environmental facilities, income taxes, property 
taxes, other applicable taxes, and depreciation-expenses as 
these expenses relate to compliance with the environmental 
requirements set forth in this section. 

(2) Recovery of costs pursuant to subsection ( I )  of this 
section that are not already included in existing rates shall 
be by environmental surcharge to existing rates imposed as 
a positive or negative adjustment" to customer bills in the 
second month following the month in which costs are 
incurred. Each utility, before initially imposing an environ­
mental surcharge pursuant to this subsection. shall thirty 
(30) days in advance file a notice of intent to file said plan 
and subsequently submit to the commission a plan, includ­
ing any application required by KRS 278.020( 1 ), for com­
plying with the applicable environmental requirements set 
forth in subsection ( I )  of this section. The plan shall include 
the utility's testimony concerning a reasonable return on 
compliance-related capital expenditures and a tariff addi­
tion containing the terms and conditions of a proposed 
surcharge as applied to individual rate classes. Within six 
(6) months of submittal, the commission shall conduct a 
hearing to: 
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(a) Consider and approve the plan and rate surcharge i f  
the commission finds the plan and rate surcbarge reasona­
ble and cost-effective for compliance with the applicable 
environmental requirements set forth in subsection ( I )  of 
this section; 

(b) Establish a reasonable return on compliance-related 
capital expenditures; and 

(c) Approve the application of the ,surcharge. 
(3) The amount of the monthly environmental surcharge 

shall be filed with the commission ten ( l 0) days before it is 
scheduled to go into effect. along with supponing data to 
justify the amount of the surcharge which shall include data 
and infonnation as may be required by the commission. At 
six (6) month intervals. the commission shall review past 
operations of the environmental surcharge of each utility, 
and after hearing, as ordered, shall. by temporary adjust­
ment i n  the surcharge, disallow any surcharge amounts 
found n ot just and reasonable and reconcile past surcharges 
with actual costs recoverable pursuant to subsection ( I )  of 
this section. Every two ( 2) years the commission shall 
review and evaluate past operation of the surcharge, and 
after hearing, as ordered. shall disallow improper expenses. 
and to the extent appropriate. incorporate surcharge 
amounts found just and reasonable into the existing base 
rates of each utility. 

(4) The commission may employ competent. qualified 
independent consultants to assist the commission in its 
review of the utility's plan of compliance as specified in 
subsection (2) of this section. The cost of any consultant 
shall be i n cluded in the surcharge approved b y  the 
commission. 

(5) The commission shaH retain all jurisdiction granted 
by this section and KRS 278.020 to review the environmen· 
tal surcharge authorized by this section and any complaints 
as to the amount of anv environmental surcharge or the 
incorporation of any e�vi ronmental surcharge into the 
existing base rate of any utility. 

HISTORY: 1 992 c ! O2, § 1 .  eff. 7· 1 4-92 

278.185 Notification to customers of proposed rate change 
by sewerage corporations 

( 1 )  The public service commission shall require that all 
sewerage corporations under its jurisdiction shall. when 
submitting an application for a rate change, notify all its 
customers of the application. 

(2) Notification to the customers of the rate change . 
application shall be in writing and shall include an estimate 
of the probable financial impact upon the customers. 

(3) The cost of notifying customers of a rate change shall 
be borne by the sewerage corporation. 

(4) The commission shall make such reasonable rules 
and regulations as are deemed necessary to further the pur­
pose of this section. 

HISJPRY: 1 982 c 82, § 23, eff. 7- 1 5·82 
1978 c 379, § 25; 1 976 c 82, § 1 

Penalty: 278.990(1)  

CROSS REFERENCES 

Rules governing water and sewage service. 807 KAR 5:006. 807 
KAR 5:065, 807 KAR 5:066, 807 KAR 5:071 

Changes in rate schedules. fuel adjustment clause. alternative 
rate adjustment procedun:. 807 KAR 5:05 1, 807 KAR 5:056. 807 
KAR 5:078 

278.190 Procedure when new schedule of rates filed; SU5-

pension of new rate schedule; burden of proo� refunds 

( I) Whenever any utility files with the commission any 
schedule stating new rates, the commission may. upOn its 
own motion, or upon complaint as provided in KRS 
278.260. and upon reasonable n otice. hold a hearing con­
cerning the reasonableness of the new rates. 

(2) Pending the hearing and the decision thereon, and 
after notice to the utility, the commission may, at any time 
before the schedule becomes effective, suspend the opera­
tion of the schedule and defer the use of the rate, charge, 
classification, or service. but not for a longer period than 
five (5) months beyond the time when it would otherwise go 
into effect if an historical test period is used. or longer than 
six (6) months if a forward-looking test period is used, 
pursuant to KRS 278.1 92; and after such hearing, either 
completed before or after the rate. char:ge, classification. or 
service goes into effect, the commission may make those 
orders with reference thereto as it deems proper i n  the 
matter. If the proceeding has not been concluded and an 
order made at the expiration of five (5) months. or six (6) 
months. as appropriate. the utility may place the proposed 
change of rate. charge, classification. or service in effect at 

. '  the end of that period after notifying the commission, in 
writing, of its intention so to do. Where increased rates or 
charges are thus made effective, the commission may, by 
order, require the interested utility o r  utilities to maintain 
their records in a manner as will enable them, or the com­
mission, or any of its customers. to determine the amounts 
to be refunded and to whom due in the event a refund is 
ordered, and upon completion of the hearing and decision 
may, by further order, require such utility or utilities to 
refund to the persons in whose behalf the amounts were 
paid that ponion of the increased rates or charges as by its 
decision shall be found unreasonable. Provided, however, i f  
the commission, at any time, during the suspension period, 
finds that the company's credit or operations will be mate­
rially impaired or damaged by the failure to penn it the 
rates to become effective during the period. the commission 
may, after any hearing or hearings, pennit all or a portion 
of the rates to become effective under tenns and conditions 
as the commission may, by order. prescribe. --

(3) At any hearing involving the rate or charge sought to 
be increased. the burden of proof to show that the increased 
rate or charge is just and reasonable shall be upon the 
utility, and the commission shall give to the hearing and 
decision of such questions preference over other questions 
pending before it and decide the same as speedily as possi­
ble, and in any event not later than ten ( 1 0) months after 
the filing of such schedules. 

(4) If the commission, by order, directs any utility to 
make a refund, as hereinabove provided, of all or any por­
tion of the increased rates or charges, the utility shall make 
the refund within sixty (60) days after a final detennination 
of the proceeding by an order of the coun or commission 
with or without interest in the discretion of the commis­
sion. If the utility fails to make the refund within sixty (60) 
days after the final detennination, any party entitled to a 
refund may, after ten ( 1 0) days' written demand, bring an 

" �  
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action in any court of competent jurisdiction of this state, 
and may recover, in addition to the amount of the refund 
due, legal interest, court costs, and reasonable attorney's 
fees. No such action may be maintained unless instituted 
within one ( I )  year after the final determination. Any num­
ber of persons entitled to refunds may join in as plaintiffs i n  
a single action and the court shall render a judgment sever­
ally for each plaintiff as his interest may appear. 

HISTORY: 1992 c 308, § 2, eff. 7-14-92 
1 984 c I l l , § 1 23; 1 982 c 242, § 2, c 82, § 24; 1 97 8  c 
379, § 26; 1952 c 46, § 2; 1 942 c 208, § 1; KS 3952- 1 6  

Pena.lty: 27S.990( 1 )  

CROSS REFERENCES 

Changes in rate schedules. purchased water adjustment clause. 
fuel adjustment clause. alternative rate adjustment procedure. S07 
KAR 5:006. 807 KAR 5:05 1 .  S07 KAR 5:056. S07 KAR 5:065. 807 
KAR 5:078 

UBRARY REFERENCES 

Right of customers of public utility with respect to fund repre­
senting a refund from another supplying utility upon reduction of 
latter's rates. 1 8  ALR2d 1 343 

NOTES ON DECISIONS ANO OPINIONS 

41 Ad L Rev 1 (Winter 1 989). The Law Governing The Fixing 
Of Public Utility Rates: A Response To Recent Judicial And Aca­
demic Misconceptions. Walter Pond. 

40 Ad L Rev 433 (Fall I 9S8). Imputation Of Access Charges­
A Prerequisite For Effective IntraLATA Toll Competition. Craig 
D. Dingwall. 

847 SW(2d) 737 (Ky 1 993). Kentucky American Water Co v 
Com ex rei Cowan. The public service commission acts improperly 
in using a contested settlement not agreed to by all parties as the 
basis for a rate increase rather than holding a full rate hearing and 
in refusing to subject the negotiations on the settlement to discov­
ery and cross-examination. 

648 SW(2d) 535 (Ky ApI' 1 982). Com ex rei Beshear v Ken­
tucky Utilities Co. Interest on refunds is a rate-making matter that 
has been delegated to the public service commission by the legisla­
ture; therefore. the circuit court cannot set that rate by injunction. 

648 SW(2d) 535 (Ky API' 1982). Com ex rei Beshear v Ken­
tucky Utilities Co. Public service commission determination that 
interest on a utility's refund to its customers should be 10% was fair 
and reasonable based on evidence that during the time the rate­
miling order was being appealed. the prime interest rate had risen 
from 6% to 20% and the utility'S long-term bonds earned an average 
of over 1 0%. 

545 SW(2d) 927 (Ky 1 976). Com ex rei Stephens v South Cen­
tral Bell Telephone Co. A utility need not make refund of excess 
rates collected until after the final termination of litigation. 

488 US 299. 1 09 SCt 609. 1 02 LEd{2d) 646 ( 1 989), Duquesne 
Light Co v Barasch. A state law that electric rates will be fixed 
without considering the utility company's expenses (or power 
plants that were planned but never built, even if the expenditures 
were prudent and reasonable at the time they were made. does not 
"take" property from the company without just compensation in 
violation of the Fifth Amendment simply because it prevents recov­
ery of capital investments that are not "used and useful in service to 

,:the pUblic." (Ed. note: Pennsylvania law construed in light of fed­
eral constitution.) 

488 US 299. 1 09 Sct 609. 1 02 LEd(2d) 646 ( 1 989). Duquesne 
Ught Co v Barasch. The Fifth Amendment protects utility compa­
nies from being limited to a charge, for their property serving tbe 
public. that is so unjust as to be confiscatory; if tbe ratc fixed 
destroys the value of the property for the purpose for which it was 
acquired. the state has taken the use of company property without 

paying Just compensation. an act forbidden by the Fifth and Four­
teenth Amendments. 

488 US 299. 1 09 SCt 609. 1 02 LEd(2d) 646 ( 1 989), Duquesne 
Light Co v Bamsch. The "prudent investment" standard for fixing 
utility rates. using the individual company's cost of service based 
upon theories of original cost and prudent investment. is not the 
only method of setting rates allowed by the federal constitution; the 
states are free within wide bounds to decide what means best suits 
their needs in balancing the interests of the utility and the public . 

. 488 US 299. 1 09 SCt 609. 1 02 LEd(2d) 646 ( 1 989), Duquesne 
LIght Co v Barasch. If the total effect of a state public utilities 
commission rate order cannot be said to be unreasonable. judicial 
inquiry based upon the Fifth Amendment is at an end; the fact 
there were infirmities in the method used to arrive at the rate order 
is then not important. 

488 US 299. 1 09 SCt 609. 1 02 LEd(2d) 646 ( 1 989). Duquesne 
Light Co v Bamsch. It cannot seriously be contended that the con­
stitution prevents state legislatures from giving specific instructions 
to their utility commissions. which are. after all. instrumentalities 
of the legislatures to fix utility rates: the federal supreme court has 
"never doubted" that state legislatures have the power to set utility 
rates. 

488 US 299. 1 09 SCt 609. 1 02 LEd(2d) 646 ( 1 989). Duquesne 
Light Co v Barasch. A public utility company is entitled to rates 
that enable it to earn a return on investment equal to that generally 
earned from other business enterprises at the same time in the same 
part of the country and attended by similar risks. but since utilities 
are almost always monopolies dealing in an essential service and 
are thus relatively immune to the usual risks of the market. the 
"risks" they face largely result from the method chosen to deter­
mine their rates: consequently a state's conduct would raise serious 
constitutional questions if it consisted of arbitrary switching back 
and forth between methods so that investors at one point are made 
to bear the risk of a bad investment yet at another point are denied 
the benefit of a good one. 

. 488 US 299. 1 09 SCt 609. 1 02 LEd{2d) 646 ( 1 989). Duquesne 
LIght Co v Bamsch. An otherwise reasonable utility rate is not 
subject to constitutional attack on the ground the methods that 
produced it are theoretically inconsistent. since errors that benefit 
either the utility company or its customers in one aspect of the rate 
proceeding may well be canceled out by countervailing errors to the 
other party's benefit in another portion of the proceedings; the 
judgments that must be made to set rates are often hopelessly com. 
plex and the federal constitution is not designed to arbitrate these 
"eeonomic niceties." 

278.192 Test period for proposed rate increase 

( I )  For the purpose of justifying the reasonableness of a 
proposed general increase in rates. the commission shall 
allow a utility to utilize either an historic:a! test period of 

. twelve ( 1 2) consecutive calendar months;- or a forward­
looking test period corresponding to the first twelve ( 1 2) 
consecutive calendar months the proposed increase would 
be in effect after the maximum suspension provided in 
KRS 278. 1 90(2). 

(2) (a) Any application utilizing a forward-looking test 
period shall include a base period to be filed with the appli­
cation. which begins not more than nine (9) months prior to 
the date of filing, consisting of not less than six (6) months 
of actual historical data and not more than six (6) months 
of estimated data at the time of filing. 

(b) Actual results for the estimated months of the base 
period shall be filed no later than forty-five (45) days after 
the last day of the base period. 

(c) Upon the filing of an application for a proposed 
increase in rates based on either a historical or a forward­
looking test period, any intervening party in opposition to 
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