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UNITED STATE DISTRICT COURT 
WESTERN DISTRICT OF liHWUCKY 

BWENSBORO DMSION 

-P 

CIVEL ACTfQN NO, 4:OOCV-3-M 

PEGGY MIETTERER, EDWIN NICHOLS 
JOHN TQIMIIES and THE GRAYSON 
COu1\I"Y WATER DlSTRICT 

vs, 
THE CITY OF LElTCWLELD AND 

c 

TEE LEXTCRFIELID UTILITIES comwsroK 
MIEM[ORANDUM OPLNIOh' AND O.RDER 

PLAINTIFFS 

DEFENDANTS 

This matter is before the Court upon amotion by the PlaUrtdfs, Peggy Ketterer, Edvsin 

Nichols, John Tomes and rhe Grayson County Water Distiict, for swnmq judgment IZ)N 

lo]. The Plaintiffs brought this lawsuit seeking decIaratory judgment and injunctive relief 

to prevent the Deferdants, City ofLeitch,fieid and Leitclrfield Utilities C o d s s i o n ,  &om 

invading or curtailing the service serritory oftlie Grayson Courity Water District in violation 

of 7 U,S.C. 9 1926@), KRS 96.045, and KRS 96.150, Fully briefed, this matter is ripe for 

decision. For the. reasons set forth below, the Plaintiffs' m d ~ n  for summary judgment is 

granted in part akd denied in part. ... ..... ".. . 

I. STANDARD OF REVIEW 

In order to grant n motion for'summary judgmnt, the Court must find that the 

pleadings: together vliitli tlze depiisitioms, interrogatories and af%da~ts, establish that there 

is no genuine issue of material fact and that the moving party is entitled to judgment as a 

matter of law. Fed. R, Civ. P.  56. The meving party beus the initial burden of specifying the 

basis for its motion and of ideanfying that portion of the record wsi.lich demonstrates the 



absence $a genuine issue of material fact. Celotex Cow. v. Catretr, 477 U.S. 317, 322 

(1986). Once the moving party satisfies t h i s  burden, the non-moving p a q  thereafter must 

produce specific facts demonstrating (I genuine issue offact for trial. Anderson v Libertv 

Lobby. X ~ C . ,  477 U.S. 242: 247-48 (1986). 

Athougb the Court must review the evidence in the light most favorable to the non- 

moving party, t h e  nondmoving party is required to do more than skpXy show that there is 

some “metaphysical doubt as to the material facts.” Matsushita Elec. Indus. Co. v. Zenith 

Radio COT., 475 U.S. 574, 586 (1986). The rule r eqdes  the norumovhg party to present 

“speciJicfacrs showing that there is apsnzcine issue fortnal.“ Fed. R. Civ. P, .%(e) (emphasss 

added). 
.) -... 

11, STATEiMENT Of @ACTS 

The Plaintiffs allege that the City of Leitchfield and the LeitcMield ‘Utilities 

Commission is threatening to intrud2 into the Grayson County Water District’s service 

territory for the purpose of providing water service to a new regional detention center. 

. . . I  . , 

Grayson County Water District [hueinafter Water District) is a public water district 

created in the 1970s’whi8ch operates a water distribution system in Grayson County. The 

Water District purchases its water from the City for drstribution and resale to Water District 

customers. Included wj.th.in. the service territory of the Water District is &he parcel of land 

which is the site .of a new regional, dittention center presently under construcxion. The 

detention center is being built by the Grayson County Fiscal Cown,onland located on Shaw’s 

Station Road. The site was annexed into the City’s.corporgte limits in A p d  of 19x8. 

Cunrently, the Watcr District has an 8-inch water main located on this site. The water main 

is part of the original construction of the Water District’s transmission and Qstribution 

system and was in place when the land was annexed into the City’s corporate limits in April 
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of 1988. i 

ID the Fall of 1999, the Fiscal Court inquired a5 to wheeher the City o f  Leitchfkld 

would be willing to supply water to the new detention center. The City responded by latter 

dated December 6 ,  1999, &as “if the’ Grayson County Water District cannot economically 

and feasibly provide yotlr water needs, the Cily of LeitcM.eld/Utilities Commission Will be 

happy to provide this seNice,’~ 

On December 10, 1999,. the Fiscal Court formally requested the Water District to 

“urfonn the Court of [the Grayson County Water DistriEt’sJ abil.ity tc? meet the needs of the 

project without additional cost . . . other than normal water rates . . . .” In response, on 

December 20, 1999, the Grayson County Water District advised the Fiscd Court that the 8- 

inch water’mah already on Site %as the capacity to provide domestic service to fully meet 

&e specifications , , . for the new jail”’ The Water District also S o r m e d  the Fiscal Court- 

that the existing water line would not meet the specifications fcr the fire protection 

requirements and the Water District would be required to consmct a new 250,000 gallon 

storage tank on the site. The new tank is scheduled to be completed and in se.rvice by 

January 2001, The new construction would not require the detention center to make any 

capital contribution toward the constrtiction. 

On December 21, 1999, the Fiscal Court voted to obtain water for the ‘Detention 

Center fjrom the City. The Fiscal COW filed an application for the service with the City, but 

on January 13,.2000, .the City responded that i t  coufd not comply with the Fiscal Court’s 

request because of the pending lawsuit. 

Plaintiffs filed th is  action seeking both declaratory and injunctive r e k f  against the 

Defendants €or the alleged curailmenr of the Water District’s service territory in violation 

of7  U.S.C. 5 1926(b). 
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.d KU. DISC’USSION 

In its motion for summary judgment, the Grayson County Water District seeks a 

declaration from the Court that it is entirled to the protections of 7 U.S,C. 8 1926@). Titlt: 

7 U.S.C. 9 1926@) provides in part: 

The service provided or made available thtougli any such association shall not 
be curtailed or limited by Inclusion of the area served by such associanon 
within the boundaries of my mqunicipal corparaticn or other public body, OK 
by the panting of my private franchise for si~1~1a.r service within such area 
during the tern, of such loan . . 

I 

This provkion’was included in the Cansolidated F m  and Rural Development Act, ‘7 U .S.C 

8 192 1 “[iln order to encourage rural water development by expanding the number 

ai potential users md,.to safeguard the financial viability of mal associations and Farmers 

Home Administration loans,” Lexington-South Ellhorn Water Dist v. Wilmore, 93 F.3d 

230,233 (6th Cir. 1996), “Before a party can prevail on such a claim, I . . it must show that 

it is entitled to Section 192G(b) protection by establishing that: (1j it is an ‘association’ 

within the meaning of the .4ct; (2) it has a quillifyvlg outstanhg Farmers Home 

Administration loan obligation; and (3) it has provided OK made service available in the 

disputed area.” at 234. 

There appears to be no dispute that Grayson County Water District is an “association” 

within the meaning 0% 7 U,S.C. $ 1926rO). The Water District i s  ‘‘a body politic created for 

the purlpose of providing a public water supply to a designated geographic area,” and k 

therefore an “association” under this Act. Lexinan-South Elkhorn Water Dist.. 93 F.3d at 

234. Additionally, the City agrees that the Grayson County Water District is a water 

association which is indebted PO the USDA The Court concludes that the Grayson County 

Water Distncr satisties two of thc three requirements for protection under 3 1926(b), Thus, 

the central issue m dermining  whether the Water District is enbtled to protection under 8 
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1926@) $ whether the Water District has provided service or has made senrice available 

within the disputed tenkories. 

A. Provided or Made Service AvailabIe 

“[Wjhether an association has made se.rvice available is determined based on the 

existence o f  facilities on, or in the proximity of, the iacation to be served.” Lexhyton-South 

Elkhorn, 93 F.3d at 237. “Zfan association does not already have service in existence, wafer 

lines must either be vvitb. or adjacent ‘to the property claimed to be protected by Section 

1926fb) prior to the time m allegedly encroaching assc%ialion begins providing service h 

order to be elij$ble for Section 1926(b) protection.” Td. 
The Grayson Couaty Water District argues that it is entitled to the protection of Q 

1926(b) because it h& provided or made service available to the area in question by the 

presence of‘ its 8-inch wzter main on the site and two decades of service to customers’ 

adjacent to the site, The City rases four arguments in opposi,tion to the Water District’s 

claim ofentifiement to 6 1926@) protection, The City asserts that the Water District has not 

provided or made senice available because: (1) -the Water Distxicr’s 8-inch water main 

located at the site is insufficient to supply the water reqwexnents of the detention center; (2) 

the Water District does not have the ability to provide an adequate ].eve1 of water for fue 

protection; (3) the Water Distnct has failed to apply for a certificate of convenience and 

necessity to supply the drinkurg water to the detention center; and (4j the intended service 

to tbe detentlon center would exceed the Water District’s maximurn water purchase limit set 

forth by contract with the City of LeitchfieId. These arguments shall be addressed in !urn. 

1. Su_Yicicncy of$-inch water main 

Defendants argue that the draison County Water District has not pxowded or made 

service avahble to the detention center because the Water Districr’s 8-inch water main 
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located WJ the site is inadequate to supply the water requirements of the detention center. 

The record reflects that th6 Water District currently has an. 8-inch water main located 

onthe site. From the 8-inch water main, the Water District provides durnestic drinking water 

service to a number of customers located adjacent to and in the McU(LIL~Y of the site. 

According to the affidavit ofKevin Shaw, Systems Coordinator for GTayson County Water 

District, “[t]he 8-inch water m,ain . . .is su%cient to satisfy the potable water requirements 

for the Detention Center.” (February 11, 2000 Kevin $haw AfEdavit at 34). The 

Defendants have set forth n.0 evidence to contradict*Shaw’s assertion that the Water 

District’s existing 8-inch water main is capable ofproviding potab1.e domestic drinking water 

to the detention center. Imtead, the March 8,2000 affidavit of the Defendants’ expert, Sam 

McTUwain, addressesthe sufficiency of the Water District’s system to meet both the fire 

protection drinking water needs of the detention center, not just solely the detentiou 

center’s drinking water needs.’ Therefore, the Court fads that no gemhe issues of material 

fact exist concerning whether the Water District’s 8-inch water main i s  sufficient to supply 

potable drinking water to the detention’ center. , . 

Moreover, the adequacy of the water-service the Water District is presexltIy able to 

provide is irrelevant to a dcterminarion of whether the Water District i s  entitled to the 

protections of 4 1926(b). North Shelbv Wakr Co. v, Shelb.bT;ville MunkiTal Wam and Sewer 

Comission;-803 F, Supp. 15: 23 (ED. Ky. 1992). Instead, it is a decision entrusted to the 

. . . .. . . 

appropriate state and local regulatory agencies. u. As discussed by the district court in 

North Shelbv, 

Resolution of questions as to the adequacy of water service to be provided is 
within the exclusive jurisdiction of the appropriate regulatory agencies, which 

‘For the reasons set forth in the next section, the Court focuses solely on :he ability of the 
Water District to provide drinking water to the detention center. 
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in&s case would include t h e  PSC, and The local PIaJlning and Z o m g  
Commission. If[thc water district] i s  incapable ofproviding the required level 
of service, the appropriate regu1,atory agencies are authorized to refuse to 
p m i t  [the water district] to senice those mas.  7 U.S,C. $ 1926p) was not 
intended to make federal court’s into regulatory agencies for rural water 
systems. 

1 

$03 F. Supp. at 23. Therefore, if questians offact did cxist concerning the ability of the 8- 

inch water main to provide dxmking, water to the detention center, it would be it question 

within the “exclusive jurisdiction” ofthe appropriate xepdntory agencies, not this Court. u. 
- 

2. Fire Protection 

The main argument submitted by the City to refute the Water District’s claim of 9 
1826(b) protection i s  that the Water District has not in fact made water senice available to 

‘the detention center because,it does not have the present capacity to provide rn adequate 

level ofwater for fire protection. According to Defendants, in order to meet the detention” 

center’s fire protection requirements, the Water District will have to undertake a year long 

project to construct a 250,000 gallon water tower zt an expense of %600,000, Defendants 

maintain that the detention center nee& the water s4wic.e for the f i e  protection immediately 

in order to design its fire protection system. Therefore, Defendants ague that the Water 

District does not have the present capacity to provide an adequate level of water for fire 

protection and is not entitled to protection under 4 1926(b). 

. .  

. . This argument must be rejected. It is clear from ,the case law that ;ul association’s 

capacity to provide Ttre protection is not germane to the determination of whether 7 W.S.C. 

$19260)  protection is available to that association. “The: adequ.acy oftbe water service [a 

water district) is presently able to prwide, including fire protection, is irrelemnt to 3 

determination whether [a water district] is enaced to the protections of 8 132G(b).” North 

Shelby, 803 F. Supp. at 23 (emphasis added), see also Rwal Water Svstem Yo. 1 v, City 

.. ... . ... , 

. _  . 

CI 
I 
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of Sioux Center. IOWR, 29 F. Supp. 2d 975,993-34 (N .D. Iowa 1998), affd in nart. rev’d in 

~axr ,  202 F.3d 1035 (8th Cir. 2000)(“T‘ro put it quite b l u t l y ,  ‘fire protection’ is a red 

herring.:’ Id. at 993.).; .Rural Water District No. 3 v. Owasso Utilities author it^; 530 F. 

Supp. 818,823 (N.D. Okia 1979)( “The court finds that Ij 1926(b). . , was not enactcd for 

the purposes of fue protection . . . .” at 823.). Therefore, the ability of the Water District 

to provide *fire protection to the detention center is irrelevant to a detmxination o f  whether 

Grayson County Water Distnct is entitled. to the protcctimof g 1.926(b). 

3. Failure 10 apply for a Certijkate of Canvengnce arid N e c e M y  

Defendants argae &at the Grayson County Water Distz’ict is required to apply for a 

certificate of convenience and necessity in, order to supply the potable drinking water to the 

detention center. B e c h e  of this failure, Defendants argue thar the Water District has failed 

to make service available pursuant to fi 192G(b). 

. 

KRS 

?he court disagrees. a 278.020 provides in relevant part that 

No person, partnership, public or private corporation, or combination thereof 
shall continence pro-\iiding utility service to or for the public or begin the 
construction of my plant, equipment, propeity, OT facility for f i s h i n g  to the 
public any of the services enumerated w KRS 278,010, except retaii electric 
suppliers for service connectioas to electric-consuming facilities Iocaed within 
its certified tmitoly and ordinary extensions of existing systems in the usual 
course of: business, until that person has obtained from the Public Senice 
Commission a certificate that public convenience and necessity require the 
service or construction. 

278.020(1). This statute provides for two excepnons from the certificate of 

convenience and necessity requirement: retail service connections and ordinary course of 

business extensions. Duerson v East Kentuch Power Coouerathe. lnc.. 843 S.W.2d 540, 

342 (Ky, App. 1992). ‘‘In an effort to comply with the statute, the commission has adopted 

a regulation d c h g  extensions in the ordinary COUTS~ of business.” Pursuaat to 307 

x 



Extensions in the ordinary course of business, Nu certificate of public 
convenience and necessity will be required for extensj.ons that do not create 
wasteful duplica~ion of pl'ult, equipment, property or facdities, or conflict with, 
the existing certificates or scnlce of other utilities operating in the same area 
and under the jurisdiction of  the commission that are in the general x e a  in 
which the utility renders service or contiguous thereto, and that do not involve 
sufficient capital outl.ay to materially affect the existing fmancial condition of 
the utility involved, or will not result in increased charges to its cusrorners. 

The evidence reilects that tile extension of service to the detention center from the Water 

District's 8-inch line is an extension in the ordinary course of business and, therefore, 

pursuant to the statute, does not require a certificate of C O R V ~ I U ~ C L "  aad necessity. For fhc 

reasons previously discussed, the Court expresses no opinion on whether a certificate of 

public convenience and necessity win be required to build the proposed storage tank and 

I 

. .  

upgrade the system to support the storage tank in preparation to meet the fire protection' 

requirements. 

4 Conriuctud Liinzmtiow on Amvtrnt of Wuier 

Defendants argue that the Water District has no legal right to provide senice because 

its intended senace to the detention center would exceed its maximum water purchase limit 

set by contract With the City of Leitc;hfield. Accordmg to the Defendants, the esttmated water 

consumption of the proposed detention center is l,~OO,OOO gallons per month, the Water 

District's cwent peak monthly usage is 24,406,400 gallons (September, 1999) and a 

estimated 1.4 million gallons per month is needed for an ongoing construction project slsted 

to be finished soon, Defendants state that the Water Districtby letter dated October 16,1998 

- -  

notified the City of an increased water need for the yea 2000. Tbe Water District requested 
..-.., . 

peak monthly water needs of only 26,214,000 gdlons per month The City maintarns that 

this requested amount is the mrt.rimwn quantity it must provide under the contract, that this 
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1. 

qnmtity &i insficient: to supply the estimated need for all ihe projects; and therefore, 

Defendants contend that PIaidffs are legally mablc to supply &e necessary water to the 

detention cente;r. 

The Court disagrees. Under the current water purchase agreement, the Grayson 

County Wata District is entiiled to purchase, and the City o f  Leitchfield is obligated t o  

~ r ~ - j i d e ,  a m b u m  quantity of 25,000~000 gallons per month, or 950,000 gallons per day, 

of potable water. The water purchase agreement provides for jncreased demands in 

Paragraph 9 which reads as follows: 
- 

When the DISTRICT’S total projections o f  water needs &om the CITY 
approach the levels set fort% in Paragraph 8 above, &e DISTRICT shall 
provide notice to fie CITY that additional quantities w2l be needed in 
approximately’tw-o (2) years. The CITY shall then immediately commence the 
constmction rcquked to provide the DISTRICT up to 41,000,000 gallons per 
month, not exceed 1,560,000 gallons per day on a daily rate basis, and shall 
complete such construction within two (2) years of saidnotice. Regardless of 
actions taken by the CITY related to water system construction, two (2) years 
afterrecei-kng s-dnotice tbe  City shall funish the DISTRICT such quantities 
of potabli: water as may be required by &e DISmCT, except such quantities 
shall not exceed the greatex of 41,000,000 gallons per month or 1,560,000 
u edons per day on a d d y  rate basis. At such r ime as the actual additional debt 
service needed to provide the 41,000,000 gallons per month is established, a 
new rate shall be computed as senerally set forth in paragraph 4 hereinbefore. 

Second Supplemental Agreement 7 9 .  T h e  Water Dist~kt’s October 16, 1998 letternotifred 

the Civ of increased water demands which triggered ‘che City’s obligation under Paragraph 

9 to complete consiruction witbin t w o  years of facilities sufEcient to provide the ’CVatex 

District up to 41,000,000 gallons of water per month, The attached sheet reflecting a need 

of 26,214,000 gallons per month by &he y e a  2000 szrvcd only as m estimate or projection 

of water ncds. It did not serve to m o d e  the City’s oblisatiun under Parsgraph 9. 
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Th,e City's inteqxetation of the water purchase agreement would require notice and 

a two year delay each time the Water District experienced increased demand. The more 

reasonable approach to the anticipated growth ofthe Water Distmt's needs is that which the 

p m e s  clearly set out in Paragraph 9. Once the Water District serves notice on the City of 

increased demand over 25,000,000 gallons per month, the City has two years to equip itself 

to furnish the increased demand up to a maximum of 41:000,000 gallons per month. The 

Water District's needs obviously will not jump from 25,000,000 gallons per month to 

41,000,000 gallons per month overnight, hit the contracTrequires the City to ready itself for 

the increased demand, as it comes over time. Thcrefoxe, the Water District's intended 

service to the detention center will not exceed tht: Water District's maximum water purchase 

limit. . .  . 

For the reasons set forth above, the Court concludes that the Grayson County Water- 

District has provided or made senrice available in the disputed area pursuant to 7 U.S.C. § 

1926(b) and is entitled to 5 1926(b) protection. 

B. Curtailment . . .. . . . . . . 
... . _. - 

. .  .. The Plaintiffs have established . .  .. . that  the Crayson County Water District i s  entitled to 
. . .. -_ - . - 

. .  
.- ... protectionunder 7 U,S,C. 9 1.926(b). Therefore, the questionbefore the Court iswhether the 

City has violated § 1926(b) by the curtdment or Zimitation of  the Water District's service . - . .. . . . . 

temtory witfijn the meaning of the statute. Curtailment includes the physical intnrsion into. 

the service territory of st federal1.y-indebted water association by the pipes, lines, or 

equipment of a competing muni,cipal water provider. Jeanjnes Water. Inc. v. Citv of North 

Vernon, 895 F.2d 3 11 (7th 1989). 

.- 

Plahtiffs maintain that the City and the Commission, by their actions or threatened 

actions, have d a w f d y  curtailed . .  or limited the service territory of the Crayson County . 
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Water Di$rict. Plaintiffs argue that the City’s proposed construction of water lines and other 

facilities for the purpose of providmg water service to the detention center plainly place them 

in violation of 7 U.S.C. § 1926(b), 

The C o w  disagrees The City has consistently taken the position that it would 

provide the needed semce only if the Water District could not provide the servke, The City . .  

has not built any pipes, lines, or equipment. In fact, the Court finds that curtailment or 

limitation ofthe service territory of the Water Dismct by the City is not even threatened. By 

letter dated January 13,2000, Keviri Phtuis, Chairman of Leitckfield Utibties Commission 

declined the Fiscal Court’s request for water service stating that “[tJhe Grayson County 

Water District now states that is can provide you the required service. Therefore, we can 

only wait and see whether cr not they in fact can provide this service to you.” 

WbIe the Grayson County Water District is entitIed to the protecrions of 3 192G(b), 

the Water District is not entitled to injunctive relief at the present time because the City has 

done nothulg to curtail or limit the senice territory o f  Grayson County Water District. If 

these facts change, the Water District . .  can ‘reopen this case for the purpose of seekiig 

mjunctive relief. It should be understood that .he City may provide fire protection to the 

detention center Without run&~g afoul of 8 1926@). 
. .._.. . . .  

C. State Claims 

Simdarly, for the rcasous set forth above, the Court finds that no wolation or 

threatened violation of W 96 045 or KRS 96 150 has occurred. 

Sv*, C0NCLC’S;CON 

The Court being sufficiently adwsed, IT IS HEREBY ORDERED i19 follows: 
. .  

1, 

denied in part. 

The rnbtion by P?.ajntiffs for s m a r y  judwment (DN IO] i s  granted in pard and 
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) Z., The Grayson County Water District is (I) an “association” within the meaning 

of the 7 U , S C  9 f926(b); (2) it has a qualifying outstandmg Fanmers Homs Adnkistration 

loan obligation; and (3) i t  has provided 01 made service available in the dispbted area. 

3. The motion by Plaintiffs for injunctive relief is denied. There has been no 

curtailment or limitation, whether actual or threarened, of Grayson County Water District’s 

service area by the Defendants. Similarly, no violation or threatened violation of KRS 

96.045 or KRS 96.150 has occurred, 

4. Thus matter is stricken &om the active docket. 

T’HtS IS A FXMAL AND APPEALABLE ORDER. THERE IS NO JUST C.4CrSE 

FOR DELAY. t 

This thea.Jth day of May, 3000. 

(1 cc: counsel. of record ii 
f 
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IINITED STATES DISTIUCT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT OWNSBORO 
ClVIL ACTION NO. 4:OOCV-3-M 

PEGGY EDWIN NICHOLS, 
JOHN TOMES and THE GRAYSON COUNTY 
WATERDISTRICT 

vs, 

THE Crry OF L E I T m L D  and THE 
LEITCHFELD UTILITllES COMMISSION 

h I N G S  OF FACT. CONCLUSIONS OF LAW 
#aD RECOMMENDAnmJ 

BACKGROUND 

Before the COW is the piaintSs motion for the award of attorney's fees and other 

expenses pun;uant to 42 U.S.C. Section 1988 (DN 18), defendants' objection @N 19, 22) and 

plainti€fs' reply @N 21). Thjs matter was refemrd to the undersigned United Stares Magistrate 

Judge @N 24) for submission of Findirrgs of Fact, Conclusions of Law and Recommendatibn 

putsuant to 28 U.S,C, Section 636@)(1)@). This matter is now ready for consickation by the 

FINDINGS OF FACT 

Tbeplahtiffsbroughtthis lamuit, pursuantto 42U.S.C. $3983, seekingdecI8raZory 

judgment and injunctive relief to prevent the defendants from curtailing or limithg the service 

territory of the Grayson County Water District in violation of 7 U,S.C. 0 1926@), KRS 96.035, and 

d) 
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KRS 96,150 (DN 1). Plaintiffs moved for summary judgment (DN IO). The parties My briefed 

the issues and the Court issued a memorandum opinion and order grating plaintiffs' motion inpart 

and denying it in part @N 17). The Court concluded the Grayson County Water District is entitled 

to the pmtections of 7 U.S.C. $1926(b) but it is not entitled to injunctiv:: relief at the present time 

because: no violatiota or threatened violation of 4 1926(b), KRS 96.045 or KRS 96.150 has occurred 

0[1N 17, at 11-13). 

Plaintit% have now moved the Court for an award of 540,000.00 for attorney's fees 

d an award of other expenses in the amount of appmximateiy $3,800.00, pursuant to 42 U.S.C. 

gl9SS. Defmcbts object to said motion. 

-0NS 0- 

ThecivilRight9 Attontey'sFees Act of 1974,42 U.S.C. § 1 9 8 8 , p ~ t s  aprevdhg 

$1983 prstintiffto recover reasonable attorney fees, Fma~ v. Hobbv, SO6 US. 103, 109 (1992); 

&@ey v. E&ehart, 461 US. 424,429 (1983). When the Court addresses apeation for attorney 

fees under $1988, it must first determine Ftthe plaintiff is the prevailing party. Farrar, 506 U.S. at 

109; Hmlv,  461 U.S. at 433. The plaintiff is a prevailing party when actual relief OII the maits of 

. ~ his or her clakn-through an enforceabIe judgment, a consent decree, or a settlement-"rnataially 

alters the legal relationship between the pades by modifying the defendant's behavior in B way that 

dhctly benefits the plaintiff." Farm, 506 U.S. at 11 1-1 12 (citations omitted). 

Plaintiffs' argue they satisfy the prevaibg party vtaadard because the Court found 

tht: Grayson County Water District is entitled to 5 1926(bj protection. Defendants argw this is not 

enough to satisfy the'"p'prevailing party" test. The undersigned agrees. While the p b W s  have 
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demonstrated that the Grayson County Water District is entitled to 19260) protection, they have 

faiIed to establish that defendants violated or threatened to violate 0 1926(b), KRS 96.045 or KRS 

96, t 50 {DN 17 at 1 1-13). In short, plaintiffs. have proved an element of their claim but not their 

claim. & Adams Countv RePional Water District v. Village of Manchester. Ohio, 2000 WL 

105091 6 ‘4 (6* Ck. 2000) (citing Lexjneton-South EIkhorn Water District v. Citv of W$xnore& 

93 F.3d 230,234 (6* Cir. 1996)). This is higkhghted by the Court’s comnnent “[ilf these facts 

change, the Water District can reopen this case for the purpose of seeking injunctive rekef.” @N 

17 at 12). More importantIy, the Cow’s d i n g  has not materially altered the legal relationship 

between the p d e s  because the behavior of the defendants has not been modified in a way that 

dircct)y benefits the d y s o n  County Water District, 506 U.S. at 11 1-1 12. 

RECOMMENDATION 

For the foregoing reasons, the undersigned recommends that plaintiffs‘ m o t h  for 

attorney’s fees an& 

2000. 

UNITEI) STATES MAGISmTE JUDGE 

NOTlCE 

”berefore, under the provisions of 28 U.S.C. Sections 636(b)(l)@) and (c) and 

Fed.R.CiV.P. 72(b), the Magistrate Judge files tbese findings and recommendations with the COW 
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and a copy shall forthwith be mailed to all parties. Within ten (1 0) days after being served with a 

copy, any party may s a v e  and file written objections to such findhgs and recommendations as 

provided by &e Court. Ifaparty has objections, sucb objections must be filed within ten (10) days 

or further appeal is waived. Thomas v. AI& 728 F.2d 81-3 (6b Cir.), affd. U.S. 140 (1984). Counsel 

will please forward a copy of any objections to the undersigned Magistrate Judge at 126 United 

States Courthouse, 423 Fredaica Street, OWcnsboro, Kentucky 42301, 

UNITED STATES MAGISTRATE JUDGE 

? DATE: !t I 

Copies: 

D05 
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