
KRUMPELMAN v. LOUISVILLE, ETC., SEWER
DISTRICT
Ky.,1958

KRUMPELMAN et al., Appellants,
v.

LOUISVILLE & JEFFERSON COUNTY METRO-
POLITAN SEWER DISTRICT et al., Appellees.

LOUISVILLE & JEFFERSON COUNTY METRO-
POLITAN SEWER DISTRICT et al., Appellants,

v.
KRUMPELMAN et al., Appellees.

June 20, 1958.

Action filed as an agreed case involving special im-
provement assessment for sewer and drain con-
struction. The Circuit Court, Jefferson County, Ben
F. Ewing, J., rendered a judgment from which ag-
grieved parties appealed. The Court of Appeals,
Stewart, J., held that statute authorizing special as-
sessment for sewers and drains, and imposition of
liens on assessed property, gives these liens priority
over all other liens, including mortgages recorded
before effective date of statute, even though statute
does not establish this priority expressly.

Judgment affirmed.
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Restrictions
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ance, city could properly delegate to sewer district.

314 S.W.2d 557 Page 3
314 S.W.2d 557, 75 A.L.R.2d 1110
(Cite as: 314 S.W.2d 557)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX%28E%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k519
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k519%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k519%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k519%281%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX%28E%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k519
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k519%286%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k519%286%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k519%286%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS76.172&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX%28E%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k519
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k519%286%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k519%286%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k519%286%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS76.172&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS76.172&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX%28E%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k407
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k407%282%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k407%282%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS171&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k284
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k284%284%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k284%284%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k284%284%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268IX%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k284
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=268k284%285%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k284%285%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=268k284%285%29


[14] Municipal Corporations 268 408(1)

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k408 Statutory Provisions
268k408(1) k. In General. Most Cited

Cases
That statute providing for special improvement as-
sessments failed to provide for installment pay-
ments did not invalidate it. KRS 76.172,
93.480-93.530.

[15] Municipal Corporations 268 521

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k520 Payment and Disposition
268k521 k. In General. Most Cited

Cases
It is for the legislature to determine the plan of spe-
cial assessment payments.

[16] Municipal Corporations 268 437

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k436 Benefits to Property
268k437 k. Necessity. Most Cited

Cases
Property within area designated as subject to spe-
cial improvement assessment, but deriving no direct
benefit from the improvement, was not assessable.

*558 Lee S. Jones, Louisville, for Florence R.
Krumpelman, Robert M. and Evelyn M. Bailey.
William E. Berry, Acting Director of Law, James
G. Becker, Blakey Helm, Louisville, for Louisville
and Jefferson County, Metropolitan Sewer Dist. and
City of Louisville.
Richard B. Crawford, Alfred C. Krieger, Louisville,
for Morrison & Conklin Const. Co. Inc., amicus
curiae.

Stites, Wood, Helm & Peabody, James W. Stites,
Carl L. Wedekind, Jr., Louisville, for Kentucky
Trust Co.
*559 STEWART, Judge.
This action was filed as an agreed case under KRS
418.020, and involves the proposed construction of
sewers and drains in territory newly annexed to the
City of Louisville. The particular area contemplated
to be served is a triangular tract across Taylorsville
Road from Bowman Field in the southeast section
of the city.

Under an Act adopted by the 1946 Legislature
(KRS Chapter 76) the Louisville and Jefferson
County Metropolitan Sewer District (hereinafter re-
ferred to as ‘Metropolitan’) was created for the pur-
pose of providing adequate sewer and drainage fa-
cilities in and around the City of Louisville. This
Act recited that such a sewer district had no author-
ity to levy property taxes but that it had the right to
fix rates, rentals and charges, to be collected from
the property owners served in the manner pre-
scribed by the district. Nevertheless, this right to
establish and collect sewer rates and other charges
was subject to the approval, supervision and control
of the legislative body of the city.

Service collections have furnished the sole source
of income for Metropolitan in its operation and
maintenance of the city's sewer and drainage sys-
tems and in its construction of additional sewers.
However, the income of Metropolitan by itself was
insufficient to provide funds for the installation of
both trunk and lateral sewers in areas annexed to
the city since July 1, 1946 (when KRS Chapter 76
became effective). These sections had been largely
improved with residences depending on septic tanks
for sewage disposal. The use of such methods in
these closely-built-up sections presented a serious
health menace, and, to bring relief as early as pos-
sible, Metropolitan adopted a policy of laying trunk
sewers to reach all areas possible. This plan re-
quired separate financing of the lateral sewers
which connected to these trunk sewers.

The 1952 Legislature amended the Act under which
Metropolitan was created by providing in KRS
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76.171 that where adequate sewers or drains have
not been constructed in any territory annexed to a
city of the first class since July 1, 1946, the city le-
gislative body may by ordinance, on recommenda-
tion of the director of works, or of the board of a
metropolitan sewer district if the city be in such a
district, install branch or lateral lines within such
territory to connect with the city's sewer or drain-
age systems.

KRS 76.172 of the Act was also amended in 1952
so as to authorize the sewer district to construct
such branch or lateral sewers at the exclusive cost
of the owners of land as set forth in KRS 93.370
with reference to the improvement of streets or al-
leys. The method of financing prescribed by KRS
93.370 was by the use of apportionment warrants
issued against the benefited property.

In addition, the 1952 amendment placed the re-
sponsibility for approving plans, advertising for
bids and issuing apportionment warrants on city of-
ficials, in accordance with KRS Chapter 9o. Since
the projects for new sewers and contracts for sew-
ers generally were in all other cases made exclus-
ively by Metropolitan, this statutory method as to
lateral sewers proved to be impracticable. Therefore
in 1956 the Legislature clarified KRS 76.172 by
placing the aforementioned administrative features,
as well as the construction work and control relat-
ing to lateral sewers, in the hands of Metropolitan.
However, the 1952 amendment which fixes the ap-
portioning of the cost among owners of benefited
property remained unchanged.

The 1956 amendment further cleared up KRS
76.172 by incorporating the applicable wording of
KRS 93.370 therein, which the 1952 amendment re-
ferred to only partially. This section now reads:
‘When such sewers or drains are located in a public
street or alley, the construction thereof shall be at
the exclusive cost of owners of lots in each one-
fourth of a square to be equally apportioned*560 by
the metropolitan sewer district according to the
number of square feet owned by said property own-
ers. Each subdivision of the territory bounded on all
sides by principal streets shall be deemed a square.’

The 1956 amendment also states in subsection (6)
of KRS 76.172 that a lien is created against the re-
spective lots or land for the cost of such sewer fa-
cilities with interest thereon at the rate of six per
cent per annum. Subsection (8) thereof requires
Metropolitan to enter a record of all apportionment
warrants in a register. Subsection (9) thereof
provides that a lien shall exist from the date of the
apportionment warrant, but that such lien shall not
be valid against a purchaser for a valuable consider-
ation without notice unless the apportionment war-
rant is entered and registered within ten days of its
issuance.

Pursuant to the Act as amended, the Board of Al-
dermen of the City of Louisville, on Metropolitan's
recommendation, enacted Ordinance No. 132,
Series 1957, calling for the installation of sanitary
sewers and property service connections in the area
involved in the instant case. These five points are
presented for adjudication:

(1) Is the lien given by the 1956 Act (or KRS
76.171 and 76.172) to the holder of an apportion-
ment warrant for the construction of lateral sewers
and service connections superior to any lien (except
the statutory lien of other taxes) existing against the
property benefited?

(2) Is the 1956 Act constitutional as to territories
annexed to the City of Louisville since July 1,
1946?

(3) Is Ordinance No. 132 valid in respect to deleg-
ating the right to Metropolitan to make contracts for
the construction of lateral sewers and property ser-
vice connections at the cost of the property owners
and issuing apportionment warrants therefor?

(4) Is Ordinance No. 132 valid in providing that
such cost of construction of lateral sewers and of
property service connections be assessed against
the property owner without any provision therein
for payment in annual installments?

(5) Is property that cannot be served directly, al-
though it lies within the quarter block where sewer
laterals are to be laid, subject to assessment to any
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extent in apportionment of the cost of such sewer
construction?

The lower court answered each of the first four
questions in the affirmative and the last or fifth in
the negative. The parties hereto have prosecuted a
joint appeal from the judgment entered in order to
obtain a ruling of this Court on each of these ques-
tions. The Kentucky Trust Company, Florence R.
Krumpelman and Robert M. and Evelyn M. Bailey,
parties litigant below, address themselves only to
certain of the questions, and we shall mention the
points they raise in this respect in the course of this
opinion.

I

Appellant, The Kentucky Trust Company (herein
called ‘Mortgagee’), is the holder of mortgages
against two parcels of improved land situated in the
area to be sewered. One of these, which was ex-
ecuted and recorded May 2, 1952, is held against
property owned by appellant, Florence R. Krumpel-
man; and the other, which was executed and recor-
ded June 12, 1957, is held against property owned
by one William V. and Ethel May Corbett and is
herein referred to as the ‘Corbett mortgage’. The
Corbetts are not parties to this appeal.

Mortgagee appeals from that portion of the judg-
ment which ruled that Metropolitan's apportionment
warrants, when issued, will take precedence (1)
over its 1952 Krumpelman mortgage which was re-
corded before the 1952 and 1956 amendments were
passed, and (2) over its 1957 Corbett mortgage
which was recorded before any notice of any appor-
tionment warrants was given. It urges these grounds
for reversal:

(1) The assessments for the cost of sewer construc-
tion are not to be considered *561 taxes; (2) the
Act, as construed by the lower court, impairs the
obligations of contracts entered into before any ap-
portionment warrants were issued; (3) there is no
statutory authority for granting superiority to the
apportionment warrants over recorded liens; and (4)
there is no authority for granting priority to sewer
apportionment warrants over previously recorded

liens.

[1][2] We agree with Mortgagee that it is very gen-
erally held that special assessments or special taxes
to pay for local improvements are not taxes in the
ordinary or strict sense of the term. See Gosnell v.
City of Louisville, 104 Ky. 201, 46 S.W. 722; and
Kilgus v. Trustees of the Church Home for Fe-
males, 94 Ky. 439, 22 S.W. 750.In practice, and as
usually understood, there is a clear distinction
between taxes and special assessments. The latter
are local burdens laid on property made for a public
purpose, but fixed in amount once and for all time
with reference to the special benefit which such
property derives from the cost of the project, while
taxes are generally held to be a rate or duty levied
each year for purposes of general revenue, regard-
less of the direct benefit accruing to the person or
property taxed. See Dressman v. Farmers' &
Traders' Nat. Bank of Covington, 100 Ky. 571, 38
S.W.1052,36 L.R.A. 121; and 63 C.J.S. Municipal
Corporations § 1290b, page 1026.

[3] However, broadly speaking, special assessments
for benefits are part of the system of taxation, often
being referred to as a method or species of taxation.
The levy of such an assessment is an exercise of the
taxing power. See Forester v. Coombs Land Co.,
277 Ky. 279, 126 S.W.2d 433.So in a general sense
of the word ‘taxes' includes a special assessment,
and we have held that special assessments are at
least in the nature of a tax. See City of Olive Hill v.
Gearhart, 289 Ky. 53, 157 S.W.2d 481.This follows
because they must be levied for a public purpose,
and because they are an enforced contribution on
the property owner for the public benefit.

It is next argued by Mortgagee that for the Court to
construe the 1956 amendment to the Act as granting
priority to the local assessment impairs the obliga-
tion of contracts which were entered into by Mort-
gagee before the apportionment warrants were is-
sued. This contention is based upon the theory that
the wording of the Act itself makes no attempt to
give superiority to a sewer improvement lien over a
preexisting lien that may have attached to the prop-
erty affected; and it insists this must especially hold
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true as to its 1952 mortgage lien which was ex-
ecuted before the 1952 amendment was enacted. In
addition, it is maintained that the same reasoning
prevails as to the 1957 Corbett mortgage which was
created after this amendment became effective but
before any attempt was made to award the contract
under discussion.

[4][5] Our answer to this argument is that it is
settled beyond controversy that the Legislature may
create a lien for general taxes or for local assess-
ments paramount to all other liens regardless of the
priority of the latter as to time. There is no differ-
ence in this respect between special improvement
assessments and general taxes. As has been adver-
ted to, both are levied under the theory that they are
for the general good, and the same powers for en-
forcing the collection of both special assessments
and general taxes are generally given. A statute of
this kind is universally held not to be open to the
objection that it impairs the obligation of a contract
or that it brings about the deprivation of a vested
right. This principle of law is so well established
that we deem it unnecessary to dwell on it at length,
and we shall simply refer to these authorities where
this concept is discussed at length: 48 Am.Jur.,
Special or Local Assessments, section 202, page
728; C. H. Hamilton's Law of Special Assessments,
section 708, page 699; and 63 C.J.S. Municipal
Corporations § 1570, page 1401.

*562 Since grounds (3) and (4) encompass each
other we shall not treat them separately. We should
add here that these grounds present the important
issues to be determined in this case.

[6] Where the statute makes a special assessment a
lien on property, and is silent as to its priority, the
lien so created may be given priority over any and
all other liens, whether prior or subsequent to the
assessments, if such on intention can be gathered
from the Act, but not otherwise (emphasis ours).
See 48 Am.Jur., Special or Local Assessments, sec-
tion 202, page 729.

The 1952 amendment made no mention of the word
‘lien’, but simply provided in subsection (1) of

KRS 76.172 that ‘* * * when such sewers or drains
are located in a public street or alley, the construc-
tion thereof shall be at the exclusive cost of the
owners of land as provided in KRS 93.370 as to im-
provements of streets or alleys.’KRS 93.370 merely
sets forth the method of apportioning the cost of the
improvement among the property owners benefited.
The above amendment also made KRS 93.470
through 93.600 applicable to sewer assessments by
reference. KRS 93.470, at the time the 1952 amend-
ment was passed and also at present, provides in
subsection (1) that ‘* * * the department of public
finance, upon certification by the director of works
of the inspection and acceptance of the work, shall
make out all apportionment warrants for which li-
ens are given for improvements of public ways, * *
*’ (emphasis ours).

The 1952 amendment provided in subsection (2) of
KRS 76.172 that ‘* * * the other provisions of KRS
Chapter 93 applicable to streets and alleys shall ap-
ply to such construction of sewers and drains, * *
*.’ This provision by reference especially calls to
our attention KRS 93.450, which recites that ‘* * *
a lien shall exist against the respective lots for the
cost of improvement of public streets and alleys, *
* * for the apportionments made as provided in
KRS 93.370, 9o.380 and 9o.390, and interest there-
on at the rate of six per cent per annum.’

Therefore, in view of what has been shown, we can
safely state that a lien is provided in the 1952
amendment as to the cost of the lateral sewers. Fur-
thermore, it will be recalled that a lien is expressly
embraced in the 1956 amendment by subsection (6)
of KRS 76.172.

Yet, what about the question of priority? The rule
set forth above states that in event the statute is si-
lent as to priority such an intention may be gathered
from the Act. It would seem that such a legislative
intent may be derived from the general statutory
provisions regarding taxation. Thus it has been held
that a lien for an assessment is prior to mortgages
existing at the time it attaches, under a statute mak-
ing such an assessment a part of the taxes due on
the property and collectible as other taxes, and
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making tax liens prior to contract liens. See Seattle
v. Hill, 14 Wash. 487, 45 P. 17,35 L.R.A. 372, and
the note thereto; City of Brunswick v. Gordon Re-
alty Co., 163 Ga. 636, 136 S.E. 898;Morrissey v.
Shriver, 88 Okl. 269, 214 P. 702.

[7] Despite the fact that only a lien with no accom-
panying words is given in the statutes under discus-
sion, it is our opinion it was the intention of the Le-
gislature to make such a lien take precedence over
all contract liens of private parties that attached
after the 1952 amendment became effective. Courts
have read into an assessment lien certain qualities
no ordinary lien possesses. This is amply shown by
this statement from Lybass v. Town of Ft. Myers,
56 Fla. 817, 47 So. 346, 350:
‘If, as it seems, governmental statutory liens for
local improvements may be made superior to mere
contract liens of private parties acquired after the
enactment of the statute providing for the lien, it is
not necessary for the statute to in terms enact the
priority. *563 From the nature of the governmental
function being performed and the rights of the pub-
lic in the enforcement of the police powers, it is
clear the intention of the Legislature was to put
such liens upon the same footing as tax liens,
thereby giving them priority over contract liens of
private parties, acquired subsequent to the enact-
ment of the law providing for the lien of the muni-
cipality. * * *’

It is our opinion the reasoning stated in the Lybass
case is sound and should apply in this jurisdiction
in determining the priority of the type of liens in
controversy. See also Morrissey v. Shriver, 88 Okl.
269, 214 P. 702;Carstens & Earles, Inc., v. City of
Seattle, 84 Wash. 88, 146 P. 381, Ann.Cas.1917A,
1070.

The 1952 amendment, which first established a lien
for any proposed sewer improvements in a city of
the first class, did not go into effect until June 19,
1952, whereas the Krumpelman mortgage was ex-
ecuted and recorded on May 2nd of that year. Un-
der such a factual situation this inquiry is posed:
Will the sewer assessment, if and when it is made,
have priority over the Krumpelman mortgage? It is

our view it will.

The sewer assessment statute under discussion gave
the City of Louisville absolute power, in its discre-
tion, to install sewers and drains in the territory in
litigation and to apportion the costs therefor in the
manner hereinbefore set out. It has also been shown
that a lien is given upon all the property benefited
by such improvements.

[8][9] Although the city is limited to the property
specifically benefited in the steps it may take for
collection of the assessment expenses, it seems to
us, from the nature of the public interest involved,
the assessment claim against such property should
be superior to all others. One who acquires an in-
terest in land takes it subject to the right not only of
the proper governmental authorities to lay general
taxes upon it, but of a city wherein it lies to impose
upon it the burden of paying the expenses of neces-
sary public improvements which confer upon the
land a special benefit. Statutes giving a lien for loc-
al assessment are remedial and therefore should be
liberally construed and should also be interpreted to
accomplish the legislative purpose. See Dressman
v. Farmers' & Traders' Nat. Bank of Covington,
supra.

The Dressman case also points out that one who
holds a mortgage can have no higher equity or
claim in the property than the mortgagor gave him.
In this connection the opinion states [100 Ky.
571,38 S.W. 1054]:‘His (the mortgagee's) interest
and title in same are conditional, and less than that
of the mortgagor; and his rights in the property are
entitled to no greater consideration than those under
whom he claims. He, with the owner, has profited
by the enhanced value given the property by the im-
provements which the assessment is made to pay
for. * * *’

It is our belief, and we accordingly hold, that the li-
en provided for in the 1952 amendment will take
priority over the Krumpelman mortgage. As to the
Corbett mortgage which Mortgagee acquired on
June 12, 1957, the law is well settled in this state,
as amply shown in the Dressman case, cited above,
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that the local assessment lien shall be prior in rank
to it.

This ruling is not in conflict with the cases relied
upon by Mortgagee because in those decisions the
courts were dealing with the question of priority
between a mortgage and a lien for Workmen's
Compensation premiums (Domenech v. Lee, 1 Cir.,
66 F.2d 31, and Adkins v. Carol Mining Co., 281
Ky. 328, 136 S.W.2d 32); or a lien for wages
(Turner v. Randolph, 213 Ky. 55, 280 S.W. 462); or
a vendor's lien (Indiana Truck Corporation of Ken-
tucky v. Hurry Up Broadway Co., 222 Ky. 521, 1
S.W.2d 990). There the rights of private parties
alone were involved and no question of the proper
application of governmental powers or the con-
struction of *564 liens relative to the exercise of
police power was shown.

Mortgagee asserts in connection with the 1956
amendment that subsection (9) of KRS 76.172
shows, at least by implication, that the Legislature
intended the improvement lien to take effect only
when recorded; otherwise there would have been no
necessity for the provision, it reasons. Subsection
(9) provides: ‘The lien shall exist from the date of
the apportionment warrant, but a lien shall not be
valid against a purchaser for a valuable considera-
tion without notice, unless the apportionment war-
rant is entered and registered within ten days of its
issuance.’This is the same language as that used in
subsection (2) of KRS 93.470, which was formerly
Carroll's Statute, § 2839.

[10][11] In the case at bar we have a lien created by
an ordinance subsequent to the execution of both
mortgages. The issuance of apportionment warrants
is purely a ministerial act and does not have any ef-
fect on the lien's priority, which is already created
by statute. The provision in question does,
however, set forth a requirement as to recordation.
This is that, in order to give notice to a purchaser
for value, the apportionment warrant must be recor-
ded within ten days of its issuance. Such a condi-
tion, of course, applies only to a good faith pur-
chaser who has bought subsequent to the enactment
of the ordinance, the completion of the work and

the issuance of the apportionment warrants. How
else would a purchaser of an improved lot, or a
mortgagee who is deemed to be in a similar cat-
egory to a purchaser, know of the existence of an
outstanding lien? Obviously Mortgagee cannot ap-
ply the provision in the sense of time as to priority
because it does not meet the requirements of a bona
fide purchaser. See Barfield v. Gleason, 111 Ky.
491, 63 S.W. 964.

II

Turning now to the second contention, appellant,
Florence R. Krumpelman, who owns a lot within
the area sought to be improved, contests the legality
of subjecting her property to an assessment for the
cost of the proposed sewer construction pursuant to
the ordinance heretofore mentioned. The basis of
her contention is that the city formerly built all
sewers and drains from taxes or from proceeds of
general obligation bonds. Some of these bonds are
still outstanding and, as a consequence, she as a
taxpayer has been paying the costs of sewers for
other property owners. Under the ordinance she
will be required in addition to liquidate the entire
cost of the sewer connection to her own lot. Appel-
lant therefore maintains that the effect of the ordin-
ance is to create an inequality in the tax burden on
different property owners in the city in violation of
Section 171 of the Constitution of Kentucky.

[12] This same argument was advanced in Baker v.
City of Princeton, 226 Ky. 409, 11 S.W.2d 94, 96,
and there this Court, after pointing out that al-
though a local assessment imposes an involuntary
burden upon the property improved and that the
right to do so is derived from the taxing power,
held that such a charge is not strictly speaking a tax
within the purview of the above constitutional sec-
tion. That case, moreover, specifically ruled that
Section 171 of the Kentucky Constitution has ‘no
application to assessments for public improvements
which confer local benefits.’See also Robertson v.
City of Danville, Ky., 291 S.W.2d 816.

III

[13] The ordinance involved in this litigation deleg-
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ates to Metropolitan the duties as to letting the sew-
er construction contract and as to issuing apportion-
ment warrants. The third inquiry raised is whether
these matters may be delegated. We have no doubt
but that such may be done. Both of these acts are
purely ministerial in their nature under the ordin-
ance, and it is permissible to authorize a proper
agency to perform them. This Court in *565Bar-
field v. Gleason, 111 Ky. 491, 63 S.W. 964, held
that the advertising for bids, the letting of contracts
and the issuing of apportionment warrants are all
administrative functions that may be shared with
another. In fact, the delegation of other and similar
duties to Metropolitan has been specifically upheld
by this Court. See Veail v. Louisville & Jefferson
County Metropolitan Sewer District, 303 Ky. 248,
197 S.W.2d 413.

IV

The fourth question concerns the validity of the or-
dinance because it does not contain a provision
which permits installment payments to be made on
the improvement assessment. The 1952 amendment
made KRS Chapter 93 applicable to public sewer
construction, and KRS 93.480 through 93.530 of
that Chapter authorized the payment of assessments
for public improvements in cities of the first class
to be made in installments. The 1956 amendment
which undertook to clarify KRS 76.172, as herein-
before mentioned, did not embrace in that statute as
reenacted language to the effect that installment
payments may be resorted to in retiring a sewer as-
sessment.

[14][15] We conclude the omission from the Act of
a recital granting the right to pay the assessment in
installments does not invalidate it. The recent case
of Robertson v. City of Danville, Ky., 291 S.W.2d
816, construed an enactment of the 1956 Legis-
lature, Acts 1956, c. 239, which provided that any
city at its option could construct sewers under the
Act and that, after the sewers were built, no lump
sum assessment should be laid upon any property
so improved as its share of the total cost of the
project, but that instead each year a levy should be
made against all the benefited property in whatever

amount might be necessary to produce the principal
and interest requirements of that year. This method
of paying for the assessment was challenged as il-
legal because it afforded the property owner no op-
portunity to discharge his share of the debt at the
outset. This Court held, however, the Legislature
could grant authority to a municipality to compel a
property owner to pay off a sewer assessment in no
manner except in installments. Accordingly, it is
our view that if a statute is valid which provides
only for installment payments, the instant statute is
likewise valid in that it requires the assessment debt
to be paid in a lump sum. It is for the Legislature to
determine the plan of special assessment payments.

V

The final contention is made by appellants, Robert
M. and Evelyn M. Bailey. They assert that a part of
their property lies without the area to be served dir-
ectly from the proposed sewer construction. The
lower court interpreted the applicable statute to
mean that the sewer assessment should be made
only against the property which abuts such im-
provement, and that property in each street in the
last square, nearest to Taylorsville Road, cannot be
served directly by the sewage system and should
therefore not be assessed.

The statute speaks in terms only of quarter squares
and makes no reference to any division of them.
There are numerous cases where this Court has held
in connection with street improvements that only
the land in the quarter squares where alleys are
built is to be assessed for the cost of constructing
such alleys. See Washle v. Nehan, 97 Ky. 351, 41
S.W. 1040,3 Ky.Law Rep. 387;Dumesnil v. Shanks,
97 Ky. 354, 30 S.W. 654,31 S.W. 864,17 Ky.Law
Rep. 170;Dumesnil v. Gleason, 99 Ky. 652, 37
S.W. 69;Boone v. Nevin, 23 S.W. 512, 15 Ky.Law
Rep. 547.This Court in the Washle and Shanks
cases stated that underlying the whole question is
the principle that only the property benefited by the
improvement should bear the expense of it.

[16] In the present case no direct benefit will be re-
ceived by the property in each of the streets
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between the end of the sewer and Taylorsville
Road, and it seems equitable and just that the as-
sessment should *566 be limited to the property in
those blocks which derives an advantage from the
construction of the sewer. The trial judge correctly
held that such nonbenefited property cannot be as-
sessed for any of the sewers herein even though it
lies within the quarter block.

Wherefore, the judgment is affirmed.

Ky.,1958
Krumpelman v. Louisville & Jefferson County Met-
ropolitan Sewer Dist.
314 S.W.2d 557, 75 A.L.R.2d 1110
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