~—

RENDERED: MAY 6, 1994; 10:00 a.m.
NOT TO BE PUBLISHED

Qommonfoeslth ®f Rentucky
Qourt Bf Appeals

NO. §3-CA-001072-8
CITY OF FRANKLIN - | | APPELLANT |

APPEAL, FROM FRANKLIN CIRCUIT COURT
V. HONORABLE WILLIAM L., GRAHAM, JUDGE
' CIVIL ACTION NO. 92-CI-000850

KENTUCKY PUEBLIC SERVICE
COMMISSION and SIMPSON .
COUNTY WATER DISTRICT APPELLEES
OPINION
REVERSING AND REMANDING
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BEFORE: EMBERTON, HUDDLESTON and JOHNSTONE Judges.

HUDDLESTON, JUDGE, The City of Franklin operates a municipal water

treatment plant. The SimﬁsonJCounty Water Distriet purchases watar

at a wholesale rats from the City under a water purchase agreement.
BCWD sells this water to itsq;uatdmexs at a retail rate. During
;990 and 1991, Franklin on two occasions raised its wholeéale water
rates. When SCWD refused to pdy the increased rates, Franklin
filed suit in Simpson Circuit Court to recover the balance alleged
to bs due on BCWD purchases. Siﬁpson Cireuit Court dismissed the

City's suit for lack of subjact matter Jjurisdiction claiming that
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the Kentucky Public BService Commission (PSC) has exclusive
jurisdiction over the matter acéording to KRS 278.040(2) and
278.200. Faced with the dismissal of its suit, the City took two
separate courses of action. First, it appealed the Simpson Circuit
Court decision.® The City then brought a petition and complaint
against SCWD before the PSC. |

In its petition before the Psc, the City sought a
‘declaration that it had the authority to increase its wholesale
water rates. The City also sought an order directing SCWD to
recover thrpugh its retail rates the increasé in wholesgale water
rates and an order 1mpbsing a surcharge on SCWD's retail water
rates to recover and pay to the City the increased wholesale water
costs incurred by SCWD dating from Franklin’é rate increases.

The PSC dismissed the City's petition on the ground that
it lacked jurisdiction over ﬁhe rates charged by the dity under KRB
278,010, The PBC also dismiésed.withaut prejudice‘the remalndsr of
the City's petition dealing with an adjustment of SCWD's rates.
The ?SC's order clearly contemplated the refiling of a petition
upen the conclusion of the appeal taken from the Simpson Circult
Court's decision. The City appealed the PSC's action to the
Franklin (County) Cigcuit Court which upheld the PSC's order. The
City appeals from this decision.

! The Court of Appeals, in a split decision, ravaersed the
Simpson Circuilt Court holding that the PEC did not have jurisdic-
tion over the dispute between the City of Franklin and SCWD. The
Kzntucky Bu%feme Court granted discretionary review and razersad
the Court of Appeals. Simpson County Water District v. City of
Franklin, Ky., __ 8.W.2d __ (January 31, 1994), 7The P8C was not
a party to these appeals.




The central'question presented by the City of Franklin's
appeal 1s the jurisdiction of the PBC to decide the rate dispute
between the City and BCWD. The Supreme Court daciqad thig issus in
Simgson County Water District v. City of Franklin, Ky., .. S.W.2d
____ (January 31,-1994). The Court held that the Psc'has jurisdic-
tion over the City of Franklin's dispute with SCWD. It determined
that the exemption granted by KRS 278.010(3) to a City is waived
when a City contracts with a regulated utility for purposes of rate
and service disputes, so that the City becomes subject to the PSC's
authority. Consequently, the merits of the dispute between the
Clty of Franklin and the Simpson County Water District can only be
decided by the PSC. ' o

The Franklin Clrcuit Court order affirming the Publie
‘Bervice Commisgion's order dismiéeing the City of Franklin's

complaint is reversed and this case iz remanded to the PSC for

further proceadings.
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