
COMMONWEALTH 01; KENTUCKY 
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1 3T” JUDICIAL T)I$”lUCT 
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CITY OF LANCASTBR, 
I-;IAlRLAN BRATTON, Garrmrd County Water 
Association customer, 
JOE TAYLOR Lancastcr City Utility customet 

V. 

GAEUCARD COUNTY AND 
GARRARD FISCAL COURT 

And 
GAIRRARD COUNTY WATER ASSOCIATION 

PLAZNTIPFS 

DEFENDANTS and 

PLAINTIFFS 
THIRD-PARTY 

THlR.R-PARII“y 
DEFENDANT 

___ ~ 

OPINION AND ORDER 

GRANTING DECLARATORY/SUMMARY JUDGMENT 

This mattcr is before the Court upon Defendants’ Motion for 3 Declatatory/Summq 

Judgment in this Declaration of Rights action, fiIcd pursuant to fclRs 41 8.080. Upon review of 

the parties’ memorandum, affidavits, oral arguments, and being otherwise sufficiently advised, 

the Court hereby GRANTS Defendants’ motion and enters this judgment upon the 

accompanying opinion. 
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STATEMENTOF FACTS 

The Pldntiffs, City of Lancaster and two residents of Garrard County, Kentucky 61ed this 

declaration of rights action seehg to have an ordinance enacted by the Garrard Fiscal Court 

held mconstitutional, More particularly, the Plaintiffs claim the ordinance at issue imposes a tax 

or fec in violation of Kentucky Constitution Section 181. The ordinance, No 0-08-13-12-1, 

imposes a ,25 cent per month fee upon every water meter within Garrwd County, Kentucky and 

enacted to fwd a governmerrtal safety bction, more specifically, Gmard County's share of 

operating expenses for the 921 emergency dispatch response center (Blucgws 911 

Communications). Bluegrass 91 1 Communications, created under KRS Chapter 65.760, 

cstablishes a 91 1 emergency tolephone scrvice by a joint inter-local governmental agreement 

between the Garrard and Lmcoln Counties dated, August 21, 2007. The ordinance further 

provides that the collecting utilities shall be permitted to withhold 2% of the monies collected 

and rcmitted as compensation for the expenses associated with and for the administration of the 

fee collection mder the ordinance. 

The Plaintiff, thc City of Lancaster, alleges that the collection o f  the fa under the 

ordinance imposes an undue and improper burden contrary to Kentucky Constitution Section 181 

because the fce imposed under thc ordinance is to be collected by water utilities within G m d  

County, Kentucky, which thre are two: (1 the City of Lancastcr's water utility and (2) the third- 

party defendant, the G m d  County Water District, In addidon, Plaintiffs argue that G m d  

County lacks the authority to have a utility or a city owned utility servc as the fiscal agent for 

collection and remittances of funding for Bluepas 911 Emergency Saviws, Lastly, the 

Plaintiffs contend the statute pertaining to 911 emergency services only provides for funding 
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from fees imposed upon telephone land limes, collected by a tclqhone utiIity, and not fiom other 

funding sowccs. 

ThC Defendants maintain that authority is granted in KRS 65.760, allowing imposition of 

a fee from. any funding source and that the fee is not a tax, but more particularly a user fee as 

defined in KRS 91A.5 10 and as developed by case law. In addition the Defendants contend KRS 

67.083, sometimes called thc ‘‘Home Rule” statute provides a fiscal court with broad latitude to 

conduct the business of the county, including financing 911 services, so long as the power at 

issue has not been specidly restricted by tho Kentucky General Assembly, 

STANDARD OF REVlEW 

KRS 418.080 (Declaratory Judgment Act), CR 57, CR 56 ( S v  Judp&nt) provide 

mechanisms for partics to address actual controversies in an expeditious and economical manner, 

Kentucky Courts have held that a summary judgment is at] appropriate method for resolving the 

pending issues of a declaratory judgment action. St?@ Fre$rred Risk Mutual Ins. Co. v. Kentucky 

FQKV Bureau Mut. I,. Co., 872 S.W.2d 469 (Ky. 1994) (wherein the Supreme Court sustained 

thc onlxy of a summary declaratory judgment on tho issue of insurance coverage under a liability 

insurauce policy.), Mid4’outhern Toyo& Limited v. Pmnington, 458 S.W,2d 776 (Ky . App, 

1970) (whcrein the Court held that a trial judge clearly was acting within his jurisdiction to enter 

a summary judjpent on issues pending in a declaratory judgment action,) and Absher v. Illinois 

Cent. R. Co., 371 S.W.2d 950 (Ky. App. 1963) (wherein the Court held that in the absence of 

disputed issues of material f3cg a summary judgmextt on a declaratory judgment petition should 

have been granted,) 

CR 56.03 states in relevant pa: “The judgment sought shall be rendered forthwith if the 

pleadings, depositions, answers to interrogatories, stipuIaticjns, and admissions on file, together 
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with the affidavits, if any, show that there is no genuine isms as to any material fact and that the 

moving party is entitled to a judgment as a matter of law.” In applying the standard for sumnary 

judgment found in CR 56.03, Kentucky Courts have routinely held that judgments should be 

entered when there are no gcnuinc issues of material fact and one pw is entitled to judgment as 

a matter of law. Steelvest, Inc,, v. Scrmsteel Service Center, Inc,, 807 5.W.2d 476 (Ky. 1991), 

In the present case, the Court fin& there BTC no genuine issues of material fact which 

would precludc the Court, BS a matter of Iaw, d i n g  upon the issuas presented, and granting 

Judgment in favor of Defendants. 

ANALY SKS 

The? Plaintiffs and Defendants have, as recited above, raised multiple issum which the 
I 

Court will not address, rather’deciding what it sees BS the central issue before it: whether the 

Garrard County Ordinance befcwe this Court is valid and constitutional as it pertailkcto KRS 

65,760 h d h g  of 91 1 emmgency seniccs? This question is answered in fhc affirmative, 

Spqcifically. KRS 65,760 dlows forthe establishment o f  911 emergency centers and 

authorizes funding by levy of any special tax, licensing or fee not in conflict with the Kentucky 

Constitution. In the Court’s view the Carrard County ordinance levies a lawful fee, not a 

constitutionally prohibited tax. ‘‘[Tjhe distinction batween a fee and a tax is one that is not 

always observed with nicety in judicial decisions, but any payment exacted by the state or its 

municipal subdivisions as a contribution toward the cost of maintaining governmental fimctions, 

where the special beneflts derived from their performance is  merged in the geneml benefit, is a 

tax. On the other hand, a fee is generally ragarded as a charge for some particular service.” 

Dickson, Sherifl et ot, v. Jefermn County Board OfEducatiort et id., 225 s.W.2d 672 (Ky. 
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1949). Taxes are a means for the government to mise general wvetw$ without regard to direct 

benefits which may inure to the payor or to the property taxed k h m p d m m  v, Loziisvilk & 

Jegitrson Counly Metropolitan Sewer District, Ky., 314 S.W.2d 557, 561 (Ky.lSSS)(Ernphasis 

added). 

Here, the Court finds thc fws levied tulder the Garrard County ordinance arc for the 

statutorily provided governmental objective far the citizens of Garmd County, that is, finding 

and continuation exclusively of the 911 emergency services not otherwise provided by a 

nongovemunental entity/provider. The monies generated by the fcc cover & the operational 

costs of the 91 1 service, are not revenues or profits in excess of thc reasonable costs associatcd 

with the public service. The fees are placed within a specific 91 1 account, not Gurtud County’s 

general fund. 

Moreover, KRS 65.750 et seq. provides that therc c8n be “other m a s  of fhdhg’’ itl 

addition to or in lieu of the telephone land line funding coilectcd by a telephone utility. In the 

Court’s view the statute daos a d  restrict the fi ts4 court’s decision as to the source of h d m g  or 

thc collection mechanism, therefore the fce upon a household’s watcr meter and the collection 

The Ganrird County ordinance, No. 0-08-13-12-1, levies a constitutiondly valid and 

statutorily permissible fee upon the household water meters in Garrard County, Kentucky for the 

sole purpose of h d m g  the Bluegass 91 ICommunitations as allowad under KRS 65,760. The 

fee may be collected and remitted to the County by the water utilities within Cianard County. 



WHEREFOE, the Court GRANTS Defendants' Motion, There being no just cause for 

delay, this is a final and appealable judgment and order. 

SO ORDERED, this wlc If'day of March, 201 3, 

em 
uit Court 

DISTRIBUTION: 
I 

M.E. Wesley 
Counsel for Plaintiff 
Weslcy Law Office 
1 I 1 E3 Richmond Street 
Laneaster, Kentucky 40444 

Paul Reynolds 
101 Lexington Street 
Lmcaster, Kentucky 40444 
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