
BOARD OF EDUCATION OF FLOYD COUNTY
v. HALL
Ky.,1962

Court of Appeals of Kentucky.
BOARD OF EDUCATION OF FLOYD COUNTY,

Kentucky, et al., Appellants,
v.

John HALL et al., Appellees.
Jan. 19, 1962.

Action against members of a board of education,
and a hardware dealer, to recover amount paid
hardware dealer for paint and other merchandise
furnished by dealer without competitive bidding.
The Circuit Court, Floyd County, Edward P. Hill,
J., entered judgment for defendants and they ap-
pealed. The Court of Appeals, Palmore, J., held that
resolution of board approving payment of approx-
imately $550 to hardware dealer, was a sufficient
ratification, and payment was legal, where items
purchased fell within several categories, no one of
which involved more than $500, and an official or-
der or resolution duly adopted by the board, without
advertising for competitive bidding was all that was
necessary to a valid authorization of each purchase
in the first instance.

Judgment reversed with direction.
West Headnotes
[1] Contracts 95 132

95 Contracts
95I Requisites and Validity

95I(F) Legality of Object and of Considera-
tion

95k132 k. Prevention of Competition for
Public Work, Franchises, or Property. Most Cited
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Public Contracts 316A 14

316A Public Contracts
316AI In General
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A statutory requirement of competitive bidding and
letting of public contracts is mandatory, and nonob-
servance renders the contract void.

[2] Contracts 95 134

95 Contracts
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345II Public Schools
345II(E) District Contracts

345k80 Making, Requisites, and Validity
345k80(2) k. Proposals or Bids. Most

Cited Cases

Schools 345 82(2)

345 Schools
345II Public Schools

345II(E) District Contracts
345k82 Unauthorized or Illegal Contracts

345k82(2) k. Ratification. Most Cited
Cases
Resolution of school board approving payment of
approximately $550 for paint and other merchand-
ise was a sufficient ratification, and payment was
legal, where items purchased without competitive
bidding fell within several categories, no one of
which involved more than $500, and an official or-
der or resolution duly adopted by the board without
advertising for competitive bidding was all that was
necessary to a valid authorization of each purchase
in the first instance. KRS 162.070, 424.260; Acts
1958, c. 42, § 29.

*194 Joe Hobson, Prestonsburg, for appellants.
W. W. Burchett, Prestonsburg, for appellees.
PALMORE, Judge.
During the month of July, 1959, the appellant Jones
supplied to the Floyd County school board paint
and other merchandise for which he was later paid
$551.67 pursuant to a resolution adopted by the
board on August 4, 1959. Two of the five board
members opposed approval of the claim on the
ground that in the absence of competitive bidding
the procurement was invalid. As taxpayers, they
brought this suit for recovery of the $551.67 against
Jones and the three board members who by their
votes ratified it and authorized the allegedly illegal
payment. The defendants appeal from a judgment
entered against them jointly and severally in the full
amount sought.

The case involves a question of statutory construc-
tion, but since the appellants took the precaution of
bringing their appeal both by motion and as a mat-

ter of right we need not determine whether a motion
was required.

[1] A statutory requirement of competitive bidding
in the letting of public *195 contracts is mandatory,
and nonobservance renders the contract void. Mc-
Quillin, Municipal Corporations, § 29.30 (Vol. 10,
p. 268).‘If applicable, such a requirement must be
observed in good faith by the acting municipal au-
thorities. And where a municipality is prohibited
from letting contracts * * * of more than a specified
sum without submitting the same to competitive
bidding, it cannot divide the work and let it under
several contracts, the amount for each falling below
the amount required for competitive bidding.’Id., §
29.33 (Vol. 10, pp. 279-280).

[2][3] Acceptance of benefits under a public con-
tract that is void for failure to advertise does not ef-
fect a ratification, because, as it was said in Fulton
County Fiscal Ct. v. Southern Bell Tel. & T. Co.,
1942, 289 Ky. 159, 158 S.W.2d 437, 439,‘Since
ratification is equivalent to prior authority, when a
particular form or mode is necessary to confer au-
thority in the first instance, there can be no valid
ratification except in the same manner.’Nor does
the acceptance of benefits raise an implied contract
so as to permit recovery on a quantum meruit
basis.Oberwarth v. McCreary County Board of
Education, 1938, 275 Ky. 319, 121 S.W.2d
716;Hays' Ex'x v. Burns, 1926, 216 Ky. 827,288
S.W.2d 764;District of Highlands v. Michie, 1908,
107 S.W. 216, 32 Ky.Law Rep. 761. All of this be-
ing so, the logical converse is that public funds paid
out pursuant to such a transaction are
recoverable.Keenon v. Adams, 1917, 176 Ky. 618,
196 S.W. 173, apparently holding to the contrary,
was effectively overruled in Trimble County v.
Moore, Ky.1958, 312 S.W.2d 623, which held also
that the acceptance of benefits does not work an es-
toppel. If, therefore, the transactions here in ques-
tion fell within any statutory requirement of com-
petitive bidding, the judgment must stand.

KRS 162.070, which has not been amended by spe-
cific reference since 1954, provides, with certain
exceptions applicable only in Jefferson County, that
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a school board must advertise for competitive bid-
ding any purchase of supplies and equipment in ex-
cess of $250 and any contract for new construction,
additions or repairs to buildings except for repairs
not exceeding $150. However, Chapter 42 of the
Acts of 1958, all of which but the repealing provi-
sion was incorporated in KRS Chapter 424, estab-
lished a comprehensive new set of requirements
with respect to advertisement by public bodies.
Section 16 of that Act (now KRS 424.260)
provided as follows:
‘Except where a statute specifically fixes a larger
sum as the minimum for a requirement of advertise-
ment for bids, no city, county or district, or board
or commission of a city or county, may make a con-
tract for materials, supplies or equipment, or for
contractual services other than professional, in-
volving an expenditure of more than $500, without
first making newspaper advertisement for
bids.’(The amount was later changed to $1,000 by
Ch. 168, Sec. 1, Acts of 1960.)

Section 29 of the 1958 Act expressed its purpose as
being ‘to standardize and make uniform the law re-
lating to legal advertisements and to that end it
shall be deemed to supersede all other statutes and
parts of statutes containing specialized provisions
for particular advertisements, to the extent that such
provisions are in conflict with this Act.’

[4] Since the minimum figures of $150 and $250
fixed by KRS 162.070 were less than the $500 min-
imum set forth in KRS 424.260 as enacted in 1958,
KRS 162.070 was to that extent repealed and super-
seded by KRS 424.260. The question here, then, is
whether the purchase from Jones was in legal con-
templation a single transaction involving more than
$500, that being the applicable minimum before the
1960 amendment of KRS 424.260.

*196 The merchandise in question was bought in
dribbles and dabs and was used for the maintenance
and repair of several county schools. According to
the testimony, it was customary to paint in July,
and we agree with the trial court that the board's re-
quirements for paint and painting supplies could
reasonably have been estimated in advance and a

contract advertised for and made on an ‘as re-
quired’ basis. However, $113.10 of the $551.67
total was for the purchase of a toilet bowl, lavatory
faucet, electrical equipment, and such other miscel-
laneous items as saw blades and pick handles.
These, we think, would not ordinarily be advertised
for purchase under the same contract as paint and
painting supplies, and it was proper for the board in
good faith to buy them separately. To require the
furnishing of paint, hardware, and plumbing fix-
tures under the same contract would discriminate
against the paint store that does not handle hard-
ware, the plumbing supply house that does not
handle paint, etc. Public contracts must be reason-
ably adapted to the customs and channels of trade,
and reason would not demand, nor good faith nor-
mally permit, that toilet bowls and pick handles be
lumped with paint and brushes under the same pro-
curement contract.

We recognize that the supplier's claims in this case
were raised to the status of a contract by a single
act of ratification, the resolution of August 4, 1959,
which involved more than $500. However, the vital
point is that the transactions covered were legally
separable and factually separate, and it would
hardly make good sense to hold that they could
have been ratified severally but not together.

Since we have determined that the items purchased
fell within severable categories, no one of which in-
volved more than $500, advertising for competitive
bidding was not required. An official order or resol-
ution duly adopted and shown by the board's
minutes being all that was necessary to a valid au-
thorization of each in the first instance, the action
of August 4, 1959, was a sufficient ratification.

To the extent that the judgment awarded monetary
recovery it is reversed with directions to enter judg-
ment for the defendants.

Ky.,1962
Board of Ed. of Floyd County v. Hall
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Caldwell County Fiscal Court v. Paris
Ky.App.,1997.

Court of Appeals of Kentucky.
CALDWELL COUNTY FISCAL COURT; Van
Knight, Judge Executive; Nicky Baker, Member;
Linda Oliver, Member; Richard Capps, Member;

Phillip Thomas, Member; Johnny Stone, Member;
Charles Tinsley, Member; Ted Martin, Member;

and George Kilgore, Member, Appellants,
v.

William Ralph PARIS, Caldwell County Surveyor,
Appellee.

No. 95-CA-3154-MR.

May 30, 1997.

County surveyor brought action, alleging that his
health insurance benefits amounted to compensa-
tion for purposes of State Constitution and that be-
nefits could not be discontinued as that would
amount to change in his compensation during his
term of office. The Caldwell Circuit Court, Bill
Cunningham , J., ruled that health insurance premi-
ums paid by county were compensation within
meaning of State Constitution, and appeal was
taken. The Court of Appeals, Wilhoit , C.J., held
that providing health insurance under group policy
covering county officials and employees does not
constitute payment of compensation for purposes of
state constitutional articles providing that compens-
ation of any public officer shall not be changed
after his election.

Reversed and remanded.
West Headnotes
[1] Counties 104 69

104 Counties
104III Officers and Agents

104k68 Compensation
104k69 k. In General. Most Cited Cases

Counties 104 70

104 Counties
104III Officers and Agents

104k68 Compensation
104k70 k. Salaries and Commissions.

Most Cited Cases
Providing health insurance under group policy cov-
ering county officials and employees does not con-
stitute payment of “compensation” or “salary” to
those officials for purposes of state constitutional
articles providing that compensation of any public
officer shall not be changed after his election and
setting forth maximum annual compensation which
may be paid to public officers. Const. §§ 161, 235,
246.

[2] Officers and Public Employees 283
100(1)

283 Officers and Public Employees
283III Rights, Powers, Duties, and Liabilities

283k93 Compensation and Fees
283k100 Increase or Reduction of Com-

pensation
283k100(1) k. In General. Most Cited

Cases
Payment of fringe benefit to public official may
amount to “compensation” within meaning of state
constitutional articles providing that compensation
of any public officer shall not be changed after his
election and setting forth maximum annual com-
pensation which may be paid to such officer; for
example, if scheme was devised to raise salary of
official through subterfuge of paying certain bene-
fits for him not uniformly available to similarly
situated officials, that scheme would not likely pass
constitutional muster. Const. §§ 161, 235, 246.

*953 James S. Miller, Caldwell County Attorney,
Princeton, for Appellants.
William E. Scent, Owensboro, for Appellee.

Before WILHOIT, C.J., and BUCKINGHAM and
GUIDUGLI , JJ.

OPINION
WILHOIT, Chief Judge.

945 S.W.2d 952 Page 1
945 S.W.2d 952
(Cite as: 945 S.W.2d 952)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0171380901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0171380901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0246052801&FindType=h
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104k68
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104k69
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=104k69
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104k68
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104k70
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=104k70
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS161&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS235&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS246&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=283
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=283III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=283k93
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=283k100
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=283k100%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=283k100%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=283k100%281%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS161&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS235&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS246&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0190970801&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0246107001&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0246052801&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0122144501&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0115020101&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0246052801&FindType=h


This appeal is from the order of the Caldwell Cir-
cuit Court determining that the health insurance be-
nefits provided by the appellants to the appellee
constituted “compensation” for purposes of Section
161 of the Kentucky Constitution and concluding
that the Caldwell County Fiscal Court (Fiscal
Court) could not provide or deny those health bene-
fits during the term of the appellee's office.

The appellee was appointed to the position of Cald-
well County Surveyor in 1977 and has served con-
secutive four-year terms of office by election since
that time. When the appellee entered office in 1990,
he and the Caldwell County Fiscal Court agreed he
would be compensated solely by fees. Apparently,
the maximum compensation he could receive has
never been set. SeeKRS 64.530(3) and 64.630. In
November 1992, the Fiscal Court began providing
health insurance to the appellee under a group
policy covering county employees and officials.
This insurance continued to be provided during the
remainder of that term of office and into the follow-
ing term which began in 1994. The appellee was
notified that the coverage would end as of June 15,
1994, because the county had changed insurance
carriers. Under its new group health insurance
policy, only officials and employees who worked at
least 30 hours each week were insurable.

The appellee brought this action, complaining that
the health insurance benefits in question amounted
to “compensation” for purposes of the Kentucky
Constitution, so they could not be discontinued as
that would amount to a change in his compensation
during his term of office. He asked that the Fiscal
Court either be required to provide him health in-
surance benefits for the remainder of his term or
that it be required to pay him $122.12 per month,
the cost of his health insurance, for the remainder
of his term in office.

*954 The trial court held that the health insurance
premiums paid by the county were “compensation”
under Section 161 of the Kentucky Constitution. It
ruled that discontinuance of the coverage violated
that section's prohibition against changing an offi-
cial's “compensation” during his term in office.

Consistent with this holding, the court concluded
that the Fiscal Court's act of providing health insur-
ance benefits in 1992 offended the same constitu-
tional provision. It ordered that the appellee reim-
burse the county for premiums paid on his behalf in
his previous term of office, but that the county
either obtain health insurance on behalf of the ap-
pellee or pay him $122.12 per month for the re-
mainder of his current term in office. This appeal
followed.

Section 161 of the Constitution of Kentucky
provides as follows:
The compensation of any city, county, town or mu-
nicipal officer shall not be changed after his elec-
tion or appointment, or during his term of office;
nor shall the term of any such officer be extended
beyond the period for which he may have been
elected or appointed.

Similarly, Section 235 of the constitution specifies
that[t]he salaries of public officers shall not be
changed during the terms for which they were elec-
ted; but it shall be the duty of the General As-
sembly to regulate, by a general law, in what cases
and what deductions shall be made for neglect of
official duties. This section shall apply to members
of the General Assembly also.

[1] A reading of the cases interpreting these sec-
tions of the constitution, as well as Section 246
which sets the maximum annual compensation
which may be paid to public officers, convinces us
that providing health insurance under a group
policy covering county officials and employees
does not constitute the payment of “compensation”
or “salary” to those officials within the meaning of
those terms as found in Sections 161, 235, and 246
of the Kentucky Constitution.

The authors and ratifiers of our present constitution
could not possibly have envisioned what in our cen-
tury has become the commonplace practice of em-
ployers furnishing benefits to employees over and
above their salaries and wages. These benefits,
which include such things as retirement plans,
health and disability insurance, and even life insur-
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ance, are commonly known as “fringe benefits.”
While these benefits certainly cost the employer,
they are not considered to affect the pay, wages, or
compensation of the employee but are considered
an additional benefit. Even though the decisions of
the former Court of Appeals are not entirely con-
sistent, compare Manning v. Sims, 308 Ky. 587,
213 S.W.2d 577 (1948)with Noland v. Estill Cty.,
304 Ky. 870, 202 S.W.2d 376 (1947), they leave
little doubt that the judicial branch of government
has long considered the constitution's reference to
“compensation” and “salary” to mean the actual
salary or fees paid to an officer. See Dennis v. Rich,
Ky., 434 S.W.2d 632 (1968); Cook v. Chilton, Ky.,
390 S.W.2d 656 (1965); Weber v. True, 304 Ky.
681, 202 S.W.2d 174 (1947).

Likewise, the two other branches of our govern-
ment have so interpreted the constitution. Over the
years, the legislative branch has passed statutes and
budgets prepared by the executive branch and, ap-
proved by them, have provided public officials with
“fringe benefits” such as health and life insurance
and payments into retirement systems, while at the
same time providing for those same officials an an-
nual salary equal to the maximum amount of com-
pensation permitted under Section 246 of the con-
stitution as interpreted by Matthews v. Allen, Ky.,
360 S.W.2d 135 (1962). See, e.g.,KRS 64.480;
64.485; 18A.210 and 18A.225.

If the “fringe benefits” paid to such public officials
amounted to “compensation” in the constitutional
sense, then the annual compensation of every pub-
lic official who received the maximum salary per-
mitted under Section 246 would have to be reduced
by the value of the “fringe” benefits received each
year. For this court to embark upon a new interpret-
ation of the constitution in the face of that so long
accepted by all branches of our government would
not only be irresponsible, but jurisprudentially un-
warranted. That also would be a sure prescription
for fiscal *955 chaos at both the state and local
levels of government.

[2] It should be understood that we are not holding
that the payment of a “fringe benefit” to a public

official can never amount to “compensation” under
the constitution. If, for example, some scheme were
devised to raise the salary of a particular official
through the subterfuge of paying certain benefits
for him not uniformly available to similarly situated
officials, that scheme would not likely pass consti-
tutional muster. That is not the situation now before
us. Here we are dealing with a fringe benefit which
initially was provided to county officials and em-
ployees regardless of the time they spent in service
to the county, and later was limited to those who
spent at least 30 hours each week in service to the
county. The provisions of health insurance to this
group plainly was not a scheme to change the ap-
pellee's compensation during the two terms in ques-
tion.

The order of the circuit court is reversed and this
matter is remanded to that court for entry of an or-
der dismissing the appellee's claim.

All concur.
Ky.App.,1997.
Caldwell County Fiscal Court v. Paris
945 S.W.2d 952
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Calvert Investments, Inc. v. Louisville & Jefferson
County Metropolitan Sewer Dist.
Ky.,1991.

Supreme Court of Kentucky.
CALVERT INVESTMENTS, INC., Appellant,

v.
LOUISVILLE & JEFFERSON COUNTY METRO-
POLITAN SEWER DISTRICT, and its following

Board Members, Gerald Neal, Sandy Metts, Walter
Fuelling, Phillip J. Anderson, Charles Martin,

Charles Schnell, Tim Firkins, Marvin Kessinger,
Gordon R. Garner; Louisville & Jefferson County

Board of Health, and its Director of Division of En-
vironmental Health, Clark Bledsoe; Commonwealth
of Kentucky Natural Resources and Environmental
Protection Cabinet and its Secretary, Appellants.

LOUISVILLE & JEFFERSON COUNTY BOARD
OF HEALTH and The Director of Environmental

Health, Clark Bledsoe, Appellants,
v.

CALVERT INVESTMENTS, INC.; Louisville &
Jefferson County Metropolitan Sewer District, Ger-
ald Neal, Sandy Metts, Phillip J. Anderson, Walter
Fuelling, Charles Martin, Charles Schnell, Tim Fir-

kins, Marvin Kessinger, Gordon R. Garner, and
Natural Resources & Environmental Protection

Cabinet, Appellees.
Nos. 90-SC-191-DG, 90-SC-198-DG.

March 14, 1991.

Owner and operator of private sanitary sewage
treatment facility filed action against city, members
of county metropolitan sewer district and its board
members, county board of health and its director,
and Natural Resources and Environmental Protec-
tion Cabinet (NREPC) and its secretary alleging the
agencies tortiously conspired to deprive operator of
business interest and interfered with its contract
with city. The Jefferson Circuit Court dismissed
claims against government defendants on grounds
of sovereign immunity, and operator appealed. The
Court of Appeals affirmed as to NREPC and as to

metropolitan sewer district, but reversed as to board
of health. Operator appealed. The Supreme Court,
Leibson, J., held that metropolitan sewer district
was not entitled to protection under state sovereign
immunity doctrine, but was subject to liability as a
municipal corporation.

Reversed in part, affirmed in part and remanded.

Stephens , C.J., filed a dissenting opinion.
West Headnotes
[1] Counties 104 141

104 Counties
104VII Torts

104k141 k. Nature and Grounds of Liability.
Most Cited Cases

Health 198H 367

198H Health
198HII Public Health

198Hk361 State and Local Boards, Districts,
and Employees

198Hk367 k. Duties and Liabilities. Most
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(Formerly 199k18 Health and Environment)

Health 198H 369

198H Health
198HII Public Health

198Hk369 k. Sanitary Districts, Boards, Of-
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health, which were special districts established and
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purpose in a local area, were subject to liability as
municipal corporations, and not entitled to state
sovereign immunity from tortious conduct, as state
sovereign immunity extended only to departments,
boards or agency which were integral parts of state
government; overruling Louisville & Jefferson
County Metro. Sewer Dist. v. Simpson, 730 S.W.2d
939. Const. §§ 230, 231.

[2] States 360 112.2(1)

360 States
360III Property, Contracts, and Liabilities

360k112 Torts
360k112.2 Nature of Act or Claim

360k112.2(1) k. In General. Most
Cited Cases
State sovereign immunity applied to both intention-
al and unintentional torts. Const. §§ 230, 231.

[3] Counties 104 222

104 Counties
104XII Actions

104k222 k. Pleading. Most Cited Cases

Municipal Corporations 268 742(4)

268 Municipal Corporations
268XII Torts

268XII(A) Exercise of Governmental and
Corporate Powers in General

268k742 Actions
268k742(4) k. Pleading. Most Cited

Cases
Claims against board members of metropolitan
sewer district and against county officials which
failed to specify individual capacity in complaint
heading, lacked specificity in body of complaint
and failed to seek judgment against officials and
concluding demand did not state separate cause of
action for personal liability against officials.

*134 Glenn A. Cohen, Borowitz & Goldsmith,
Louisville, for Calvert Investments.
Fred M. Goldberg, Edward L. Schoenbaechler,
Goldberg & Simpson, P.S.C., Louisville, for Board
of Health and Bledsoe.

Michael W. Lowe, Frank Gates Simpson, III,
Laurence J. Zielke, Pedley, Ross, Zielke, Gordinier
& Porter, Louisville, for Sewer Dist. and its Bd.
Dennis J. Conniff, Dept. of Law, Frankfort, for Nat-
ural Resources.
LEIBSON, Justice.
From 1967 to 1985 Calvert Investments, Inc.,
(“Calvert”) owned and operated a private sanitary
sewage treatment facility known as the Minor Lane
Heights Sewage Treatment Facility. In 1983, Cal-
vert reached an agreement with the City of Minor
Lane Heights (“City”) for the sale of this facility.
Calvert alleges that ultimately the City refused to
make this purchase, and thereafter the Common-
wealth of Kentucky's Natural Resources and Envir-
onmental Protection Cabinet would not renew Cal-
vert's operating permit.

Calvert sued the City for breach of contract. Cal-
vert's suit also named: (1) Louisville & Jefferson
County Metropolitan Sewer District (“MSD”) and
its Board Members, (2) Louisville & Jefferson
County Board of Health (“Board of Health”) and its
Director of the Division of Environmental Health,
and (3) Commonwealth of Kentucky, Natural Re-
sources and Environmental Protection Cabinet
(“NREPC”) and its Secretary, alleging these three
governmental agencies tortiously conspired to de-
prive Calvert of its business interests and tortiously
interfered with Calvert's contract with the City.

The trial court dismissed the claims against MSD,
the Board of Health, and NREPC, and the officers
of these agencies named in the Complaint, on
grounds of sovereign immunity. The Kentucky
Court of Appeals:

1) Affirmed as to NREPC which Calvert concedes
is an agency of state government (contending
simply that state sovereign immunity*135 does not
extend to intentional torts);

2) Affirmed as to MSD citing as controlling author-
ity Louisville & Jefferson Co. Metro. Sewer Dist. v.
Simpson, Ky., 730 S.W.2d 939 (1987), cert.
denied484 U.S. 964, 108 S.Ct. 453, 98 L.Ed.2d 393
(1987); and
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3) Reversed as to the Board of Health citing as con-
trolling authority Stephenson v. Louisville & Jeffer-
son Co. Bd. of Health, Ky., 389 S.W.2d 637 (1965).

Thus, the Court of Appeals has held that MSD en-
joys the protection of state sovereign immunity in
this case, but the Board of Health is subject to mu-
nicipal liability.

Both sides to this controversy, as did the Court of
Appeals, recognize that MSD and the Board of
Health are public corporations substantially identic-
al in character insofar as classifying them for pur-
poses of sovereign immunity versus municipal liab-
ility, and that MSD v. Simpson and Stephenson v.
Board of Health are conflicting authority. The
Court of Appeals decided as it did, and properly so,
on the premise it is “an intermediate appellate court
... bound to follow” Supreme Court decisions even
though the holdings are “conflicting” and the con-
flict is unresolved. Both sides sought discretionary
review where the Court of Appeals' decision was
adverse to them. We have accepted discretionary
review primarily to resolve this conflict.

MSD and the Board of Health are special districts
established and structured by statutes enacted by
the General Assembly to carry out a limited public
purpose in a local area. The question is whether
their tortious acts, if proved, partake of constitu-
tionally protected state sovereign immunity or
should be classified as the activities of a municipal
corporation. Common law tort immunity was repu-
diated for municipal corporations, whether the
activity is governmental or proprietary in nature, in
Haney v. City of Lexington, Ky., 386 S.W.2d 738
(1965), a principle reaffirmed in Gas Service Co.,
Inc. v. City of London, Ky., 687 S.W.2d 144 (1985).

Stephenson v. Louisville & Jefferson Co. Bd. of
Health, supra, following close on the heels of
Haney, was a negligence action for personal injur-
ies suffered by a hospital patient. The trial court
had dismissed the action against the Board of
Health following “the law ... with respect to gov-
ernmental immunity,” as it existed before Haney. In
Stephenson v. Board of Health, we state this law

“has since been significantly changed” with the ad-
vent of Haney wherein “we repudiated the doctrine
of governmental immunity as it applied to municip-
al corporations.” Stephenson, 389 S.W.2d at 638.
Stephenson then applied Haney as follows:
“The Louisville and Jefferson County Board of
Health was created by KRS 212.350. It was desig-
nated ‘a body politic and corporate’, with power to
‘sue and be sued'....
... It seems clear that the Board of Health is a muni-
cipal corporation. 37 Am.Jur., Municipal Corpora-
tions, Section 3 (page 618). In this respect it is in
the same category as the Louisville and Jefferson
County Metropolitan Sewer District and the Louis-
ville and Jefferson County Air Board. See Rash v.
Louisville & Jefferson County Met. S. Dist., 309
Ky. 442, 217 S.W.2d 232; [etc.].... Since it is such a
governmental unit, it falls squarely under the de-
cision in Haney v. City of Lexington, Ky., 386
S.W.2d 738 (decided May 22, 1964), and con-
sequently cannot claim governmental immunity.
....
The doctrine of state immunity from suit, decided
in Foley Construction Co. v. Ward, Ky., 375
S.W.2d 392, for obvious reasons does not apply.
See Gnau v. Louisville & Jefferson County Metro-
politan Sewer District, Ky., 346 S.W.2d 754.” Id. at
638.

Twenty-two years later in MSD v. Simpson, supra,
a narrow majority of this Court, without citing
Stephenson or overruling its holding, reached the
opposite result. Three separate Dissenting Opinions
called attention to this anomaly.

In addition to Stephenson v. Board of Health,
quoted above, and also within a *136 year of the
Haney case, our Court decided Louisville & Jeffer-
son Co. Metropolitan Sewer District v. Kirk, Ky.,
390 S.W.2d 182 (1965). Kirk alleged damage to his
residence caused by MSD's negligence in failing to
properly maintain the sewer beneath his home, in
breach of its easement contract. The trial court dis-
missed based on sovereign immunity, and our Court
reversed. Kirk's Complaint stated theories of liabil-
ity sounding in both tort and contract, but this
makes no difference because “[s]overeign im-
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munity applied to breach of contract cases on the
same footing as tort cases until the 1966 Act waiv-
ing its application.” Kentucky Center for the Arts v.
Berns, Ky., 801 S.W.2d 327, 330 (1990), citing
Cullinan v. Jefferson County, Ky., 418 S.W.2d 407
(1967).

Rash v. Louisville & Jefferson County Met. S. Dist.,
309 Ky. 442, 217 S.W.2d 232 (1949), quoted from
in the Stephenson case, as stated above, is the land-
mark case examining the constitutional basis for the
General Assembly to establish this type of govern-
mental agency, a Sewer District or a Board of
Health. The status of such agencies is defined in
Rash as “distinct municipal corporations.”
(Emphasis added.) Id., 217 S.W.2d at 236. We ex-
plain:
“This act deals with distinct municipal corpora-
tions. When the Metropolitan Sewer District was
established under the enabling statute, Chapter 76,
Kentucky Revised Statutes, it became an independ-
ent body politic charged with administration of des-
ignated affairs. It was created by the sovereign
power of the state as ‘a public body corporate, and
political subdivision’. KRS 76.010. The statute con-
stitutes its charter.... The Constitution in several
sections recognizes the existence, present and fu-
ture, of a municipal corporation other than a
county, city, town or taxing district. Sections 157,
158, 159, 161, 164, 165, 180, 181. The Metropolit-
an District is a separate entity acting for its own
purposes and possessing defined, though limited,
powers of a municipal community. It meets the
conventional descriptions or definitions of a
‘municipality.’ ” Id., 217 S.W.2d at 236.

Thus, these three cases, the Rash case defining
MSD as a municipal corporation, the Kirk case spe-
cifying that “the doctrine of immunity ... was abol-
ished in Kentucky, insofar as it attaches to a public
agency such as appellant (MSD),” and the Stephen-
son case holding “[t]he doctrine of state immunity
from suit ... does not apply” to such entities, would
foreclose any further claim of immunity in present
circumstances as frivolous but for the MSD v.
Simpson decision. The rationale of MSD v. Simpson
is that the liability of a municipal corporation ex-

tends only to a city and “whatever the District may
be, it is not a city.” Id. at 940. This statement ex-
tends the cloak of sovereign immunity to every
public corporation that is not a city without regard
to whether it is an arm of state government. Its
holding is in conflict with prior cases, cited above,
which should have been controlling. In our most re-
cent case on this subject, Kentucky Center for the
Arts Corp. v. Berns, supra, we state:
“Municipal corporations are local entities created
by act of the General Assembly and not agencies
performing the services of central state government.
As such they do not qualify for sovereign im-
munity. The term ‘municipal corporation’ is not
limited to a city, and it is not only a city that ‘is no
longer immune from suit for tort liability’ although
there is language in Louisville Metro. Sewer Dis-
trict v. Simpson, (730 S.W.2d at 940) that might be
construed to suggest otherwise. On the contrary, as
stated in Rash v. Louisville & Jefferson County
Metro. S. Dist., 309 Ky. 442, 217 S.W.2d 232, 236
(1949), a ‘municipal corporation’ means nothing
more than a local government entity created by the
state to carry out ‘designated’ functions.... [801
S.W.2d at 331-32].
The line between what is a state agency and what is
a municipal corporation is not divided by whether
the entity created by state statute is or is not a city,
but whether, when viewed as a whole, the entity is
carrying out a function integral to state govern-
ment.... [S]overeign immunity should extend only to
‘departments,*137 boards or agencies that are
such integral parts of state government as to come
within regular patterns of administrative organiza-
tion and structure.’ Kentucky Center for the Arts
Corporation does not qualify for sovereign im-
munity under this concept.” (801 S.W.2d at 332)
(emphasis added).

Likewise, “under this concept” neither the Louis-
ville & Jefferson County Metropolitan Sewer Dis-
trict nor the Louisville & Jefferson County Board
of Health qualify for sovereign immunity.

[1] The Majority Opinion in MSD v. Simpson erred
when it cited Gnau v. Louisville & Jefferson Co.
Metro. Sewer Dist., Ky., 346 S.W.2d 754 (1961) as
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holding “the District was an agency of the State”
with the immunity of the Commonwealth. The lan-
guage in Gnau used to reach this conclusion was
taken out of context. Gnau holds only that MSD did
not qualify as “a State agency as that term is em-
ployed in KRS 44.070 (the Board of Claims Act).”
The reason stated in Gnau for reaching this de-
cision was critical:
“[T]he waiver of immunity [in the Board of Claims
Act] attaches only to those agencies which are are
under the direction and control of the central State
government and are supported by monies which are
disbursed by authority of the Commissioner of Fin-
ance out of the State treasury.” Id. at 755.

Kentucky Center for the Arts Corp. v. Berns, supra,
explains:
“[T]he fundamental premise stated in Gnau ex-
presses both the reach of state sovereign immunity
and the waiver of that immunity in the Board of
Claims Act. It is:
‘... only to those agencies which are under the dir-
ection and control of the central State government
and are supported by monies which are disbursed
by authority of the Commissioner of Finance out of
the State treasury.’ [Emphasis added.] Supra.
This is a two-pronged test, the first consisting of
the ‘direction and control of the central State gov-
ernment,’ and the second consisting of being
‘supported by monies which are disbursed by au-
thority of the Commissioner of Finance out of the
State treasury.’ ” (801 S.W.2d at 331).

Neither MSD nor the Board of Health meets the
“two-pronged test” stated in Gnau and in Ky. Cen-
ter for the Arts. MSD v. Simpson is overruled.

The mainstream of American jurisprudence is rep-
resented by the Restatement, Second, Torts, §§
895B and 895C, which defines tort liability for mu-
nicipal corporations in terms of “local government
entities,” to include the modern day development of
“specially formed local governmental subdivisions
such as school, drainage or irrigation districts.” The
term municipal corporation was at first only applied
to “cities, towns and villages,” but in the context of
our discussion this is a matter of historical interest

only and not of legal consequences. These were the
first local public corporations created by the sover-
eign state; the use of public corporations to perform
special functions at the local level is of relatively
recent origin. Cities perform a broader range of
functions than local entities created by the state for
special purposes, but they are similar in that they
function as independent corporations within the
range of their statutory authority and have only
such powers as the legislature permits. The Restate-
ment uses the more comprehensive term, “local
government entity,” to include both in describing
the reach of municipal liability today. Restatement,
Second, Torts, § 895C. According to Rash v. MSD,
as quoted earlier in this Opinion, it would be un-
constitutional to create local districts of this nature
but for the fact they qualify under portions of our
Constitution authorizing municipal corporations.

The distinction we have made in Kentucky cases
between municipal corporations and counties, and
municipal corporations and school districts, is re-
cognized and commented on in Restatement,
Second, Torts, § 895C, Comment a, as follows:
“Under the governmental structure of some States,
however, certain types of geographic subdivisions,
such as counties *138 and school districts, have
been held to be entitled to any broader immunity
(either from suit or from tort liability) that has been
retained by the State itself, rather than being sub-
jected to the type of liability that is applicable to
cities and towns.... The classification is a matter of
governmental structure and statutory language for
the particular state,....”

Thus, while we in Kentucky have treated tort liabil-
ity for school districts and counties differently from
other local entities, this difference may be ex-
plained by their particular status. School districts
were created by the General Assembly and exist
only as a means for the state to carry out the Gener-
al Assembly's constitutional duty to “provide for an
efficient system of common schools throughout the
state.” SeeKentucky Constitution § 186; Rose v.
Council for Better Education, Ky., 790 S.W.2d 186
(1989). Counties are unincorporated political subdi-
visions of the state, preexisting its formation,
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whose existence is provided for constitutionally in
§§ 63, 64 and 65 of the Kentucky Constitution.
Both MSD and the Board of Health classify as mu-
nicipal corporations liable for their torts without
disturbing precedent extending state sovereign im-
munity to counties and school districts as represen-
ted by Cullinan v. Jefferson Co., supra. On the oth-
er hand, it is logically indefensible to deny the
reach of the Rash,Stephenson and Kirk cases to
cover MSD.

In the well-known words of former Chief Justice
John Palmore, “sovereign immunity should be lim-
ited strictly to what the Constitution demands, for
the simple reason that in a civilized society it is
morally indefensible.” Palmore, J., in dissent, Cull-
inan v. Jefferson Co., supra, 418 S.W.2d 411.
Prosser and Keaton on Torts, 5th Ed. (1984),
states:
“The most striking feature of the tort law of gov-
ernmental entities today is that the immunities,
once almost total, have been largely abolished or
severely restricted at almost all levels, often
through a complex process in which scholars and
commentators, judges and legislators all played an
important role.” Id. at 1055.

Except for an occasional lapse, our Kentucky Su-
preme Court has marched along this enlightened
path from Haney v. City of Lexington in 1964 to Ky.
Center for the Arts v. Berns in 1990. We have pro-
gressed to the point where, as duty requires, we de-
fer to the sovereign immunity of the central state
government mandated by §§ 230 and 231 of the
Constitution, but we reject extending sovereign im-
munity beyond “what the Constitution demands.”
Palmore, J., as quoted supra. The concept that the
government can do no wrong or that the govern-
ment cannot afford to compensate those whom it
wrongs in circumstances where a private entity
would be required to pay is unacceptable in a just
society.
“It is as much the duty of Government to render
prompt justice against itself in favor of citizens as it
is to administer the same between private individu-
als.” Abraham Lincoln, December 3, 1861, First
Annual State of The Union Message, as quoted by

Justice Palmore at 418 S.W.2d 411.

Both MSD and the Board of Health, when perform-
ing services similar to a private corporation, should
be liable for their torts. Indeed, the Complaint al-
leges the torts committed by the MSD and the
Board of Health were done in competing for Cal-
vert's business.

One of the arguments made by the appellees, which
we do not address, is whether some or all of the
misconduct alleged should be classified not as tor-
tious activity but exercise of the decision-making
functions unique to government. We have just con-
sidered a similar argument at length in Bolden, Ad-
mx., etc., et al. v. City of Covington, Ky., 803
S.W.2d 577 (to be rendered 2/14/91). The trial
court decided the present case on summary judg-
ment. The facts demonstrating the specific nature of
the misconduct alleged against MSD and the Board
of Health in this case are not yet developed suffi-
ciently to make a judgment about this issue at this
stage. If the actions taken by the officials and em-
ployees of these public corporations fit the ele-
ments of civil conspiracy and interference *139
with vested property rights as defined in tort law,
liability obtains. Tortious conduct is not excused
because it furthers the interest of public agencies.
But we cannot review the nature or the quality of
the acts involved until the proof is in. Further, it is
premature to decide these questions before the trial
court has decided them in the first instance, and at
the appropriate time.

[2] The appeal against the Natural Resources Envir-
onmental Protection Cabinet, which all parties
agree is an arm of state government constitutionally
protected by sovereign immunity, centers on Cal-
vert's claim that sovereign immunity protection
does not apply to intentional torts. The Court of
Appeals refused to draw a distinction between in-
tentional tortious conduct and unintentional tortious
conduct, relying upon Carter v. Pfannenschmidt,
Ky., 467 S.W.2d 777 (1971). Carter involved a
claim of defamation which our Court held fell with-
in “the applicability of the doctrine of sovereign
immunity.” 467 S.W.2d at 778. NREPC cites, as
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well, Jones v. Board of Education of Daviess
County, Ky., 470 S.W.2d 829 (1971) and Comm.
Dept. of Highways v. Davidson, Ky., 383 S.W.2d
346 (1964), both of which involved intentional
torts, and both of which held the charged miscon-
duct fell within the protection of sovereign im-
munity. As we have said earlier in this Opinion, our
decision that the state is not liable for the torts of its
agents is not a matter of choice, but of constitution-
al mandate for public agencies that qualify for state
sovereign immunity under the Kentucky Constitu-
tion, §§ 230 and 231. In establishing the sovereign
immunity principle, these two sections of the Ken-
tucky Constitution make no distinction between in-
tentional and unintentional torts. Therefore we are
not free to make any such distinction. A wrong is a
wrong, whether intentionally or negligently com-
mitted, but unless our Constitution is changed the
sovereign state cannot be held liable in a court of
law for either intentional or unintentional torts
committed by its agents.

Next we consider the personal liability of various
public officials named in the Complaint. These in-
clude the Board Members of the Metropolitan Sew-
er District, Clark Bledsoe, who is identified in the
heading to the Complaint as Director of Division of
Environmental Health at Louisville and Jefferson
County Board of Health, and Charlotte E. Baldwin,
identified as Secretary of the Natural Resources and
Environmental Protection Cabinet. We have faced
the difficult problem of deciding whether a com-
plaint alleges personal liability in two recent cases,
Morgan v. O'Neil, Ky., 652 S.W.2d 83 (1983) and
Smith v. Isaacs, Ky., 777 S.W.2d 912 (1989), which
reach different results based upon what we perceive
to be factual differences.

[3] We quite agree with Calvert that the named in-
dividuals cannot avoid personal liability for tortious
misconduct by cloaking themselves in sovereign
immunity. See Board of Trustees of Univ. of Ken-
tucky v. Hayse, Ky., 782 S.W.2d 609 (1990); Gould
v. O'Bannon, Ky., 770 S.W.2d 220 (1989); Guffey
v. Cann, Ky., 766 S.W.2d 55 (1989). Nevertheless,
the question is whether the Complaint does in fact
state a basis for personal liability and seek damages

in an individual capacity. We are persuaded by the
failure to specify individual capacity in the heading,
the lack of specificity in the body, and the failure to
seek judgment against such individuals in the con-
cluding demand, that the Complaint fails to state a
separate cause of action for personal liability
against any particular individual. The demand for
judgment, in pertinent part is:
“2. Judgment in favor of Calvert against MSD, the
Board of Health and the Cabinet ... [‘for’] their
civil conspiracy, and their tortious interference with
contract.
3. Punitive damages in favor of Calvert against
MSD, the Board of Health and the Cabinet, all in an
amount as the evidence will sustain.”

For the reasons stated, we reverse the decision of
the Court of Appeals applying sovereign immunity
to Louisville & Jefferson County Metropolitan
Sewer District, and we affirm the Court of Appeals
in all other respects. The within case is remanded to
the trial court for further proceedings consistent
with this Opinion.

*140 COMBS,LAMBERT, REYNOLDS, SPAIN
and WINTERSHEIMER, JJ., concur.
STEPHENS, C.J., dissents by separate opinion.
STEPHENS, Chief Justice, dissenting.
I respectfully dissent. The Court of Appeals de-
cision applying sovereign immunity to Louisville
and Jefferson County Metropolitan Sewer District
(MSD) should be affirmed and that court's decision
denying sovereign immunity to the Board of Health
should be reversed.

The majority opinion notes that all parties to this
suit as well as the Court of Appeals “recognize that
MSD and the Board of Health are public corpora-
tions” that are essentially the same as far as determ-
ining whether sovereign immunity applies. The
Court of Appeals found that sovereign immunity
protects one of the “public corporations,” MSD; but
does not protect the other “public corporation,” the
Board of Health. This Court had the duty of resolv-
ing this conflict.

The majority presents a lengthy explanation as to
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why sovereign immunity does not protect MSD nor
the Board of Health. The critical aspect seems to be
that these two entities are municipal corporations,
thus not within the protected area of sovereign im-
munity.

The issue in this case is not whether the entities in
issue are public corporations, that point is con-
ceded. Rather, the issue is whether MSD and the
Board of Health are quasi-municipal corporations,
and thus protected by sovereign immunity.

It is correct that this Court retracted the doctrine of
sovereign immunity as it applied to municipal cor-
porations. Haney v. City of Lexington, Ky., 386
S.W.2d 738, 742 (1964), reh'g denied, (1965). In
Haney we also noted, “[w]e wish to make it plain,
however, that this opinion does not impose liability
on the municipality in the exercise of legislative or
judicial or quasi-legislative or quasi-judicial func-
tions.”

This Court found that MSD is a quasi-municipal
corporation with the duty of protecting and pre-
serving public health. Fawbush v. Louisville and
Jefferson Co. Metro. Sewer Dist., Ky., 240 S.W.2d
622, 624 (1951). “[T]he general rule has been that
[quasi-municipal corporations] are not liable for
torts. Thus for example, a metropolitan sewer dis-
trict may be immune to tort liability as a political
subdivision of the county, which is a political sub-
division of the state.” 18 McQuillan, Municipal
Corporations, § 53.05 (3d ed. & Supp.1984). See
Louisville & Jefferson Co. Metro. Sewer Dist. v.
Simpson, Ky., 730 S.W.2d 939 (1987)cert.
denied484 U.S. 964, 108 S.Ct. 453, 98 L.Ed.2d 393
(1987).

This Court found the Board of Health to be a muni-
cipal corporation and thus unable to claim govern-
mental immunity in Stephenson v. Louisville & Jef-
ferson Co. Bd. of Health, Ky., 389 S.W.2d 637, 638
(1965). Stephenson should be overruled. Haney,
supra, which held that municipal corporations are
no longer immune from liability as a general rule,
was the basis of our opinion in Stephenson.

The Stephenson opinion stretched the Haney de-

cision in holding that no municipal corporation can
claim governmental immunity. The Stephenson
opinion failed to note that immunity still exists for
quasi-municipal corporations such as MSD and the
Board of Health.

The majority cites several cases including Rash v.
Louisville & Jefferson Co. Metro. Sewer Dist., 309
Ky. 442, 217 S.W.2d 232 (1949), for the proposi-
tion that MSD is a municipal corporation. The only
case, however, that presents a true conflict is Steph-
enson which should be overruled. Neither Rash nor
Haney speak to whether sovereign immunity would
be applied to MSD or the Board of Health. These
cases simply define “municipal corporation.” Since
MSD and the Board of Health are quasi-municipal
corporations, sovereign immunity protects these en-
tities from liability.

I would overrule Stephenson and hold MSD and the
Board of Health immune from liability.

Ky.,1991.
Calvert Investments, Inc. v. Louisville & Jefferson
County Metropolitan Sewer Dist.
805 S.W.2d 133
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CITY OF COLD SPRING v. CAMPBELL
COUNTY WATER DIST.
Ky.,1960

Court of Appeals of Kentucky.
CITY OF COLD SPRING, Kentucky, Appellant,

v.
CAMPBELL COUNTY, Kentucky, WATER DIS-

TRICT, Appellee.
Feb. 12, 1960.

Declaratory judgment action brought by county wa-
ter district for an adjudication that it had right to
provide water service to a certain specified area and
that city could not serve that area. From a judgment
of the Circuit Court, Campbell County, Raul J.
Stapleton, J., the city appealed. The Court of Ap-
peals, Clay, C., held that the water district did not
have exclusive authority to operate in the territory
comprising the district and that the controversy
between the two corporate bodies concerning the
right to serve the area involved was within the jur-
isdiction of the Public Service Commission.

Reversed with directions.

Moremen, J., and Montgomery, C. J., dissented.
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405IX(A) Domestic and Municipal Purposes
405k183 Establishment or Acquisition of

Works by Public Authorities
405k183(1) k. In General. Most Cited
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Waters and Water Courses 405 183.5

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases
(Formerly 405k1831/2)

Where a controversy concerns the general statutory
right or authority of a city, water district or public
utility to furnish service within a certain area, the
question is one of law and must be determined by a
court.

*270 Harold A. Luersen, Cincinnati, Ohio, for ap-
pellant.
Ralph Rich, William B. O'Neal, Covington, and
Squire Ogden, James S. Welch, Ogden, Brown,
Robertson & Marshall, Louisville, for amicus curi-
ae.
George Muehlenkamp, Newport, for appellee.
CLAY, Commissioner.
This declaratory judgment action was brought by
appellee, Campbell County Water District, for an
adjudication that it has the right to provide water
service in a certain specified area, and to have it ad-
judged that appellant, City of Cold Spring, may not
serve this area. The Chancellor entered a judgment
in accordance with the prayer of the Water District.

The basis for the court's determination was the legal
conclusion that the Water District had the exclusive
right to furnish water within the confines of the dis-
trict territory.

Three difficult questions are raised on this appeal:
(1) whether the court has original jurisdiction to de-
termine the broad legal right or authority of the
City generally to serve this area (regardless of
which party has the better right under the specific
facts shown by this record), (2) if the court has such
jurisdiction, whether the Water District has exclus-

ive authority to serve this area, and (3) assuming
each to have a statutory right to serve, whether a
court may in an original proceeding determine
which shall be given a preference.

The City of Cold Spring has owned and operated a
water distribution system since 1942. The Water
District was organized in 1953, and its territory ori-
ginally included all the unincorporated territory of
Campbell County. Later its boundaries were en-
larged to include several incorporated cities. (Not
Cold Spring.)

In 1957 the City's water supply became inadequate,
and it sought a new source. It rejected an offer
made by the Water District.

*271 In April 1957, Cold Spring and the City of
Covington filed a joint application before the Pub-
lic Service Commission seeking permission for
Covington to furnish water to Cold Spring. Both
cities were granted certificates of public conveni-
ence and necessity to construct facilities for trans-
porting the water. Rates were also approved.

In order to obtain the water under the above certi-
ficates, it is necessary for Covington to extend its
water lines about three-fifths of a mile and for Cold
Spring to construct approximately two and a half
miles of water line to the point of delivery. The best
passageway for these conduits was through the
Johns Hill area where there are about forty-three
homes which have never been supplied with water
by the Water District. Some twenty-six of the home
owners had indicated in writing their desire to ob-
tain water from Cold Spring through the new pipe
line.

We are not sure of the exact time this proposal to
furnish water to Johns Hill began to crystallize, but
the Water District did file an intervening petition in
the proceedings before the Public Service Commis-
sion and specifically asked that the Johns Hill area
and other unincorporated areas in Campbell County
be defined as the Water District territory. However,
the Commission did not rule on this intervening pe-
tition.
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On April 17, 1958, this action was commenced by
the Water District against Cold Spring, which was
about four days before the City sold revenue bonds
to finance the improvement of its water distribution
system. On June 11, 1958, the City began construc-
tion of its two and a half miles of water line along
and within the right of way of the Johns Hill road.
Shortly thereafter the Water District developed a
planfor the construction of a large storage tank in
the vicinity of Johns Hill, the principal purpose of
which was to furnish water to the City of Highland
Heights, but would permit it to serve the com-
munity here involved.

The City contends the circuit court had no jurisdic-
tion of this proceeding because the determination of
the specific preferential right to serve the Johns Hill
area is vested in the Public Service Commission un-
der the provisions of KRS 278.020 and 278.040. It
is argued that neither party may construct new fa-
cilities to furnish this service without a certificate
of public convenience and necessity from the Pub-
lic Service Commission; that such certificate has
been granted to the City; and that the Water District
has not obtained one. We will assume for the mo-
ment that such a certificate is necessary. Since the
City's certificate is not broad enough to authorize
this proposed operation, neither party has been au-
thorized by the Commission to furnish the service.
Consequently, no action of the Commission has
settled this controversy.

Before we reach the question of the superior right
to serve this area, the issue presented is whether or
not the Water District has the exclusive right to fur-
nish water within the designated confines of the
District. Or to put the question conversely, has the
City any authority to serve anywhere within the
Water District territory (regardless of whether or
not the Water District even intends to or will fur-
nish a requested service)?

[1] This is a question of law pertaining to the gener-
al powers of the City and the Water District. It
presents a question of the construction of statutes,
and does not involve a question of fact which the
Commission is pre-eminently qualified to determ-

ine. The court has jurisdiction to determine the ex-
tent of the authority of either or both the City and
the Water District.

Such was decided in City of Olive Hill v. Public
Service Commission, 305 Ky. 249, 203 S.W.2d 68,
71. In that case the Public Service Commission, in
a proceeding before it, had undertaken to decide
that a city was without authority to sell and distrib-
ute electrical current beyond the city limits.
(Having so determined, it authorized other utilities
to furnish the same *272 service.) This Court held
that the ‘legal right or authority’ of a city to supply
patrons beyond its corporate limits was a question
of law which the Commission could not decide and
which a court had jurisdiction to decide. No issue
of preferential right as between competing utilities
was determined in that case. As a matter of fact, the
latter part of the opinion makes it quite clear that
the Commission had jurisdiction to determine ques-
tions involving unnecessary duplication of plants.

The decision in the Olive Hill case must be limited
to a holding that a court, rather than the Commis-
sion, has jurisdiction to determine whether or not a
municipality (or other entity in the public utility
field) has the general power to serve a particular
area. On the basis of that decision, and in answer to
our first question, we must uphold the jurisdiction
of the Chancellor in this case to determine whether
or not the City of Cold Spring had any authority to
serve anywhere within the confines of the estab-
lished Water District territory.

[2] Our next question is whether the City had such
authority, or whether the Water District had exclus-
ive rights throughout its territory. The Chancellor
decided for the Water District, apparently on the
ground that unless the Water District had an exclus-
ive right, cities and perhaps other public utilities,
by invading water district territory, might eventu-
ally destroy the water district. This overlooks the
fact that it is the duty of the Public Service Com-
mission to prevent ruinous competition, and that the
Public Service Commission can adequately protect
the Water District. Perhaps even more disastrously,
this holding completely ignores the need for service
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of those residents within the Water District territory
whom the Water District may be unable, or unwill-
ing, to serve, and whom the Water District has no
obligation to serve. (There are substantial unserved
areas in the Water District limits.)

[3] We are offered no authority whatsoever for the
proposition that a water district has the exclusive
right to furnish service within its confines. No such
authority is given by statute (Chapter 74, KRS). On
the other hand, statutory law (KRS 96.150) grants
to the City the unrestricted authority to furnish this
service within five miles of its city limits (which in-
cludes the area here involved). The statute giving
the City such right in this area was in effect long
before the Water District was created. Surely if the
legislature intended a water district to have an ex-
clusive right, it would have so provided.

[4] Under the statutes relating to cities and water
districts, both of the parties to this controversy are
given equal and concurrent general authority to
serve the Johns Hill area. The Water District con-
tends its constitutional rights will be violated if the
City is permitted to invade its territory. This argu-
ment is based on an assumed exclusive right within
the territory, which we have just pointed out does
not exist.

The Water District contends that the question be-
fore us was determined in Board of Com'rs of
Louisville Extension Water District v. Yunker, Ky.,
239 S.W.2d 984.That suit involved the right of the
Louisville Water Company to serve a particular
new customer outside the city limits in an area
where the company had available facilities. The
Water District there contended, as here, that it had
the exclusive right to furnish water to residents
within its territory. The decision effectively denied
such claimed exclusive right. It was held the Water
Company had a right to serve those consumers
which it was in a position to serve and which the
District could not serve within the immediate fu-
ture, thereby recognizing the right of a city to serve
a new customer in the water district territory.

[5] The Water District maintains this decision is

controlling authority for the proposition that only
under the conditions appearing in that case might a
city serve a consumer in water district territory.
Certain language in the latter part of the *273 opin-
ion suggested such a possibility. However, this
question was not presented in the case and could
not properly have been decided therein. Even if the
court had undertaken to decide such question by
way of obiter dictum, the conclusion reached would
have lacked any authoritative impact whatever be-
cause, as admitted in one of our later opinions, the
court had overlooked the authority granted cities by
KRS 96.150 to serve outside their city limits.Louis-
ville Water Co. v. Public Service Commission, Ky.,
318 S.W.2d 537.

We therefore reach the conclusion on the second
question presented that both the City and the Water
District have been granted by statute a legal right
and authority to furnish service in the Johns Hill
area. The Chancellor erred in deciding to the con-
trary.

[6] The foregoing erroneous conclusion led the
court to adjudge in substance that the Water District
had a preferential right to serve the Johns Hill area,
which was in effect the granting of a certificate of
convenience and necessity to construct facilities
and furnish this particular service. If the judgment
may be thus construed, it invades the jurisdiction of
the Public Service Commission.

[7]KRS 278.020(1) provides as follows:
‘(1) No person shall begin the construction of any
plant, equipment, property or facility for furnishing
to the public any of the services enumerated in KRS
278.010, except ordinary extensions of existing sys-
tems in the usual course of business, until such per-
son has obtained from the Public Service Commis-
sion a certificate that public convenience and ne-
cessity require such construction. Upon the filing of
an application for such a certificate, and after a
public hearing of all parties interested, the commis-
sion may issue or refuse to issue the certificate, or
issue it in part and refuse it in part.'

While both cities and water districts are by KRS
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278.010(2) expressly exempted from the definition
of ‘utilities', this statute uses the word ‘person’, and
such public corporations are subject to its provi-
sions.City of Covington, Kentucky v. Public Ser-
vice Commission of Kentucky, Ky., 327 S.W.2d
954.

[8] Clearly in a case such as the one before us, the
Commission is pre-eminently qualified to determ-
ine which of these two competing political subdivi-
sions is best qualified to, and should serve the
Johns Hill area. That is the business of the Com-
mission, and is not a matter for the original juris-
diction of courts. This fundamental principle was
recognized in the Olive Hill case (City of Olive Hill
v. Public Service Commission, 305 Ky. 249, 203
S.W.2d 68), and in the following cases: City of
Vanceburg v. Plummer, 275 Ky. 713, 122 S.W.2d
772;Kentucky Utilities Co. v. Public Service Com-
mission, Ky., 252 S.W.2d 885;Public Service Com-
mission v. Mt. Vernon Tel. Co., Ky., 300 S.W.2d
796;City of Covington, Kentucky v. Public Service
Commission of Kentucky, Ky., 327 S.W.2d 954.
See also United States v. Western Pacific R. Co.,
352 U.S. 59, 77 S.Ct. 161, 1 L.Ed.2d 126.

We must therefore conclude, in answer to our third
question, that the judgment is erroneous to the ex-
tent it purports to authorize the Water District to
serve the Johns Hill area with new facilities. (The
judgment likewise would have been erroneous had
it granted such specific right to the City.)

Because the statutes relating to this subject matter
are somewhat complex and confusing, and because
some of our cases appear to have been miscon-
strued, we here recapitulate our conclusions in this
controversy:

[9] (1) Where a controversy concerns the general
statutory right or authority of a city, water district
or public utility to furnish service within a certain
area, the question*274 is one of law and must be
determined by a court.

(2) The statutes do not grant to water districts ex-
clusive authority to operate in the territory compris-
ing the district, and KRS 96.150 does authorize cit-

ies to furnish water service in territory contiguous
to the city that lies within five miles of its corporate
limits.

(3) Controversies between persons or corporate
bodies engaged in a public utility enterprise con-
cerning the right to construct new facilities to serve
a particular customer or class of customers (other
than ordinary extensions of existing systems in the
usual course of business) are within the jurisdiction
of the Public Service Commission upon application
made under KRS 278.020 for a certificate of public
convenience and necessity.

The judgment is reversed, with directions to enter a
judgment declaring the rights of the parties consist-
ent with this opinion.

MILLIKEN, J., not sitting.
Judge MOREMEN with whom Chief Justice
MONTGOMERY joins, dissenting.
KRS 278.040 states: ‘The jurisdiction of the com-
mission (Public Service Commission) shall extend
to all utilities in this state.'

KRS 278.010(3) reads: “Utility' means any person,
except a water district organized under Chapter 74
or a city, who owns, controls, operates or manages
any facility used * * *.'

The above statutes suggest strongly that neither cit-
ies nor water districts were under the jurisdiction of
the commission, the rationale being that the citizens
and voters of a city, or a water district, would have
sufficient control over the management of either
one.

In City of Olive Hill v. Public Service Commission,
305 Ky. 249, 203 S.W.2d 68, 70, the city of Olive
Hill was furnishing electricity to approximately 800
customers, about half of whom resided outside the
city limits. Upon complaint, and after a hearing, the
commission entered an order holding that a city
was without authority to distribute electricity out-
side its corporate limits, and ordered the city to dis-
continue so doing as soon as another utility con-
structed lines to serve those patrons. The question
on appeal was whether the commission possessed
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authority to enter such an order. The court said:
‘We agree with the City that the Commission's
powers are purely statutory and are limited to the
regulation of rates and service of utilities.KRS
278.040(2); Public Service Commission v. Blue
Grass Natural Gas Co., 303 Ky. 310, 197 S.W.2d
765, and authorities therein cited. It follows that the
Commission was without jurisdiction to determine
that the City has no legal right or authority to sup-
ply patrons beyond the corporate limits and to order
it to cease so doing. This is a question for a court of
original jurisdiction and not the Commission; there-
fore, the Franklin Circuit Court erred in holding
that the Commission possessed this authority.'

The word ‘service’ is defined by KRS 278.010, and
does not include territorial disputes.

Strangely enough this opinion indicated that even
though the commission had no jurisdiction over a
city by the terms of the definition in the act, still
when it went beyond its borders it was subject to
the commission's supervision as to rates and ser-
vices. The court said:
‘As the Commission was without jurisdiction to or-
der the City to cease this service, which was a ques-
tion that could only be decided by a court of com-
petent original jurisdiction, and as the Commission
(so long as the City is not prevented by a court
from operating beyond its boundaries) should have
regulated the rates and compelled the *275 City to
give adequate service to patrons residing without its
limits rather than to have issued certificates of con-
venience and necessity to appellees, the judgment
of the Franklin Circuit Court upholding the order of
the Commission is hereby reversed, and the case is
sent back to the commission for action in conform-
ity with this opinion.'

It will be noticed that although the court sur-
rendered its judicial power to the commission so far
as rates and services were concerned, it carefully
retained the court's jurisdiction in territorial dis-
putes and we believe this case, as did the Olive Hill
case, involves a territorial dispute.

The majority opinion states: ‘While both cities and

water districts are by KRS 278.010(2) expressly ex-
empted from the definition of ‘utilities', this statute
uses the word ‘person’, and such public corpora-
tions are subject to its provisions.'In other words,
since subsection (2) of KRS 278.010 reads:
“Person' includes natural persons, partnerships, cor-
porations, and two or more persons having a joint
or common interest,' and cities and water districts
are public corporations, they are subject to the pro-
visions of the act. We have quoted at the beginning
of this discussion the subsection which immediately
follows wherein water districts and cities are ex-
pressly excluded and we cannot follow the logic
that although they are excluded they are persons
and persons are covered by the act, therefore the
commission has jurisdiction of cities and water dis-
tricts.

The next thing that is somewhat disturbing to us
about the opinion is the fact that it ignores com-
pletely the territorial integrity which we believe the
legislature intended a water district to have.KRS
Chapter 74 seems to be deeply concerned with ter-
ritorial and boundary limitations. Some of the per-
tinent statutes are: KRS 74.010 which sets out pro-
cedure for the creation of a water district and re-
quires that the petition to the county court describe
the territory intended to be included in it. It gives
the county court power to strike off any part of the
territory which will not be benefited.KRS 74.090
gives the power of condemnation.KRS 74.100
provides that whenever a water supply line or sys-
tem is in operation in any water district, it may ac-
quire the existing system.KRS 74.110 provides
means by which the boundaries of the district may
be enlarged or diminished. But the power to annex
or strike off territory is lodged in the county court,
not the public service commission.

The opinion in Board of Com'rs of Louisville Ex-
tension Water District v. Yunker, Ky., 239 S.W.2d
984, gives us the distinct impression that the court
at that time was of opinion that the incorporation of
a water district gave the district higher rights in that
territory than anyone else. Under the majority opin-
ion, it seems that a water district has no franchise or
monopoly of value, that its creation is no more than
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a bare charter to do business, very much the same
as a newly incorporated private business; that it has
no preemptive rights in any territory. Under this de-
cision two abutting cities could serve water within
the territorial limits of the other city if the commis-
sion permitted it.

In conclusion, we are unable to reconcile the opin-
ion just handed down in Warren Rural Electric Co-
operative Corporation v. Electric Plant Board of the
City of Bowling Green, Ky., 331 S.W.2d 117, with
the majority opinion in the case at bar. It is true that
KRS 96.880 excluded municipalities from supervi-
sion of the public service commission, in connec-
tion with their electric plants. We believe that KRS
278.010(3) does the same thing for water districts
and cities.

The City of Olive Hill case has been cited and re-
lied upon many times and we believe that if we are
not going to follow it, that case should be over-
ruled, and a new rule clearly stated.

For the foregoing reasons we respectfully dissent.

Ky.,1960
City of Cold Spring v. Campbell County Water
Dist.
334 S.W.2d 269
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CITY OF NEW ROCHELLE v. FRIEDMAN
N.Y.City Ct. 1947

City Court, City of New Rochelle, New York.
CITY OF NEW ROCHELLE, on Complaint of

DASSLER,
v.

FRIEDMAN.
SAME

v.
MOHAWK UTILITIES CORPORATION.

Oct. 9, 1947.

Proceeding by the City of New Rochelle, on Com-
plaint of Clarence A. Dassler, Building Inspector of
the City of New Rochelle, against Andrew Fried-
man and against Mohawk Utilities Corporation, for
alleged violation of zoning ordinance prohibiting
the conducting of business in a residential area.

Judgment against defendants in accordance with
opinion.
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cultured group.

[5] Zoning and Planning 414 305

414 Zoning and Planning
414V Construction, Operation and Effect

414V(C) Uses and Use Districts
414V(C)2 Accessory Uses and Buildings

414k304 Residence, Accessory Uses
414k305 k. Artists and Professional

Persons. Most Cited Cases
(Formerly 268k601)

One conducting a business in residential area of su-
pervising and contracting for enrollees of a summer
camp in a place other than an actual residence is not
a “professional person” within zoning ordinance of
City of New Rochelle permitting maintenance of
office of member of a profession in a residential
district and is, together with corporate lessor per-
mitting such activities, subject to prescribed pen-
alty.

**682 *655 Aaron Simmons, Corp. Counsel, and
Murray C. Fuerst, Asst. Corporation Counsel, of
New Rochelle, for plaintiff.
Charles S. Friedman, of Mount Vernon, for defend-
ants.
RUBIN, Acting City Judge.
The defendant Friedman is charged on the com-
plaint of the Building Inspector of the City of New
Rochelle with having on October 26, 1946, at 30
Eastchester Road in this City, ‘wilfully and unlaw-
fully violated Article VII, Sec. 1, of the Zoning Or-
dinance of the City of New Rochelle, by conducting
a business on the premises at the above place, tow-
it, by maintaining the business office of a summer
camp at said place’.

The corporate defendant stands charged by the
same complaint with having committed a violation
of the same ordinance provision, by permitting the
defendant Friedman to so unlawfully conduct him-
self. The corporate defendant is the landlord of the
individual defendant.

Trial was had before the Court without a jury. The
corporate defendant chose to rest upon the testi-
mony offered by the individual defendant, and the

record is clear that the corporate defendant know-
ingly leased the premises to the defendant Friedman
for such activities as he conducted upon its
premises in the demised portion thereof; so that if
Friedman has violated the law, the corporate de-
fendant is equally guilty.

*656 The defendant, upon the trial, challenged the
complainant's testimony by undertaking to demon-
strate that he was not conducting a business on the
premises, and that if he were found to be conduct-
ing a business on the premises he was, nevertheless,
immune under the law, on the theory that he was a
professional man carrying on the business of a pro-
fessional man in the premises and that he therefore
came within the exceptions in the ordinance which
permit certain professions to be carried on in a res-
idential area from which businesses are otherwise
excluded. The property involved in this proceeding
is such a residential area. In support of his position
the defendant called to the witness stand the distin-
guished former Superintendent of Schools, Dr. Her-
bert C. Clish, as an expert witness for the proposi-
tion that the activities of the defendant were those
of a professional man. Dr. Clish so testified.

The premises in question are in what is known as
an R-5 District. Business as such is not permitted
therein, except in certain specified and very restric-
ted cases therein specifically enumerated. The pro-
visions of the ordinance defining the permitted uses
in R-1 District, all of which **683 would by the
scheme of the ordinance be likewise permitted in an
R-5 District, permit an exception to the dwelling
use in the following language (art. III, § 1, subd.
[d]):

‘(d) Professional office or studio of a physician,
surgeon, doctor, lawyer, architect, musician, artist,
teacher, registered nurse, or other similar profes-
sional person residing on the premises and incident-
al to such residence, including a small professional
name plate or sign as the only display or advert-
ising.’

[1] So as to meet the question directly, this Court
finds as a fact that the defendant on the date
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charged in the information was in fact conducting a
business on the premises, namely, the business of
supervising and contracting for enrollees of a sum-
mer camp. This Court also finds as a fact that the
activities of the defendant in the demised premises
were not incidental to any residence on the part of
the defendant therein, and that the defendant's true
residence was across the hall from the apartment in
question in which the camp activities were carried
on. We are left then with the single question as to
whether, even if the Court were to find that the
business was incidental to a residential use, the de-
fendant enjoys the status of a professional man and
thereby obtains immunity from prosecution under
the ordinance.

Unfortunately, the term profession is not defined in
any portion of the ordinance. However, the context
of the sentence *657 creating the exception indic-
ates that to come within its provision one must be
of a character and pursuit comparable to ‘a physi-
cian, surgeon, doctor, lawyer, architect, musician,
artist, teacher, registered nurse’.

[2] Prosecutions under the ordinance are in the
nature of criminal proceedings and carry as punish-
ment therefor possible fines as high as $100 per day
for each and every day the violation continues.‘Of
course, it is axiomatic that in the creation of a penal
offense it should be embodied in language descript-
ive of the act or omission and sufficiently certain to
show what was intended to be prohibited and pun-
ishable’.People v. Loremady Realty Corporation,
188 Misc. 944, 946, 69 N.Y.S.2d 688, 690. The
same principle should and does apply to statutes
penal in character, as is this one.

[3] Are the terms of this statute sufficiently explicit
to inform those who are subject to it as to what con-
duct on their part will render them liable to any
penalty? Can any citizen in the use of his property,
whether owned or leased, determine whether he is
within or without the law, so that he may determine
whether a refusal to obey a mandate of the Building
Inspector would subject him to the substantial pen-
alties of the ordinance? It is fundamental in Amer-
ican law, of course, that a statute which does not fix

an ascertainable standard is repugnant to the due
process clause in the Federal Constitution, Amend-
ment 14, and that the rule of ‘ascertainable stand-
ards' is applicable alike to civil and **684 criminal
cases.Small Co. v. American Sugar Refining Co.,
267 U.S. 233, 239, 45 S.Ct. 295, 69 L.Ed. 589.

‘That the terms of a penal statute creating a new of-
fense must be sufficiently explicit to inform those
who are subject to it what conduct on their part will
render them liable to its penalties is a well-
recognized requirement, consonant alike with or-
dinary notions of fair play and the settled rules of
law; and a statute which either forbids or requires
the doing of an act in terms so vague that men of
common intelligence must necessarily guess at its
meaning and differ as to its application violates the
first essential of due process of law.’Connally v.
General Construction Co., 269 U.S. 385, 391, 46
S.Ct. 126, 70 L.Ed. 322.

[4] However, it is equally a basic rule of statutory
interpretation that in construing a statute of this
character we must apply to its language the mean-
ing and effect generally attributed to words by the
common speech of men, and not some esoteric
standard held by a more select or cultured group.In
re Guerin, 271 App.Div. 717, 69 N.Y.S.2d 142,
146.

Using this standard of interpretation, the Court feels
that regardless of its great respect for the academic
and the personal *658 opinion of as great an edu-
cator as Dr. Clish, his appraisal of the defendant
and of his activities must yield to the ordinary lay-
men's conception of what constitutes a professional
man and professional activity within the contempla-
tion of the Zoning Ordinance. Our own ordinance
has not been construed judicially on this specific
subject.

In a long series of cases involving taxation from
which professional men would be exempt, the high-
er Courts of this State have held that life insurance
agents, insurance brokers, undertakers and em-
balmers, custom house brokers, textile brokers, res-
taurant and food engineers, registered practitioners
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before the Interstate Commerce Commission, fur-
niture designers, travel consultants and business
consultants, do not enjoy the status in the eyes of
the law of professional persons. The most recent of
these decisions is found in De Vries v. Graves, 292
N.Y. 529, 54 N.E.2d 379,affirming266 App.Div.
1030, 44 N.Y.S.2d 535.

Of course, it might be argued that this line of cases
is not necessarily a precedent, because the doubt
that might have existed in each of them would ne-
cessarily be resolved in favor of the taxing power
of the State. As fine a test as can be found in the re-
ported cases is derived from the language of the
Court of Appeals in Geiffert v. Mealey, 293 N.Y.
583, 586, 59 N.E.2d 414, 415, where the Court
ruled “What is a profession? In general, it may be
said that a profession includes any occupation or
vocation in which a professed knowledge of some
department of science or learning is used by its
practical application to the affairs of others, either
advising, guiding or teaching them, and in serving
their interests or welfare in the practice of an art
founded on it. The word implies attainments in pro-
fessional knowledge, as distinguished from **685
mere skill, and the application of such knowledge
to uses for others as a vocation.”

Direct light is finally shed on the subject by a most
recent Special Term decision in Village of East
Hampton v. Mulford, 188 Misc. 1037, 65 N.Y.S.2d
455, wherein the Village sought to permanently en-
join the defendant from conducting a riding
academy on his premises which were located in a
residential district. The language of the East Hamp-
ton ordinance is comparable to our own. The Su-
preme Court disagreed with the defendant's conten-
tion that he was a member of a recognized profes-
sion-and its reasoning in that case appeals to this
Court.

[5] The Court, accordingly, is impelled to find, and
does find, that the activities of the defendant Fried-
man, which he was conducting with the knowledge
and consent of the corporate lessor, represents a vi-
olation of the ordinance by each of them and each
defendant is accordingly found guilty as charged.

*659 Regardless of the disposition of these particu-
lar cases, this Court strongly recommends that the
ordinance be so further defined that other citizens
may not unnecessarily be left in doubt as to the pro-
priety of their activities in the residential areas of
the City under the Zoning Ordinance. Clarity of
language and specific definitions in these cases will
serve a far better purpose than prosecutions.

This matter is adjourned to the Court's calendar for
October 17, 1947, at which time both defendants
are directed to appear and respective counsel will
be heard on the question of imposition of sentence.

N.Y.City Ct. 1947
City of New Rochelle, on Complaint of Dassler v.
Friedman
190 Misc. 654, 78 N.Y.S.2d 681
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Public Service Com'n of Kentucky v. Dewitt Water
Dist.
Ky.,1986.

Supreme Court of Kentucky.
PUBLIC SERVICE COMMISSION OF KEN-

TUCKY, Appellant,
v.

DEWITT WATER DISTRICT, Appellee.
EAST CLARK WATER DISTRICT and Warren

County Water District, Appellant,
v.

PUBLIC SERVICE COMMISSION and David L.
Armstrong, Attorney General, Division of Con-

sumer Protection, Appellee.
Nos. 86-SC-342-DG, 86-SC-362-DG

Nov. 26, 1986.

In one case, the Franklin Circuit Court held that de-
preciation expense on contributed property should
be allowed to water district the same as for other
property. In other cases, the Franklin Circuit Court
determined that the Public Service Commission
properly disallowed rate recovery for depreciation
expense on contributed property to water districts.
After conflicting action by the Court of Appeals,
the Supreme Court, Wintersheimer, J., held that: (1)
Commission's denial of rate recovery for depreci-
ation expense on contributed property with respect
to water districts that were nonprofit utilities that
were political subdivisions of county government
with no private capital and no corporate investors
was unlawful act in contravention of statutory and
regulatory requirements; (2) disallowance of depre-
ciation with respect to the water districts was un-
reasonable and amounted to confiscatory govern-
mental policy; and (3) depreciation expense on pub-
licly owned water district plant that had been pur-
chased by federal grants and contributions and/or
tap-on fees should be allowed in revenue require-
ment of public water districts.

One Court of Appeals decision affirmed; the other

decision reversed.

Vance, J., concurred in result only.
West Headnotes
[1] Public Utilities 317A 194

317A Public Utilities
317AIII Public Service Commissions or Boards

317AIII(C) Judicial Review or Intervention
317Ak188 Appeal from Orders of Com-

mission
317Ak194 k. Review and Determina-

tion in General. Most Cited Cases
It is responsibility of reviewing court to protect
parties subject to regulatory authority of Public Ser-
vice Commission from arbitrary and capricious ac-
tion.

[2] Waters and Water Courses 405 203(6)

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges

405k203(6) k. Establishment and Reg-
ulation by Public Authority in General. Most Cited
Cases
Public Service Commission's denial of rate recov-
ery for depreciation expense on contributed prop-
erty to water districts which were nonprofit utilities
that were political subdivisions of county govern-
ment with no private capital and no corporate in-
vestors was unlawful act in contravention of stat-
utory and regulatory requirements; statute requires
regulated utilities to keep accounts in uniform sys-
tem in accordance with specific standards, statute
requires Commission to consider costs of reproduc-
tion, among other factors, in valuing plant property
for rate-making purposes, and statute requires that
water districts be permitted to charge rates which
will provide for adequate depreciation reserves.
KRS 74.480, 278.220, 278.290.

[3] Waters and Water Courses 405 203(6)

405 Waters and Water Courses
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405IX Public Water Supply
405IX(A) Domestic and Municipal Purposes

405k203 Water Rents and Other Charges
405k203(6) k. Establishment and Reg-

ulation by Public Authority in General. Most Cited
Cases
Fact that Kentucky was original value state did not
preclude water districts which were nonprofit utilit-
ies that were political subdivisions of county gov-
ernment with no private capital and no corporate in-
vestors from taking depreciation expense on con-
tributed property, where original cost was only one
factor to be considered in valuing utility's property,
under statutes, with Public Service Commission be-
ing required to consider various factors, including
cost of reproduction as going concern. KRS
278.290.

[4] Waters and Water Courses 405 203(6)

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges

405k203(6) k. Establishment and Reg-
ulation by Public Authority in General. Most Cited
Cases
Public Service Commission's denial of rate recov-
ery for depreciation expense on contributed prop-
erty with respect to water districts which were non-
profit utilities that were political subdivisions of
county government with no private capital and no
corporate investors was unreasonable and amounted
to confiscatory governmental policy; disallowance
of depreciation expense as rate recovery permitted
substantial portion of property of district to be con-
sumed by current customers without requiring cus-
tomers to pay for a replacement, and total plants,
not just portion financed by noncontributed funds,
were wearing out.

[5] Waters and Water Courses 405 203(6)

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges

405k203(6) k. Establishment and Reg-
ulation by Public Authority in General. Most Cited
Cases
When considering issue of confiscation and determ-
ining whether Public Service Commission's denial
of rate recovery for depreciation expense on con-
tributed property was confiscatory with respect to
water districts which were nonprofit utilities that
were political subdivisions of county government
with no private capital and no corporate investors,
future as well as present must be considered, with
determination being made as to whether rates com-
plained of were yielding and would yield sum suffi-
cient to meet operating expenses.

[6] Waters and Water Courses 405 203(6)

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges

405k203(6) k. Establishment and Reg-
ulation by Public Authority in General. Most Cited
Cases
Public Service Commission's disallowance of de-
preciation expense by denying rate recovery for de-
preciation expense on contributed property to water
districts which were nonprofit utilities that were
political subdivisions of county government with
no private capital and no corporate investors was
not sound utility management practice; if districts
did not have sufficient revenues to cover replace-
ment costs, due to refusal to recognize total depre-
ciation expense, districts would be forced to short-
term credit market for funding, which would raise
overall cost to district, and higher rates were con-
cededly inevitable in event districts were forced in-
to short-term credit market.

[7] Waters and Water Courses 405 203(6)

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges

405k203(6) k. Establishment and Reg-
ulation by Public Authority in General. Most Cited
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Cases
Purpose of depreciation expense as applied to non-
profit water districts does not relate to recoupment
of investment, but rather, relates to renewal and re-
placement. KRS 74.480, 278.220, 278.290.

[8] Waters and Water Courses 405 203(6)

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges

405k203(6) k. Establishment and Reg-
ulation by Public Authority in General. Most Cited
Cases
Proper rate-making treatment for depreciation ex-
pense of contributed property with respect to water
districts which were nonprofit utilities that were
political subdivisions of county government with
no private capital and no corporate investors was to
allow depreciation on contributed plant as operating
expense, with fact that utility did not make invest-
ment in plant being of no consequence in context of
publicly owned facilities.

[9] Waters and Water Courses 405 203(6)

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges

405k203(6) k. Establishment and Reg-
ulation by Public Authority in General. Most Cited
Cases
Depreciation expense on publicly owned water dis-
trict plant that has been purchased by federal grants
and contributions and/or customer tap-on fees
should be allowed in revenue requirement; publicly
owned water district had no private investor capital
and its rates did not generate return on rate base,
and public water districts relied on internally gener-
ated cash flow.

*726 John N. Hughes, Thomas A. Marshall, Frank-
fort, for Public Service commission.
James M. Honaker, Frankfort, for Dewitt Water
District.
Charles E. English, Murry A. Raines, English Lu-

cas Priest & Owsley, Bowling Green, James W.
Clay, Winchester, for East Clark Water District and
Warren County Water District.
David L. Armstrong, Atty. Gen., Frankfort, Pamela
Johnson, James D. Brannen, Paul E. Reilander Jr.,
Frankfort, for Attorney General, Division of Con-
sumer Protection.
WINTERSHEIMER, Justice.
These two cases represent a conflict between panels
of the Court of Appeals as well as a conflict in the
same division of the Franklin Circuit Court. Both
Court of Appeals opinions were rendered the same
day and recognize that their conflict should be re-
solved by this Court.

The question is whether the Public Service Com-
mission may disallow a depreciation expense on
contributed property when determining the rates of
publicly-owned water districts.

The resolution of this question is important and it
appears that both sides have *727 some merit to
their respective positions. If depreciation is con-
sidered to be the allocation of an investment over a
period of time, it could be said that depreciation ex-
penses on contributed property should not be al-
lowed because to allow such an expense would re-
quire the customers to, in part, pay again for facilit-
ies for which they had already paid in full. On the
other hand, failure to allow depreciation for rate-
making purposes on contributed property would ne-
cessarily cause this property to be utilized only by
the present generation and become unavailable as
an ongoing asset.

Contributed property is property obtained by the
water district either through government grants or
directly from customer contributions. Con-
sequently, the water district has title to but no spe-
cific investment in the property. No imputed in-
terest expense is claimed. However, for rate-
making purposes, the water districts desire to list as
an expense depreciation on the contributed proper-
ties. The Commission considers depreciation for ac-
counting purposes but not for rate-making.

In the Dewitt case, the circuit court held that depre-
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ciation expense on contributed property should be
allowed the same as for other property. The court
noted that recipients of this contributed property
would be limited to the present generation if depre-
ciation expense were not allowed. In the East Clark
Water case the circuit court held that the appropri-
ate role of depreciation is to recapture invested cap-
ital. Here, the water districts have no investments in
these facilities because they are contributed prop-
erty. Consequently, the circuit court determined
that the Commission properly disallowed rate re-
covery for depreciation expense on contributed
property.

There are approximately 115 water districts in the
Commonwealth of Kentucky which are nonprofit
political subdivisions of county government. They
have no investor or private capital. Their rates, as
regulated by the Public Service Commission do not
generate a return on rate base. The water districts
are permitted to earn net revenues based either on a
debt services cost formula or on a percentage of op-
erating expenses known as an operating ratio.
Lower operating expenses mean lower rate recov-
ery.

The Dewitt Water District has 83 customers and is
a publicly owned utility which has furnished water
service in a rural section of Knox County since
1971.

The Warren County Water District has been in ex-
istence for 16 years. It has two divisions, a water
division and a sewer division. It owns a water treat-
ment plant but also purchases treated water from
the city of Bowling Green.

The East Clark Water District provides water ser-
vices to residential customers living in rural Clark
County. It began its operation in March, 1979, and
has approximately 300 customers.

The districts argue that the Commission's rate-
making determination in regard to a disallowance
for depreciation is an unlawful and unreasonable
exercise of its regulatory authority and that the reg-
ulatory agency has acted in an arbitrary and capri-
cious manner. They also maintain that the custom-

ers and the company are virtually one and the same
and that they desire to pay rates which are suffi-
cient to provide for the orderly replacement of ex-
isting water plant facilities. They contend that there
is no question relating to private capital and no out-
side investors involved in this situation.

The Public Service Commission argues that the de-
preciation expense should not be allowed and that
the order of the Commission be upheld as being in
conformity with the law, both statutory and case
law. They maintain that the water districts failed to
accept the distinction between accounting and rate
making and that the criteria for appellate review has
been properly met in the East Clark and Warren
County cases.

The Attorney General's Consumer Protection Divi-
sion argues that the Commission properly disal-
lowed depreciation because nonprofit water dis-
tricts that attempt to charge customers for facilities
purchased with grant money and customer *728
contributions are violating the spirit of the grants
and frustrating the governmental intent. In addition
the Attorney General contends that the districts are
attempting to assess a double charge on tap-on fees
and other customer contributions and the result is a
confiscation of rate-payer funds in violation of the
law.

This Court affirms the decision of the Court of Ap-
peals in the Dewitt water case and reverses the de-
cision in the East Clark and Warren County cases.
Depreciation expense on contributed plant property
may be considered as an operating expense for rate-
making purposes in matters involving publicly held
water districts as distinguished from investor-
owned companies.

The Public Service Commission's disallowance of
rate of recovery for depreciation expense on con-
tributed property was arbitrary, capricious and con-
fiscatory.

The standard of review of commission action is
found in KRS 278.410 which provides for judicial
review on a showing by clear and convincing evid-
ence that the Commission's order is unlawful or un-
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reasonable. The decision to disregard depreciation
expenses on contributed property effectively re-
duced recoverable revenues for each of the districts
involved.

[1] It is the responsibility of the reviewing court to
protect the parties subject to the regulatory author-
ity of the Commission from arbitrary and capricious
action. Kentucky Power Company v. Energy Regu-
latory Commission of Kentucky, Ky., 623 S.W.2d
904 (1981) holds that judicial intervention is per-
missible only when the reviewing court determines
that the Commission has not dealt fairly with the
utility. The failure of the Commission to allow a
rate recovery for depreciation expense on contrib-
uted property could have a substantial impact on
the financial stability of the publicly-owned sys-
tems and their ability to continue to provide needed
water utility services to the rural areas of this state.

The disallowance of depreciation expense on con-
tributed property by the Commission is opposed to
its statutory mandate, constitutional prohibitions
against confiscation and sound utility management
practices.

[2] The Commission's denial of rate-recovery for
depreciation expense on contributed property is an
unlawful act in contravention of statutory and regu-
latory requirements. KRS 278.220 and the Uniform
System of Accounts require the water district to ac-
count for depreciation on all classes of depreciable
property as an operating expense.

Water districts subject to the regulatory jurisdiction
of the commission are required to maintain a uni-
form system of accounts. KRS 278.220. The applic-
able system promulated by the Public Service Com-
mission for water and sewer districts is codified in
a regulation manual entitled, “Uniform System of
Accounts for Class C and D Sewer Utilities,” which
became effective October 1, 1979. This manual
specifically requires that depreciation of contrib-
uted property be accounted for in language identical
to the National Association of Railway and Utility
Commissioners (NARUC) regulation pertaining to
donated property which is in accord with generally

accepted accounting principles set forth by the
American Institute of Public Accountants.

The uniform system required by the Commission
provides that depreciation expense be treated as a
utility-operating expense account. Section 403 of
the uniform system, entitled Depreciation Expense,
provides that the account shall include the amount
of depreciation expense for all classes of depre-
ciable utility plant in service. The clear language of
the Commission's own regulations draws no dis-
tinction between depreciation of contributed and
noncontributed plant property. The source of the
funds does not affect the properties' status as depre-
ciable or nondepreciable. Consequently, the stated
rate-making treatment of depreciation expense on
property financed by federal grants and customer
contributions is to view the expense the same as for
that of noncontributed property.

KRS 278.290 requires the Commission to consider
cost of reproduction, among other *729 factors, in
its valuation of plant property for rate-making pur-
poses. The Commission must follow the valuation
standards set out in KRS 278.290 so that there will
be a check on its assessment of assets and liabilities
of utilities subject to its regulation.

KRS 278.290(1) provides the method for valuation
of a utility's property for rate-making purposes. The
plant to be valued is the plant used to give the ser-
vice.

There are essentially three methods for evaluating a
utility's property. The original cost method uses the
cost of utility plant to the person first devoting it to
public use. The fair value method examines the fair
value of the utility's property in service at the time
of the rate inquiry. The reproduction cost method
applies the reproduction cost to the utility's existing
plant.

[3] The Commission argues that water districts are
not entitled to take depreciation expense on contrib-
uted property because Kentucky is an original value
state. It cites Princess Anne Utilities Corporation v.
Commonwealth, 211 Va. 620, 179 S.E.2d 714
(1971) as authority that an original value jurisdic-
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tion should not allow depreciation on contributed
property. KRS 278.290 provides that Kentucky is
not exclusively an original cost jurisdiction. Origin-
al cost is only one factor to be considered in valu-
ing the utility's property. The Commission must
consider various factors including cost of reproduc-
tion as a going concern.

We have previously held that contributed property
must be included in valuing the utility plant for pur-
poses of assessing a rate base. Rate base is the
value of the facility of a utility employed in provid-
ing its services. City of Covington v. Public Service
Commission, Ky., 313 S.W.2d 391 (1958) held that
the Commission's order excluding a federal grant
from the city's water plant's rate base was unlawful.
We are not convinced by the Commission's at-
tempts to distinguish City of Covington, supra, on
the basis that its holding is limited to “rate base”
cases. The concern in City of Covington is the prop-
er valuation for public utilities in assessing the rev-
enue requirements needed by the utility. The Com-
mission cannot disregard contributed plant property
purchased through federal grants in making its de-
termination. If the Commission must consider all
plant property for rate-making purposes, it follows
that it must consider all operating expenses in-
curred in conjunction with the use of the property.
Therefore, depreciation expense must be treated
uniformly for all plant property thus acquired.

Depreciation is a concern to most enterprises, but it
is of particular importance to water and sewer utilit-
ies because of the relatively large investment in
utility plants required to produce each dollar of an-
nual revenue. Water districts are capital intensive,
asset-wasting enterprises. The structure of a water
plant, comprised of innumerable components, de-
mands allocation of proper depreciation to ensure
financial stability. Adequate depreciation allowance
is critical in order to allot to the district sufficient
revenue to provide for a replacement fund for all its
plant property, contributed or noncontributed.

KRS 74.480 requires the Commission to establish
such rates and charges for water as will be suffi-
cient at all times to provide an adequate fund for re-

newals, replacement and reserves.

This statute indicates the legislative intent that wa-
ter operations must have sufficient revenues to
provide for depreciation. The Commission's reduc-
tion of the depreciation expense is in contravention
of this legislative directive. Therefore it is an un-
lawful act.

[4] The Commission cites no authority for disallow-
ing depreciation of the property of the water dis-
trict. Reference to a “well-established policy of dis-
allowing depreciation in connection with facilities
funded with contributions in aid of construction” is
not sufficient. KRS 278.220 provides that regulated
utilities shall keep their accounts in a uniform sys-
tem in accordance with the standards of NARUC.
The guidelines of *730 the Commission define de-
preciation as “loss in service value not restored by
current maintenance” and require that depreciation
be treated as an operating expense. KRS 74.480 re-
quires that districts be permitted to charge rates
which will provide for adequate depreciation re-
serves. Consequently depreciation should be al-
lowed as an expense. The Commission's disallow-
ance of depreciation in this situation is unreason-
able and amounts to a confiscatory governmental
policy.

A determination by the Commission will not with-
stand judicial review if it is unreasonable pursuant
to KRS 278.410. Unreasonable has been construed
in a rate-making sense to be the equivalent of con-
fiscatory. This Court has equated an unjust and un-
reasonable rate to confiscation of utility property.
We have declared that rates established by a regu-
latory agency must enable the utility to operate suc-
cessfully and maintain its financial integrity in or-
der to meet the just and reasonable nonconfiscatory
tests. See Commonwealth ex rel Stephens v. South
Central Bell Telephone Company, Ky., 545 S.W.2d
927 (1976).

The rates established by the Commission will not
generate sufficient revenues to enable the districts
to provide for an adequate depreciation account and
replacement fund. Disallowance of depreciation ex-
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pense as a rate recovery permits a substantial por-
tion of the property of the district to be consumed
by present customers without requiring the custom-
ers to pay for replacement. Approximately 50 per-
cent of Warren County's total utility plant is attrib-
utable to federal grants. Sixty-four percent of the
East Clark District's plant is attributable to federal
grants and customer contributions.

Both state and federal constitutions protect against
confiscation of property without regard to the
source of acquisition funds. See Board of Commis-
sioners v. New York Telephone Company, 271 U.S.
23, 31, 46 S.Ct. 363, 70 L.Ed. 808 (1926).

[5] When considering the concept of confiscation,
the future as well as the present must be considered.
It must be determined whether the rates complained
of are yielding and will yield a sum sufficient to
meet operating expenses. See McCardle v. Indiana-
polis Water Company, 272 U.S. 400, 47 S.Ct. 144,
71 L.Ed. 316 (1926). Depreciation is uniformly re-
cognized as an operating expense and it is import-
ant that the amounts set aside to cover depreciation
of public utility property be large enough to replace
the property when it is worn out. 64 Am.Jur.2d
Public Utilities § 182 (1972).

The districts' total plants are wearing out, not just
that portion financed by noncontributed funds. The
Commission's disallowance of rate recovery of de-
preciation expense is unreasonable and constitutes a
taking of the property of the districts without just
compensation.

[6] The Commission's disallowance of depreciation
expense is not sound utility management practice.
The Commission has ignored one of its most im-
portant roles which is to provide the lowest possible
cost to the rate payer. In refusing to recognize the
total depreciation expense, it does not consider the
obvious. If the districts do not have sufficient rev-
enues to cover replacement costs, they will be
forced to the short-term credit market for funding
which will raise the overall cost to the district. The
Commission conceded that higher rates were inevit-
able in the event the districts were forced into the

short-term credit market. In the Dewitt case, the
Commission expressed its concern over rate case
expense. Invocation of the bonding authority
provided by KRS 74.300 would undoubtedly escal-
ate the expenses of all the districts involved far
beyond the present cost.

Other jurisdictions have recognized the necessity of
setting rates sufficient to provide for replacement
costs. Westwood Lake v. Dade County, Fla., 264
So.2d 7 (1972) held that to arbitrarily disregard that
part of a utility's equipment because it was contrib-
uted ignores reality and would result in rate in-
creases later when it was necessary to replace the
equipment. *731Du Page Utility Company v.
Illinois Commerce Commission, 47 Ill.2d 550, 267
N.E.2d 662 (1971) stated in part that depreciation
should be allowed because a utility will need to re-
place from time to time properties which become
obsolete in order to sustain customer services.

Therefore in order to properly assess the revenue
requirements of water districts, it is critical that the
commission consider all of the district's operating
expenses. Failure to do so will result in an inaccur-
ate computation of the operating ratio on which the
allowable rates hinge and jeopardize the financial
integrity and stability of the districts.

It is important to remember that this case involves
water districts which are nonprofit utilities organ-
ized under Chapter 74 of the Kentucky Revised
Statutes. The owners and consuming ratepayers are
essentially the same individuals because the dis-
tricts are political subdivisions of county govern-
ment. They have no private capital and no corporate
investors who must be satisfied as to traditional
profits. Their rates do not generate a return on rate
base. The water districts are permitted to earn net
revenues based on a debt service formula or on an
operating ratio computed in accordance with a per-
centage of operating expenses. Lowering operating
expenses means lowering rate recovery.

[7] Water lines are indivisible and not identifiable
as to the source of funds used to purchase them.
The elements causing depreciation indiscriminately
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take their toll over time on the service life of all
plant facilities. The districts are responsible for
making replacements and are obliged by statute to
make provisions for future replacements. The pur-
pose of depreciation expense as applied to nonprofit
water districts does not relate to a recoupment of
investment. The overriding statutory concept is re-
newal and replacement. The Commission's argu-
ment relative to recoupment of investment is
without merit and unconvincing.

[8] The Commission is required by statute to treat
depreciation as an operating expense to provide an
adequate fund for renewals, replacement and re-
serves. The proper rate-making treatment for depre-
ciation expense of contributed property is to allow
depreciation on contributed plant as an operating
expense. The fact that the utility did not make an
investment in the plant is of no consequence in the
context of publicly-owned facilities. The water dis-
trict must eventually replace this plant which cus-
tomers are using and the ratepayers are therefore
obligated to provide funds for this replacement. The
proper rate-making treatment of depreciation ex-
pense on property financed by federal grants and
customer contributions is to treat the expense the
same as that for noncontributed property. See City
of Covington.

The Commission misinterprets and misapplies Pub-
lic Service Commission v. Continental Telephone
Co., Ky., 692 S.W.2d 794 (1985), which related to
job development tax credit, intrastate toll revenues
and return on rate base. There was no issue of de-
preciation expense involved in that case which can
be applied here.

Chapter 74, by definition, does not apply to
privately owned utilities which have investors to
provide needed funds on their behalf in expectation
of legitimate monetary dividends. The water dis-
tricts sole concern is continuous water service to its
members and consumers who are one and the same.

Board of Public Utilities Commissioners v. New
York Telephone Co., supra, held that constitutional
protections against confiscation does not depend on

the source of money used to purchase the property.
It is enough that it is used to render the service.

The propriety of permitting a reasonable depreci-
ation deduction on property of a utility is not de-
pendent on the source of funds for the original con-
struction of the plant. See DuPage, supra, and Lan-
gan v. West Keansburg Water Co., 51 N.J.Super.
41, 143 A.2d 185 (1958).

Any water district will be required to replace prop-
erty and plant which have become*732 obsolete or
whose useful lives have expired in order to sustain
continued service to the customers. Therefore, the
utility should be entitled to a reasonable depreci-
ation deduction on its entire plant in-service for the
purpose of computing its operating expenses. De-
preciation by definition includes only that loss
which cannot be restored by current maintenance.
See Lindheimer v. Illinois Bell Telephone Co., 292
U.S. 151, 54 S.Ct. 658, 78 L.Ed. 1182 (1934).

[9] The Commission's rate-making determinations
in these cases constitute an unlawful and unreason-
able exercise of its regulatory authority. It is the
holding of this Court that depreciation expense on a
publicly-owned water district plant that has been
purchased by federal grants and contributions and/
or customer tap-on fees should be allowed in the
revenue requirement because they have no private
investor capital and their rates do not generate a re-
turn on rate base. Public water districts rely on in-
ternally generated cash flow.

The decision of the Court of Appeals in Dewitt Wa-
ter District is affirmed. The decision of the Court of
Appeals in East Clark County Water District and
Warren County Water District is reversed.

All concur, except VANCE, J., who concurs in res-
ult only.
Ky.,1986.
Public Service Com'n of Kentucky v. Dewitt Water
Dist.
720 S.W.2d 725
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Kentucky Center for the Arts Corp. v. Berns
Ky.,1990.

Supreme Court of Kentucky.
KENTUCKY CENTER FOR THE ARTS COR-

PORATION, Movant,
v.

Hendrik J. BERNS, Respondent.
andHendrik J. BERNS, Movant,

v.
KENTUCKY CENTER FOR THE ARTS COR-

PORATION, Respondent.
Nos. 89-SC-898-DG, 90-SC-057-DG.

Dec. 27, 1990.
As Modified Jan. 17, 1991.

Slip-and-fall action was filed against Kentucky
Center for the Arts Corporation. The Circuit Court,
Jefferson County, dismissed claim on grounds that
sovereign immunity applied to corporation.
Plaintiff appealed. The Court of Appeals ruled that
sovereign immunity applied but had been waived
by legislation providing that revenues derived from
corporation shall be used for procurance of insur-
ance. Corporation moved for discretionary review.
The Supreme Court, Leibson, J., held that corpora-
tion did not qualify for protection under concept of
state sovereign immunity expressed in Constitution,
and thus, General Assembly could not extend sov-
ereign immunity to corporation.

Affirmed.

Vance, J., dissented and filed opinion joined by
Stephens , C.J.
West Headnotes
[1] States 360 84

360 States
360II Government and Officers

360k84 k. Corporations Controlled by State.
Most Cited Cases
Kentucky Center for Arts Corporation did not qual-
ify for protection under concept of the state sover-

eign immunity expressed in Constitution, and thus,
General Assembly could not extend sovereign im-
munity to corporation through Board of Claims Act,
where corporation was not created to discharge any
governmental function, was not under direction or
control of central state government, but that of its
directors who were appointed for four-year terms
and acted autonomously, and performed substan-
tially same functions as any private business en-
gaged in entertainment business. KRS 44.070 et
seq., 153.400-153.460; Const. § 231.

[2] States 360 191.2(1)

360 States
360VI Actions

360k191 Liability and Consent of State to Be
Sued in General

360k191.2 Power to Waive Immunity or
Consent to Suit

360k191.2(1) k. In General. Most
Cited Cases

(Formerly 360k191(1.1))
General Assembly has power of statutory waiver of
sovereign immunity which it exercises through
Board of Claims Act and which permits General
Assembly to control extent to which waiver shall be
permitted; however, General Assembly has no
power to extend sovereign immunity beyond limits
of area constitutionally protected. KRS 44.070 et
seq.; Const. §§ 14, 54, 231, 241.

[3] States 360 191.1

360 States
360VI Actions

360k191 Liability and Consent of State to Be
Sued in General

360k191.1 k. In General. Most Cited
Cases

(Formerly 360k191(1))
Not every business can be immunized under sover-
eign immunity provision of Constitution simply be-
cause it is established by act of General Assembly.
Const. § 231.
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[4] Municipal Corporations 268 723

268 Municipal Corporations
268XII Torts

268XII(A) Exercise of Governmental and
Corporate Powers in General

268k723 k. Nature and Grounds of Liabil-
ity. Most Cited Cases
“Municipal corporations” are local entities created
by act of General Assembly and not agencies per-
forming services of central state government, and
thus, “municipal corporations” do not qualify for
sovereign immunity. KRS 44.070 et seq.; Const. §
231.

[5] Municipal Corporations 268 1.1

268 Municipal Corporations
268I Creation, Alteration, Existence, and Dissol-

ution
268I(A) Incorporation and Incidents of Exist-

ence
268k1 Nature and Status as Corporations

268k1.1 k. In General. Most Cited
Cases

(Formerly 268k1)

Municipal Corporations 268 723

268 Municipal Corporations
268XII Torts

268XII(A) Exercise of Governmental and
Corporate Powers in General

268k723 k. Nature and Grounds of Liabil-
ity. Most Cited Cases
“Municipal corporation,” within meaning of sover-
eign immunity provision of Constitution, is not lim-
ited to city; “municipal corporation” means nothing
more than local government entity created by state
to carry out designated functions.

[6] States 360 84

360 States
360II Government and Officers

360k84 k. Corporations Controlled by State.
Most Cited Cases
For purposes of sovereign immunity, line between

what is state agency and what is municipal corpora-
tion is not divided by whether entity created by
statute is or is not city, but whether, when viewed
as whole, entity is carrying out function integral to
state government. Const. § 231.

*328 Richard G. Segal, Eileen Walsh, Louisville,
for movant Ky. Center for the Arts.
C. Thomas Hectus, Ken Nevitt, Williams & Wag-
oner, Louisville, for respondent Berns.
LEIBSON, Justice.
In November, 1987, Hendrik J. Berns filed suit in
Jefferson Circuit Court alleging he fell and sus-
tained permanent injuries at the Kentucky Center
for the Arts, 530 W. Main Street, Louisville, Ken-
tucky, when a railing on the steps loosened and
came out while he was attempting to use it for bal-
ance.

The issues in this case involve sovereign immunity:
first, whether the Kentucky Center for the Arts Cor-
poration is immune from liability for negligence as
an agency of the Commonwealth; and second, if so,
whether there has been a waiver of that immunity
by reason of the purchase of liability insurance.

Initially, the answer failed to raise the sovereign
immunity defense. Then, in March, 1988, the Arts
Corporation moved to dismiss on grounds of sover-
eign immunity. The motion was sustained, and this
appeal followed. The Court of Appeals sustained
the decision of the trial court that sovereign im-
munity applied, but reversed the order of dismissal
and remanded finding a waiver of sovereign im-
munity because the legislation creating the Arts
Corporation provides in part that “revenues derived
by the corporation from the use of the Kentucky
Center for the Arts, or contributions ... shall be
solely used to defray the expenses of the Kentucky
Center for the Arts, including ... the procurance of
insurance.” KRS 153.430(3). The Court of Appeals
relied principally on Green River District Health
Department v. Wigginton, Ky., 764 S.W.2d 475
(1989) and Taylor v. Knox County Board of Educa-
tion, 292 Ky. 767, 167 S.W.2d 700 (1942) in reach-
ing this decision.
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The Kentucky Center for the Arts Corporation
moved for discretionary review claiming these two
cases do not apply because of changes in the word-
ing of the Board of Claims Act effective in 1986.
Berns filed a cross-motion for discretionary review
claiming that the Kentucky Center for the Arts Cor-
poration is not an agency of the Commonwealth
constitutionally protected by sovereign immunity.
We granted both motions, and we now affirm on
grounds the state's sovereign immunity does not ex-
tend to the Kentucky Center for the Arts Corpora-
tion.

I. SOVEREIGN IMMUNITY

[1] The decision when the sovereign immunity de-
fense applies to an entity created by an act of the
General Assembly has been historically trouble-
some to our Court, resulting in diverse decisions
difficult to reconcile. At the heart of the matter is
the tension between our constitutional provisions,
Kentucky Constitution §§ 14, 54 and 241, protect-
ing our citizens against legislative*329 action to
limit or deny access to the courts to pursue existing
causes of action for personal injury and wrongful
death, and our constitutional provision, Kentucky
Constitutions § 231, interpreted through the years
to constitutionalize the common law doctrine of
sovereign immunity in suits brought against the
Commonwealth. Section 231 limits sovereign im-
munity to “suits ... against the Commonwealth.”
The crux of the decisions to date has been that §
231 as a specific provision overrides §§ 14, 54 and
241 as general provisions, but only in suits which
may be legitimately classified as “brought against
the Commonwealth.” See Wood v. Board of Educa-
tion of Danville, Ky., 412 S.W.2d 877 (1967) and
Rooks v. University of Louisville, Ky.App., 574
S.W.2d 923 (1978).

[2] Where sovereign immunity exists, the General
Assembly has the power of statutory waiver which
it exercises through the Board of Claims Act. KRS
44.070 et seq. With this power of waiver comes the
power to control the extent to which waiver shall be
permitted. But, the General Assembly has no power
to extend sovereign immunity beyond the limits of

the area constitutionally protected by § 231. When
it attempts to do so, it is in violation of the rights
preserved to our citizens under §§ 14, 54 and 241.
Our Court has performed its duty to protect our cit-
izens against unlawful legislative intrusion upon
their constitutional rights in a long line of cases, in-
cluding Happy v. Erwin, Ky., 330 S.W.2d 412
(1959), Saylor v. Hall, Ky., 497 S.W.2d 218
(1973), and more recently, Gould v. O'Bannon, Ky.,
770 S.W.2d 220 (1989). The only positive conclu-
sion one can draw from the various cases is that the
appropriate line separating persons and entities en-
titled to claim inclusion in the Commonwealth's
sovereign immunity is not a line which the General
Assembly may draw in its discretion, but a problem
of constitutional law which our Court must address
on a case by case basis. Where sovereign immunity
exists by reason of the constitution, the General As-
sembly may extend or limit waiver as it sees fit, but
where no constitutionally protected sovereign im-
munity exists the General Assembly cannot by stat-
ute create it.

The Kentucky Constitution, § 231, does not by its
express terms elevate common law sovereign im-
munity to the status of a constitutional principle.
All it says is:
“The General Assembly may, by law, direct in what
manner and in what courts suits may be brought
against the Commonwealth.”

But our Court has recognized this provision as con-
stitutionally protecting sovereign immunity in
“suits against the Commonwealth” because other-
wise it has no meaning. From its genesis in the First
Constitution of 1792, Article VIII, § 4, to the
Fourth Constitution of 1891 (the present Constitu-
tion), the pronouncement has followed immediately
in sequence a proviso that “no money shall be
drawn from the state treasury but in consequence of
appropriations made by law.” The “Debates, Ken-
tucky Convention 1849,” pp. 628-30, confirm the
tie-in between §§ 230 and 231 of the present Con-
stitution. These two sections recognize the exist-
ence at common law of sovereign immunity and au-
thorize the General Assembly, by general act, to es-
tablish a method for adjusting claims against the
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state government as an alternative to private, spe-
cial legislation. The purpose of the second section
in the sequence (now § 231) is to make it possible
for the General Assembly to provide a formula to
pay claims by general law from the state treasury
without violating the first section. Without § 231, a
statute permitting judgments against the Common-
wealth to be paid out of the state treasury would vi-
olate the previous section. As stated in Foley Con-
struction Company v. Ward, Ky., 375 S.W.2d 392,
393 (1964):
“Kentucky Constitution Section 230 complements
Section 231. It contains prohibitions against with-
drawal of money from the State Treasury.... [B]oth
sections are intended to promote an orderly system
for the disposition of public money.”

Nothing in these two sections, nor in the records of
the proceedings accompanying their enactment
(which exist only for the *330 1849 and 1890 Con-
ventions), presupposes any broad grant of sovereign
immunity in the discretion of the legislature or bey-
ond activities commonly understood as performed
by central state government at the time the Consti-
tution was enacted.

One of the earliest cases shedding light on this sub-
ject is Gross v. Kentucky Board of Managers, 105
Ky. 840, 49 S.W. 458 (1899), decided by a court
with a contemporary understanding of the subject.
The Kentucky Board of Managers of the World's
Columbian Exposition was created by an Act of the
General Assembly in 1893 “to provide for the col-
lection and exhibition of the resources and evid-
ences of progress of the State of Kentucky at the
World's Columbian Exposition.” Although the Act
“expressly absolved” the state from liability for the
actions of the Board, the Court stated:
“The rule is well settled that the state cannot be
sued,.... But this rule does not apply to a corpora-
tion created by the state for certain public purposes.
If appellee was made by the acts referred to a cor-
poration or a quasi corporation, we see no reason
why it should be exempted.... It is true that this
board has been called, in an opinion by this court,
an ‘agency of the state.’ It was an agency of the
state, but it was also vested with corporate powers,

and in its corporate capacity it may be sued for its
corporate acts, just as any other corporation.... The
erection of a headquarters building and the running
of a restaurant were matters of business, in which
this board stood on the same plane as others en-
gaged in like undertakings.” Id. at 459.

Gross was a suit for damages for breach of con-
tract. Sovereign immunity applied to breach of con-
tract cases on the same footing as tort cases until
the 1966 Act waiving its application. Cullinan v.
Jefferson County, Ky., 418 S.W.2d 407 (1967).

As in Gross, the Kentucky Center for the Arts Cor-
poration was not created to discharge any
“governmental function” in the context in which §
231 of the Constitution was written. The Kentucky
Center for the Arts Corporation is established in
KRS 153.400-.460 pursuant to a finding of the Gen-
eral Assembly:
“[T]hat cultural opportunities and the arts have a
direct and positive impact on the hotel industry....
[W]ill serve as catalyst in the development of
Louisville and Jefferson County as a major conven-
tion and entertainment center.... [W]ill have as
management priority the stimulation of the Jeffer-
son county hotel industry and promotion of tour-
ism....” KRS 153.400.

KRS 153.410 provides the “[t]he Kentucky Center
for the Arts Corporation ... shall consist of eleven
(11) members representing metropolitan Louisville
and Kentucky to be appointed by the governor, ... to
four-year terms,” who “may be removed by the
governor only for cause after being afforded notice,
[and] a hearing....” The “Corporation shall be a
body corporate with full corporate powers.” KRS
153.420 prescribes the powers and duties of the
Corporation, including the power to issue “revenue
bonds ... solely payable from the charges, revenues,
rentals, and other funds pledged for their payment,”
to “levy a surcharge on tickets for all functions held
within the center to contribute to operating reven-
ue,” and to “have exclusive control of all exhibi-
tions, performances and concessions in the Center
for the Arts.”

801 S.W.2d 327 Page 4
801 S.W.2d 327
(Cite as: 801 S.W.2d 327)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS231&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS231&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1963129450&ReferencePosition=393
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1963129450&ReferencePosition=393
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1963129450&ReferencePosition=393
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1963129450&ReferencePosition=393
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS230&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS231&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=712&FindType=Y&SerialNum=1899008657
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=712&FindType=Y&SerialNum=1899008657
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=712&FindType=Y&SerialNum=1899008657
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1899008657
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1899008657
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1899008657
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1967133226
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1967133226
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1967133226
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1899008657
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS231&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS231&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS153.400&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS153.400&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS153.410&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS153.420&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS153.420&FindType=L


KRS 153.430 provides, inter alia,“[a]ll revenues
derived by the corporation from the use of the Ken-
tucky Center for the Arts, or contributions ... shall
be solely used to defray the expenses of the Ken-
tucky Center for the Arts....” KRS 153.440 provides
“[i]n addition to the three percent (3%) transient
room tax authorized by KRS 91A.390, fiscal courts
in counties containing cities of the first class [i.e.,
Jefferson County only] may levy an additional tran-
sient room tax not to exceed one percent (1%),” and
“[a]ll moneys collected from [this] tax ... shall be
turned over to the Kentucky Center for the Arts
Corporation, and shall be used to defray operating
costs of the Kentucky Center for the Arts.”

[3] We recognize the difficulty of classifying entit-
ies for purposes of constitutionally*331 protected
sovereign immunity. But certainly not every busi-
ness can be immunized simply because it is estab-
lished by act of the General Assembly, and this cor-
poration performs substantially the same functions
as any private business engaged in the entertain-
ment business. We cannot perceive how a patron at-
tending the Louisville Orchestra, which formerly
performed at the Macauley Theatre and now per-
forms at the Kentucky Center for the Arts, has been
deprived by reason of the change in location of his
right to maintain a common law action when he is
negligently injured. The corporation furnishing the
performance hall now is performing the same func-
tion that the corporation operating the Macauley
Theatre did in the past. If we were to follow such
reasoning, there would be no limitation on the
scope of sovereign immunity. Every time the state
gets involves in an enterprise formerly private the
area of sovereign immunity would expand accord-
ingly.

The respondent stated at oral argument that it will
“stand” on the distinction verbalized in Gnau v.
Louisville & Jefferson Co. Metropolitan Sewer
Dist., Ky., 346 S.W.2d 754 (1961). But Gnau will
not support the respondent's argument. The issue in
Gnau was not whether the claimant could sue Met-
ropolitan Sewer District for negligence in a court of
law. That was assumed. The issue was whether the
claimant could proceed within the jurisdiction of

the Board of Claims Act, an act limited by its terms
to “negligence on the part of the Commonwealth
[and] any of its departments or agencies.” The hold-
ing in Gnau was that MSD did not qualify as “a
state agency as the term is employed in KRS
44.070,” the Board of Claims Act. The court states:
“[T]he waiver of immunity [in the Board of Claims
Act] attaches only to those agencies which are un-
der the direction and control of the central State
government and are supported by monies which are
disbursed by authority of the Commissioner of Fin-
ance out of the State treasury.” Id. at 755.

The Gnau case regarded the limits of the Board of
Claims Act and sovereign immunity as coextensive,
and held the Act did not apply to MSD because it
was not an agency of “central State government”
funded “out of the State treasury.”

We will not address in this Opinion whether or not
the subsequent case of Louisville & Jefferson Co.
Metropolitan Sewer Dist. v. Simpson, Ky., 730
S.W.2d 939 (1987) applied Gnau correctly. It suf-
fices for present purposes to recognize that the fun-
damental premise stated in Gnau expresses both the
reach of state sovereign immunity and the waiver of
that immunity in the Board of Claims Act. It is:
“... only to those agencies which are under the dir-
ection and control of the central State government
and are supported by monies which are disbursed
by authority of the Commissioner of Finance out of
the State treasury.” [Emphasis added.] Supra.

This is a two-pronged test, the first consisting of
the “direction and control of the central State gov-
ernment,” and the second consisting of being
“supported by monies which are disbursed by au-
thority of the Commissioner of Finance out of the
State treasury.” The Kentucky Center for the Arts
Corporation is not under the “direction and control”
of the central state government but of its directors
who are appointed for four year terms and act
autonomously. They cannot be removed except for
cause. Coupled with the fact that the purpose of the
Arts Corporation is to provide entertainment, albeit
in the name of promoting tourism and thus the eco-
nomic welfare of Louisville and Jefferson County,
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these facts compel the conclusion that our constitu-
tional fathers would not view this activity as quali-
fying for sovereign immunity.

[4][5] Municipal corporations are local entities cre-
ated by act of the General Assembly and not agen-
cies performing the services of central state govern-
ment. As such they do not qualify for sovereign im-
munity. The term “municipal corporation” is not
limited to a city, and it is not only a city that “is no
longer immune from suit for tort liability” although
there is language*332 in Louisville Metro. Sewer
District v. Simpson, 730 S.W.2d at 940 that might
be construed to suggest otherwise. On the contrary,
as stated in Rash v. Louisville & Jefferson County
Metro. S. Dist., 309 Ky. 442, 217 S.W.2d 232, 236
(1949), a “municipal corporation” means nothing
more than a local government entity created by the
state to carry out “designated” functions. In Steph-
enson v. Louisville & Jefferson County Bd. of
Health, Ky., 389 S.W.2d 637, 638 (1965), we held
that “the Board of Health is a municipal corpora-
tion,” and then stated:
“Since it is such a governmental unit, it falls
squarely under the decision in Haney v. City of Lex-
ington, Ky., 386 S.W.2d 738 (decided May 22,
1964), and consequently cannot claim government-
al immunity.” Id.

[6] The line between what is a state agency and
what is a municipal corporation is not divided by
whether the entity created by state statute is or is
not a city, but whether, when viewed as a whole,
the entity is carrying out a function integral to state
government. We use by analogy the language in
Kentucky Region Eight v. Commonwealth, Ky., 507
S.W.2d 489, 491 (1974), holding that sovereign im-
munity should extend only to “departments, boards
or agencies that are such integral parts of state gov-
ernment as to come within regular patterns of ad-
ministrative organization and structure.” Kentucky
Center for the Arts Corporation does not qualify for
sovereign immunity under this concept.

II. WAIVER

Having so decided, we need not reach the second

question, which is whether, if sovereign immunity
existed, it was waived by the language in KRS
153.430(3), quoted supra, directing “the procur-
ance of insurance.” [Emphasis added.]

The Court of Appeals based its decision to reverse
the trial court's dismissal on this statutory language.
But the 1986 amendments to the Board of Claims
Act inveigh at length against the principle of im-
plied waiver, including in KRS 44.073(14) a state-
ment that “the purchase of liability insurance ...
shall not be construed as a waiver of sovereign im-
munity or any other immunity or privilege.” On the
other hand, we note the distinction between Taylor
v. Knox County Bd. of Education, 292 Ky. 767, 167
S.W.2d 700 (1942) and Green River Dist. Health
Dept. v. Wigginton, Ky., 764 S.W.2d 475 (1989),
and Kestler v. Transit Auth. of N. Ky., Ky., 758
S.W.2d 38 (1988), cases deciding there was a stat-
utory waiver because of statutes authorizing or dir-
ecting the purchase of liability insurance, and a
case such as Moores v. Fayette Co., Ky., 418
S.W.2d 412 (1967), where there was no statute
mandating or permitting the purchase of liability in-
surance. Based on this distinction, the Court of Ap-
peals decided here there was a statutory waiver. Ar-
guably, if the 1986 General Assembly meant to
change the situation by enactment of KRS
44.073(14), it should have so stated with statutory
language that immunity, where it exists, is not
waived by the purchase of liability insurance even
where, as here, the legislation expressly directs its
purchase. The meaning of the 1986 statutory
changes remains undecided for another day when
the statutory entity involved qualifies for sovereign
immunity, thus making the question of waiver es-
sential to the decision.

III. CONCLUSION

Thus, we affirm the decision of the Court of Ap-
peals, not on the basis of the reasons stated therein,
but on the basis that the Kentucky Center for the
Arts Corporation does not qualify for protection un-
der the concept of state sovereign immunity ex-
pressed in our Kentucky Constitution § 231, and
therefore the General Assembly cannot transgress
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rights guaranteed our citizens by the Kentucky
Constitution in §§ 14, 54 and 241. This constitu-
tional scheme prevents the General Assembly from
extending state sovereign immunity to tort cases ex-
cept where the sovereign immunity doctrine is pre-
served by § 231 of the Constitution.

The decision of the Court of Appeals is affirmed,
but for the reasons stated in this Opinion.

*333 COMBS, GANT and LAMBERT, JJ., concur.
WINTERSHEIMER, J., concurs in result only.
VANCE, J., dissents by separate opinion in which
STEPHENS, C.J., joins.
VANCE, Justice, dissenting.
At oral argument we were informed that the Gener-
al Assembly of Kentucky makes a direct annual ap-
propriation to the Kentucky Center for the Arts, and
that the Kentucky Center for the Arts Building in
Louisville, which is involved in this lawsuit, is
owned by the Commonwealth of Kentucky. This
lawsuit stems from an allegation of negligence in
the failure to properly maintain a stair railing in this
building owned by the Commonwealth. The briefs
furnished to us do not discuss the question of
whether a judgment, if one is obtained, could be en-
forced or whether the funds appropriated by the
General Assembly to the Kentucky Center for the
Arts would be subjected to the payment of any such
judgment. There is also no discussion of whether
the building itself could be subject to judicial sale
to satisfy a judgment.

The last decision of this court on sovereign im-
munity held that the Louisville and Jefferson
County Metropolitan Sewer District was a state
agency entitled to the protection of immunity.
Louisville and Jefferson County Municipal Sewer
District v. Simpson, Ky., 730 S.W.2d 939 (1987).
The sewer district did not receive any direct appro-
priation from the Commonwealth, nor did the Com-
monwealth have title to the property utilized by the
district. It seems to me that the Commonwealth has
a much closer and direct connection with the Ken-
tucky Center for the Arts than it does with the
Louisville and Jefferson County Municipal Sewer
District, and thus the decision here represents a step

in a different direction in a field in which this court
has changed direction numerous times.

I am certain, however, that if a judgment in this
case could be satisfied out of funds appropriated by
the state or by a judicial sale of state property, the
suit is truly one against the Commonwealth.

The record in this case is not complete enough for
me to know whether either of these events is a pos-
sibility, but I believe we should be certain as to
whether the Commonwealth might ultimately bear
the burden of any potential judgment before we
deny the availability of the defense of sovereign
immunity.

STEPHENS, C.J., joins in this dissenting opinion.
Ky.,1990.
Kentucky Center for the Arts Corp. v. Berns
801 S.W.2d 327

END OF DOCUMENT

801 S.W.2d 327 Page 7
801 S.W.2d 327
(Cite as: 801 S.W.2d 327)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS14&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS54&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS241&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYCNS231&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0168139201&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0143864401&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0273547501&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0246340601&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0273547501&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1987055241
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1987055241
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1987055241
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0246340601&FindType=h


KENTUCKY UTILITIES COMPANY v. PUBLIC
SERVICE COM'N
Ky.,1965

Court of Appeals of Kentucky.
KENTUCKY UTILITIES COMPANY et al., Ap-

pellants,
v.

PUBLIC SERVICE COMMISSION of Kentucky,
et al., Appellees.
Feb. 26, 1965.

Rehearing Denied June 4, 1965.

The Public Service Commission granted certificate
of convenience and necessity to rural cooperative
which projected building of generating plant with
capability of 75,000 KW and construction of allied
facilities. The order was upheld by the Circuit
Court, Franklin County, Henry Meigs, J., and prot-
estant utilities appealed. The Court of Appeals,
Cullen, C., held that finding of public service com-
mission of inadequacy of existing service in area in
which rural cooperative proposed to build plant be-
cause ordinary extensions of existing systems in
area would not supply the deficiency was supported
by evidence.

Affirmed.
West Headnotes
[1] Electricity 145 8.1(1)

145 Electricity
145k8.1 Franchises and Privileges in General

145k8.1(1) k. In General; Convenience and
Necessity in General. Most Cited Cases

(Formerly 145k4)
Alternative test of “inadequacy” of electrical ser-
vices is a substantial deficiency of service facilities
beyond what could be supplied by normal improve-
ments in ordinary course of business, and defi-
ciency is not to be measured by needs of the partic-
ular instant but by the needs immediately foresee-
able. KRS 279.010 et seq.

[2] Electricity 145 8.1(1)

145 Electricity
145k8.1 Franchises and Privileges in General

145k8.1(1) k. In General; Convenience and
Necessity in General. Most Cited Cases

(Formerly 145k4)
“Immediately foreseeable needs” in determination
whether or not electrical service facilities in area
are inadequate, in view of substantial period of time
required to construct and place in operation major
electrical service facility, may embrace a number of
years as immediately foreseeable future.

[3] Electricity 145 8.4

145 Electricity
145k8.4 k. Generating Facilities in General.

Most Cited Cases
(Formerly 145k4)

Finding of Public Service Commission of inad-
equacy of existing electric service in area in which
rural cooperative proposed to build plant with cap-
ability of 75,000 KW because ordinary extensions
of existing systems in area would not supply the de-
ficiency was supported by evidence. KRS 278.020,
279.010 et seq.

[4] Electricity 145 8.4

145 Electricity
145k8.4 k. Generating Facilities in General.

Most Cited Cases
(Formerly 145k4)

Proceeding before Public Service Commission by
rural cooperative to secure certificate of conveni-
ence and necessity authorizing construction of gen-
erating plant with capability of 75,000 KW and al-
lied facilities was not premature on basis that third
of its three members would not be furnished energy
until 1969 while other two members were to be fur-
nished energy in 1966 where any resulting tempor-
ary excess capacity of plant could be utilized by ex-
isting utilities in area.

[5] Electricity 145 8.4

145 Electricity
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145k8.4 k. Generating Facilities in General.
Most Cited Cases

(Formerly 145k4)
Finding of public service commission that rural co-
operative which projected generating plant with
capability of 75,000 KW and which would initially
have but one interconnection with source of emer-
gency power and peaking power was not in serious
danger of complete failure of service whereby its
system would be insufficiently dependable for lack
of reserve power was supported by evidence. KRS
278.020, 279.010 et seq.

[6] Electricity 145 8.1(3)

145 Electricity
145k8.1 Franchises and Privileges in General

145k8.1(2) Service Areas; Competition
145k8.1(3) k. Cooperatives and Associ-

ations. Most Cited Cases
(Formerly 145k4)

Rural cooperative which projected building of gen-
erating plant with capability of 75,000 KW did not
lack an overall feasibility on basis that it could not
supply power at cost as low as that of existing util-
ities where evidence warranted finding that cost of
cooperative's power would be substantially lower
than costs of power supplied by existing utilities
and cooperative's rates would be reasonable on
basis of any appropriate standard. KRS 278.020,
279.010 et seq.

[7] Electricity 145 8.4

145 Electricity
145k8.4 k. Generating Facilities in General.

Most Cited Cases
(Formerly 145k4)

Fact that feasibility of projected construction of rur-
al cooperative rested upon power load study testi-
fied about by witness although study had not been
prepared by him or by persons working under his
supervision did not vitiate showing as to overall
feasibility of project where study was addressed to
showing existence of sufficient customer market
and sufficient customer market had been estab-
lished. KRS 278.020, 279.010 et seq.

[8] Public Utilities 317A 114

317A Public Utilities
317AII Regulation

317Ak114 k. Service and Facilities. Most
Cited Cases

(Formerly 317Ak6.7)
“Wasteful duplication,” as applied to public service
systems or facilities, embraces an excess of capa-
city over need, an excessive investment in relation
to productivity or efficiency, or an unnecessary
multiplicity of physical properties. KRS 278.020,
279.010 et seq.

[9] Electricity 145 8.4

145 Electricity
145k8.4 k. Generating Facilities in General.

Most Cited Cases
(Formerly 145k4)

Where evidence indicated that there was no excess
of capacity over need in area in which rural cooper-
ative projected building generating plant with cap-
ability of 75,000 KW and that main transmission
lines of existing utilities would have to use their
full capacity without serving member cooperatives
to which plant would distribute energy, construc-
tion of plant would not result in “wasteful duplica-
tion.” KRS 278.020, 279.010 et seq.

[10] Electricity 145 8.4

145 Electricity
145k8.4 k. Generating Facilities in General.

Most Cited Cases
(Formerly 145k4)

Evidence warranted finding that construction of
rural cooperative generating plant with capability of
75,000 KW would not result in duplication from
standpoint of excessive investment.

[11] Electricity 145 8.1(2.1)

145 Electricity
145k8.1 Franchises and Privileges in General

145k8.1(2) Service Areas; Competition
145k8.1(2.1) k. In General. Most Cited

Cases
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(Formerly 145k8.1(2), 145k4)
Whether, in overall public interest, competition
between publicly and privately owned power facil-
ities has advantages that offset those of monopoly
is question that legislature has left to decision of the
Public Service Commission. KRS 278.020, 279.010
et seq.

[12] Electricity 145 8.1(3)

145 Electricity
145k8.1 Franchises and Privileges in General

145k8.1(2) Service Areas; Competition
145k8.1(3) k. Cooperatives and Associ-

ations. Most Cited Cases
(Formerly 145k4)

That alleged significant additional cost to custom-
ers of existing utility would result from operation of
rural cooperative's 75,000 KW capability generat-
ing plant and that such additional cost would cause
unjustified economic waste did not establish basis
for delaying construction of cooperative's plant
where existing utility's claimed loss was attribut-
able to terms of contract with second utility. KRS
278.020, 279.010 et seq.

[13] Electricity 145 8.4

145 Electricity
145k8.4 k. Generating Facilities in General.

Most Cited Cases
(Formerly 145k4)

Order of public service commission granting certi-
ficate of convenience and necessity to rural cooper-
ative which projected construction of generating
plant with capability of 75,000 KW and construc-
tion of allied facilities embodied all essential find-
ings of fact and applied proper standards. KRS
278.020, 279.010 et seq.

[14] Electricity 145 8.1(2.1)

145 Electricity
145k8.1 Franchises and Privileges in General

145k8.1(2) Service Areas; Competition
145k8.1(2.1) k. In General. Most Cited

Cases
(Formerly 145k8.1(2), 145k4)

Public service commission is authorized to grant
certificate of convenience and necessity to new sup-
plier of electricity if supplier's proposal is feasible
in showing capability to supply adequate service at
reasonable rates and if granting of certificate to new
supplier will not result in wasteful duplication with
facilities of existing utilities. KRS 278.020,
279.010 et seq.

[15] Electricity 145 8.1(2.1)

145 Electricity
145k8.1 Franchises and Privileges in General

145k8.1(2) Service Areas; Competition
145k8.1(2.1) k. In General. Most Cited

Cases
(Formerly 145k8.1(2), 145k4)

Existing utilities have no absolute right to supply
inadequacy of electrical service. KRS 278.020,
279.010 et seq.

[16] Public Utilities 317A 113

317A Public Utilities
317AII Regulation

317Ak113 k. Certificates, Permits, and Fran-
chises. Most Cited Cases

(Formerly 317Ak6.6)
Existing utilities do not have right to be free of
competition. KRS 278.020, 279.010 et seq.

*170 Malcolm Y. Marshall, Ogden, Robertson &
Marshall, Louisville, Clifford E. Smith, Smith,
Reed, Yessin & Davis, Frankfort, William L.
Wilson, Wilson & Wilson, Owensboro, for appel-
lants.
J. Gardner Ashcraft, Public Service Comm., Louis
Cox, Hazelrigg & Cox, Frankfort, Julian M. Car-
roll, Emery & Carroll, Paducah, for appellees.
CULLEN, Commissioner.
The appeal is from a judgment of the Franklin Cir-
cuit Court upholding an order of the Public Service
Commission granting a certificate of convenience
and necessity to Big Rivers Rural Electric Cooper-
ative Corporation (hereinafter ‘Big Rivers') for the
construction of certain electric generating and
transmission facilities, and granting authority to
borrow money from a federal agency for the cost of
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the facilities. The appellants, who were protestants
in the proceedings before the Public Service Com-
mission, are Kentucky Utilities Company
(hereinafter ‘KU’), Louisville Gas and Electric
Company (hereinafter ‘LG&E’), City Utility Com-
mission of the City of Owensboro (hereinafter
‘OMU’), and the City of Owensboro.

Big Rivers was organized in 1961 under KRS
Chapter 279 for the purpose of generating and
transmitting electric energy for its members, which
are the following three rural electric cooperatives
which for a number of years have been distributing
electric energy in western Kentucky: Henderson-Uni-
on Rural Electric Cooperative Corporation
(hereinafter ‘Henderson-Union’), Green River Rur-
al Electric Cooperative Corporation (hereinafter
‘Green River’), and Meade County Rural Electric
Cooperative Corporation (hereinafter ‘Meade
County’).

Big Rivers' application to the Public Service Com-
mission was made in 1962. It sought a certificate of
convenience and necessity authorizing: (1) The
construction of a steam generating plant with a cap-
ability of 75,000 KW, designed to supply the gener-
ating needs of Henderson-Union and Green River
commencing in 1966, and the needs of Meade
County commencing in 1969; (2) the construction
of transmission lines from the generating plant to
the lines or load centers of Henderson-Union and
Green River, to commence service in 1966; and (3)
an interconnection line between its generating plant
and power-producing facilities of Southeastern*171
Power Administration (hereinafter ‘SEPA’) at
Barkley Dam, also to commence service in 1966.
The application also sought an authorization to bor-
row the cost of the proposed system ($18,000,000)
from a federal agency. The application was granted
by the Public Service Commission as made.

At the time the application was made Henderson-Uni-
on and Green River were being supplied with
power by KU, and Meade County was being sup-
plied by LG&E. Henderson-Union and Green River
were in a position to, and did, make commitments
with Big Rivers to buy power from Big Rivers

commencing in 1966, but Meade County had a con-
tract with LG&E extending through 1968, so it
could make no commitments with Big Rivers for
service prior to 1969. However, Meade County did
enter into a contract with Big Rivers to buy power
commencing in 1969. The capacity of the proposed
generating plant of Big Rivers is designed to ac-
commodate the needs of Meade County, but no au-
thority was sought in the instant proceeding to con-
struct transmission lines to serve Meade County.

The most vigorous attack of the appellants is upon
the finding of the Public Service Commission that
there is an inadequacy of existing service.
However, applying to the facts of this case the prin-
ciples enunciated in Kentucky Utilities Co. v. Pub-
lic Service Commission, Ky., 252 S.W.2d 885
(hereinafter ‘East Kentucky’), we conclude that the
attack must fail.

[1][2] One of the alternative tests of inadequacy
stated in East Kentucky is ‘a substantial deficiency
of service facilities, beyond what could be supplied
by normal improvements in the ordinary course of
business' (252 S.W.2d 890). The deficiency is not
to be measured by the needs of the particular in-
stant, but by ‘immediately foreseeable needs' (252
S.W.2d 893). Clearly, in view of the substantial
period of time required to construct and place in
operation a major electric service facility, the im-
mediately foreseeable future may embrace a num-
ber of years. We said, in East Kentucky (252
S.W.2d 893):
‘Perhaps the strongest proof of inadequacy of
present facilities is found in the proposed eight-year
expansion plan of K.U., filed with the Public Ser-
vice Commission in connection with hearings in
this case, which calls for increasing the capacity of
the generating plants of K.U. by some 300,000 KW,
and for the construction of additional transmission
lines. This plan, based on anticipated load growths,
is a clear admission of the inadequacy of existing
facilities to supply immediately foreseeable needs.'

In the instant case the evidence showed that KU
planned to add 165,000 KW of generating capacity
in 1967, and another 165,000 KW in 1970, or a
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total of 330,000 KW in a period of eight years from
the date of Big Rivers' application, or four years
from the date of Big Rivers' proposed commence-
ment of operations. In addition, LG&E will need an
additional 180,000 KW unit in 1966, and OMU
plans to add a 151,000 KW until in 1968. Actually,
the 10-year programs of the protesting utilities,
taken together, call for the adding of 1,700,000 KW
of generating capacity. KU states that its proposed
new 165,000 KW unit planned for 1967 will be ne-
cessary whether or not the Big Rivers plant is built.

The situation with respect to needs of the immedi-
ate future for transmission facilities is similar. For
example, KU planned substantial extensions of its
transmission facilities, in the West Kentucky area,
by 1968. New load centers will require service, and
many existing load centers do not have direct
power delivery.

The appellants maintain that their planned additions
of generating and transmission facilities should be
classed as ‘normal improvements in the ordinary
course of business.’However, they concede that
they would be required to obtain certificates *172
of convenience and necessity for the construction of
these facilities, which concession puts them in an
untenable position, because under KRS 278.020 a
certificate is not required for the construction of
‘ordinary extensions of existing systems in the usu-
al course of business.’In our opinion major facilit-
ies of the size contemplated cannot be considered to
be mere ordinary extensions or normal improve-
ments within the meaning of the statute or within
the meaning of the rule laid down in East Ken-
tucky.

[3] Actually, everyone in this case agrees that the
existing service facilities are inadequate to meet the
needs of the immediately foreseeable future. Al-
though the appellants undertake to argue that there
is no inadequacy, the real import of their argument
is that the existing utilities, rather than a newcomer,
should be allowed to supply the inadequacy. The
question of who should be permitted to supply the
inadequacy is involved in this case, in the overall
consideration of public convenience and necessity,

but the fact that the existing utilities are willing and
able to supply the inadequacy by major additions to
plant does not negative the existence of the inad-
equacy.

As their second argument, the appellants maintain
that the proceedings before the Public Service
Commission were premature and should have been
dismissed because (1) the Big Rivers plant will not
be economically feasible unless it serves Meade
County; and (2) the question of whether Rig Rivers
will be permitted to serve Meade County when its
existing contract with LG&E expires in 1969 must
be determined by a subsequent application.

[4] As we view it, the question of whether the con-
sumer market in the immediately foreseeable future
will be sufficiently large to make it economically
feasible for a proposed system or facility to be con-
structed (this is mentioned in East Kentucky as a
significant factor for consideration) is not one
which must be answered with absolute certainty; it
is sufficient that there is a reasonable basis of anti-
cipation. In our opinion, Meade County's being
available as a market for Big Rivers' power could,
under the circumstances of this case, be anticipated
with sufficient reasonableness to warrant authoriza-
tion for construction of a plant by Big Rivers de-
signed to accommodate the needs of Meade
County. And we think that in view of the long
range planning necessary in the public utility field,
an anticipation in 1966 of the needs of 1969 is not
too remote. Furthermore, it would appear that even
if Big Rivers were not granted authority to serve
Meade County, the resulting temporary excess ca-
pacity of the Big Rivers generating plant could be
utilized by the existing utilities (whose needs will
constantly be growing), just as KU now utilizes the
excess capacity of the OMU plant. It may be poin-
ted out that the anticipation by OMU, in planning
its 1964 plant, of serving Green River and Hender-
son-Union was not fulfilled but nevertheless there
is an adequate market for the power from the 1964
plant.

[5] Several arguments are made by the appellants
with respect to the overall feasibility of the Big
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Rivers proposal. One is that the system would not
be sufficiently dependable because initially it will
have only one interconnection with a source of
emergency or stand-by power, and peaking power.
In our opinion the evidence as to the possibilities of
the Big Rivers plant and the interconnection source
having simultaneous outages or failures was not
such as to indicate any serious danger of a complete
failure of service, and therefore the Public Service
Commission was justified in finding that there was
a reasonable assurance that Big Rivers will have an
adequate supply of reserve power.

[6] Another argument addressed to feasibility is
that Big Rivers cannot supply power at a cost as
low as that of the existing utilities. The evidence
for Big Rivers *173 would warrant a finding that
the cost of Big Rivers power will be substantially
lower than present costs. At the most, the evidence
for the existing utilities shows only that they might
supply power for a few cents less per KWH than
could Big Rivers. The rates of Big Rivers would be
reasonable on the basis of any appropriate standard.
In our opinion, as concerns feasibility, no more is
required.

[7] It is argued by OMU that Big Rivers' entire
case, as concerns feasibility, rested upon a Power
Load Study about which a Mr. Brown tesified, and
that his testimony was incompetent because the
study was not prepared by him or by persons work-
ing under his supervision. We think the contention
is without merit because: (1) Mr. Brown testified
that he was responsible for making the original es-
timates upon which the Power Load Study was pre-
pared; that the estimates subsequently were
checked by field men (not working directly under
him) and they verified all of his estimates except in
one minor respect; (2) the Public Service Commis-
ion is not bound by strict rules of evidence; (3)
there is no showing that there is any probability of
error in the study or that an opportunity to cross-
examine the field men would have been of any sig-
nificant value; and (4) the circumstances of the pre-
paration of the study were such as to warrant its be-
ing accorded reasonable reliability. Furthermore, it
appears that the Power Load Study was addressed

primarily to showing the existence of a sufficient
consumer market, and there really is no serious
contention in this case that the consumer market
will not be sufficient to make the Big Rivers plan
feasible.

[8] The appellants argue that the construction of the
Big Rivers plant will result in wasteful duplication
which, as defined in East Kentucky, embraces an
excess of capacity over need, an excessive invest-
ment in relation to productivity or efficiency, or an
unnecessary multiplicity of physical properties.

[9] There is really no basis for any argument that
there will be an excess of capacity over need. As
concerns transmission lines there is evidence that
the main transmission lines of the existing utilities
will have use to their full capacity without serving
the distribution cooperatives, and that if Big Rivers
were not permitted to operate the distribution co-
operatives would be required to construct a large
number of miles of tap-on lines. As concerns gener-
ating facilities, there is an admitted inadequacy of
existing facilities. KU argues that its new 165,000
KW plant, proposed to be constructed in 1967, will
be needed regardless of whether the Big Rivers
plant is built, but at the same time KU says its new
plant will provide enough capacity to serve the co-
operatives and KU's other loads. We have a little
trouble following that argument. It appears to us
that if the new KU plant will be needed regardless
of the cooperatives' needs, its ability to serve the
cooperatives in addition to KU's other loads could
be only of a short duration. That this is true is in-
dicated by evidence that KU could avoid having an
excess of capacity simply by postponing the con-
struction of its new plant for one year.

[10] With respect to an excessive investment in re-
lation to productivity or efficiency, the main argu-
ment is that the existing utilities can expand their
facilities, to meet the continuing needs of the co-
operatives, at a cost considerably lower than the
cost of the Big Rivers system. As concerns generat-
ing facilities the argument is not valid because the
proof does not show that the existing utilities can
build generating plants more cheaply than can Big
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Rivers. It may be that the cost of the portion of
KU's proposed 1967 generating plant that could be
devoted to supplying the needs of the cooperatives
would be less than the cost of Big Rivers' entire
plant, but as hereinbefore pointed out, this would
relate only to a temporary saving and would have
little significance in the long range picture. It may
be also that large *174 plants can produce power at
a lower unit cost than small plants, but unless the
difference in cost assumes major proportions
(which is not shown here) there cannot be said to be
a wasteful inefficiency in the small plant. As con-
cerns transmission facilities it is argued that KU
could expand its transmission lines sufficiently to
meet the needs of the cooperatives at a cost of some
$1,800,000, whereas Big Rivers proposes to spend
some $5,500,000 for transmission lines. These cost
comparisons are not entirely valid, because the Big
Rivers costs embrace facilities that would not be
provided by the KU plans, and some of the costs,
such as those for the interconnection line with
SEPA, might more properly be classed as generat-
ing costs rather than transmission costs. In any
event, as pointed out in East Kentucky, cost is only
one factor to be considered. Other questions are (1)
will the lines parallel each other (if not, there is no
duplication); (2) would it be feasible to distribute
Big Rivers power over KU lines; and (3) would
such service be adequate? The record is not such as
to require affirmative answers to the latter ques-
tions. For example, there is evidence that the pro-
posed KU lines would not provide for delivery of
power directly to the load centers of the cooperat-
ives, and in a number of instances would not meet
high voltage needs. Actually, no one seriously sug-
gests in this case that it would be feasible to distrib-
ute Big Rivers power over KU lines. The evidence
warrants the conclusion that the overall investment
in the Big Rivers system, as a unit, will not be ex-
cessive in relation to productivity or efficiency, so
the possible fact that one part of the system, if
taken alone, would involve an excessive investment
is not important if, as is the case here, that part is
not feasibily separable. It is our conclusion that the
Public Service Commission was warranted in find-
ing that there will be no duplication from the stand-

point of excessive investment.

There is no real contention that there will be a du-
plication from the standpoint of a multiplicity of
physical properties.

[11] It is contended by KU that economic waste
will result from the construction and operation of
the Big Rivers plant because the expansion of pub-
licly owned power facilities (1) places the privately
owned utilities in a less favorable position in the
money market, increasing their financing costs, and
(2) hinders the growth of unified, single power sys-
tems. However, there is no suggestion that this will
result in any serious rate disadvantage to the con-
sumers of the existing utilities. In substance the ar-
gument is that competition is bad in the public
power field and that the public interest is best
served through a large regulated monopoly. While
it may be conceded that a large monopoly is in the-
ory capable of rendering cheaper and more efficient
service, there are other considerations that enter in-
to the question of whether the monopoly system
best serves the public interest. There has been no
declaration of public policy of this state that the
type of ownership that will provide the lowest rates
is the only type of ownership that will be permitted
to operate a utility service. See Public Service
Commission v. Cities of Southgate, etc., Ky., 268
S.W.2d 19. Whether, in the overall public interest,
competition has advantages that offset those of
monopoly is a question our legislature has chosen
to leave to the decision of the Public Service Com-
mission.

[12] It is argued by OMU that the consumers in
Owensboro will be subjected to an additional cost
of $260,000 as a result of construction and opera-
tion of the Big Rivers plant, and that this shows that
the Big Rivers project will cause economic waste. It
appears that the claimed additional cost will grow
out of fixed charges incurred or to be incurred by
OMU in anticipation of the construction of a new
generating unit which OMU had planned for 1968,
but which might be delayed until *175 1971 by
reason of the Big Rivers project. OMU says that in
order to prevent a temporary excess of capacity it

390 S.W.2d 168 Page 7
59 P.U.R.3d 219, 390 S.W.2d 168
(Cite as: 59 P.U.R.3d 219, 390 S.W.2d 168)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1954116058
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1954116058
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1954116058


will be required to delay for perhaps three years the
construction of its new unit in anticipation of which
it already has incurred fixed charges for land, water
supply, railroad facilities, etc. Assuming that OMU
had made definite plans to construct the new unit in
1968 (the record indicates that the plans were far
from definite and that the ultimate decision to build
would be made by KU), it would appear that the
solution to OMU's problem would be to delay for
three years the construction of the Big Rivers plant.
However, the evidence indicates that this would de-
prive the cooperatives of substantial savings in
costs. Also, it seems that the claimed cost to the
Owensboro consumers is attributable to the terms
of OMU's contract with KU, and that if the Owens-
boro consumers lose, the KU consumers gain.
When we consider all of the consumers involved
we are not convinced that there will be any signific-
ant net economic loss from the immediate construc-
tion of the Big Rivers plant.

OMU maintains that an addition to its generating
plant, completed in 1964, has enough capacity to
serve the needs of Owensboro and of Green River
for perhaps 10 years in the future. However, KU
has contracted to buy, and it will have a market for,
all power from the OMU plant in excess of the
needs of Owensboro, so there will be no unused ca-
pacity in the plant even if the cooperatives do not
use OMU power.

[13] KU contends that the Public Service Commis-
sion did not make adequate findings of fact and did
not apply proper standards. We have examined
carefully the Commission's order and in our opinion
it embodies all essential findings of fact and applies
proper standards.

[14][15][16] By way of conclusion it may be said
that the basic issue in this case is whether, in a situ-
ation of inadequacy of existing facilities to supply
immediately foreseeable needs, the existing utilities
should be allowed to supply the inadequacy to the
exclusion of a newcomer. As we view it, if the
newcomer's proposal is feasible (capable of supply-
ing adequate service at reasonable rates) and will
not result in wasteful duplication, the Public Ser-

vice Commission is authorized to grant a certificate
to the newcomer. The Commission is not restricted
to making a close comparison of whose rates will
be lowest and whose service will be most efficient.
Cf. Public Service Commission v. Cities of Southg-
ate, etc., Ky., 268 S.W.2d 19. The existing utilities
have no absolute right to supply the inadequacy.
East Kentucky. Nor do they have any right to be
free of competition.Tennessee Electric Power Com-
pany v. Tennessee Valley Authority, 306 U.S. 118,
59 S.Ct. 366, 83 L.Ed. 543.

Upon the whole record we cannot find that the de-
termination of public convenience and necessity in
this case, by the Public Service Commission, is un-
lawful, unreasonable or without adequate factual
support.

The judgment is affirmed.

Ky.,1965
Kentucky Utilities Co. v. Public Service Commis-
sion
59 P.U.R.3d 219, 390 S.W.2d 168
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LaGrange City Council v. Hall Bros. Co. of Old-
ham Cty., Inc.
Ky.App.,1999.

Court of Appeals of Kentucky.
LaGRANGE CITY COUNCIL, Harvey Lee Ban-
nister, James Beaumont, Ann Brown, Elsie Carter,

Sam Finley, Robert Hampton, Forrest Hoffman,
Beverly McCombs, Deborah Pollard, and Nancy

Steele, Appellants,
v.

HALL BROTHERS COMPANY OF OLDHAM
COUNTY, INC.; Fielder and Associates, Inc.; and
Oldham County Planning and Zoning Commission,

Appellees.
No. 1998-CA-000181-MR.

Oct. 8, 1999.

Landowners sought judicial review of city council's
decision to override planning commission's recom-
mendation for rezoning of their property from in-
dustrial to residential. The Circuit Court, Oldham
County, Dennis A. Fritz, J., entered orders invalid-
ating city council's decision. City council appealed.
The Court of Appeals, Knopf, J., held that: (1) stat-
ute creating county planning commissions does not
prohibit appointment of city council members to a
planning commission; (2) city council member and
county planning commission member were statutor-
ily and functionally incompatible public offices;
and (3) fact that city council member abstained
from vote on rezoning matter when it was before
county planning commission did not remedy in-
compatibility of offices.

Affirmed.
West Headnotes
[1] Officers and Public Employees 283 30.1

283 Officers and Public Employees
283I Appointment, Qualification, and Tenure

283I(C) Eligibility and Qualification
283k30 Holding Other Office or Employ-

ment

283k30.1 k. Incompatible Offices.
Most Cited Cases

Zoning and Planning 414 352

414 Zoning and Planning
414VII Administration in General

414k352 k. Designation, Appointment and
Tenure. Most Cited Cases
Statute creating county planning commissions does
not prohibit appointment of city council members
to a planning commission, in light of provisions im-
pliedly permitting up to one-third of planning com-
mission members to be public officials. KRS
100.111(4) , 100.143.

[2] Officers and Public Employees 283 30.1

283 Officers and Public Employees
283I Appointment, Qualification, and Tenure

283I(C) Eligibility and Qualification
283k30 Holding Other Office or Employ-

ment
283k30.1 k. Incompatible Offices.

Most Cited Cases
State Constitution does not permit the same person
to fill two incompatible offices at the same time.
Const. § 165.

[3] Officers and Public Employees 283 30.1

283 Officers and Public Employees
283I Appointment, Qualification, and Tenure

283I(C) Eligibility and Qualification
283k30 Holding Other Office or Employ-

ment
283k30.1 k. Incompatible Offices.

Most Cited Cases
Constitutional and statutory enumerations of in-
compatible government offices are not the exclus-
ive instances of incompatibility, as common-law or
functional incompatibility may also be declared by
courts without the aid of specific constitutional or
statutory prohibition when the two offices are in-
herently inconsistent or repugnant, or when the oc-
cupancy of the two offices is detrimental to the
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public interest. Const. § 165; KRS 61.080.
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283k30 Holding Other Office or Employ-

ment
283k30.1 k. Incompatible Offices.
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Functional incompatibility of public offices as de-
clared by courts depends on the character and rela-
tion of the offices and not on the matter of physical
inability to discharge the duties of both of them; the
question is whether one office is subordinated to
the other, the functions of the two are inherently in-
consistent or repugnant, or the occupancy of both
offices is detrimental to the public interest.
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ment
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ment
283k30.1 k. Incompatible Offices.
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City council member and county planning commis-
sion member appeared to be statutorily incompat-
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member of legislative bodies in cities of fourth
class to be incompatible with any other public of-
fice. KRS 61.080(5)(g).
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283 Officers and Public Employees
283I Appointment, Qualification, and Tenure

283I(C) Eligibility and Qualification
283k30 Holding Other Office or Employ-

ment
283k30.1 k. Incompatible Offices.

Most Cited Cases
City council member and county planning commis-
sion member were functionally incompatible public
offices based on due process and public policy con-
cerns, in light of city council's authority to review
recommendations made by the planning commis-
sion such that one person holding both offices
would violate fundamental fairness by exercising
decision-making authority in one office and then re-
viewing same matter in other office.
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ment
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Most Cited Cases
Two public offices or positions are incompatible
whenever one has the power of appointment to, or
removal from, the other and whenever there are any
potential conflicts of interest between the two, such
as salary negotiations, supervision and control of
duties, and obligations to the public to exercise in-
dependent judgment.
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Most Cited Cases
Fact that city council member who was also mem-
ber of county planning commission abstained from
vote on rezoning matter when it was before county
planning commission did not remedy functional in-
compatibility of offices arising because same mat-
ter was then subject to review by city council; by
abstaining, membership on city council substan-
tially interfered with performance of his duties as
member of planning commission.

[10] Officers and Public Employees 283 30.1

283 Officers and Public Employees
283I Appointment, Qualification, and Tenure

283I(C) Eligibility and Qualification
283k30 Holding Other Office or Employ-

ment
283k30.1 k. Incompatible Offices.

Most Cited Cases
Determination that county planning commission
member and city council member were incompat-
ible public offices did not affect landowners' rights
with regard to planning commission's unanimous
vote to approve rezoning request from which coun-
cil member abstaining, but required disqualification
of council member's vote when matter was sub-
sequently reviewed by city council.

*767 R. Kent Westberry,Melanie Straw-Boone,
Landrum & Shouse, Louisville, Robert Watson,
Louisville, Fonda McClellan, LaGrange City Attor-
ney, LaGrange, for Appellant LaGrange City Coun-
cil, et al.
William P. Croley, Croley, Moore & Snell, PSC,
LaGrange, for Appellees Hall Brothers Co. of Old-
ham County, Inc., et al.

Before: BUCKINGHAM, HUDDLESTON, and
KNOPF, Judges.

KNOPF, Judge:
This is an appeal from Findings of Fact, Conclu-
sions of Law and Orders by the Oldham Circuit
Court holding invalid the vote by the City Council
to overturn the recommendation of the Planning
Commission to approve a proposed map amend-
ment. Finding no error, we affirm.

The facts of this action are not in dispute. The ap-
pellees, Hall Brothers Company of Oldham County,
Inc. (Hall Brothers), owned a tract of land on the
north side of Jericho Road in LaGrange, Kentucky
(the subject property). LaGrange is a fourth class
city located in Oldham County. KRS 81.010(4).
The subject property was at all relevant times zoned
I-1 (Industrial). In 1995, Hall Brothers submitted to
the Oldham County Planning and Zoning Commis-
sion (the Planning Commission) an application to
change the zoning classification of the subject
property to R-4 (Residential).

The Planning Commission held a full hearing on
Hall Brothers' application on June 27, 1995. One
(1) of the members of the Planning Commission,
Forrest Hoffman, was a member of both the Plan-
ning Commission and the LaGrange City Council
(the City Council). Although Commissioner Hoff-
man participated in the hearing and asked several
questions, he abstained from the Planning Commis-
sion's vote on whether to recommend the zoning
change to the City Council. Following the hearing,
the Planning Commission voted ten (10) to zero (0)
(with one (1) abstention) to recommend the zoning
change.

On August 7, 1995, the matter came before the City
Council. The City Council is composed of eight (8)
members. At the conclusion of the City Council's
hearing, council member Elsie Carter made the mo-
tion to override the recommendation of the Plan-
ning Commission. Council member Hoffman
seconded the motion. The vote on the motion to
overturn the Planning Commission's recommenda-
tion resulted in a four to four tie. As a result of the
tie vote, LaGrange Mayor Nancy Steele cast a vote
to break the tie pursuant to KRS 83A.130(5) voting
to override the Planning Commission's recommend-
ation.

Hall Brothers filed an appeal of the City Council's
decision to the Oldham Circuit Court pursuant to
KRS 100.347. The circuit court found that Council
Member Hoffman's participation as a member of
the Planning Commission constituted a conflict of
interest that rendered incompatible his simultaneous
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service in both offices. Because Council Member
Hoffman's vote was improperly cast, the trial *768
court concluded that a majority of the entire City
Council did not vote to override the Planning Com-
mission's recommendation as required by KRS
100.211(1). At the request of both parties, the trial
court entered a subsequent order also finding that a
mayor's statutory authority to vote in case of a tie
does not apply to zoning matters under KRS
Chapter 100. Citing Hacker v. Baesler, Ky., 812
S.W.2d 706 (1991). This appeal followed.

There are two (2) issues presented in this appeal:
(1) whether Council Member Hoffman's member-
ship on both the Planning Commission and the City
Council and his participation in the proceedings be-
fore both bodies violated Hall Brothers' due process
rights; and (2) whether a mayor in a mayor-council
form of government may cast a deciding vote in
case of a tie in matters involving zoning changes.
However, the underlying basis for each issue is the
same. KRS 100.211 requires a “majority of the en-
tire legislative body ... to override the recommenda-
tion of the planning commission.” (Emphasis ad-
ded.) Both issues raised by Hall Brothers in this
case deal with whether a valid majority of the entire
City Council voted to overturn the Planning Com-
mission's recommendation.

Consequently, a resolution of the first issue pre-
cludes consideration of the second issue. If Council
Member Forrest Hoffman was ineligible to vote on
the matter due to his membership on the Planning
Commission, then a majority of the entire LaG-
range City Council did not vote to overturn the
Planning Commission. The mayor's authority to
cast a tie-breaking vote would not be relevant be-
cause there was no tie for the mayor to break.

The City Council first argues that the trial court
erred in finding Council Member Hoffman's vote
invalid due to a conflict of interest. The trial court
specifically found:
The Court makes the finding that neither KRS
61.080 nor Article 165 of the Kentucky Constitu-
tion makes the positions of County Planning and
Zoning Commissioner and City Counsel [sic] mem-

ber incompatible. However, conflicting concerns do
arise and in this situation Forrest Hoffman, as a
member of the Commission, participated as a coun-
sel [sic] person in a review of the Commission's
previous decision and for which he was then an act-
ive member. This Court makes the Finding that
such participation is contrary to public policy and
for a participating member of the Commission to
act as a trier of fact and as a participating Counsel
[sic] member which ultimately reviewed the previ-
ous decision. The same violates the Petitioner's
right to due process and decisions by an unbiased
body.

[1] The question thus presented is whether an indi-
vidual's membership on both a local legislative
body and a county planning commission are incom-
patible as a matter of law. This is an issue of first
impression in the Courts of this Commonwealth. As
a preliminary matter, we note our agreement with
the analysis in the Attorney General Opinions
66-586 and 71-204. Therein the Attorney General
concluded that KRS Chapter 100 authorizes the ap-
pointment of serving public officials to a planning
commission. KRS 100.133 provides that a planning
commission shall consist of at least five (5) but not
more than twenty (20) members. KRS 100.133(2).
At least two-thirds ( 2/3 ) of the members must be
“citizen members.” A “citizen member” is a mem-
ber who is not an elected or appointed official or
employee of the city or county.” KRS 100.111(4).
The statute would thus seem to permit one-third (
1/3 ) of the planning commission to be public offi-
cials. Indeed, KRS 100.143 provides that the “term
of office of all elected public officials appointed to
a planning commission shall be the same as their
official tenure in office.” Since the statutes clearly
allow public officials to be appointed to a planning
commission, we find that the statute creating the
planning commission does not prohibit appointment
*769 of city council members to a planning com-
mission.

[2][3] Nonetheless, the implied statutory authority
to appoint “public officials” to county planning
commissions does not end the inquiry. The Ken-
tucky Constitution does not permit the same person
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to fill two (2) incompatible offices at the same time.
Rash v. Louisville & Jefferson County Metropolitan
Sewer District, 309 Ky. 442, 217 S.W.2d 232, 236
(1949). Kentucky courts have recognized two (2)
kinds of incompatibility between offices. The first
is a constitutional or statutory incompatibility,
which is one so declared by the Constitution or le-
gislative enactment. Knuckles v. Board of Educa-
tion of Bell County, 272 Ky. 431, 114 S.W.2d 511
(1938). Section 165 of the Kentucky Constitution
delineates the scope of constitutional incompatibil-
ity as follows:
No person shall, at the same time, be a state officer
or a deputy officer or member of the General As-
sembly, and an officer of any county, city, town or
other municipality, or an employee thereof; and no
person shall, at the same time, fill two municipal
offices, either in the same or different municipalit-
ies, except as may be otherwise provided in this
Constitution; but a Notary Public, or an officer of
the militia, shall not be ineligible to hold any other
office mentioned.

In addition, the General Assembly has set forth its
construction of Ky. Const. § 165 in KRS 61.080,
declaring which offices it deems incompatible.
O'Mara v. Town of Mt. Vernon, 299 Ky. 401, 185
S.W.2d 675, 679 (1945). KRS 61.080 provides as
follows:
(1) No person shall, at the same time, be a state of-
ficer, a deputy state officer or a member of the
General Assembly, and an officer of any county,
city or other municipality, or an employee thereof.
(2) The offices of justice of the peace, county
judge/executive, surveyor, sheriff, deputy sheriff,
coroner, constable, jailer and clerk or deputy clerk
of a court, shall be incompatible, the one (1) with
any of the others. The office of county judge/
executive and county school superintendent are in-
compatible.
(3) No person shall, at the same time, fill a county
office and a municipal office.
(4) No person shall, at the same time, fill two (2)
municipal offices, either in the same or different
municipalities.
(5) The following offices shall be incompatible
with any other public office:

(a) Member of the Public Service Commission of
Kentucky;
(b) Member of the Workmen's Compensation
Board;
(c) Commissioner of the fiscal court in counties
containing a city of the first class;
(d) County indexer;
(e) Member of the legislative body of cities of the
first class;
(f) Mayor and member of the legislative body in
cities of the second class; and
(g) Mayor and member of council in cities of the
fourth class.
(6) No office in the Kentucky active militia shall be
incompatible with any civil office in the Common-
wealth, either state, county, district or city.

[4] The constitutional and statutory enumerations of
incompatible offices are not the exclusive instances
of incompatibility. Knuckles, 114 S.W.2d at 511.
The second type of incompatibility between offices
is a common-law or functional incompatibility,
which is declared by courts without the aid of spe-
cific constitutional or statutory prohibition when
the two offices are inherently inconsistent or repug-
nant, or when the occupancy of the two offices is
detrimental to the public interest. Polley v. Forten-
berry, 268 Ky. 369, 105 S.W.2d 143, 144-45
(1937); Barkley v. Stockdell, 252 Ky. 1, 66 S.W.2d
43, 44 (1933). Functional incompatibility depends
on the character and relation of the offices and not
on the matter of physical inability to discharge the
duties of both of them. The *770 question is wheth-
er one office is subordinated to the other, or wheth-
er the functions of the two are inherently inconsist-
ent or repugnant, or whether the occupancy of both
offices is detrimental to the public interest. Id.

[5][6][7] The policy behind both types of incompat-
ibility of offices recognizes that it is the duty of a
public officer or servant to discharge his or her du-
ties uninfluenced by the duties and obligations of
another office. Rash, 217 S.W.2d at 236-37. In the
present case, Hoffman's membership on both the
City Council and the Planning Commission appears
to violate KRS 61.080(5)(g). Furthermore, we agree
with the trial court that his concurrent occupancy of
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both positions is improper because the positions are
functionally incompatible.

[8] Two (2) offices or positions are incompatible
whenever one has the power of appointment to or
removal from the other and whenever there are any
potential conflicts of interest between the two (2),
such as salary negotiations, supervision and control
of duties, and obligations to the public to exercise
independent judgment.FN1 The functions of county
planning commissions and local legislative bodies
are inherently related with respect to zoning mat-
ters. Applications for zoning map amendments are
made directly to the planning commission. The
planning commission shall then hold at least one
(1) public hearing on the application, and make
findings of fact and a recommendation whether to
approve the proposed map amendment. KRS
100.211(1). The local legislative body (the City
Council in this case) possesses the ultimate author-
ity to approve or deny the map amendment.FN2 Al-
though the City Council's relationship to the Plan-
ning Commission is not directly supervisory, the
City Council's authority to review recommenda-
tions made by the Planning Commission is directly
related to the functioning of the Planning Commis-
sion.

FN1. This is consistent with the common-
law rule which makes offices incompatible
where one is subordinate to the other, and
subject in some degree to the supervisory
power of its incumbent, or where the in-
cumbent of one office has the power to re-
move the incumbent of the other or to audit
the accounts of the other. Recent examples
of the application of this rule in other juris-
dictions include: Macomb County Prosec-
utor v. Murphy, 233 Mich.App. 372, 380,
592 N.W.2d 745, 748 (1999)(Concurrent
service as township trustee and county de-
linquent property tax coordinator held in-
compatible); City of Sturgis v. Koch, 583
N.W.2d 170 (S.D.1998)(Simultaneous ser-
vice as city council member, reserve police
chief and assistant fire chief held incom-
patible); Thompson v. Roberts, 333 Ark.

544, 970 S.W.2d 239 (1998) (Dual service
as mayor and city bookkeeper held incom-
patible); People ex rel. Deputy Sheriffs' As-
sociation of Santa Clara County, Inc. v.
County of Santa Clara, 49 Cal.App.4th
1471, 57 Cal.Rptr.2d 322 (1996)(Positions
of chief probation officer and director of
department of corrections held incompat-
ible); Dupras v. County of Clinton, 213
A.D.2d 952, 624 N.Y.S.2d 309
(1995)(Positions of senior clerk in county
board of elections and member of county
legislature held incompatible); Shepherd v.
Platt, 177 Ariz. 63, 865 P.2d 107
(Ariz.Ct.App.1993)(Simultaneous service
as member of Indian tribal council and
county board of supervisors held not in-
compatible); Scannapieco v. Abate, 258
N.J.Super. 506, 610 A.2d 432 (1992)(Dual
membership on planning board and region-
al utility authority held incompatible); and
State ex rel. Vana v. Maple Heights City
Council, 54 Ohio St.3d 91, 561 N.E.2d 909
(1990) (Election to city council held in-
compatible with other municipal employ-
ment).

FN2. However, the General Assembly has
specifically limited the power of local le-
gislative bodies to override a planning
commission's recommendation. Thus, if
the legislative body fails take valid action
within ninety (90) days, the planning com-
mission's recommendation shall be deemed
to have passed by operation of law. Evan-
gelical Lutheran Good Samaritan Society,
Inc. v. Albert Oil Co., Inc., Ky., 969
S.W.2d 691, 693 (1998).

Furthermore, in rezoning cases, both the Planning
Commission and the City Council function in an
adjudicatory role and each must act in accordance
with the basic principles of due process which are
applicable generally. City of Louisville v. McDon-
ald, Ky., 470 S.W.2d 173, 177-78(1971). The as-
signment of investigatory *771 and adjudicatory
authority to a single agency does not violate funda-
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mental fairness or due process. Withrow v. Larkin,
421 U.S. 35, 48-52, 95 S.Ct. 1456, 1465-67, 43
L.Ed.2d 712, 724-26 (1975); Board of Education of
Pulaski County v. Burkett, Ky., 525 S.W.2d 747
(1975). However, we believe that fundamental fair-
ness does not permit the same person to exercise
decision-making authority in one capacity and then
review the same matter in another capacity. There-
fore, we agree with the trial court that both due pro-
cess and public policy prohibit Council Member
Hoffman from serving simultaneously as a member
of the City Council and as a member of the Plan-
ning Commission.

[9] In addition, abstaining from any official actions
does not remedy a conflict between offices. See
Macomb County Prosecutor v. Murphy, 233
Mich.App. 372, 380, 592 N.W.2d 745, 748 (1999).
Hoffman's decision to abstain from the Planning
Commission vote further demonstrates the inherent
incompatibility of the two (2) offices. If Hoffman,
as a member of the Planning Commission, must ab-
stain from any proceedings which will be forwar-
ded to the City Council, then his membership on
the City Council substantially interferes with the
performance of his duties as a member of the Plan-
ning Commission. If, on the other hand, Hoffman is
not required to abstain from voting in matters be-
fore the Planning Commission which will be for-
warded to the City Council, then his subsequent
participation and vote on the same matter before the
City Council violates the due process rights of zon-
ing applicants. Consequently we think it is clear
that the two offices are functionally incompatible,
in that the occupancy of both offices by the same
person is detrimental to the public interest. Adams
v. Com. ex rel. Buckman, Ky., 268 S.W.2d 930, 932
(1954).

By our ruling on this issue, we in no way intend to
cast aspersions on Hoffman's integrity in his con-
duct either as a member of the Planning Commis-
sion or of the City Council. There is absolutely no
evidence in the record to indicate that Hoffman has
any personal or financial interest in the outcome of
the vote of the proposed zoning map amendment.
Furthermore, Hoffman's decision to abstain from

the vote before the Planning Commission demon-
strates a desire to avoid any appearance of impro-
priety. We merely hold that public policy mandates
that Hoffman cannot simultaneously hold positions
as a member of the City Council and of the Plan-
ning Commission.

[10] Hoffman abstained from the vote before the
Planning Commission. Moreover, the Planning
Commission unanimously approved the motion to
recommend the proposed map amendment. There-
fore, Hoffman's participation as a member of the
Planning Commission cannot be held to have af-
fected Hall Brothers' due process rights before that
body. However, as a member of the City Council,
Hoffman voted to overturn the Planning Commis-
sion's recommendation, which directly affects Hall
Brothers' due process rights. Consequently, we find
that Hoffman was disqualified from voting on the
matter before the City Council, and his vote on the
matter shall not be counted. In the absence of Hoff-
man's vote, the motion to overrule the Planning
Commission's recommendation failed by a margin
of 3-4, and the Planning Commission's recommend-
ation is deemed enacted as a matter of law. KRS
100.211(1). Since our ruling on this issue is determ-
inative of the question of whether a tie existed, we
need not consider the second question of whether
the mayor was eligible to cast a tie-breaking vote.

Accordingly, the judgment of the Oldham Circuit
Court is affirmed.

ALL CONCUR.
Ky.App.,1999.
LaGrange City Council v. Hall Bros. Co. of Old-
ham County, Inc.
3 S.W.3d 765
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LOUISVILLE EXTENSION WATER DIST. v.
DIEHL PUMP & S. CO.
Ky.,1952

Court of Appeals of Kentucky.
LOUISVILLE EXTENSION WATER DIST. et al.

v.
DIEHL PUMP & SUPPLY CO., Inc.

Feb. 22, 1952.

The Diehl Pump and Supply Company, Inc., sued
the Louisville Extension Water District and others
for the price of labor and materials furnished the
district by plaintiff. From a judgment of the Circuit
Court, Jefferson County, Common Pleas Branch,
Second Division, B. H. Farnsley, J., for plaintiff,
defendants appealed. The Court of Appeals,
Combs, J., held that a telephoned request by one of
the three district commissioners that plaintiff fur-
nish the labor and materials did not constitute an
enforceable contract on which plaintiff could recov-
er.

Judgment reversed.
West Headnotes
[1] Waters and Water Courses 405 183.5

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited
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(Formerly 405k1831/2)

A water district, created under statute, is a political
subdivision, which must observe same formalities
required of counties and municipalities in executing
contracts with others. KRS 74.020, 74.070.

[2] Waters and Water Courses 405 183.5

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases

(Formerly 405k1831/2)
One contracts with political subdivision, such as
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ecuted in manner provided by statute.
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405 Waters and Water Courses
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405k183.5 k. Water Districts. Most Cited
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[4] Municipal Corporations 268 226
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268VII Contracts in General

268k226 k. Capacity to Contract in General.
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Municipal Corporations 268 247
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268k247 k. In General. Most Cited Cases
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from laws creating it and cannot be bound by its of-
ficers' contracts, which they have no power to
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405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases
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Where water district had not commenced to furnish
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water to general public when materials and services
were furnished district, at request of one of three
commissioners thereof, for repairing electric motors
used in operating water pumps, water then on hand
was used mainly to test water lines already laid, and
district had water reserve sufficient to serve its pur-
poses for 10 to 20 days, there was no emergency
rendering such request a valid contract for district.

[6] Waters and Water Courses 405 183.5

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases
(Formerly 405k1831/2)

A telephone request by one of three water district
commissioners that pump and supply company fur-
nish district labor and materials for repair of elec-
tric motors used in operating water pumps was not
enforceable contract on which company could re-
cover price of such labor and materials.

*586 Franklin P. Hays and Skaggs, Hays & Fahey,
Louisville, for appellants.
William Mellor, Louisville, for appellee.
COMBS, Justice.
Diehl Pump and Supply Company recovered judg-
ment in the amount of $607.20 against the Louis-
ville Extension Water District for labor and materi-
als furnished the District. Several grounds are urged
for reversal, but we consider it necessary to discuss
only one of them.

[1] The District was created under Chapter 74, Ken-
tucky Revised Statutes. KRS 74.020 provides for
the appointment of three commissioners who con-
stitute the governing body of the District. KRS
74.070 provides: ‘* * * The commission shall be a
body corporate for all purposes, * * *.’ Such a dis-
trict, therefore, is a political subdivision and in the
execution of contracts with third parties must ob-
serve the same formalities required of counties and
municipalities.

[2] The Diehl Company contends Mr. Murphy, one
of the three District Commissioners, requested, by

telephone, that the labor and materials be furnished.
Murphy denies he made such a request, but it ap-
pears that the telephone call could have been made
by another person in his office. We will assume, for
the purpose of this opinion, that the materials and
services were furnished at the request of Commis-
sioner Murphy. That poses the question whether he
had authority to make an enforceable contract for
the District. This Court has repeatedly held that one
contracting with a political subdivision does so at
his peril, unless the contract is executed in the man-
ner provided by statute.

In the case of District of Highlands v. Michie, 107
S.W. 216, 217, 32 Ky.Law Rep. 761, the Court had
for consideration a claim for an attorney's fee by an
attorney who had performed legal services for the
District at the request of one or more of the district
trustees. In holding that the District was entitled to
a peremptory instruction, it was said: ‘* * * The
plaintiff stated in his own testimony that he had no
contract with the municipality to perform the ser-
vices for the value of which he sued, except a con-
versation with one or more of the trustees. He does
not pretend that the trustees acted, or undertook to
act, as an official body in employing him to per-
form the special services upon which he bases his
claim to recover in this case. * * * it was incumbent
upon him, in order to recover, to show a duly au-
thorized contract of employment by the municipal-
ity. The trustees of a city or other municipal corpor-
ation may not, in their individual capacity, employ
counsel to represent it in litigation; nor does the
fact that an attorney renders services to a municipal
corporation entitle him to recover for such services
under an implied contract. * * *’

In the case of City of Princeton v. Princeton Elec-
tric Light & Power Co., 166 Ky. 730, 179 S.W.
1074, 1079, it was said: *587 ‘* * * The persons
who contract with municipal corporations must, at
their peril, know the rights and powers of the of-
ficers of such municipalities to make contracts and
the manner in which they must make them. Any
other rule would destroy all the restrictions which
are thrown around the people of municipalities for
their protection by the statute laws and the Consti-
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tution, and would render abortive all such provi-
sions. The rule in certain instances may be harsh,
but no other is practical.’

To the same effect are Jameison v. City of Paducah,
195 Ky. 71, 241 S.W. 327, and Floyd County v.
Owego Bridge Company, 143 Ky. 693, 137 S.W.
237.

[3][4] It is also contended that since the District re-
ceived the benefits from the materials and services
furnished by the Company, the law will imply a
promise to pay. The cases cited above hold to the
contrary. In the case of City of Princeton v. Prin-
ceton Electric Light & Power Company, 166 Ky.
730, 179 S.W. 1074, 1079, this court said: ‘* * *
The law does not imply any obligation or promise
upon the part of a municipal corporation to pay on
account of having received benefits. The only
powers such a corporation has arise from the laws
creating it, and the municipality cannot be bound by
the contracts of its officers which they have no
power to make; and if the municipality receives be-
nefits under such void contracts, the law does not
raise any promise to pay for the benefits.’

Also see the City of Covington v. Hallam & Myers,
16 Ky.Law Rep. 128.

[5] It is also argued for the Company that the ma-
terials and services were furnished during an emer-
gency, and that by reason of such emergency the re-
quest by one of the three Commissioners consti-
tuted a valid contract for the District. It is unneces-
sary for us to decide whether the rule would be dif-
ferent in case of an emergency, because the record
fails to establish that any emergency existed. The
work done consisted of repairs to two electric mo-
tors used by the District in the operation of water
pumps. The District had not, at that time, com-
menced to furnish water to the general public and
water on hand was used mainly for the purpose of
testing water lines already laid. It is also established
that the District had a water reserve sufficient to
serve its purposes for a period of ten to twenty
days.

[6] There is no contention the Company's bill is ex-

cessive, or that the work was not done in a satis-
factory manner. We are forced to the conclusion,
however, that there is no enforceable contract upon
which the Company can recover. The court should
have directed the jury to find for the District.

The judgment is reversed for proceedings consist-
ent with this opinion.

Ky.,1952
Louisville Extension Water Dist. v. Diehl Pump &
Supply Co.
246 S.W.2d 585
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KRUMPELMAN v. LOUISVILLE, ETC., SEWER
DISTRICT
Ky.,1958

KRUMPELMAN et al., Appellants,
v.

LOUISVILLE & JEFFERSON COUNTY METRO-
POLITAN SEWER DISTRICT et al., Appellees.

LOUISVILLE & JEFFERSON COUNTY METRO-
POLITAN SEWER DISTRICT et al., Appellants,

v.
KRUMPELMAN et al., Appellees.

June 20, 1958.

Action filed as an agreed case involving special im-
provement assessment for sewer and drain con-
struction. The Circuit Court, Jefferson County, Ben
F. Ewing, J., rendered a judgment from which ag-
grieved parties appealed. The Court of Appeals,
Stewart, J., held that statute authorizing special as-
sessment for sewers and drains, and imposition of
liens on assessed property, gives these liens priority
over all other liens, including mortgages recorded
before effective date of statute, even though statute
does not establish this priority expressly.

Judgment affirmed.
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[1] Municipal Corporations 268 405

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k405 k. Nature of Assessment or Tax.
Most Cited Cases
Special assessments or special taxes for local im-
provements are not “taxes” in the ordinary or strict
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268IX(E) Assessments for Benefits, and Spe-
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268 Municipal Corporations
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268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k406 Power to Levy in General
268k406(1) k. In General. Most Cited

Cases

Taxation 371 2166

371 Taxation
371III Property Taxes

371III(C) Liability of Private Persons and
Property in General

371k2166 k. In General. Most Cited Cases
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(Formerly 371k57)
A landowner holds subject to the right not only of
the proper governmental authorities to levy general
taxes, but of a city to impose special levies for ne-
cessary public improvements conferring a special
benefit.

[9] Municipal Corporations 268 519(1)

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k519 Lien and Priority
268k519(1) k. In General. Most Cited

Cases
Statutes giving a lien for a local assessment are re-
medial and should be liberally construed and inter-
preted to accomplish the legislative purpose.

[10] Municipal Corporations 268 519(6)

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k519 Lien and Priority
268k519(6) k. Priority. Most Cited

Cases
Under statute imposing lien for special assessments
for sewers and drains, issuance of apportionment
warrants is a purely ministerial act which has no ef-
fect on a lien's priority. KRS 76.172(9).

[11] Municipal Corporations 268 519(6)

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k519 Lien and Priority
268k519(6) k. Priority. Most Cited

Cases
Under statute imposing lien for special assessments
for sewers and drains, and providing for recordation
of apportionment warrants, recordation affects only
a good-faith purchaser who buys subsequent to the
enactment of taxing ordinance and issuance of the

warrants, and failure to record does not defeat pri-
ority of tax lien as against a prior mortgagee. KRS
76.172(9).

[12] Municipal Corporations 268 407(2)

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k407 Constitutional Requirements and
Restrictions

268k407(2) k. Equality and Uniform-
ity. Most Cited Cases
Special improvement assessment is not a “tax”
within constitutional prohibition against inequality
of property taxes, and taxpayer could properly be
required to pay special improvement assessment,
even though she was also paying general taxes
which were being used, in part, to pay for similar
improvements benefiting other property owners.
Const. § 171.

[13] Municipal Corporations 268 284(4)

268 Municipal Corporations
268IX Public Improvements

268IX(A) Power to Make Improvements or
Grant Aid Therefor

268k284 Delegation of Power by Muni-
cipality

268k284(4) k. Contracts. Most Cited
Cases

Municipal Corporations 268 284(5)

268 Municipal Corporations
268IX Public Improvements

268IX(A) Power to Make Improvements or
Grant Aid Therefor

268k284 Delegation of Power by Muni-
cipality

268k284(5) k. Assessments. Most
Cited Cases
The letting of sewer construction contract and the
issuance of special assessment apportionment war-
rants were purely ministerial acts which, by ordin-
ance, city could properly delegate to sewer district.
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[14] Municipal Corporations 268 408(1)

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k408 Statutory Provisions
268k408(1) k. In General. Most Cited

Cases
That statute providing for special improvement as-
sessments failed to provide for installment pay-
ments did not invalidate it. KRS 76.172,
93.480-93.530.

[15] Municipal Corporations 268 521

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k520 Payment and Disposition
268k521 k. In General. Most Cited

Cases
It is for the legislature to determine the plan of spe-
cial assessment payments.

[16] Municipal Corporations 268 437

268 Municipal Corporations
268IX Public Improvements

268IX(E) Assessments for Benefits, and Spe-
cial Taxes

268k436 Benefits to Property
268k437 k. Necessity. Most Cited

Cases
Property within area designated as subject to spe-
cial improvement assessment, but deriving no direct
benefit from the improvement, was not assessable.

*558 Lee S. Jones, Louisville, for Florence R.
Krumpelman, Robert M. and Evelyn M. Bailey.
William E. Berry, Acting Director of Law, James
G. Becker, Blakey Helm, Louisville, for Louisville
and Jefferson County, Metropolitan Sewer Dist. and
City of Louisville.
Richard B. Crawford, Alfred C. Krieger, Louisville,
for Morrison & Conklin Const. Co. Inc., amicus
curiae.

Stites, Wood, Helm & Peabody, James W. Stites,
Carl L. Wedekind, Jr., Louisville, for Kentucky
Trust Co.
*559 STEWART, Judge.
This action was filed as an agreed case under KRS
418.020, and involves the proposed construction of
sewers and drains in territory newly annexed to the
City of Louisville. The particular area contemplated
to be served is a triangular tract across Taylorsville
Road from Bowman Field in the southeast section
of the city.

Under an Act adopted by the 1946 Legislature
(KRS Chapter 76) the Louisville and Jefferson
County Metropolitan Sewer District (hereinafter re-
ferred to as ‘Metropolitan’) was created for the pur-
pose of providing adequate sewer and drainage fa-
cilities in and around the City of Louisville. This
Act recited that such a sewer district had no author-
ity to levy property taxes but that it had the right to
fix rates, rentals and charges, to be collected from
the property owners served in the manner pre-
scribed by the district. Nevertheless, this right to
establish and collect sewer rates and other charges
was subject to the approval, supervision and control
of the legislative body of the city.

Service collections have furnished the sole source
of income for Metropolitan in its operation and
maintenance of the city's sewer and drainage sys-
tems and in its construction of additional sewers.
However, the income of Metropolitan by itself was
insufficient to provide funds for the installation of
both trunk and lateral sewers in areas annexed to
the city since July 1, 1946 (when KRS Chapter 76
became effective). These sections had been largely
improved with residences depending on septic tanks
for sewage disposal. The use of such methods in
these closely-built-up sections presented a serious
health menace, and, to bring relief as early as pos-
sible, Metropolitan adopted a policy of laying trunk
sewers to reach all areas possible. This plan re-
quired separate financing of the lateral sewers
which connected to these trunk sewers.

The 1952 Legislature amended the Act under which
Metropolitan was created by providing in KRS
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76.171 that where adequate sewers or drains have
not been constructed in any territory annexed to a
city of the first class since July 1, 1946, the city le-
gislative body may by ordinance, on recommenda-
tion of the director of works, or of the board of a
metropolitan sewer district if the city be in such a
district, install branch or lateral lines within such
territory to connect with the city's sewer or drain-
age systems.

KRS 76.172 of the Act was also amended in 1952
so as to authorize the sewer district to construct
such branch or lateral sewers at the exclusive cost
of the owners of land as set forth in KRS 93.370
with reference to the improvement of streets or al-
leys. The method of financing prescribed by KRS
93.370 was by the use of apportionment warrants
issued against the benefited property.

In addition, the 1952 amendment placed the re-
sponsibility for approving plans, advertising for
bids and issuing apportionment warrants on city of-
ficials, in accordance with KRS Chapter 9o. Since
the projects for new sewers and contracts for sew-
ers generally were in all other cases made exclus-
ively by Metropolitan, this statutory method as to
lateral sewers proved to be impracticable. Therefore
in 1956 the Legislature clarified KRS 76.172 by
placing the aforementioned administrative features,
as well as the construction work and control relat-
ing to lateral sewers, in the hands of Metropolitan.
However, the 1952 amendment which fixes the ap-
portioning of the cost among owners of benefited
property remained unchanged.

The 1956 amendment further cleared up KRS
76.172 by incorporating the applicable wording of
KRS 93.370 therein, which the 1952 amendment re-
ferred to only partially. This section now reads:
‘When such sewers or drains are located in a public
street or alley, the construction thereof shall be at
the exclusive cost of owners of lots in each one-
fourth of a square to be equally apportioned*560 by
the metropolitan sewer district according to the
number of square feet owned by said property own-
ers. Each subdivision of the territory bounded on all
sides by principal streets shall be deemed a square.’

The 1956 amendment also states in subsection (6)
of KRS 76.172 that a lien is created against the re-
spective lots or land for the cost of such sewer fa-
cilities with interest thereon at the rate of six per
cent per annum. Subsection (8) thereof requires
Metropolitan to enter a record of all apportionment
warrants in a register. Subsection (9) thereof
provides that a lien shall exist from the date of the
apportionment warrant, but that such lien shall not
be valid against a purchaser for a valuable consider-
ation without notice unless the apportionment war-
rant is entered and registered within ten days of its
issuance.

Pursuant to the Act as amended, the Board of Al-
dermen of the City of Louisville, on Metropolitan's
recommendation, enacted Ordinance No. 132,
Series 1957, calling for the installation of sanitary
sewers and property service connections in the area
involved in the instant case. These five points are
presented for adjudication:

(1) Is the lien given by the 1956 Act (or KRS
76.171 and 76.172) to the holder of an apportion-
ment warrant for the construction of lateral sewers
and service connections superior to any lien (except
the statutory lien of other taxes) existing against the
property benefited?

(2) Is the 1956 Act constitutional as to territories
annexed to the City of Louisville since July 1,
1946?

(3) Is Ordinance No. 132 valid in respect to deleg-
ating the right to Metropolitan to make contracts for
the construction of lateral sewers and property ser-
vice connections at the cost of the property owners
and issuing apportionment warrants therefor?

(4) Is Ordinance No. 132 valid in providing that
such cost of construction of lateral sewers and of
property service connections be assessed against
the property owner without any provision therein
for payment in annual installments?

(5) Is property that cannot be served directly, al-
though it lies within the quarter block where sewer
laterals are to be laid, subject to assessment to any
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extent in apportionment of the cost of such sewer
construction?

The lower court answered each of the first four
questions in the affirmative and the last or fifth in
the negative. The parties hereto have prosecuted a
joint appeal from the judgment entered in order to
obtain a ruling of this Court on each of these ques-
tions. The Kentucky Trust Company, Florence R.
Krumpelman and Robert M. and Evelyn M. Bailey,
parties litigant below, address themselves only to
certain of the questions, and we shall mention the
points they raise in this respect in the course of this
opinion.

I

Appellant, The Kentucky Trust Company (herein
called ‘Mortgagee’), is the holder of mortgages
against two parcels of improved land situated in the
area to be sewered. One of these, which was ex-
ecuted and recorded May 2, 1952, is held against
property owned by appellant, Florence R. Krumpel-
man; and the other, which was executed and recor-
ded June 12, 1957, is held against property owned
by one William V. and Ethel May Corbett and is
herein referred to as the ‘Corbett mortgage’. The
Corbetts are not parties to this appeal.

Mortgagee appeals from that portion of the judg-
ment which ruled that Metropolitan's apportionment
warrants, when issued, will take precedence (1)
over its 1952 Krumpelman mortgage which was re-
corded before the 1952 and 1956 amendments were
passed, and (2) over its 1957 Corbett mortgage
which was recorded before any notice of any appor-
tionment warrants was given. It urges these grounds
for reversal:

(1) The assessments for the cost of sewer construc-
tion are not to be considered *561 taxes; (2) the
Act, as construed by the lower court, impairs the
obligations of contracts entered into before any ap-
portionment warrants were issued; (3) there is no
statutory authority for granting superiority to the
apportionment warrants over recorded liens; and (4)
there is no authority for granting priority to sewer
apportionment warrants over previously recorded

liens.

[1][2] We agree with Mortgagee that it is very gen-
erally held that special assessments or special taxes
to pay for local improvements are not taxes in the
ordinary or strict sense of the term. See Gosnell v.
City of Louisville, 104 Ky. 201, 46 S.W. 722; and
Kilgus v. Trustees of the Church Home for Fe-
males, 94 Ky. 439, 22 S.W. 750.In practice, and as
usually understood, there is a clear distinction
between taxes and special assessments. The latter
are local burdens laid on property made for a public
purpose, but fixed in amount once and for all time
with reference to the special benefit which such
property derives from the cost of the project, while
taxes are generally held to be a rate or duty levied
each year for purposes of general revenue, regard-
less of the direct benefit accruing to the person or
property taxed. See Dressman v. Farmers' &
Traders' Nat. Bank of Covington, 100 Ky. 571, 38
S.W.1052,36 L.R.A. 121; and 63 C.J.S. Municipal
Corporations § 1290b, page 1026.

[3] However, broadly speaking, special assessments
for benefits are part of the system of taxation, often
being referred to as a method or species of taxation.
The levy of such an assessment is an exercise of the
taxing power. See Forester v. Coombs Land Co.,
277 Ky. 279, 126 S.W.2d 433.So in a general sense
of the word ‘taxes' includes a special assessment,
and we have held that special assessments are at
least in the nature of a tax. See City of Olive Hill v.
Gearhart, 289 Ky. 53, 157 S.W.2d 481.This follows
because they must be levied for a public purpose,
and because they are an enforced contribution on
the property owner for the public benefit.

It is next argued by Mortgagee that for the Court to
construe the 1956 amendment to the Act as granting
priority to the local assessment impairs the obliga-
tion of contracts which were entered into by Mort-
gagee before the apportionment warrants were is-
sued. This contention is based upon the theory that
the wording of the Act itself makes no attempt to
give superiority to a sewer improvement lien over a
preexisting lien that may have attached to the prop-
erty affected; and it insists this must especially hold
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true as to its 1952 mortgage lien which was ex-
ecuted before the 1952 amendment was enacted. In
addition, it is maintained that the same reasoning
prevails as to the 1957 Corbett mortgage which was
created after this amendment became effective but
before any attempt was made to award the contract
under discussion.

[4][5] Our answer to this argument is that it is
settled beyond controversy that the Legislature may
create a lien for general taxes or for local assess-
ments paramount to all other liens regardless of the
priority of the latter as to time. There is no differ-
ence in this respect between special improvement
assessments and general taxes. As has been adver-
ted to, both are levied under the theory that they are
for the general good, and the same powers for en-
forcing the collection of both special assessments
and general taxes are generally given. A statute of
this kind is universally held not to be open to the
objection that it impairs the obligation of a contract
or that it brings about the deprivation of a vested
right. This principle of law is so well established
that we deem it unnecessary to dwell on it at length,
and we shall simply refer to these authorities where
this concept is discussed at length: 48 Am.Jur.,
Special or Local Assessments, section 202, page
728; C. H. Hamilton's Law of Special Assessments,
section 708, page 699; and 63 C.J.S. Municipal
Corporations § 1570, page 1401.

*562 Since grounds (3) and (4) encompass each
other we shall not treat them separately. We should
add here that these grounds present the important
issues to be determined in this case.

[6] Where the statute makes a special assessment a
lien on property, and is silent as to its priority, the
lien so created may be given priority over any and
all other liens, whether prior or subsequent to the
assessments, if such on intention can be gathered
from the Act, but not otherwise (emphasis ours).
See 48 Am.Jur., Special or Local Assessments, sec-
tion 202, page 729.

The 1952 amendment made no mention of the word
‘lien’, but simply provided in subsection (1) of

KRS 76.172 that ‘* * * when such sewers or drains
are located in a public street or alley, the construc-
tion thereof shall be at the exclusive cost of the
owners of land as provided in KRS 93.370 as to im-
provements of streets or alleys.’KRS 93.370 merely
sets forth the method of apportioning the cost of the
improvement among the property owners benefited.
The above amendment also made KRS 93.470
through 93.600 applicable to sewer assessments by
reference. KRS 93.470, at the time the 1952 amend-
ment was passed and also at present, provides in
subsection (1) that ‘* * * the department of public
finance, upon certification by the director of works
of the inspection and acceptance of the work, shall
make out all apportionment warrants for which li-
ens are given for improvements of public ways, * *
*’ (emphasis ours).

The 1952 amendment provided in subsection (2) of
KRS 76.172 that ‘* * * the other provisions of KRS
Chapter 93 applicable to streets and alleys shall ap-
ply to such construction of sewers and drains, * *
*.’ This provision by reference especially calls to
our attention KRS 93.450, which recites that ‘* * *
a lien shall exist against the respective lots for the
cost of improvement of public streets and alleys, *
* * for the apportionments made as provided in
KRS 93.370, 9o.380 and 9o.390, and interest there-
on at the rate of six per cent per annum.’

Therefore, in view of what has been shown, we can
safely state that a lien is provided in the 1952
amendment as to the cost of the lateral sewers. Fur-
thermore, it will be recalled that a lien is expressly
embraced in the 1956 amendment by subsection (6)
of KRS 76.172.

Yet, what about the question of priority? The rule
set forth above states that in event the statute is si-
lent as to priority such an intention may be gathered
from the Act. It would seem that such a legislative
intent may be derived from the general statutory
provisions regarding taxation. Thus it has been held
that a lien for an assessment is prior to mortgages
existing at the time it attaches, under a statute mak-
ing such an assessment a part of the taxes due on
the property and collectible as other taxes, and
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making tax liens prior to contract liens. See Seattle
v. Hill, 14 Wash. 487, 45 P. 17,35 L.R.A. 372, and
the note thereto; City of Brunswick v. Gordon Re-
alty Co., 163 Ga. 636, 136 S.E. 898;Morrissey v.
Shriver, 88 Okl. 269, 214 P. 702.

[7] Despite the fact that only a lien with no accom-
panying words is given in the statutes under discus-
sion, it is our opinion it was the intention of the Le-
gislature to make such a lien take precedence over
all contract liens of private parties that attached
after the 1952 amendment became effective. Courts
have read into an assessment lien certain qualities
no ordinary lien possesses. This is amply shown by
this statement from Lybass v. Town of Ft. Myers,
56 Fla. 817, 47 So. 346, 350:
‘If, as it seems, governmental statutory liens for
local improvements may be made superior to mere
contract liens of private parties acquired after the
enactment of the statute providing for the lien, it is
not necessary for the statute to in terms enact the
priority. *563 From the nature of the governmental
function being performed and the rights of the pub-
lic in the enforcement of the police powers, it is
clear the intention of the Legislature was to put
such liens upon the same footing as tax liens,
thereby giving them priority over contract liens of
private parties, acquired subsequent to the enact-
ment of the law providing for the lien of the muni-
cipality. * * *’

It is our opinion the reasoning stated in the Lybass
case is sound and should apply in this jurisdiction
in determining the priority of the type of liens in
controversy. See also Morrissey v. Shriver, 88 Okl.
269, 214 P. 702;Carstens & Earles, Inc., v. City of
Seattle, 84 Wash. 88, 146 P. 381, Ann.Cas.1917A,
1070.

The 1952 amendment, which first established a lien
for any proposed sewer improvements in a city of
the first class, did not go into effect until June 19,
1952, whereas the Krumpelman mortgage was ex-
ecuted and recorded on May 2nd of that year. Un-
der such a factual situation this inquiry is posed:
Will the sewer assessment, if and when it is made,
have priority over the Krumpelman mortgage? It is

our view it will.

The sewer assessment statute under discussion gave
the City of Louisville absolute power, in its discre-
tion, to install sewers and drains in the territory in
litigation and to apportion the costs therefor in the
manner hereinbefore set out. It has also been shown
that a lien is given upon all the property benefited
by such improvements.

[8][9] Although the city is limited to the property
specifically benefited in the steps it may take for
collection of the assessment expenses, it seems to
us, from the nature of the public interest involved,
the assessment claim against such property should
be superior to all others. One who acquires an in-
terest in land takes it subject to the right not only of
the proper governmental authorities to lay general
taxes upon it, but of a city wherein it lies to impose
upon it the burden of paying the expenses of neces-
sary public improvements which confer upon the
land a special benefit. Statutes giving a lien for loc-
al assessment are remedial and therefore should be
liberally construed and should also be interpreted to
accomplish the legislative purpose. See Dressman
v. Farmers' & Traders' Nat. Bank of Covington,
supra.

The Dressman case also points out that one who
holds a mortgage can have no higher equity or
claim in the property than the mortgagor gave him.
In this connection the opinion states [100 Ky.
571,38 S.W. 1054]:‘His (the mortgagee's) interest
and title in same are conditional, and less than that
of the mortgagor; and his rights in the property are
entitled to no greater consideration than those under
whom he claims. He, with the owner, has profited
by the enhanced value given the property by the im-
provements which the assessment is made to pay
for. * * *’

It is our belief, and we accordingly hold, that the li-
en provided for in the 1952 amendment will take
priority over the Krumpelman mortgage. As to the
Corbett mortgage which Mortgagee acquired on
June 12, 1957, the law is well settled in this state,
as amply shown in the Dressman case, cited above,
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that the local assessment lien shall be prior in rank
to it.

This ruling is not in conflict with the cases relied
upon by Mortgagee because in those decisions the
courts were dealing with the question of priority
between a mortgage and a lien for Workmen's
Compensation premiums (Domenech v. Lee, 1 Cir.,
66 F.2d 31, and Adkins v. Carol Mining Co., 281
Ky. 328, 136 S.W.2d 32); or a lien for wages
(Turner v. Randolph, 213 Ky. 55, 280 S.W. 462); or
a vendor's lien (Indiana Truck Corporation of Ken-
tucky v. Hurry Up Broadway Co., 222 Ky. 521, 1
S.W.2d 990). There the rights of private parties
alone were involved and no question of the proper
application of governmental powers or the con-
struction of *564 liens relative to the exercise of
police power was shown.

Mortgagee asserts in connection with the 1956
amendment that subsection (9) of KRS 76.172
shows, at least by implication, that the Legislature
intended the improvement lien to take effect only
when recorded; otherwise there would have been no
necessity for the provision, it reasons. Subsection
(9) provides: ‘The lien shall exist from the date of
the apportionment warrant, but a lien shall not be
valid against a purchaser for a valuable considera-
tion without notice, unless the apportionment war-
rant is entered and registered within ten days of its
issuance.’This is the same language as that used in
subsection (2) of KRS 93.470, which was formerly
Carroll's Statute, § 2839.

[10][11] In the case at bar we have a lien created by
an ordinance subsequent to the execution of both
mortgages. The issuance of apportionment warrants
is purely a ministerial act and does not have any ef-
fect on the lien's priority, which is already created
by statute. The provision in question does,
however, set forth a requirement as to recordation.
This is that, in order to give notice to a purchaser
for value, the apportionment warrant must be recor-
ded within ten days of its issuance. Such a condi-
tion, of course, applies only to a good faith pur-
chaser who has bought subsequent to the enactment
of the ordinance, the completion of the work and

the issuance of the apportionment warrants. How
else would a purchaser of an improved lot, or a
mortgagee who is deemed to be in a similar cat-
egory to a purchaser, know of the existence of an
outstanding lien? Obviously Mortgagee cannot ap-
ply the provision in the sense of time as to priority
because it does not meet the requirements of a bona
fide purchaser. See Barfield v. Gleason, 111 Ky.
491, 63 S.W. 964.

II

Turning now to the second contention, appellant,
Florence R. Krumpelman, who owns a lot within
the area sought to be improved, contests the legality
of subjecting her property to an assessment for the
cost of the proposed sewer construction pursuant to
the ordinance heretofore mentioned. The basis of
her contention is that the city formerly built all
sewers and drains from taxes or from proceeds of
general obligation bonds. Some of these bonds are
still outstanding and, as a consequence, she as a
taxpayer has been paying the costs of sewers for
other property owners. Under the ordinance she
will be required in addition to liquidate the entire
cost of the sewer connection to her own lot. Appel-
lant therefore maintains that the effect of the ordin-
ance is to create an inequality in the tax burden on
different property owners in the city in violation of
Section 171 of the Constitution of Kentucky.

[12] This same argument was advanced in Baker v.
City of Princeton, 226 Ky. 409, 11 S.W.2d 94, 96,
and there this Court, after pointing out that al-
though a local assessment imposes an involuntary
burden upon the property improved and that the
right to do so is derived from the taxing power,
held that such a charge is not strictly speaking a tax
within the purview of the above constitutional sec-
tion. That case, moreover, specifically ruled that
Section 171 of the Kentucky Constitution has ‘no
application to assessments for public improvements
which confer local benefits.’See also Robertson v.
City of Danville, Ky., 291 S.W.2d 816.

III

[13] The ordinance involved in this litigation deleg-
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ates to Metropolitan the duties as to letting the sew-
er construction contract and as to issuing apportion-
ment warrants. The third inquiry raised is whether
these matters may be delegated. We have no doubt
but that such may be done. Both of these acts are
purely ministerial in their nature under the ordin-
ance, and it is permissible to authorize a proper
agency to perform them. This Court in *565Bar-
field v. Gleason, 111 Ky. 491, 63 S.W. 964, held
that the advertising for bids, the letting of contracts
and the issuing of apportionment warrants are all
administrative functions that may be shared with
another. In fact, the delegation of other and similar
duties to Metropolitan has been specifically upheld
by this Court. See Veail v. Louisville & Jefferson
County Metropolitan Sewer District, 303 Ky. 248,
197 S.W.2d 413.

IV

The fourth question concerns the validity of the or-
dinance because it does not contain a provision
which permits installment payments to be made on
the improvement assessment. The 1952 amendment
made KRS Chapter 93 applicable to public sewer
construction, and KRS 93.480 through 93.530 of
that Chapter authorized the payment of assessments
for public improvements in cities of the first class
to be made in installments. The 1956 amendment
which undertook to clarify KRS 76.172, as herein-
before mentioned, did not embrace in that statute as
reenacted language to the effect that installment
payments may be resorted to in retiring a sewer as-
sessment.

[14][15] We conclude the omission from the Act of
a recital granting the right to pay the assessment in
installments does not invalidate it. The recent case
of Robertson v. City of Danville, Ky., 291 S.W.2d
816, construed an enactment of the 1956 Legis-
lature, Acts 1956, c. 239, which provided that any
city at its option could construct sewers under the
Act and that, after the sewers were built, no lump
sum assessment should be laid upon any property
so improved as its share of the total cost of the
project, but that instead each year a levy should be
made against all the benefited property in whatever

amount might be necessary to produce the principal
and interest requirements of that year. This method
of paying for the assessment was challenged as il-
legal because it afforded the property owner no op-
portunity to discharge his share of the debt at the
outset. This Court held, however, the Legislature
could grant authority to a municipality to compel a
property owner to pay off a sewer assessment in no
manner except in installments. Accordingly, it is
our view that if a statute is valid which provides
only for installment payments, the instant statute is
likewise valid in that it requires the assessment debt
to be paid in a lump sum. It is for the Legislature to
determine the plan of special assessment payments.

V

The final contention is made by appellants, Robert
M. and Evelyn M. Bailey. They assert that a part of
their property lies without the area to be served dir-
ectly from the proposed sewer construction. The
lower court interpreted the applicable statute to
mean that the sewer assessment should be made
only against the property which abuts such im-
provement, and that property in each street in the
last square, nearest to Taylorsville Road, cannot be
served directly by the sewage system and should
therefore not be assessed.

The statute speaks in terms only of quarter squares
and makes no reference to any division of them.
There are numerous cases where this Court has held
in connection with street improvements that only
the land in the quarter squares where alleys are
built is to be assessed for the cost of constructing
such alleys. See Washle v. Nehan, 97 Ky. 351, 41
S.W. 1040,3 Ky.Law Rep. 387;Dumesnil v. Shanks,
97 Ky. 354, 30 S.W. 654,31 S.W. 864,17 Ky.Law
Rep. 170;Dumesnil v. Gleason, 99 Ky. 652, 37
S.W. 69;Boone v. Nevin, 23 S.W. 512, 15 Ky.Law
Rep. 547.This Court in the Washle and Shanks
cases stated that underlying the whole question is
the principle that only the property benefited by the
improvement should bear the expense of it.

[16] In the present case no direct benefit will be re-
ceived by the property in each of the streets
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between the end of the sewer and Taylorsville
Road, and it seems equitable and just that the as-
sessment should *566 be limited to the property in
those blocks which derives an advantage from the
construction of the sewer. The trial judge correctly
held that such nonbenefited property cannot be as-
sessed for any of the sewers herein even though it
lies within the quarter block.

Wherefore, the judgment is affirmed.

Ky.,1958
Krumpelman v. Louisville & Jefferson County Met-
ropolitan Sewer Dist.
314 S.W.2d 557, 75 A.L.R.2d 1110
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Davis v. Powell's Valley Water Dist.
Ky.App.,1995.

Court of Appeals of Kentucky.
Linda DAVIS; and Charlene Kennon, Appellants,

v.
POWELL'S VALLEY WATER DISTRICT; Andy
R. Snowden; Earl Adams; and John R. Stevenson,

Appellees.
No. 94-CA-1065-MR.

Nov. 3, 1995.
Discretionary Review Denied and Case Ordered

Published by Supreme Court April 17, 1996.

After their federal action against employer, a water
district, was dismissed, former employees brought
action against employer in state court, alleging viol-
ation of whistleblower statute. The Powell Circuit
Court, Caswell P. Lane, Special Judge, directed
verdict in favor of employer. Employees appealed.
The Court of Appeals, Gudgel, J., held that: (1) dis-
missal of federal court action for lack of subject
matter jurisdiction did not constitute adjudication
upon the merits of that action and, therefore, res ju-
dicata did not attach to issues raised therein or pre-
clude employees from raising same issues in state
court action, and (2) water district was type of spe-
cial district which constituted “political subdivision
of the state,” as used in Whistleblower Act.

Reversed and remanded.
West Headnotes
[1] Judgment 228 562

228 Judgment
228XIII Merger and Bar of Causes of Action

and Defenses
228XIII(A) Judgments Operative as Bar

228k562 k. Necessity for Decision on
Merits. Most Cited Cases

Judgment 228 564(1)

228 Judgment

228XIII Merger and Bar of Causes of Action
and Defenses

228XIII(A) Judgments Operative as Bar
228k564 Finality of Determination

228k564(1) k. In General. Most Cited
Cases
Doctrine of res judicata applies only to final judg-
ment which is rendered upon merits of underlying
action.

[2] Judgment 228 829(3)

228 Judgment
228XVII Foreign Judgments

228k829 Effect of Judgments of United
States Courts in State Courts

228k829(3) k. Operation and Effect. Most
Cited Cases
Dismissal of employees' federal court action against
employer for lack of subject matter jurisdiction did
not constitute adjudication upon the merits of that
action and, therefore, res judicata did not attach to
issues raised therein or preclude employees from
raising same issues in state court action.

[3] Waters and Water Courses 405 183.5

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases
Water district was type of special district which
constituted political subdivision of state, as used in
Whistleblower Act; fiscal court is permitted to cre-
ate water district in accordance with provisions of
statute, which in turn establishes method for creat-
ing nontaxing special district, and special district is
defined as including entity organized for purpose of
performing governmental or other prescribed func-
tions within limited boundaries. KRS
61.101-61.103, 65.005(1)(a) , 65.810, 74.010.

*75 Appeal from Powell Circuit Court; Honorable
Caswell P. Lane, Special Judge. Action No.
92-CI-86.
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Benjamin J. Hays, Elizabeth M. Linville,
Winchester, for Appellants.
John L. Cox, Jr., Stanton, Robert L. Treadway,
Lexington, for Appellees.

Before GUDGEL, HUDDLESTON and JOHN-
STONE, JJ.
*76 GUDGEL, Judge.
This is an appeal from a judgment entered by the
Powell Circuit Court in an action brought as a res-
ult of the termination of appellants' employment.
Appellants contend that the trial court erred (1) by
finding that the action is barred by limitations, (2)
by finding that the action is barred by the doctrine
of res judicata, and (3) by finding that appellee
Powell's Valley Water District (Powell's Valley) is
not a “political subdivision” of the commonwealth
for purposes of that term as used in the
“whistleblower” act, KRS 61.101-61.103. We agree
with all of appellants' contentions. Hence, we re-
verse and remand.

Appellants were employed by Powell's Valley for
several years until July 1991. Conflicting evidence
was adduced below. However, in a nutshell appel-
lants assert that their employment was terminated
because they discovered and published information
which, they believed, indicated that Powell's Valley
and some of its employees participated in certain il-
legal activities.

This is actually the third action filed in regard to
the underlying events, but the merits of the case
have never been fully addressed. The first action,
which appellants filed in the Powell Circuit Court,
was voluntarily dismissed after the court denied ap-
pellants' motion seeking a temporary injunction and
reinstatement to their employment.

Next, appellants filed a 42 U.S.C. § 1983 civil
rights action in the United States District Court for
the Eastern District of Kentucky, alleging that ap-
pellees violated their constitutional rights by
wrongfully depriving them of their employment
while acting under color of state law. They further
asserted a pendent state claim based upon the Ken-
tucky whistleblower act, KRS 61.101-61.103. As in

the instant proceeding, the named defendants in-
cluded Powell's Valley, its manager, and two of its
commissioners. The federal district court found that
the defendants were “not state actors, nor are their
actions fairly attributable to the state.” The court
therefore dismissed the action for lack of subject
matter jurisdiction.

Finally, appellants filed the instant action in the
Powell Circuit Court seeking relief pursuant to the
whistleblower statute, KRS 61.101-61.103. At the
close of appellants' case, the court directed a verdict
in favor of appellees, concluding that:
(a) Plaintiffs Davis and Kennon were at will em-
ployees of Powell's Valley, and as such, their em-
ployment could be terminated by Powell's Valley at
any time, with or without cause;
(b) It is the finding of this Court that while Powell's
Valley may be an instrumentality of the Common-
wealth of Kentucky for certain limited purposes, it
is not a political subdivision of the Commonwealth
of such a type as to fall within the scope of KRS
61.101, et seq.:
(c) It is the finding and ruling of this Court that the
Memorandum Opinion and Order dated April 14,
1992, in the related Federal Court action styled
Linda Davis and Charlene Kennon v. Powell's Val-
ley Water District, Earl Adams, John R. Stevenson,
and Andy R. Snowden, United States District Court,
Eastern District of Kentucky, Civil Action No.
91-428, which dismissed that action with prejudice,
has the effect of res judicata as to this action, and
therefore this action should be dismissed; and
(d) It appears to the Court that this action is barred
by the statute of limitations contained in KRS
61.103(1), in that this action was initiated more
than ninety (90) days after the dismissal of the re-
lated Federal Court action.

Although appellants did not dispute that they were
at-will employees, they disagreed with the court's
other three findings. This appeal followed.

First, appellants contend that the trial court erred by
finding that their action is barred by limitations as
having been “initiated more than ninety (90) days
after the dismissal of the related Federal Court ac-
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tion.” Appellees conceded at oral argument, and we
agree, that appellants are correct in this contention.

Next, appellants contend that the trial court erred
by finding that this action is *77 barred by the doc-
trine of res judicata. We agree.

[1][2] In the first place, the doctrine of res judicata
applies only to a final judgment which is rendered
“upon the merits” of the underlying action. Dennis
v. Fiscal Court of Bullitt County, Ky.App., 784
S.W.2d 608, 609 (1990); 46 Am.Jur.2d Judgments
§ 394 (1969). Both Fed.R.Civ.P. 41(b) and CR
41.02(3) indicate that an action's dismissal for lack
of jurisdiction does not constitute “an adjudication
upon the merits” of the action. Therefore, the earli-
er dismissal of appellants' federal court action for
lack of subject matter jurisdiction did not constitute
an adjudication upon the merits of that action, and
res judicata did not attach to the issues raised
therein or preclude appellants from raising the same
issues in the instant action. Moreover, in any event
appellees waived any such defense by failing to af-
firmatively plead estoppel or res judicata in their
answer to the complaint. SeeCR 8.03.

[3] Finally, appellants contend that the trial court
also erred by finding that Powell's Valley is not a
political subdivision of the commonwealth for pur-
poses of that term as used in KRS 61.101-61.103.
Again, we agree.

KRS 61.102(1) prohibits any reprisal by an
“employer” against an employee who in good faith
discloses “any facts or information relative to an
actual or suspected violation of any law.” For pur-
poses of KRS 61.102, KRS 61.101(2) defines
“employer” as including:
[T]he Commonwealth of Kentucky or any of its
political subdivisions. Employer also includes any
person authorized to act on behalf of the Common-
wealth, or any of its political subdivisions, with re-
spect to formulation of policy or the supervision, in
a managerial capacity, of subordinate employees[.]
(Emphasis added.)

Twice, our highest court has addressed the issue of
whether water districts created pursuant to KRS

Chapter 74 are political subdivisions. First, in a
contract action the court specifically found that a
water district constituted a political subdivision of
the state. Louisville Extension Water District v.
Diehl Pump & Supply Co., Ky., 246 S.W.2d 585,
586 (1952). Subsequently, in a rate recovery action
the court referred to water districts as “nonprofit
political subdivisions of county government.” Pub-
lic Service Commission of Kentucky v. Dewitt Wa-
ter District, Ky., 720 S.W.2d 725, 727 (1986).

Appellees argue, however, that Diehl, supra, and
Dewitt, supra, should be limited to their facts and
should not be applied here. They urge us to instead
follow the lead of the Ninth Circuit Court of Ap-
peals in Gorenc v. Salt River Project Agricultural
Improvement and Power District, 869 F.2d 503 (9th
Cir.1989), cert. denied,493 U.S. 899, 110 S.Ct. 256,
107 L.Ed.2d 205 (1989), wherein the appellate
court examined a statutorily-organized irrigation
district which was designated by the Arizona state
constitution as a political subdivision of the state.
The court found that the irrigation district, which
was owned and operated by private individuals, was
“a governmental entity only for a limited purpose
and the termination of [employee] Gorenc was a
proprietary function, and purely private action.”
869 F.2d at 504. Hence, the district's discharge of
the employee did not constitute state action which
entitled him to pursue a 42 U.S.C. § 1983 claim or
a Fourteenth Amendment claim against the district.

We do not find appellees' argument to be persuas-
ive. In the first place, apparently unlike the applic-
able statutes in Gorenc,KRS Chapter 74 specifies a
multitude of ways in which water districts are con-
trolled and regulated by the state. Moreover, KRS
74.010 permits a fiscal court to “create a water dis-
trict in accordance with the provisions of KRS
65.810,” which in turn establishes the method for
creating a nontaxing special district. Then, the term
“special district” is defined in KRS 65.005(1)(a) as
including:
[A]ny agency, authority, or political subdivision of
the state which exercises less than statewide juris-
diction and which is organized for the purpose of
performing governmental or other prescribed func-
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tions within limited boundaries. It includes all
political subdivisions of the state except a city, a
county, or a school district.
(Emphasis added.)

*78 Read together, these statutes plainly establish
that a water district is a type of special district
which constitutes a political subdivision of the
commonwealth. It therefore follows that the trial
court erred by finding that Powell's Valley is not a
political subdivision of the commonwealth for pur-
poses of the protections afforded by KRS
61.101-61.103.

For the reasons stated, the court's judgment is re-
versed and remanded for further proceedings con-
sistent with the views expressed in this opinion.

All concur.
Ky.App.,1995.
Davis v. Powell's Valley Water Dist.
920 S.W.2d 75, 132 Lab.Cas. P 58,133, 132
Lab.Cas. P 58,134
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OLSON et al. v. PRESTON ST. WATER DIST.
NO. I et al.
Ky.App. 1942.

Court of Appeals of Kentucky.
OLSON et al.

v.
PRESTON ST. WATER DIST. NO. I et al.

June 12, 1942.

Appeal from Circuit Court, Jefferson County, chan-
cery Branch, First Division; Churchill Humphrey,
Judge.

Suit by Orville Olson, individually, etc., against
Preston Street Water District No. 1, and others to
enjoin defendants from buying an existing plant.
From a judgment dismissing the petition, plaintiff
appeals.

Judgment reversed with directions to grant plaintiff
the relief sought.

TILFORD, J., dissenting.
West Headnotes
[1] Municipal Corporations 268 57

268 Municipal Corporations
268II Governmental Powers and Functions in

General
268k57 k. Powers and Functions of Local

Government in General. Most Cited Cases
A municipal corporation may not transcend vested
powers.

[2] Municipal Corporations 268 59

268 Municipal Corporations
268II Governmental Powers and Functions in

General
268k59 k. Powers Incident to Execution of

Those Granted. Most Cited Cases
A municipal corporation possesses powers ex-
pressly granted, those necessarily or fairly implied
in or incident to the powers granted and those es-

sential to the accomplishment of the declared ob-
jects and purposes of the corporation.

[3] Waters and Water Courses 405 183.5

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases
(Formerly 405k1831/2)

Under statute granting water supply districts power
to obtain a supply of water and furnish it to resid-
ents of water districts as established by the court
and expressly providing a method by which the ter-
ritorial limits of established districts may be en-
larged a water supply district was without power to
purchase a supply system which was partly within
and partly without the boundary of the districts as
established. Ky.St. §§ 938g-3, 938g-6.

Municipal Corporations 268 57

268 Municipal Corporations
268II Governmental Powers and Functions in

General
268k57 k. Powers and Functions of Local

Government in General. Most Cited Cases
Municipal corporations possess only the powers ex-
pressly granted, those necessarily or fairly implied
in or incident to powers expressly granted and those
indispensable to declared objects and purposes of
the corporation.

*307 Thomas S. Dawson and Woodward, Dawson
& Hobson, all of Louisville, for appellants.
Robert L. Sloss, Willis & Sloss, and Lawrence S.
Grauman, all of Louisville, for appellees.
MORRIS, Commissioner.
Section 938g-1 et seq., Ky.Stats., provide for the
establishment of water supply districts, for their op-
eration under supervision of commissioners, and for
the issuance of bonds for the purpose of carrying
out the project, which purpose, as is evidenced by
the statutes, is to promote the public health, con-
venience and welfare and to provide fire protection
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by the furnishing of an adequate supply of water.
Following the provisions of the first section of the
Act, appellee district was established on September
16, 1940, and since then the district has about com-
pleted its supply system and issued bonds. We ap-
proved the bond issue plan in Olson v. Preston St.
Road Water District No. 1, 286 Ky. 66, 149 S.W.
766.

Olson, suing as an individual taxpayer, resident and
prospective water consumer, and on behalf of all
others of the district similarly situated, instituted
this suit against the commissioners, seeking to en-
join them from carrying into effect a purpose to buy
an already installed plant furnishing water to the
residents of Camp Taylor, a suburb of Louisville,
the system being owned by a corporation composed
of subscribers, the Camp Taylor Development
Company.

The plan under which this company operates, the
layout of Camp Taylor and the system, may be
noted in Beutel v. Camp Taylor Development Co.,
268 Ky. 544, 105 S.W.2d 632. The instant suit was
in form and substance one for a declaration of
rights, authorized by § 639a-1 et seq., Civil Code of
Practice. The chancellor overruled demurrer to
Olson's petition, and defendants answered; the
chancellor then overruled plaintiffs' demurrer to the
answer; there being no further pleading the court
dismissed Olson's petition, thus denying him relief
and he appeals. As presented here the allegations of
the pleadings may be taken as an agreed statement
of facts around which the legal issue revolves.

The contract proposed is to be made with the De-
velopment Company, which serves a densely popu-
lated area adjacent to Louisville. Its plant consists
of supply facilities only, since it receives water by
attaching its lead pipes to the mains of the Louis-
ville Water Company under an existing contract. A
portion of the area supplied by the Development
Company's system, and a part of the plant, lie with-
in the boundaries of Preston District; its entire sys-
tem is immediately adjacent to the district for a dis-
tance of about one and a half miles, and all of it
within a radius of two miles of the boundaries of

the Preston Road District.

It is agreed that it is impracticable for the district to
acquire as a separate entity that part of the plant
which lies within the district, because the system is
not susceptible of separation, if indeed the
company*308 could be induced to attempt a separa-
tion. In order to make physical connection so as to
afford adequate water supply, it will only be neces-
sary to lay an additional 400 yards of main from the
district system to connect the two.

The answer points out the benefits, financial and
otherwise, which would inure from a joining of the
systems; it would do away with numerous dead
ends in supply lines of both systems, resulting in an
increased pressure; prevent stagnation by complet-
ing better circulation. There would be a reduction
of insurance rates by increasing the supply of wa-
ter. Both the Company's subscribers, and the users
of water in the district, would be assured lesser
rates by the purchase of increased volume; and the
district would have the assured sale of water to a
much larger group of subscribers, thus guaranteeing
increased revenues and retirement of bonds, result-
ing in a more immediate district ownership. To
some extent like benefits will inure to the custom-
ers in the Camp Taylor area.

Upon this state of facts appellees contended that
under § 938g-6, Ky.Stats., they have power to carry
into effect the proposed contract and to issue the
self-liquidating bonds to provide funds for the pur-
chase. The appellant challenges the power, insisting
that the statute, supra, cannot be so construed as to
authorize an established district to purchase a sup-
ply system, except where the system lies wholly
within the boundary of the district as established.

Plaintiffs' grounds for relief are of somewhat a gen-
eral nature, though he asserts that his rights and the
rights of those for whose benefit he sues will be af-
fected by carrying out the plan; that if the plan be
approved “there will be in addition to the present
pledge of revenues of the water works system on
account of the outstanding bonds, an additional
pledge of such revenues for retiring the principal
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and interest on the revenue bonds which are pro-
posed to be issued for the purpose of acquiring the
water system,” in contemplation of purchase. We
need not discuss the effect of this allegation, since
the determination of the question turns on the ex-
tent of powers and the manner of exercise, as deleg-
ated by the legislative act. There is no dispute as to
the assertion that the plan has heretofore been sub-
mitted to those versed in such matters, who have
determined that from a practical and financial
standpoint it is sound, but the question is one of au-
thority, depending upon a construction of the em-
powering statute.

[1][2] Counsel for appellee insist that the section,
supra, undoubtedly vests the district with power to
purchase the sought water system, though reaching
this conclusion by placing upon it a somewhat
strained construction, and at the same time over-
looking another section of the statute, which under
the agreed facts is applicable.§ 938g-3. This de-
cided stand does not entirely eliminate from discus-
sion the assertion in answer, and tersely mentioned
in briefs that the court should give attention to §
938g-20, Ky.Stats., which enjoins a liberal con-
struction so as to carry into effect and meaning the
intent and purpose of the act, as above indicated,
which rule the court would willingly apply if it
were possible to overlook another well established
rule when the question of “power” of a municipal
organization, created by a higher body arises. It is a
universal proposition of law that such a body may
not transcend vested powers. In Dillon's Municipal
Corporations, 5th Ed., § 237, these powers are said
to be: “First, those granted in express words;
Second, those necessarily or fairly implied in or in-
cident to the powers granted; Third, those essential
to the accomplishment of the declared objects and
purposes of the corporation, not simply convenient
but indispensable.”

We are thoroughly impressed with the idea that to
carry out the proposed plan would be convenient
and would redound to the promotion of welfare and
a decided financial saving, but it is not made to ap-
pear that it is indispensable, which if true could
only be brought into play if it were concluded that

the power sought to be exercised be necessarily or
fairly implied by or incident to expressly granted
powers.

We had fair opportunity to apply rule 2 or 3 supra,
in Theobald v. Board of Commissioners, Buechel
Water Dist., 288 Ky. 720, 157 S.W.2d 285, but
could not find the way to depart from the basic rule,
though the things sought there were perhaps more
nearly essential to the purposes of the whole
scheme. We might refer to many opinions laying
down the general rule; a few will suffice.Barrow v.
Bradley, 190 Ky. 480, 227 S.W. 1016;Walker v.
City of Richmond, 173 Ky. 26, 189 S.E. 1112,
Ann.Cas. 1918E, 1084;Board of Education of New-
port v. Scott, 189 Ky. 225, 224 S.W. 680;Herd v.
City of Middlesboro, 266 Ky. 488, 99 S.W.2d
458;*309City of Middlesboro v. Kentucky Utilities
Co., 284 Ky. 833, 146 S.E.2d 48.

In order to uphold the position of appellees, it
would be necessary to enlarge the provisions of the
section in question, and to hold that the district
could purchase and operate a plant, which does not
lie wholly within the territorial confines of the es-
tablished districts. If there were possibility of sev-
erability, it might take over that portion lying in the
district, and operate it if the operation be confined
to supplying water to residents of the district. The
statute does not provide for taking over any part of
a supply plant lying without the district, and as we
read the entire statute, there is nothing which would
lead to the conclusion that under the charter power
the district could operate outside its boundaries.

We are dealing with the subject solely as applying
to residents of the district, and not at all from the
standpoint of the residents of the Camp Taylor area,
not parties to the agreed suit, who may have some
vested rights which might be influenced by the con-
summation of the projected plan. If the proposed
plan be carried to completion, the practical result
would be that the organized district would be exer-
cising powers not expressly granted, or reasonably
implied, or essential to the carrying out of what the
legislature intended to grant and in plain language
granted; the power to obtain a supply of water and
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furnish same to the residents of the water district as
established by the court, and in the manner direc-
ted. To throw the door open to the extent here ad-
vocated, would permit such districts to extend oper-
ations far beyond the intended limits. That there
was in the mind of the enacting body a decided lim-
itation is made clear by § 938g-3, which provides
the only method by which the territorial limits of
the established district may be enlarged.

There must be a petition filed by the commissioners
of the established district with the county court, de-
scribing the boundary proposed to be annexed. No-
tice is to be given, and within a prescribed time
“any resident of the water district or other territory
proposed to be annexed *** may file objections and
exceptions.”The county judge hears and determines
the matter, and makes order according to his find-
ing, with right of appeal to the circuit and this
court.

Thus it will be seen before any enlargement of the
established district, one resident of such, or of the
boundary proposed to be added, is authorized to
have the matter determined, not by the commission-
ers but by the courts. We are much impressed with
the showing of advantage by appellees, which
would grow out of the proposed project financially
and otherwise, as well as to disadvantages which
will face the people of the district, and perhaps
those in the Camp Taylor area, not losing sight of
the existing emergency due to an increase of popu-
lation of the areas, if the plan fail.

[3] Mindful of the situation we have endeavored to
reach a helpful solution. However, should we con-
strue § 938g-6 as giving the power to purchase the
existing supply plant, situated partly in and partly
out of the established boundary, we may not over-
look the provisions of § 938g-3 under which alone
an existing district may be enlarged. Having this
view of the meaning of the applicable sections, we
are compelled to reverse the judgment with direc-
tions to set same aside and grant plaintiff the relief
sought.

Whole Court sitting.

RATLIFF, J., absent.
TILFORD, J., dissenting.
Ky.App. 1942.
Olson v. Preston St. Water Dist. No. 1
291 Ky. 155, 163 S.W.2d 307
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Public Service Com'n of Kentucky v. Attorney
General of Com.
Ky.App.,1993.

Court of Appeals of Kentucky.
PUBLIC SERVICE COMMISSION OF KEN-

TUCKY, Appellant,
v.

ATTORNEY GENERAL OF the COMMON-
WEALTH; Boone County Water and Sewer Dis-
trict; Campbell County Kentucky Water District;

Kenton County Water District No. 1; City of
Florence, Kentucky; and City of Newport, Ken-

tucky, Appellees.
No. 92-CA-1817-MR.

June 25, 1993.
As Modified and Case Ordered Published byCourt

of Appeals Aug. 20, 1993.

Public Service Commission appealed declaratory
judgment entered in the Franklin Circuit Court,
William L. Graham, J., determining that Commis-
sion was not authorized to charge water districts for
cost of management and operations audit conducted
as part of merger feasibility study. The Court of
Appeals, McDonald , J., held that statute providing
that cost of management audits were to be borne by
utility audited did not authorize Commission to
charge districts cost of audits conducted as part of
merger feasibility study.

Affirmed.
West Headnotes
[1] Waters and Water Courses 405 183.5

405 Waters and Water Courses
405IX Public Water Supply

405IX(A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases
(Formerly 405k1831/2)

Statute providing that cost of management audits
conducted by Public Service Commission of any
utility under its jurisdiction were to be borne by

utility audited did not authorize Commission to
charge water districts for cost of management and
operations audits performed as part of merger feas-
ibility study under another statutory scheme, which
did not itself provide for such assessment of costs.
KRS 74.361, 278.255.

[2] Public Utilities 317A 147

317A Public Utilities
317AIII Public Service Commissions or Boards

317AIII(A) In General
317Ak145 Powers and Functions

317Ak147 k. Statutory Basis and Lim-
itation. Most Cited Cases
Powers of Public Service Commission are purely
statutory.

[3] Administrative Law and Procedure 15A
305

15A Administrative Law and Procedure
15AIV Powers and Proceedings of Administrat-

ive Agencies, Officers and Agents
15AIV(A) In General

15Ak303 Powers in General
15Ak305 k. Statutory Basis and Limit-

ation. Most Cited Cases
When statute prescribes procedures that adminis-
trative agency must follow, agency may not add or
subtract from those requirements.

*296 Gerald E. Wuetcher , Susan Mastin Scott,
Frankfort, for appellant.
Chris Gorman, Atty. Gen., Ellen E. Easom, William
Edwin Doyle, Asst. Atty. Gen., Utility and Rate In-
tervention Div., Frankfort, for appellee, Com. of
Kentucky.
Michael P. Collins , Florence, for appellee, Boone
County Water and Sewer Dist.
James M. Honaker , John N. Hughes, Frankfort, for
appellees, Campbell County Kentucky Water Dist.
and Kenton County Water Dist. No. 1.
Dale T. Wilson, Rouse, Skees, Wilson & Dillon,
Florence, for appellee, City of Florence.
*297 Bruce F. Clark, Thomas A. Marshall , Stites &
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Harbison, Frankfort, for appellee, City of Newport.

Before DYCHE, McDONALD and WILHOIT, JJ.
McDONALD, Judge.
The appellant, Public Service Commission of Ken-
tucky (PSC), has appealed from the declaratory
judgment of the Franklin Circuit Court which de-
termined that appellant was not authorized to
charge the appellee utilities, Boone County Water
and Sewer District, Campbell County Kentucky
Water District and Kenton County Water District #
1, for the cost of a management and operations
audit as part of a KRS Chapter 74 merger feasibility
study. The issue concerns the relationship, if any,
between two statutes, KRS 74.361 and KRS
278.255. In addition to these utilities, the Attorney
General, City of Florence and City of Newport FN1

intervened in the proceedings and were joined as
defendants in the declaratory judgment action com-
menced by the PSC.

FN1. The City of Newport is the principal
water supplier for Campbell County Water
District. The City of Florence is a whole-
sale purchaser of water from the Kenton
Water District. Neither city filed a brief in
this Court. The Attorney General, who rep-
resents the interests of consumers before
regulatory agencies under KRS 367.150,
has filed a brief in support of the judgment.

The appellant utilizes the first several pages of its
brief to educate this Court on the nature of manage-
ment and operations audits, and to convince us of
how essential they are to the PSC in determining
whether a merger of water districts is warranted and
will serve the purposes set out in KRS
74.361(1).FN2 The PSC has sufficiently impressed
upon us the complexity of its task in determining
whether or not merger of districts is practical or ad-
visable. In fact, none of the appellees suggests that
the PSC lacks the authority to conduct such
audits.FN3

FN2. KRS 74.361(1) provides: “The gener-
al assembly of the Commonwealth of Ken-
tucky determines as a legislative finding of

fact that reduction of the number of operat-
ing water districts in the Commonwealth
will be in the public interest, in that mer-
gers of such districts will tend to eliminate
wasteful duplication of costs and efforts,
result in a sounder and more businesslike
degree of management, and ultimately res-
ult in greater economies, less cost, and a
higher degree of service to the general
public; and that the public policy favors
the merger of water districts wherever
feasible.”

FN3. The appellees/utilities suggest such
studies should be called “evaluations,” not
“audits,” but do not challenge the PSC's
right to conduct a management audit under
KRS 74.361(1), set out in n. 1 above.

[1][2][3] The issue is whether the PSC can conduct
these audits at the expense of the utilities poten-
tially subject to involuntary merger. The trial
court's opinion in this regard is well-reasoned, sup-
ported by ample authority and addresses the argu-
ments made on behalf of both sides of the issue.
Finding it inefficient to rehash or paraphrase the tri-
al court's judgment, we adopt the following portion
of the judgment appealed from as our own:
KRS 74.361 gives the PSC broad powers to invest-
igate the feasibility of the merger of water districts.
KRS 74.361(2) states:
The public service commission of Kentucky is au-
thorized and empowered to initiate, carry out, and
complete such investigations, inquiries, and studies
as may be reasonably necessary to determine the
advisability as to the merger of water districts. Prior
to ordering a hearing with reference to the merger
of any water district into one or more additional
water districts, the public service commission shall
cause to be prepared in writing a feasibility report
and study regarding the proposed merger, contain-
ing such studies, investigations, facts, historical
data, and projections as in the circumstances may
be required in order to enable the commission to
formulate a proper decision regarding such merger.
This statute by its own terms does not assign the re-
sponsibility for the underlying costs of such a feas-
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ibility study.
The PSC considers this an ambiguity and argues
that the statute must be construed with KRS
278.225(2) which authorizes the PSC to provide for
management audits of “any utility under its juris-
diction *298 ... to investigate all or any portion of
the management and operating procedures or any
other internal workings of the utility.” Subpara-
graph (3) of this statute provides that the cost of
such management audits shall be borne by the util-
ity.
We hold that the PSC's attempt to use the provi-
sions of KRS 278.255 as a basis for allocating the
cost of the merger study to the respondent Water
Districts exceeds the statutory authority granted to
the PSC by the General Assembly. If the General
Assembly had intended the cost of the merger study
under KRS Chapter 74 to be funded like a manage-
ment audit under KRS 278.255, such provision
could easily have been specifically included in the
language of Chapter 74. It was not.
The PSC's powers are purely statutory. City of
Olive Hill v. Public Service Commission, [305 Ky.
249], 203 S.W.2d 68 (1947). When a statute pre-
scribes the procedures that an administrative
agency must follow, the agency may not add or
subtract from those requirements. Union Light,
Heat and Power Company v. Public Service Com-
mission, Ky., 271 S.W.2d 361 (1954). Here the stat-
utory authority urged by the PSC is not present in
the statute and the PSC's effort to assign these costs
to the utilities is in excess of its statutory power.
The lack of interrelationship between KRS 74.361
and KRS 278.255 is further underscored by a con-
sideration of the legislative history of these two
statutes. KRS 74.361 was enacted in 1978 [sic FN4

]. The management audit statute was enacted in
1984. Several merger feasibility studies were made
under KRS 74.361 prior to the adoption of the man-
agement audit statute. In light of this, how can the
PSC now claim, as it does, that the management
audit is the only available tool to assess the appro-
priateness of merger? The management audit statute
was not used in these prior feasibility studies.

FN4. This statute was originally enacted in

1972.

WHEREFORE, the Court declares that the PSC has
no authority to impose the cost of a merger feasibil-
ity study on the respondent utilities (and presum-
ably their rate payers) by reference to the authority
of KRS 278.255.

The PSC insists Judge Graham has turned a “blind
eye to the nature of the proposed audits.” Further
the PSC argues that because an audit under KRS
278.255 made prior to a merger investigation can
be used in the subsequent investigation, the trial
court has “elevated form over substance and made
timing, not public policy, the key factor in an
audit's use.” We find no merit to these arguments. It
is clear from the record that the audits at issue were
ordered with an eye toward merger. That the PSC
enlarged the focus of the audits so that rate payers
would get some benefit in case merger was found
not feasible, does not alter the “nature” of the
audits as being ones for use as part of a merger
study under KRS Chapter 74. Too, while it is true
that an audit properly conducted by the PSC under
its regulatory function and authorized by KRS
278.255 could subsequently be used if merger was
considered, such would merely be a fortuitous
event for the PSC. Certainly this argument provides
no legal rationale that all merger study audits
should be paid for under the authority expressed in
KRS 278.255.

Finally, the PSC argues the trial court “failed to
grasp that the usefulness of any audit in a merger
investigation depends in large measure on the par-
ticular circumstances of the water districts to be in-
vestigated.” This criticism is a result of the trial
court's reasoning that the legislation in KRS 74.361
was enacted long before KRS 278.255, that merger
investigations were carried out and paid for by the
PSC before the enactment of KRS 278.255, and
thus the PSC's reliance on the later statute to shift
the cost of the merger study/management audit to
the utilities is legally untenable. It really does not
matter whether the trial court “grasped the useful-
ness” of the studies for, as stated earlier, no one
questions their importance to the PSC. What the tri-
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al court did grasp was (1) that the legislature did
not mention mergers or merger feasibility studies,
or reference KRS 74.361 anywhere in KRS
278.255, (2)KRS 74.361 does not give the PSC any
authority to charge the utilities for the studies *299
and (3) that the PSC may make any studies or seek
any counsel it chooses in studying merger issues
which it must pay for from its own budget.

Accordingly, the judgment of the Franklin Circuit
Court is affirmed.

All concur.
Ky.App.,1993.
Public Service Com'n of Kentucky v. Attorney
General of Com.
860 S.W.2d 296

END OF DOCUMENT

860 S.W.2d 296 Page 4
860 S.W.2d 296
(Cite as: 860 S.W.2d 296)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS74.361&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS278.255&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS278.255&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000010&DocName=KYSTS74.361&FindType=L


REYNOLDS, County Treasurer, et al. v. FLOYD
COUNTY FISCAL COURT et al.
Ky.App. 1935.

Court of Appeals of Kentucky.
REYNOLDS, County Treasurer, et al.

v.
FLOYD COUNTY FISCAL COURT et al.

Nov. 29, 1935.
As Extended on Denial of Rehearing Feb. 21, 1936.

Appeal from Circuit Court, Floyd County.

Action by W. J. Reynolds, Treasurer of Floyd
County, and others, against the Floyd County Fiscal
Court and others. From a judgment dismissing
plaintiffs' petition, plaintiffs appeal.

Affirmed.
West Headnotes
Counties 104 64

104 Counties
104III Officers and Agents

104k64 k. Eligibility and Qualification. Most
Cited Cases
In action for reinstatement as county treasurer,
evidence outside record of county fiscal court was
incompetent to prove that plaintiff had offered to
give bond, and that court had informed him that
bond theretofore given by him was sufficient.
Ky.St. § 929, as amended by Acts 1932, c. 24, § 26;
§ 3755.

Counties 104 65

104 Counties
104III Officers and Agents

104k65 k. Term of Office, Vacancies, and
Holding Over. Most Cited Cases
Where vacancy in office of county treasurer existed
during term, county fiscal court's appointment of
person to fill such office was valid only for dura-
tion of unexpired term. Ky.St. § 929, as amended
by Acts 1932, c. 24, § 26.

Counties 104 65

104 Counties
104III Officers and Agents

104k65 k. Term of Office, Vacancies, and
Holding Over. Most Cited Cases
Failure of party appointed county treasurer to give
bond within required period held to have created
vacancy in office authorizing appointment of anoth-
er as treasurer. Ky.St. § 929, as amended by Acts
1932, c. 24, § 26; § 3755.

*695 Combs & Combs, of Prestonsburg, for appel-
lants.
Forrest D. Short, of Prestonsburg, and Andrew E.
Auxier, of Pikeville, for appellees.
PERRY, Justice.
The appellant W. J. Reynolds, complaining that he
had been wrongfully and illegally removed by the
Floyd county fiscal court in April, 1934, from his
office as county treasurer, to which he contends he
was lawfully elected by it for a four-year term in
April, 1933, filed his suit in the Floyd circuit court,
seeking to be reinstated as county treasurer. The
cause was submitted to the court, which was
presided over by the Honorable J. F. Stewart as spe-
cial judge, for trial and judgment upon the plead-
ings, proof, and exhibits. The learned judge filed a
written opinion, and in conformity therewith ad-
judged that the plaintiff's petition be dismissed.

Among the charges filed by the defendant fiscal
court against the appellant, as its then treasurer,
was one asserting that the appellant did not execute
his treasurer's bond under his appointment as such
by the court on April 3, 1933, either within thirty
days after notice of his appointment as provided by
section 3755, Ky. St., or at all.

The learned trial judge so found and adjudged that a
vacancy existed after thirty days from April 3,
1933, which the fiscal court had the right to fill,
and that it did then fill the office, leaving unneces-
sary the consideration either of the other claims of
right urged by appellant or the additional defensive

90 S.W.2d 694 Page 1
262 Ky. 445, 90 S.W.2d 694
(Cite as: 262 Ky. 445, 90 S.W.2d 694)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104k64
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=104k64
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=104k64
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104k65
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=104k65
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=104k65
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=104k65


charges made by the defendant fiscal court against
him.

By a well-considered and forceful opinion, the per-
tinent and material issue presented was lucidly and
conclusively discussed and disposed of as follows:

“This action seeks to have plaintiff reinstated as
County Treasurer of Floyd County. Facts pertinent
to a decision, as the court interprets the record, are
these:

“Plaintiff was elected County Treasurer of Floyd
County by the Floyd Fiscal Court on October 15,
1932, for a term of four years. The order of ap-
pointment provided that the plaintiff should execute
bond for the faithful performance of his duties,
which was fixed by the court in the sum of
$50,000.00. This bond was given by plaintiff on
November 5, 1932, with certain persons as sureties
and was approved by the Fiscal Court on November
5, 1932, and plaintiff entered upon the discharge of
his duties as County Treasurer.

“On April 3, 1933, the Fiscal Court, after having
advertised that it would receive bids from various
persons desiring to be considered as candidates for
treasurer, by orders duly entered of record, ratified
and confirmed the appointment of plaintiff on Octo-
ber 15, 1932, and elected plaintiff as treasurer for a
term of four years from April 3, 1933.

“The order of appointment of plaintiff further
provided that plaintiff should execute bond in the
sum of $50,000.00 for the faithful performance of
his duties as treasurer. This bond was not executed
by plaintiff, nor was any bond tendered to the court
prior to March 31, 1934, when a bond is alleged to
have been executed and lodged by plaintiff with the
county court clerk signed by himself as principal
and certain other persons as sureties. This bond was
never approved by the court, nor was there was any
action taken by the court as to the approval or dis-
approval of this bond. In fact, there is no record
evidence showing that any bond was ever lodged
with the county court clerk, nor is there any evid-
ence that this bond or any other bond was ever
presented to the court by the plaintiff or any of the

persons named therein as surety for its approval.

“There are several other questions raised by the
pleadings and argued by counsel in brief, but the
opinion of the court renders a discussion thereof
unnecessary further than to say that the Floyd Fisc-
al Court on April 25, 1934, elected George P. Arch-
er treasurer; that he gave bond, which was accepted
and approved by the court, and took the oath of of-
fice and entered upon and is now and has since
been discharging the duties of said office.

“Under the law and facts as herein presented, what
are the rights of plaintiff in the premises?

“Section 929, Kentucky Statutes, as amended by
the Acts of the General Assembly, 1932 (chapter
24, § 26), provides that the county treasurer shall be
elected *696 by the Fiscal Court at the first regular
April, 1913, for a term of four years. This section
further prescribes the qualifications of the treasurer
and further provides that the appointee shall give
bond as required by law and take the oath of office
required of other county officials.

“This section further provides that it shall be the
duty of the Fiscal Court at the regular April term
each four years after 1913 to elect a treasurer. Un-
der this section it was the duty of the Fiscal Court
at its regular term, April, 1929, to elect a treasurer
for a term of four years. Whether this was done or
not, it appears that with the consent of the Fiscal
Court, the Bank of Josephine and First National
Bank, the two local banks of Prestonsburg, were
acting and performing the duties of county treasurer
until the appointment of plaintiff on October 15,
1932, at which time, according to the orders of the
Fiscal Court, the banks were removed. If a vacancy
then existed, it was the duty of the Fiscal Court to
elect a treasurer to fill the unexpired term and for
the purpose of this decision, the court finds that at
that time there was a vacancy in the office of
county treasurer and that plaintiff was duly appoin-
ted, qualified by giving bond, which bond was duly
accepted and took the oath of office and entered
upon the discharge of his duties as such treasurer.

“Now under the law, for what term could the court
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at that time make an appointment?

“The court is of the opinion that any appointment
by the Fiscal Court beyond the constituted term as
provided by the law would be void after the expira-
tion of the unexpired term and that the appointment
beyond that period was without authority on the
part of the court. It is the opinion of the court that
the Fiscal Court could only appoint to fill the unex-
pired term which ended at the regular April term,
1933. The Fiscal Court seemed to have had the
same opinion, as on April 3, 1933, it elected
plaintiff for four years, after ratifying and confirm-
ing its action taken on October 15, 1932.

“It provided in the order of appointment of plaintiff
on April 3, 1933, that plaintiff should execute bond
in the sum of $50,000.00 for the faithful perform-
ance of his duties as treasurer. This bond was not
given by plaintiff at the time of his appointment,
nor has plaintiff executed any bond after that time
to comply with the orders of the court entered on
April 3, 1933.

“It further appears in the record that no attempt was
ever made by the plaintiff to give bond as required
by law or under the order of plaintiff's appointment.
The Fiscal Court, being a court of record, can and
does only speak from its record. Does the failure of
the plaintiff to give bond as required by law and the
orders of the fiscal court create a vacancy in the of-
fice of the county treasurer?

“Section 3755, Kentucky Statutes, provides that if
an official bond be required of an appointed officer,
that bond must be given within thirty days after no-
tice of appointment and that if bond is not given
within that time, the office shall be considered as
vacant.

“Plaintiff alleges that he offered to give bond, but
was informed by the court that his bond theretofore
given under appointment of October 15, 1932, was
sufficient. It does not appear in the record that any
notice was served on the plaintiff notifying him of
his appointment, but from facts alleged by plaintiff
the court concludes that he had actual knowledge or
notice that he had been appointed treasurer on April

3, 1933.

“The court is further of the opinion that any evid-
ence except the record of the Fiscal Court is incom-
petent to prove what was done in the premises. If
any bond was tendered within the thirty days, it was
necessary for a record to be made of that fact.

“This section 3755 has had consideration by the
Court of Appeals in many cases. The court has held
in an unbroken line of decisions that the bond must
be given within thirty days after notice of appoint-
ment and that if bond is not given within thirty
days, a vacancy exists. The giving of bond within
that time is a condition precedent to the right to
qualify. We deem it unnecessary to cite cases up-
holding this opinion, as the statute cited speaks in
unmistakable terms as to their purport.

“As a vacancy existed in the office of treasurer, it
was the duty of the Fiscal Court to appoint and
qualify a treasurer, which it did on April 25, 1934,
which appointment, of course, will be for the unex-
pired term which will end the first regular April
term of the Fiscal Court held in 1937.

*697 “The court is, therefore, of the opinion that
the plaintiff has no right to the office of county
treasurer of Floyd county. A judgment may be
entered dismissing plaintiff's petition with cost, to
which ruling of the court the plaintiff is given an
exception and an appeal to the Court of Appeals.”

Our adopting of the opinion of the learned special
judge as our own has not been done in disregard or
oversight of the facts and decision in the case of
Common-wealth v. Flatt, 219 Ky. 185, 292 S.W.
785, 786, which appellant most strenuously urges
upon our consideration as controlling of the ques-
tion presented by this appeal.

While the facts of the Flatt Case are somewhat ana-
logous to those found in the case at bar, we yet feel
that they, as well as the principle of the decision in
that case, are so distinguishable in character as to
render the court's conclusion based on those special
and different facts not applicable to the facts here
presented.
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In the Flatt Case the office of county court clerk
was in controversy, its being there claimed that the
newly re-elected clerk had forfeited the office by
failing to make bond at the time required by section
3755 of the Statutes. The examination and approval
of the official bond there involved were covered by
section 373, Kentucky Statutes, imposing such duty
upon the county judge. It appears from the state-
ment of facts as given in opinion in that case, that
on January 4, when the clerk was required by the
provisions of the statute to execute and tender her
official bond, she then advised the county judge,
whose duty it was to examine and approve the
bond, that she had been advised by her bondsman
that her previously executed official bond would
not expire until January 7, following, when he told
her that it would be all right to have the bond pre-
pared and for her to enter the order approving it on
January 7. It further appears from the answer that
the county court and fiscal court were in session on
January 4 and 5, and that the clerk and the county
court were very busy writing the minutes of the two
courts and in drawing the orders, but that among
them the clerk wrote out the order showing her
qualification and execution of her bond and entered
it on the order book, as had been directed by the
county judge, and had same ready for him to accept
and sign on January 7, yet nevertheless, although
on January 4 he had told and directed her to have
the bond executed and that he would accept it on
January 7, he arbitrarily refused to accept her bond
on January 7, or to sign the order which he himself
had directed to be entered on the order book.

The court, in considering the claim made that Mrs.
Flatt had forfeited her office by failing to have had
her bond executed and approved on January 4, re-
jected such plea, holding that the case came within
the principle of the case of Dorian v. Paducah, 136
Ky. 373, 124 S.W. 369, which it quoted as con-
trolling, and after stating the facts of the case as
above set out, said: “When appellee told the judge
that her old bond was regarded by the bonding
company as good until January 7, and would be re-
newed on that day, and he told her to get up the
bond and make the order on that day, and he would
sign it, the clerk had the right to go by his direc-

tion.*** The clerk of a court must work under the
direction of the judge of the court. The orders must
be entered as he directs and when he directs.***
The arrangement with the bonding company had
been made, and all that had to be done was to draw
and sign the bond. This was not done at the direc-
tion of the judge, the fiscal court being in session,
and the presence of the judge and clerk being re-
quired in that court. The county court in taking a
bond has the same power as in other cases to post-
pone a hearing of the matter. If an order had been
entered on January 4, giving until January 7 for the
execution of the bond, this controversy would, per-
haps, never have arisen. The failure to enter such an
order was a mere irregularity. The clerk is not
chargeable with this; she could not enter such an
order unless directed by the judge, and he in sub-
stance told her what to enter, and she did as he dir-
ected. For him on the 7th to refuse to sign the order
he had directed to be entered was to mislead her,
and if so intended on the 4th was a fraud on her.***
The clerk did all she could reasonably do, and it
would be to extend the statute beyond its fair mean-
ing to apply it in such a case.”

We deem the statement of the facts and holding in
this case are in themselves sufficient to distinguish
it from those presented in the instant case where,
whatever some members of the fiscal court may
have said to appellant at the time he claims to have
told them he was ready to make his bond, nothing
whatever appears in the record of the court, by
which it alone must speak, *698 showing that any
offer was made to meet the requirements of section
3755 as to executing the official bond required by
it.

This was the holding of the opinion above, and
which we conclude correctly determines the matter
in issue, which is unaffected by the holding of the
Flatt Case, based upon the particular situation
therein presented.

Therefore, the judgment is affirmed.

Ky.App. 1935.
Reynolds v. Floyd County Fiscal Court
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BENZINGER, Police Judge, et al. v. UNION
LIGHT, HEAT & POWER CO.
Ky.App. 1943.

BENZINGER, Police Judge, et al.
v.

UNION LIGHT, HEAT & POWER CO.
Jan. 29, 1943.

Rehearing Denied April 30, 1943.

Appeal from Circuit Court, Kenton County; Jos. P.
Goodenough, Judge.

Declaratory judgment action by the Union Light,
Heat & Power Company against Eugene C. Ben-
zinger, Police Judge of the City of Covington, and
others, to enjoin defendants from enforcing an or-
dinance requiring plaintiff to place wires under
ground, wherein defendants filed a demurrer. From
a judgment for plaintiff, defendants appeal.

Reversed with directions.
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[6] Public Utilities 317A 148

317A Public Utilities
317AIII Public Service Commissions or Boards

317AIII(A) In General
317Ak148 k. Exclusive and Concurrent

Powers. Most Cited Cases
The Public Service Commission has exclusive juris-
diction of controversies relating to quantity and
quality of furnished product, and over facilities in-
sofar as any part thereof might curtail quality or
quantity of product. KRS 278.040.

[7] Electricity 145 1

145 Electricity
145k1 k. Regulation in General; Statutes and

Ordinances. Most Cited Cases
The Public Service Commission Act did not take
from city the power to require public utilities to
place wires underground and to remove from streets
all poles upon which wires were strung. KRS
278.010 et seq.; Const. § 163.

*39 Stanley Chrisman and Johnst Northcutt, both of
Covington, for appellants.
Galvin, Tracy, Crawford, Geoghegan & Levy, of
Cincinnati, Ohio, for appellee.
THOMAS, Justice.
Prior to the arising of the controversy resulting in
this litigation, the city of Covington, Kentucky, by
its legislative department, enacted an ordinance re-
quiring certain public utilities operating within the
city, employing wires in the distribution of their
product, to place them under ground and to remove
from the streets all poles theretofore in use and
upon which their wires were strung. The plaintiff
below and appellee here (Union, Light, Heat and
Power Company) had for sometime theretofore ob-
tained a franchise and owned and operated an elec-
tric light system within the city, transmitting its
product over wires strung on poles located within
sidewalks or other portions of streets. The city
served notice on plaintiff and appellee-it not having
complied with the ordinance-to remove its poles
from Seventh Street between Scott and Madison
Avenues, and to place its electric wires under

ground as directed and required by the ordinance-
which prescribed a penalty for failure to comply
with its requirements, and that each day's operation
without such compliance would constitute a separ-
ate offense. The city then cited plaintiff to appear
before its police court wherein it was charged with
having violated the ordinance; but before the day
set for the trial plaintiff filed this Declaratory Judg-
ment Action in the Kenton circuit court against the
city and all of its officers having any duty to per-
form in the enforcement and the enactment of the
ordinance. In its petition it alleged that by the en-
actment of what is known as the “Public Service
Act” in 1934-and now embodied in chapter 104a,
sections 3952-1 et seq. of Baldwin's 1936 Revision
of Carroll's Kentucky Statutes, and section 278.010
et seq. of the KRS edition-the authority of the city
to make and enforce the questioned requirement
was taken away from the city and exclusively
lodged with the Public Service Commission created
by that act.

Appellants disputed that contention and demurred
to the petition which sought a permanent injunction
against defendants, restraining them from prosecut-
ing appellee for the alleged infraction of the ordin-
ance, since its requirements, as it contended, were
annulled upon the taking effect of the Public Ser-
vice Commission Act and, therefore, the city had
no right or authority to prosecute plaintiff under the
ordinance. A temporary restraining order was is-
sued upon the filing of the petition, followed by
various steps of practice when the cause was sub-
mitted to the court on the demurrer of defendant,
and the motion of plaintiff for a temporary injunc-
tion restraining defendants from prosecuting
plaintiff for any alleged violations of the ordinance.
The court overruled defendants' demurrer to the pe-
tition and sustained plaintiff's motion for the tem-
porary injunction, which was followed by an an-
swer of defendants containing a denial of all aver-
ments of the petition, except it admitted the passage
of the ordinance, and the determination of defend-
ants to prosecute plaintiff for its charged violation.

Plaintiffs demurred to the answer, which the court
sustained, and upon defendants' failing to plead fur-
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ther the court permanently enjoined them “from en-
forcing or in any manner attempting to enforce” the
ordinance in respect to the requirement referred to,
and also enjoined them from prosecuting the cita-
tion of plaintiff, then pending before the city police
court. Defendants were likewise enjoined from tak-
ing any steps to thereafter enforce the involved re-
quirement. From that judgment defendants prosec-
ute this appeal.

It will at once be seen-and it is so conceded by all
parties to the litigation, as well as by the presiding
judge who rendered the judgment appealed from-
that the sole question for determination is: Whether
the Public Service Commission Act took from the
city power and authority to prescribe the involved
requirement by placing it exclusively with the Pub-
lic Service Commission? The court answered that
question in the affirmative and we are called upon
by this appeal to determine *40 whether or not that
answer was correct. All parties agree that prior to
the enactment of the Public Service Commission
Act the city possessed such authority and had so
possessed it from time immemorial, as is pointed
out in the case of Peoples Gas Company of Ken-
tucky v. City of Barbourville, 291 Ky. 805, 165
S.W.2d 567, and other preceding ones rendered
since the enactment of the statute.

[1][2][3] Wrapped up in the stated question for de-
termination is the further one-whether the legis-
lature has the constitutional right-even if it did so
prescribe in the Public Service Commission Act, to
take from the city the right to prescribe as it did in
the attacked ordinance for the under ground laying
of wires of public utilities operating in and upon
portions of its streets and ways, and to lodge that
power with the Public Service Commission? The
answer to that question calls for a consideration of
section 163 as affected by section 164 of our Con-
stitution. The first one referred to (163) prescribes
that no public utility “shall be permitted or author-
ized to construct its tracks, lay its pipes or mains, or
erect its poles, posts or other apparatus along, over,
under or across the streets, alleys, or public grounds
of a city or town, without the consent of the proper
legislative bodies or boards of such city or town be-

ing first obtained.”That language clearly, to our
minds, gives constitutional authority to municipalit-
ies to control the manner whereby a utility may oc-
cupy its public streets and other owned property
with required facilities for distribution of its
product. The section by plain and indisputable in-
ference vests municipalities with the exclusive right
to say whether such transmitting facility shall be
above the street or under it, or, whether the utility
may erect poles or posts along the street for the
stringing of necessary wires, or whether they
should be put under the ground, thereby dispensing
with poles in order to support them above ground.
It would, therefore, appear that the municipal de-
fendant had the constitutional right to determine
whether the transmission wires involved in this case
should be strung on posts set within the public
streets and ways, or buried under the surface.
Therefore, if the Public Service Commission Act
could be construed as taking from the city such au-
thority it would be an invasion of the city's consti-
tutional right.Section 164 has but little, if any, bear-
ing upon the question, nor does section 163 make
any reference to rates or character of service.
However, we have concluded to shoulder the task
of interpreting the applicable provisions of the Pub-
lic Service Commission Act, and to see whether or
not it was the intention of the legislature in enacting
it to take from the city the authority referred to, and
to vest it exclusively in the Utility Commission,
which is so contended by plaintiff.

Not only is that contention based upon counsel's in-
terpretation of the language of the act, but it is also
contended that our opinions in the cases of South-
ern Bell Telephone & Telegraph Company v. City
of Louisville, 265 Ky. 286, 96 S.W.2d 695, and
Smith v. Southern Bell Telephone & Telegraph
Company, 268 Ky. 421, 104 S.W.2d 961, support
counsel's contention, and which the court sustained
in the judgment appealed from. An examination of
the City of Louisville case (265 Ky.) reveals that
the only question there involved was one relating to
rates, to which section 163 of the Constitution
makes no reference whatever, nor does section 164
refer thereto. Moreover, there is nothing said in that
opinion militating against the rights of a municipal-
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ity with reference to utility furnishers, except as to
the regulation of rates which that opinion determ-
ined was exclusively lodged with the Public Service
Commission. If, therefore, the opinion could be
construed as determining other questions than the
one of rates, it would necessarily follow that such
language, furnishing such interpretation, would be
dictum.

The question involved and determined in the Smith
case, supra (268 Ky.), was: Whether or not the cir-
cuit court clerk of Pike County could force the tele-
phone company to install a telephone in his office
without the payment of tolls. We held that the ques-
tion there presented was one primarily relating to
service to be rendered by the utility without the
payment of tolls, or rates for the service. We held
that the questions presented were lodged by the
Public Service Commission Act with the utility
commission; but no question was raised or presen-
ted therein with reference to the matters contained
in section 163 of our Constitution. Both opinions
quoted and referred to the last clause in section
3952-27 of Baldwin's 1936 Revision of Carroll's
Kentucky Statutes (being *41section 278.040 of
K.S.R.), which says: “Nothing in this section or
elsewhere in this act contained is intended or shall
be construed to limit or restrict the police jurisdic-
tion, contract rights, or powers of municipalities or
political subdivisions, except as to the regulation of
rates and service, exclusive jurisdiction over which
is lodged in the Public Service Commission.”

[4] That clause clearly and unmistakably limits the
jurisdiction of the Commission to those two mat-
ters. The inserted clause from the statutes also ex-
pressly says that nothing in the section of which it
is a part “or elsewhere in this act contained is inten-
ded or shall be construed to limit or restrict the po-
lice jurisdiction, contract rights, or powers of muni-
cipalities or political subdivisions” (our emphasis)
other than the two mentioned, and it was those two
that our opinions referred to, considered and de-
termined. The enactment of the inserted clause,
supra, of the statute clearly manifests an intention
on the part of the legislature to prescribe a rule for
the interpretation of the entire act. It knew that the

authority it was taking from municipalities, and ex-
clusively conferring jurisdiction thereof with by the
utility commission, was more or less revolutionary
and might be construed as invading contract rights
of the municipality, or its police jurisdiction over
all matters relating to public utilities within their
corporate limits. Therefore, to forestall such an in-
terpretation of any part of the act it was expressly
stated that the intention was to confer jurisdiction
only over the matter of rates and service. The ques-
tion of rates is not involved in this case, leaving
only the question of service to be determined.

[5][6] The first section of the Public Service Com-
mission Act is definitive, among which are defini-
tions of “facility” or “facilities” and a definition of
“service” as employed in the act. In the latter defin-
ition it says that the word “service” is used in its
broadest and most inclusive sense, including prac-
tice or requirements relating to the service,
“including the voltage of electricity; the heat units
and pressure of gas, the purity, pressure and quant-
ity of water, and in general the quality, quantity and
pressure of any commodity or product used or to be
used for or in connection with the business of any
utility.”(Our emphasis) Our interpretation of that
language is, that the legislature only intended for
the word “service” to apply to and comprehend
“quality” and “quantity” of the product to be
served, and to that end for the word to also include
and comprehend any part of the facility of the util-
ity that bottle-necked the required service of quant-
ity and quality; but did not transfer jurisdiction on
the commission over other portions of facilities
which did not obstruct, prevent or interfere with the
quality and quantity of the furnished product.
Therefore, when any controversy relating to quant-
ity and quality-preferred either by the municipality
against the utility, or by a customer of the latter-the
commission was given exclusive jurisdiction of that
question, including the further jurisdiction over fa-
cilities insofar as any part thereof might obstruct or
curtail quality or quantity of the furnished product.

[7] In so concluding we follow the Supreme Court
of the United States, as expressed in a very recent
opinion in the case of Terminal Railroad Associ-
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ation of St. Louis v. Brotherhood of Railroad Train-
men et al., 63 S.Ct. 420, 423, 87 L.Ed.-, which was
rendered January 18, 1943. The question involved
was an apparent conflict between a Congressional
Act and one enacted by the legislature of the state
of Illinois, wherein it was contended that the Feder-
al Statute covered the whole field dealt with to the
exclusion of the state statute. The Court rejected
that contention, and in the course of the opinion it
was said: “But we would hardly be expected to hold
that the price of the federal effort to protect the
peace and continuity of commerce has been to
strike down state sanitary codes, health regulations,
factory inspections, and safety provisions for in-
dustry and transportation.”In harmony therewith the
Court later in the opinion said: “We hold that the
enactment by Congress of the Railway Labor Act
was not a preemption of the field of regulating
working conditions themselves and did not preclude
the State of Illinois from making the order in ques-
tion.”So in this case we hold that in the light of the
wording of the involved statute, and in view of the
upsetting effect it would have on long continued
exercise of authority by municipalities in promoting
local self-government, the enactment of the statute
under consideration was not a preemption of the
field of municipal authority over its public streets,
alleys and property so as to deny to it the right to
choose for itself the method or manner of encum-
bering or placing burdens on *42 such public
owned property over which it has exclusive juris-
diction.

In the instant case it is not complained that the pla-
cing of plaintiff's wires under ground would in any
manner affect the transmission of its product, either
as to quality or quantity. The requirement of the or-
dinance is but an exercise of the city of its constitu-
tional rights with reference to burdening its streets
or public ways with the necessary facilities for fur-
nishing utility service. We, therefore, do not agree
with either the court, or counsel, in their interpreta-
tion of the Public Service Commission Act so as to
confer any jurisdiction of the particular question
here involved, upon the Public Service Commis-
sion. However, if we should be wrong in our inter-
pretation of the involved statute, and the interpreta-

tion of it made by the court and counsel for plaintiff
was the correct one, then such provisions of the act
as deprived the city of jurisdiction and authority to
regulate and prescribe for the burdening of its
streets and public ways by utility operations, in-
vades the provisions of section 163 of our Constitu-
tion, and so much of the statute as so prescribes
would be unconstitutional.

Wherefore, for the reasons stated, the judgment is
reversed, with directions to set it aside, and to sus-
tain defendants' demurrer filed to the petition, and
for other proceedings consistent with this opinion.

Whole Court sitting, except Justice CAMMACK,
who was absent.
Ky.App. 1943.
Benzinger v. Union Light, Heat & Power Co.
293 Ky. 747, 170 S.W.2d 38
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York v. Com.
Ky.App.,1991.

Court of Appeals of Kentucky.
Paul Dwayne YORK, Appellant,

v.
COMMONWEALTH of Kentucky, Appellee.

No. 90-CA-2608-MR.

Sept. 20, 1991.

Defendant who was found not guilty by jury
brought motion to segregate his criminal record.
The Bracken County Circuit Court, Richard L. Hin-
ton, J., denied the motion. Defendant appealed. The
Court of Appeals, Howerton, J., held that: (1) de-
fendant was entitled to have his criminal records se-
gregated, but (2) statute requiring segregation of
criminal records in certain instances was not inten-
ded to apply to maintenance of court records.

Reversed and remanded.
West Headnotes
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15AIV(A) In General
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in General
106k1 k. Nature and Source of Judicial Au-

thority. Most Cited Cases

Function of courts is much narrower than function
of administrative agencies, and courts usually ad-
dress themselves to problems after fact, whereas
agencies are more prospectively oriented, setting
down rules to be followed based on laws passed by
legislature.

*416 Paul Dwayne York, pro se.
Frederic J. Cowan, Atty. Gen., Todd D. Ferguson,
Asst. Atty. Gen., Frankfort, for appellee.

Before HOWERTON, STUMBO and WILHOIT,
JJ.
HOWERTON, Judge.
Paul Dwayne York, pro se, appeals from an order
of the Bracken Circuit Court denying his motion to
have his criminal record segregated in Indictment #
88-CR-003. He sought to compel all law enforce-
ment agencies, but specifically the Corrections
Cabinet and Parole Board, to segregate this record
pursuant to KRS 17.142. He contends on appeal
that this statute also applies to segregate court re-
cords; the Commonwealth generally agrees that
KRS 17.142 applies to records in the hands of pub-
lic agencies, but disputes its application to court re-
cords. We agree with the Commonwealth that KRS
17.142 applies to agency records but not to court
records, thus we reverse and remand.

York was jointly indicted, with a co-defendant,
William Frederick Turner, on March 7, 1988, on
one count of second-degree burglary (KRS
511.030), and one count each of being persistent
felons (KRS 532.080). York and Turner were tried
together; Turner was found guilty as charged, and
York was found “not guilty.” The original judgment
listed both defendants, but only the guilty verdict of
Turner was shown. No disposition as to the charges
against York was shown on the judgment. Pursuant
to York's motion for a copy of the judgment show-
ing disposition of the charges against him, the trial
court entered a new judgment on December 16,
1988, indicating that the jury found York not guilty.
Thereafter, on October 15, 1990, York made a mo-
tion, pursuant to KRS 17.142, to have his criminal
record in Indictment # 88-CR-003 segregated. This
request was denied because the trial court felt it
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was impractical to segregate records where a joint
defendant was convicted. The court stated that the
“recitation that [York] was acquitted adequately
protects his rights.”

[1] The only issue is whether the trial court may, in
the face of KRS 17.142, refuse to order the segrega-
tion of criminal records. York further requests this
Court to rule on the scope of the statute.

KRS 17.142 reads:
Segregation of criminal records.-(1) Each law en-
forcement or other public agency in possession of
arrest records, fingerprints, photographs, or other
data whether in documentary or electronic form
shall upon written request of the arrestee as
provided herein segregate all records relating to the
arrestee in its files in a file separate and apart from
those of convicted persons, if the person who is the
subject of the records:
(a) Is found innocent of the offense for which the
records were made; or
(b) Has had all charges relating to the offense dis-
missed; or
(c) Has had all charges relating to the offense with-
drawn.
(2) A person who has been arrested and then has
come within the purview of *417 subsection (1) of
this section may apply to the court in which the
case was tried, or in which it would have been tried
in the event of a dismissal or withdrawal of
charges, for segregation of the records in the case.
Upon receipt of such application the court shall
forthwith issue an order to all law enforcement
agencies in possession of such records to segregate
the records in accordance with the provisions of
this section.
(3) Each law enforcement agency receiving an or-
der to segregate records shall forthwith:
(a) Segregate the records in its possession in a file
separate and apart from records of convicted per-
sons;
(b) Notify all agencies with which it has shared the
records or to which it has provided copies of the re-
cords to segregate records; and
(c) All records segregated pursuant to this section
shall show disposition of the case. (Emphasis ad-

ded.)

The language of the statute is mandatory in that if
application has been made, and (1)(a), (b), or (c)
applies to the arrestee, then the court shall issue an
order to segregate the criminal records. The only
difference in the present case is that York was in-
dicted and tried jointly with a co-defendant. The
practical effect of giving York the benefit of this
statute is that duplicates will probably have to be
made of some of the documents, and perhaps oblit-
erations made in the parts of the record retained in
Turner's name. York is entitled to have his records
segregated.

[2][3] Next, we determine whether the statute ap-
plies to court records. The Commonwealth cites to
two attorney general opinions which interpret KRS
17.142 as being inapplicable to court records. See
OAG 80-460 and OAG 82-588. Attorney general
opinions are usually sought by state officials con-
cerning their official duties, since the attorney gen-
eral is the legal advisor of all the “state officers, de-
partments, commissions, and agencies” of the Com-
monwealth. KRS 15.020. The government officials
are expected to abide by the opinion until a court
decrees otherwise or the legislature changes the
law. OAG 84-136. An attorney general's opinion is
highly persuasive, but not binding on the recipient.
7 Am.Jur.2d Attorney General § 11 (1980). Thus
we give great weight to the reasoning and opinion
expressed in OAG 80-460 and OAG 82-588 that
KRS 17.142 does not apply to court records.

[4] OAG 80-460 reasons that the statute would only
apply to courts if they are considered public agen-
cies. “Public agency” is defined as “A department
or agency of government which has official or
quasi official status. An administrative body.”
Black's Law Dictionary, 1227 (6th ed. 1990).
Courts are specifically excluded from the definition
of “agency” in the Federal Administrative Proced-
ure Act. 5 U.S.C.A. § 551(1)(B); 5 U.S.C.A. §§
551-559, 701-706.

A public agency is not defined in KRS Chapter 17
but is defined in several other statutes including
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KRS 7.107, 61.805, 61.870, 65.230, and 171.410.
The only statute which specifically includes courts
within its definition of “public agency” is KRS
61.870 on open records. However, we note that the
case of Ex Parte Farley, Ky., 570 S.W.2d 617
(1978), rejected portions of the open records law as
it applies to court records. “[W]e are firmly of the
opinion that the custody and control of the records
generated by the courts in the course of their work
are inseparable from the judicial function itself, and
are not subject to statutory regulation.” Id. at 624.
See alsoKy. Const. §§ 27 and 28. Furthermore,
KRS 26A.200(1) provides:
All records, as defined in KRS 171.410(1), which
are made by or generated for or received by any
agency of the Court of Justice, or by any other
court or agency or officer responsible to such court
created under the present Constitution, or a former
Constitution, whether pursuant to statute, regula-
tion, court rule, or local ordinance shall be the
property of the Court of Justice and are subject to
the control of the Supreme Court.

So the only statute which specifically names courts
as public agencies has been *418 held not to apply
to court records. Ex Parte Farley, supra.

[5][6][7] While some public agencies may possess
some limited adjudicatory functions, they are not
generally thought of as courts. 1 Am.Jur.2d Admin-
istrative Law § 52 (1962) [hereinafter “Ad.Law ”].
Administrative agencies exercise a combination of
executive, legislative and judicial powers. 1
Am.Jur.2d Ad.Law § 49. Agencies function to im-
plement the general policy laid down by the legis-
lature by functioning as rule-making, investigatory,
enforcement, and adjudicatory bodies. Cf. 1
Am.Jur.2d Ad.Law § 16. The function of courts is
much narrower, usually addressing themselves to
problems after the fact, whereas agencies are more
prospectively oriented, setting down rules to be fol-
lowed based on laws passed by the legislature.

Based on all the above, we believe York was en-
titled to segregation of his criminal record in Indict-
ment # 88-CR-003 in the care of public agencies;
however, he is not entitled to have any of the court

records segregated, as we do not believe KRS
17.142 was intended to apply to the maintenance of
court records.

We are aware of Aaron v. Commonwealth,
Ky.App., 810 S.W.2d 60 (1991), but believe this
case is factually distinguishable.

The order of the trial court is reversed and the ac-
tion remanded for proceedings consistent with this
opinion.

All concur.
Ky.App.,1991.
York v. Com.
815 S.W.2d 415
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