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“v, Penjamin J. Lookofsky
Graves County Attorney
Courthouse

Mavfield, Kentucky 42066

Dear Mr. Lookofsky:

You request our opinion a@s to whethey 2 water diserice
can refuse water service to individuals reguesting it for houses
constructed within the district. We assume vou rvefer Lo ¢ wabtey
district created under KRS Chapter 74, Any such water digtricr
is, by virtue of KRS 278,015, a public utility and is subject to
che regulatory control [rates and sexvicel of the Public Service
Commlssion in the same menner and to the same extent 25 sny oihey
utilicy as defined in XRS 278,010,

KRS 278.170(1) reads:

(1) Ho utility shall, ss to rates or service,
glve any unreasonable preference or advantage
te any person or subject any pevson te any
unreasonasble prejudice or disadvantage, or
establish or maintain any unvzesconable dif-
ference between localities or between classes

1., Such a district is 2 political subdivision, Loulsviile
Eztension Water Dist.v. Diehl Pump & Supply Co., Ky., 246
5.W.2d 585 (1952).
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i service for doing a like and contem~

poraneous service under the same OF sub=
stantially the same conditions.”

The general rule is stated in 12 McQuillim, stunicipel
orations {1970) § 34.89, p. 211:
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¢ is universally held that g _public
service company, or a municipality 7 which
perforrs the duties of a public service
company, insofar as the services requested
are reasongbly within its range of per-
formance, must furnish a supply ox service
to any applicant within the prescribed
terxivory * & % andhcannet,§ﬂ;asz&? dise
crzmmmate between patrons.” (Emphasis
added) ,
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“"The view has been ezpvessed that a muninipali@y digw
cributing water to its inhabitants is under a duty to supply walsy
211 the inhabitants of the commmunity whe apply fov Eﬂe aervice

tender the asual rates. . ." Ibid.; § 35.3%e, p. &471.

2

Fudge Cullen, in City ef Bardstown v. Loulsvillie Ges
Kyn, 383 $,W.,2d 918 (19%4) p.p. 221222, wrote
cky rule of service respomnsibility:
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“"Subject to the qualification hereinafter
stated, our view also is consistent with
the proposition supported by a number of
authorities that the scope or area of service

o

obligation of a public utilicy is limited

to the extent of its profession, holding out
or dedication of service. See State ez vel,
Ozark Power & Water Co. v. Public Sexvice
Commission, 287 Mn. 522, 229 5.¥. 782;
Californis % &Pr & Telephone Co, v, Public
jvilicies Commission, 51 Cal.2d 478, 334
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43 Am.Jdur., Public Utilitles and

, Sec, 22, pp. 586-588. The qualifica-
@hmw ﬁnd@i our view the scope or area
holding out or dedication is

amt wy ‘what the utility sctually chooses
by the terms of the certificate of
nd necessicy.”

the certificate of convenlence musv be examined
, strict's documents as to the geographical ter-
served, %e@ KRS 74,010 as to territory to be imcluded
strict, and the county court's role in determinimg the
Qaumdarxez, See also KRS 74.012 as to the Public
a&zwmﬂ«i@ﬁ'” role in determining necessity for a watexw

. and the geographical area sought to be served.

"¢ primary duty of a public utility is to serve om
reasona baa terms all those who desire the service it rendevs; and
i¢ way not choose to serve only the portion of the territory
agd h; i¢s franchise which is presently prafit@ble for it
eve.’ 64 Am.Jur.2d, Public Utilities, §5 16, p. 562, G&ee
Seuchern Unlon Gas Co, v, New liexico Pub. Serv, Com'n, 8&
330G, 503 P.24 310 (1972),.

has beoen hold that the extent of serxvice which a

ty has professed to give 1s a question of fact and
Jtah Power % Light Co, v, Public Service Commlission,
.24 951 (1952); and Town of Beloit v. Public Sexviee
is 2d 145, 148 N, W.2d 661 (1967).

The Supreme Court of Wisconsin in Town of Beloit, above,
the opinion that the scope of the undertaking of the wtility
Ld h@ determined by a professiom of services in a number of
75 including comtracts, meps, tarliffs filed with state agencies

or from the conduct and practices of the utili&y with or without
@gﬁ rd to existing maps. H@*ever, the Hentuchky Court of Appesis
hag rr@wad the scope of service @@1&é%@%cg to the extent of iis

o i e i

sion or holding out, as fixed by the %av@@ sf ihe certificas
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venience and necessity, Cigy of Bardstown, sbove, p. %22,
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a6 to ceriificate of convenience and necessity.

noted that the right to demand or receive
not rise to the level of a constitutional
£y

kg . .
it must be

om the state. See Jackson v. Metropolitan
5.0.A, =3, 1973) 483 F.2d 754, This declsion
Supreme Court at 42 L.Ea.2d 477 (1974).

The ansier to your question is that the water district
@hzﬁgati@m to serve all ivhabitants, including the
»ﬁﬂ&w ”&tﬁiﬂ ﬁt@ £e0g raphxc&i @r@a of qervlce as fizned

: tva This ia subject to the conditi@n that applicant
rhe usual rates and comply with the usual comntvactual terms
sud with reasonable rules end reguletions of the district,

Your second question is whether the water district is
duty to borrow money to implement service to the subject

isdictions have held that a public gevvic
duty to furnish to all persoms applying therefor
s offers without discrimination and at reason-
the service reguesied 1 within the veasovstle
*,, equipment, linces ov walns. OSee Homeownere

T %ﬂd City Council, Md., 3 A.2d 747 (1939).
c?y rule does not follow that holding precisely.

While the Kenmtucky Court of Appeals has vecognized that
2rily @ wmandamus or mﬂndatorv imgumcta@n will lie at the

any part of the city whevre its fﬁaﬂahise reguires it to
there are limitations on that principle. The right to
elief is not absolute, "and the relief may be denied where
emand is wholly unreasonable, in view of the gaauli@w hazd
snd digastrous conseguences that would follew.” Hountein
Co. v. May, 192 Ky, 13, 231 5.9. %058 (1%21);
Counclil of Harredsburg, Ky., L4E

bsence of fraud, corruptlon,
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o extensions of msainsg of

Hoard of Commissioners of the wat
management of the affairs of the

control. SBee KRS 74.100 ss ¢
3

strice,

d

Thus it is our opinion that the commissioners of the
{stvick exercise a discretionary function inm deciding whether
uot to extend its system to an entirely new section within

itrs cortificated area. The courts or the Public Sevvice Come
mission would not, we belileve, turm them around as te fts deci-

sion, except where abuse of discretion or arbitrary or fraudulant
action is shown. The reasonsbleness of the board’s action can
be measured in terms of the certificated area, the new ares to
be served, the need and cost of such ezmtensiocn, the finsncisl
impact [including return in vevenuel of the extension upon the

public service company, and the impact upon the totel senvice
available to the general public of the certifiecated area, The
interest of a few must be cavefully weighed ageinet the intersst
of the general public in the certificeted aree of service. Gf
course the district must treet all applicents similerly situate
alike. Johnson v, Reasor, Ky., 392 S.W.2d4 54 (1963 36. This
11s for adherence to any firxed stendavdzs. See snmotetion at
ALR 24 1222, § 3; and 64 Am.Jur.2d, Publiec Utilicies, § § <3,

The yeascnsblesess of such proposad extension wauld
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crgely many factuel elemsnes whilah could bo indtdaily
d upon complaint [where the ssrvice Ls wefused] under
60 and upon a formal hesring by the Public Service Cam-
ursuant to KRS 278.280. The commission’s asction is
court review under KBS 278.410 and finsl appesl to
peales [KRS 278.4301,
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