COMMONWEALTH OF KENTUCKY \ \

OFFICE OF THE ATTORNEY GENERAL

ROBERT MATTHEWS FRANKFORY
ATroanay GuMEZNAL

Gctober 18, 1963

¥r. Stallard Smith
Court House
Shelbyville, Remtucky

Desr Me. Baich: ~ 0AG65 754

This is in answer to youar letter &a whish yjou request
~ an opinion oz behalf of a water diatrict ccamissicncr scncexning
the question of whether or not a commissicmer of g pestisuise
vater district cen serve at the sesme time as superinteadsat of
tha water district, or as an esployee of the distrisct for the

purpose of obtaining eesemsnts or to sign customerse.

The question raised involves a possibla ccaflict of im- )
terest or a common lew incompatibility. . *

Water districts operate under Chapter 74 ERS end awe
governed by commissionszs appointed pursuant to KRS 74.020. Unéer
KBS 74.040 it is provided that the ccemissicmers may aeppoimt &
compotent person @s superintemdeat of ths water district. This
statute further provides that the superintendsnt shall be subjest
to ths ordexs of the commission eand with ite conseat, he may
employ all nececssary labor and assistance in the performense of
his duties. Under the referred to stetute a cczmigsicmer, though
he may initially resfrain from voting on hia ocwn appointmsat or
upon his approval ae an employee, nsvertbeless in oxder te famatica
properly ez a commissionsr, would be imnvolved in diresting the
superintendent with respect to his duties which, in effece, zelate .
to the oversll mansgement of the district. In otber worda, the fsst ;
that the cozaissioner would refrain from voting on his own eppoiate-
@ment would, we believe, be of little significanse in considering
the overall aspects of the questionm. 3
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The Court of Appesls inm the case of Hermesm v. Lempe, 179
Ky. 109, 196 8.¥W. 122 (1917) bhas laid down certain pvimsiples zeleting
to common law incompatibility invelving an office end employment. The
court, in this instance, caid:

¥ . . . The inconsistemsy, whiech at ccamesa law
mekes offices imcompatible, doee mot ceamsist
in the physical impessibility to dischazgs ths
duties of both offices; but rather ia & couflist
in interest, as where tho imcumbeat of ocme offise
hes the poswer to remove the lasu=bent of saothesm,
or to audit the ssccunmts of smother, of to emsE-
cise 2 supezvieion over another, as in the esse of
8 judicisl officer emd his subszdimste =iaisterisl
officer.”
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"officers are seid te be incompetible end imesasist-
ent sc as to be exercised by the same pexzeca: let.
Yhen froa the mmltiplicity of busingss in them they
cen not be emscuted with care ead ability; or, Zud,
When their being subordinate emd lntexfesing with
esech othsr, it induces @ presumption that they cea ot

be exscuted with impertislity and bssesty." e

Under the circumstsnces there is & stromg pessibilicy that
the secomd ccmmou law incompatibility vule quoted fxom the abksve esee
would bo applicable to the fescte in question. However, eside fwem
this the common law rule of ccatrasting against interest mmet &lse be
considered. In this respest we refer initially to MpQuillin €~
poraticns, Vol. 10, § 29.97 which refers to the following geaszel
rylag

"It igs gemsrslly held that whemever a publie of-
ficer emters imto a coatraet the emecution of
which may msie it possible for hies personsl in-

y o VM

4
L
Vil
pist
Rk
¥
-4
G
. ';
!

;ér

gt The

S ATE AL
Ba A A i A

23

=

s
N ~

L

gt 2

N t L ek wera vt vy A SETIC ALY T L AT



Mr. Stallard Bmith

tereste to beccme eatagonistic to bis faichful
digcharge of a publis duty, seeh meﬂ.n
be held void es agaimst publie poliey.”

It eleo fellsws undsr ths sess ccsticn thseds

"1t is well settled that munieipel officsze cammet
be interested in csetreets of amy chapedter with
the mmicipality. This ruls bhos besm edepeed te
a cousidereble extent im the verisus jerisdictisss
by statutory or charter pFevisiens w=hich gre msgely e
declsratory of the rule et commsa lew."” ,

Though it 13, of course, & questien fav the es=vts 2 &5 "

eide, we nevesthsless believe m: it would be egalest publifis polilsy’

for a distriet commissioner to serve 6s superimteadsat o= employes .} -
of a wster district. ' ';.s;

Yours very tzuly,

&

By
Walter C. Bamdasn
Assiscant Attorney Gesemel
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LAW OFVICRE OF
TomM R. UNDERWOOD, JR.
SECURITY TRUST BUILOIND
LEXINGTON. RENTUCKY 40807

TELAPHONE 288.-4800

October 6, 1968

{ .

| 5
Mr. Stallard Smith 6
Court liouse
Shelbyville, Kentucky

Dear Stallard:

Over half of the 100 water districts opsrating
in Kentucky have hired a district commissioner to
act as superintendent of the waterworks or_to ob-
tain easements for the district or sign customers.

The district commissioner involved has dis-
qualified himself and not voted on the contract
niring him.

"I think these people should be protected by an

opinion from the Attorney General that it is not il=~

legal for a water district commissioner to serve as

an_employee of the district on terma fixed by the

district so long as there is a complete disclosure
o of the facts epread on the minutes of the district L
. nd the involved commigsioner disqualifies hirself. e
JE rom votlng on his own employment.
)J‘j' ‘r" Yours very truly,
N E

oy
Ya}ﬂJ Tom Underwood, Jr.
A TU:eb






