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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:
APPLICATION OF BIG RIVERS ELECTIRC )
CORPORATION FOR A DECLARATORY ) Case No. 2016-00278
ORDER ) '

POST-HEARING BRIEF OF BIG RIVERS ELECTRIC CORPORATION

Big Rivers Electric Corporation (“Big Rivers”), by counsel, for its post-hearing brief
before the Kentucky Public Service Commission (the “Commission™), states as follows:

The City of Henderson, Kentucky, and the City of Henderson U'tility Commission d/b/a
Henderson Municipal Power & Light (collectively, “Henderson”) require Big Rivers to generate
certain energy from Henderson’s Station Two generating plant that neither Henderson nor Big
Rivers want, and expect Big Rivers to pay the variable costs of generating that unwanted energy.
The cost to Big Rivers of those unreasonable directives from Henderson is material. Big Rivers’
attempts td resolve this dispute with Henderson by agreement have been rebuffed by Henderson.
That is why this matter is before the Commission for resolution pursuant to the Commission’s
authority over a contract between a city and one of the Commission’s jurisdictional utilities.

L Introduction.

Big Rivers operates and maintains the two Station Two generating units under a series of
contracts that were originally executed on August 1, 1970, and that have since been amended
(the “Station Two Contracts™).! A number of disputes have arisen between the parties relating to
the Station Two Contracts.> Henderson’s unreasonable positions and reluctance even to meet

with Big Rivers to discuss mutually-beneficial solutions make finding amicable resolutions to

! Application 9 5.
? Direct Testimony of Robert W. Berry, Application Exhibit 10, p. 5.
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those disputes challenging.®> The issue now before the Commission relates to Henderson’s
insistence not only that Big Rivers generate uneconomic energy that Big Rivers does not want to
generate, but also that Big Rivers pay for that unwanted energy, iﬁcluding the portion of that
unwanted energy that belongs to Henderson and is within Henderson’s capacity reservation.*
Henderson’s unreasonable demands, coupled with a weak wholesale market, forced Big

Rivers to act “to stop the bleeding™

by filing this case asking the Commission to enforce the
Station Two Contracts that require Henderson to be responsible for the costs of the energy that
belongs to Henderson, that Henderson does not utilize for the benefit of itself and its inhabitants,
and that Big'Rivers elects not to take (the “Excess Henderson Energy” or “EHE”).

Henderson resté primarily on its position that the Commission does not have jurisdiction
over this proceeding.6 However, as discussed below, the Commission’s jurisdiction over this
dispute is clear.” And, although the Station Two Contracts are equally clear that Henderson is
responsible for the costs of the EHE it insists that Big Rivers generate but that Big Rivers elects
not to take,8 this matter cannot be resolved without the Commission’s assistance.’ Nevertheless,
if the Commission disagrees that the Station Two Contracts require Henderson to be responsible

for the costs of the EHE, the Commission should order that Big Rivers not be held responsible

for the costs of, or be required to pay for, EHE that Big Rivers does not want.'

? See infra Section III.

* See Application q 8-13.

® Hearing Testimony of Robert W. Berry, Tr. 10:30°39”.
® See Direct Testimony of Gary Quick, p. 4:1-5.

7 See infra Section I1.

8 See infira Section 1.

® See infra Section IV.

0 See infra Section V.
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11. The Commission has jurisdiction over this matter,

The dispute between Big Rivers and Henderson over whether Big Rivers is required
under the Station Two Contracts to take, pay Henderson for, and be responsible for the variable
production costs of the EHE that Big Rivers does not want, and Big Rivers’ related requests for
relief, are clearly within the Commission’s jurisdiction. In fact, the Commission has asserted
jurisdiction over the Station Two Contracts on numerous occasions.'' It is undisputed that the
Station Two Contracts, including the Power Sales Contract, are contracts between Big Rivers (a
utility) and Henderson (a ci‘ty).12 KRS 278.200 governs the rate and service terms of such
contracts and provides:

The commission may, under the provisions of this chapter, originate, establish,
change, promulgate and enforce any rate or service standard of any utility that has
been or may be fixed by any contract, franchise or agreement between the utility
and any city, and all rights, privileges and obligations arising out of any such
contract, franchise or agreement, regulating any such rate or service standard,
shall be subject to the jurisdiction and supervision of the commission, but no such
rate or service standard shall be changed, nor any contract, franchise or agreement
affecting it abrogated or changed, until a hearing has been had before the
commission in the manner prescribed in this chapter.

Thus, the Commission is expressly granted jurisdiction by the General Assembly over the rate
and service provisions of the Station Two Contracts, including the Power Sales Contract.

The current dispute over which party is responsible for the variable costs incurred to
produce the unwanted EHE involves both rates and service standards. KRS 278.010(13) defines
service as:

[A]ny practice or requirement in any way relating to the service of any utility;

including the voltage of electricity, the heat units and pressure of gas, the purity,

pressure, and quantity of water, and in general the quality, quantity, and pressure

of any commodity or product used or to be used for or in connection with the

business of any utility, but does not include Voice over Internet Protocol (VoIP)
service.

! Application q 15; id. p. 6, n. 7.
2 See id. 9 15.
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KRS 278.010(12) defines a rate as:
[A]ny individual or joint fare, toll, charge, rental, or other compensation for
service rendered or to be rendered by any utility, and any rule, regulation,
practice, act, requirement, or privilege in any way relating to such fare, toll,

charge, rental, or other compensation, and any schedule or tariff or part of a
schedule or tariff thereof.

Although service and rate are defined in KRS Chapter 278 in terms of service of a utility, KRS
278.200 applies both to the service provided by (and the rates charged by) a utility to its
customers, and to the service provided by (and the rates charged by) a city to a utility.!®

The quantity of capacity and energy Big Rivers receives from Station Two and the price
Big Rivers pays for that capacity and energy are determined by the terms of the Station Two
Contracts, including but not necessarily limited to the Power Sales Contract.!* In fact, this |
proceeding directly involves the amount of EHE Big Rivers must take, péy the variable costs of,
and pay Henderson for under the Power Sales Contract.

The quantity of energy provided by a city to a utility falls squarely within the
Commission’s jurisdiction over service:

The service regulation of which the Commission was given jurisdiction, clearly

refers to the quantity and quality of the commodity furnished as contracted for

with the facilities provided, and, perhaps, if such facilities are inadequate for that

purpose it might be held that the Commission would have the right to require the
requisite alterations so as to produce efficient service.'®

B See Simpson Cty. Water Dist. v. City of Franklin, 872 S.W.2d 460, 46263 (Ky. 1994) (“Thus, when a
city is involved, the sentence reflects unequivocally the legislature's intent that the PSC exercise exclusive
Jurisdiction over utility rates and service™); City of Greenup v. Pub. Serv. Comm'n, 182 S.W.3d 535, 538
(Ky. Ct. App. 2005) (“In summary, the PSC does not have jurisdiction over utility services furnished by a
municipality except to the extent that those services are rendered pursuant to a contract with a utility
which is regulated by the PSC. In such cases the municipality, in the matters covered under the contract,
is subject to the jurisdiction of the PSC”).

* Application 9 7.

¥ Peoples Gas Co. of Kentucky v. City of Barbourville, 291 Ky. 805, 165 S.W.2d 567, 571 (1942); see
also Benzinger v. Union Light, Heat & Power Co., 293 Ky. 747, 170 S.W.2d 38, 41 (1943) (“Therefore,
when any controversy relating to quantity and quality—preferred either by the municipality against the
utility, or by a customer of the latter—the commission was given exclusive jurisdiction of that question,

4
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Thﬁs, the Commission’s jurisdiction over service extends to the quantity of EHE Big Rivers is
required to take under the Station Two Contracts and whether Big Rivers must take, pay the
variable costs of, and pay Henderson for the uneconomic EHE Big Rivers does not want.

The present dispute also invokes the Commission’s jurisdiction over the rates of city-
utility contracts under KRS 278.200. If Big Rivers elects to take EHE, then the Station Two
Contracts require Big Rivers to not only be responsible for the variable costs incurred to produce
that energy, but the contracts also reqﬁire Big Rivers to pay Henderson for the energy so taken.'®
As modified by the arbitration award in the arbitration Big Rivers filed to resolve an issue over
which party had the first right to EHE (the “Arbitration Award”),17 which Big Rivers and
Henderson could not resolve as part of the Big Rivers unwind transaction,'® Big Rivers pays
Henderson a premium for any EHE that Big Rivers elects to take from Station Two. That
premium is either $1.50/MWh, if Henderson has not presented a firm bona fide third party offer,
or if Henderson has presented a firm boné fide third party offer, Big Rivers must match the price
of the offer if it wishes to purchase that energy from Henderson."

The price Big Rivers is charged for any energy it takes under the Station Two Contracts
is a rate. Because of the contract premium Big Rivers pays Henderson for EHE, if Big Rivers is

required to take and pay Henderson for EHE that Big Rivers does not want, the average cost of

energy to Big Rivers under the Station Two Contracts will be higher than if Big Rivers is not

including the further jurisdiction over facilities insofar as any part thereof might obstruct or curtail quality
or quantity of the furnished product™).

¢ Application 9 12.

Y Id 9 8. A copy of the Arbitration Award is attached to the Application as Exhibit 9.

18 See In the Matter of: The Applications of Big Rivers Electric Corporation for: (1) Approval of
Wholesale Tariff Additions for Big Rivers Electric Corporation, (2) Approval of Transactions, (3)
Approval to Issue Evidences of Indebtedness, and (4) Approval of Amendments to Contracts; and of E.On
US., LLC, Western Kentucky Energy Corp. and LG&E Energy Marketing, Inc. for Approval of
Transactions, Order, P.S.C. Case No. 2007-00455 (March 6, 2009), pp. 34-37.

¥ Big Rivers’ responses to Item 1.b. of the Commission Staff’s First Request for Information and Item 2
of the Commission Staff’s Second Request for Information.
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required to take and pay Henderson for that energy. Therefore, the dispute over which party is
responsible for the variable production costs for the unwanted EHE unavoidably affects the rates
Big Rivers pays Henderson for energy under the Station Two Contracts and falls under the
Commission’s jurisdiction over rates pursuant to KRS 278.200.

Also, to the extent that the Commissioﬁ disagrees that the Station Two Contracts require

Henderson to be responsible for the variable production costs of the unwanted EHE, but grants

Big Rivers’ alternative request for relief by ordering that Big Rivers is not required to pay

“Henderson for the unwanted EHE, the Commission would be exercising its jurisdiction over the

rates in the Station Two Contracts. In fact, no entity other than the Commission has the authority

to order a change in the rates under the Station Two Contracts under these circumstances.?

Moreover, even were Big Rivers not charged a premium for the EHE it elects to take, if the

%0 See KRS 278.200; Smith v. S. Bell Tel. & Tel. Co., 268 Ky. 421, 104 S.W.2d 961, 963 (1937) (“The
court is of the opinion that the primary jurisdiction and authority to fix rates, establish reasonable
regulation of service, and to alter and make changes to said regulations and to make investigation as to
any change in service as is sought by appellant in the case at bar, is exclusively and primarily in the
commission, but is subject, however, to review, or a rehearing as provided by sections 3952-36 and
395244 of the Statutes™) (emphasis added); Fern Lake Co. v. Pub. Serv. Comm'n, 357 S.W.2d 701, 704
(Ky. 1962) (“Appellees have strenuously defended the Commission's order on the ground that it
constitutes a proper regulation of the rates and services of a utility. See KRS 278.040. They insist it is a
well established rule that the Commission has the authority to change rates upon a proper showing and
that its power may not be limited by contract because the law in force when and where a contract is made
becomes a part of it. Appellees further maintain that the Commission's prior approval of the contract does
not estop it from subsequently changing rates therein when necessary in the public interest. We cannot
challenge the soundness of these contentions.”); Bulldog's Enterprises, Inc. v. Duke Energy, 412 S.W.3d
210, 211-12 (Ky. Ct. App. 2013) (“While the PSC instructed that it was without jurisdiction to award the

relief sought by Bulldog's, including certification for a class action, it acted with primary and exclusive

Jurisdiction over the underlying billing issue. The underlying billing issue is central to the claims asserted
by Bulldog's in circuit court. Allowing the circuit court to resolve these issues would go against the very
intent of the legislature in granting jurisdiction to the PSC. See Smith, 104 S.W.2d at 962. Moreover,
such a result would provide a means for circumventing a determination by the PSC on issues exclusively
within its jurisdiction™); In the Matter of- Proposed Revision of Rules Regarding the Provision of
Wholesale Water Serv. by the City of Versailles to Ne. Woodford Water Dist., Order, P.S.C. Case No.
2011-00419 (Aug. 12, 2014) (“Kentucky courts have previously held that KRS 278.200 authorizes the
Commission to modify contracts involving utility rates and services as a valid use of the state's police
power to regulate utility rates and service. The Commission may revise any rate or service standard in a
contract between a municipal utility and public utility despite objections by either party if the
Commission finds that the proposed revision is reasonable under the circumstances”) (footnotes omitted).

6
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Commission simply changes the allocation of the variable costs incurred to produce the
unwanted EHE, the Commission is still acting within its jurisdiction.?!

Additionally, the Commission’s jurisdiction over rates extends to the rates Big Rivers
charges its distribution cooperative members and to the rates Big Rivers’ members charge their
retail members/customers.”? The relief Big Rivers is requesting in this proceeding will have an
impact on its rates to its members and on their rates to their retail customers. Big Rivers sells all
of the energy it receives from Station Two into the Midcontinent Independent System Operator,
Inc. (“MISO™) market.”> As even Mr. Quick acknowledges, unwanted energy generated from
Station Two must go somewhere.>* Because Henderson requires Big Rivers to operate the
Station Two units even when their production costs exceed market prices, Big Rivers is selling
energy from Station Two even when it costs more to produce that energy than the revenues it
brings.”® Big Rivers’ margins from sales into the MISO market reduce the rates Big Rivers’

members would otherwise pay.26 If Big Rivers is required to take and pay for unprofitable EHE,

2! See In the Matter of Forest Creek, LLC v. Jessamine-South Elkhorn Water District, Order, P.S.C. Case
No. 2011-00297, p. 8 (Mar. 16, 2012) (“On its face, Forest Creek's complaint involves matters within the
Commission's jurisdiction. It involves procedures for the design and construction of water main
extensions and for the allocation and payment of the cost of such extensions. The ultimate relief sought
is an extension of water service to an area within Jessamine District's territory where service facilities are
allegedly inadequate. Moreover, the Interim Water Service Agreement clearly relates to the provision
of utility service. It sets out fees that Forest Creek must pay as a condition for obtaining the extension
of service. It provides the procedures for which the plans for the proposed water main extension will be
reviewed, defines Forest Creek's responsibilities and obligations during all phases of the extension and
upon completion of the main extension, and establishes general design specifications for the water main
extension. It further addresses Forest Creek's right to any refunds from the cost of the water main
extension. The Commission does not accept Jessamine District's premise that the Complaint merely
involves an issue of contract interpretation™) (emphasis added).

2 See KRS 278.040(2) (“The jurisdiction of the commission shall extend to all utilities in this state. The
commission shall have exclusive jurisdiction over the regulation of rates and service of utilities . . .”).

% Big Rivers’ response to Item 5 of the Commission Staff’s First Request for Information.

2 «[TThey’re not going to just be shooting into the ground, I don’t think. It’s going somewhere.
Somebody is going to take it.” Big Rivers’ Hearing Exhibit 8 (Deposition of Gary Quick taken in the
arbitration), p. 185:18-20.

% Hearing Testimony of Robert W. Berry, Tr. 10:09°29” - 10:10:12°15”.

26 Id :



