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methodology. Henderson then allots the balance of the capacity of Station Two to Big
Rivers, and Big Rivers is then entitled to, and is obligated to take and pay for, the allotted
Station Two capacity. For the 2016 contract year, Station Two’s Total Capacity is 312
MW. Of that amount, Henderson’s Reserved Capacity is 115 MW, resulting in Big
Rivers’ allotted capacity being 197 MW.

In a given hour, Henderson may take less energy than is actually attributable to its
Reserved Capacity and available to Henderson. This remaining energy associated with
Henderson’s Reserved Capacity that is not taken by Henderson for purposes of supplying
the needs of the City of Henderson and its inhabitants is “Excess Henderson Energy.”
What is the dispute over Excess Henderson Energy?

Each party pays a share of the fixed costs of Station Two in proportion to the party’s
respective capacity reservation, Each party is separately responsible for the Variable
Costs associated with the energy each of them takes. The dispute over Excess Henderson
Energy concerns whether Big Rivers is responsible for Variable Costs for Henderson’s
Excess Henderson Energy that Big Rivers does not take and utilize. Big Rivers notified
Henderson by letter dated May 25, 2016 (Application Exhibit 11, page 1), that although
Big Rivers had previously elected to take Excess Henderson Energy when it was
uneconomic to do so, on and after June 1, 2016, Big Rivers may not exercise its
discretion to take Excess Henderson Energy, particularly at times when the cost to Big
Rivers of the energy makes that energy economically uncompetitive in the wholesale
power market. Big Rivers also advised Henderson that if Big Rivers did not take Excess
Henderson Energy, Big Rivers would also not be responsible for the Variable Costs

associated with the production of that energy. Henderson objected to that change in
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practice, but has refused to meet with Big Rivers to explain and discuss the substance of
its objection.

The concept of Excess Henderson Energy first came into existence with the
adoption of the 1998 amendments to the Station Two Contracts, when Section 3.8 was
added to the Power Sales Contract. Before 1998, the Station Two Contracts did not
address the issue of Excess Henderson Energy, but Big Rivers would pay the variable
production costs of any energy taken and used by Big Rivers. The 1998 amendments
were approved by the Commission in Case No. 1998-00267, and are attached as Exhibit 7
to the Application filed with this testimony. Section 3.8(a) provides:

In the event that at any time and from time to time [the City of Henderson]
does not take the full amount of energy associated with its reserved
capacity from Station Two (determined in accordance with this
Agreement), Big Rivers may, at its discretion, take and utilize all such
energy (or any portion thereof designated by Big Rivers) not scheduled or
taken by City (the “Excess Henderson Energy™), in accordance with
Section 3.8(c).

Section 3.8(c) provides:

Following the end of each calendar month, Big Rivers shall notify City of
the amount of Excess Henderson Energy and energy associated with
Excess Henderson Capacity, if any, taken by Big Rivers during the
previous month, and Big Rivers shall pay City prior to the 25th day of the
then current month for the amount of Excess Henderson Energy and
energy associated with the Excess Henderson Capacity so taken by it at a
rate equal to $1.50 per mWh. In addition, Big Rivers shall provide, at its
own cost, the full replacement of all fuels and reagents consumed from the
Station Two fuel and reagent reserves for the production of the Excess
Henderson Energy and energy associated with the Excess Henderson
Capacity so taken by it. Further, Big Rivers shall pay the portion of sludge
disposal costs attributable to the Excess Henderson Energy and energy
associated with Excess Henderson Capacity, as calculated in accordance
with Section 3.4 of the Joint Facilities Agreement.

My understanding of these sections is that the 1998 amendments gave Big Rivers the

option, but not the obligation, to take and utilize all or any portion of the Excess
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Henderson Energy that Big Rivers, at its discretion, chooses to take. It is my
understanding that Section 3.8(c) requires Big Rivers to provide, at its own cost, the full
replacement of all fuels and reagents consumed from the Station Two fuel and reagent
reserves for, and to pay the sludge disposal costs attributable to, any Excess Henderson
Energy taken by Big Rivers. It is also my understanding that the Station Two Contracts
do not require Big Rivers to replace the fuel and reagents or pay the sludge disposal costs
for Excess Henderson Energy that Big Rivers does not take. Nevertheless, Henderson,
for reasons it has not disclosed, disagrees with Big Rivers’ interpretation of the Power
Sales Contract, as amended, and objects to Big Rivers’ proposed change of practice
regarding Excess Henderson Energy. Henderson claims the change of practice breaches
the Station Two Contracts. After Henderson denied Big Rivers’ request to meet with
Henderson to provide us the bases for Henderson’s objections and to have a substantive
discussion of the issue, Big Rivers was left with no choice but to seek the Commission’s
assistance in resolving this dispute.

Big Rivers and Henderson previously had a dispute over the entitlement of the
parties to Excess Henderson Energy under the Power Sales Contract that culminated in
Big Rivers initiating an arbitration proceeding in 2009 (the “Arbitration™)” to resolve the
dispute. The arbitration panel concluded that when Henderson does not require all of the
capacity that it in good faith reserves to serve its native load, “the excess energy shall be

5’3

considered to belong to [Henderson].” A copy of the award of the arbitration panel is

attached to the Application as Exhibit 9. The arbitration award also provides that

? Big Rivers Electric Corporation vs. City of Henderson, Kentucky and City of Henderson Utility
Cominission dba Henderson Municipal Power and Light, American Arbitration Association Case No. 52
198 00173 10

* Id., May 31, 2012 award, p. 3.
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Henderson has the ability to sell Excess Henderson Energy info the market when it has a
firm, bona fide third party offer, subject to Big Rivers’ right of first refusal to purchase
that energy on the same terms as the offer, and with Henderson being responsible for the
Variable Costs for any Excess Henderson Energy it sells. The practical result of the
arbitration award is that Henderson can sell and profit from Excess Henderson Energy
when the cost to produce that energy is below market price. But when the cost to
produce Excess Henderson Energy is above market price, Henderson will not want to sell
it, and apparently also wants to avoid responsibility for the Variable Costs of producing
that energy. Based on the arbitration award, I understand the Station Two Contracts to
permit Henderson to benefit from selling its Excess Henderson Energy, subject to Big
Rivers’ rights to meet any offer as stated above, when the price it receives is above the
Variable Costs of production. Likewise, Henderson is required to bear the burden of the
unavoidable Variable Costs of its Excess Henderson Energy when the Variable Costs of
production are greater than the market price and that energy is still produced from Station
Two but not taken by Big Rivers.

Why is this unwanted Excess Henderson Energy only now becoming an issue?

Big Rivers has historically exercised its rights under Section 3.8(a) of the Power Sales
Contract prior to June 1, 2016, by purchasing Excess Henderson Energy. Big Rivers did
not want to create additional issues with Henderson while the arbitration was pending,
and so Big Rivers purchased Excess Henderson Energy even in hours when the cost to
Big Rivers of the Excess Henderson Energy exceeded the prevailing market price for

energy, resulting in Big Rivers assuming responsibility for the Excess Henderson Energy
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at a financial loss to itself and its members. In addition, until recently, the Excess
Henderson Energy was at most times economically competitive in the wholesale market.

While Big Rivers has historically taken and paid for Excess Henderson Energy
each month, there is nothing in Section 3.8(a) that imposes upon Big Rivers any
obligation to take and pay for all of this energy. To the contrary, Section 3.8 provides
that Big Rivers may, af its discretion, take all or any portion of such energy.

However, with the recent competition from natural gas generating units and other
market forces, there has been a significant increase in the number of hours in which
Station Two is not competitive in the wholesale market, and the energy produced from
Station Two is not economically competitive, Energy can at most times be purchased on
the wholesale market for less than the Variable Costs associated with generating energy
at Station Two.

Can Big Rivers reduce the amount of energy generated at Station Two so that
Station Two only generates enough energy for Henderson’s Capacity Reservation,
and Big Rivers can then obtain its energy needs for less on the wholesale market?
No, Big Rivers cannot do this. First, Henderson’s requirement that the units be in
continuous operation prevents Big Rivers from idling one or both of the two units of
Station Two. Station Two has a Selective Catalytic Reduction (“SCR™) system to reduce
NOx emissions as required by applicable Clean Air Act regulations® that also affects
operations. The Station Two units must maintain a minimum operating temperature for
safe and continuous operation of the SCR system. Thus, the SCR system requires the

units to generate a minimum amount of energy, 115 MW for Unit 1 and 120 MW for Unit

* See 2005 Amendments to the Station Two Contracts attached to the application as Exhibit 8.
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2, a total of 235 MW. Since Henderson’s Reservation Capacity is 115 MW, even if
Henderson uses its full Reservation Capacity of 115 MW each hour, 120 MW remain,
and Big Rivers must pay the Variable Costs of the energy that is part of its allocation
even though it could obtain that energy on the wholesale market for a lower cost.

If Henderson does not take the energy, and Big Rivers does not take the energy,
what happens to the unwanted Excess Henderson Energy?

The Station Two units are a part of Big Rivers’ balancing area, which is
connected to and a part of the Midcontinent Independent System Operator, Inc. (“MISO”)
system. Both Station Two units are registered MISO generating assets. Accordingly,
both units are offered into the MISO market each day in accordance with MISO tariffs
and operating procedures. Because of the contractual restrictions imposed by Henderson,
the energy from Station Two is offered into the MISO market as must run units based on
Big Rivers’ dispatch curve for the units. This means that the units will run at least at
their minimum load levels (H1 — 115 MW and H2 - 120 MW) regardless of market
prices. The MISO day-ahead market clears each day based on the market demand and
offers from the generators. Part of this generation, whether economic or not, will be
offset by the energy needs of the City of Henderson. The remainder, whether it is Excess
Henderson Energy or part of Big Rivers’ allotment, is sold into MISO. Big Rivers serves
as the Market Participant for Station Two, and thus receives the associated MISO
revenues. Up until the recent change in practice, Big Rivers paid the Variable Costs of
this energy and retained the associated MISO revenues. Now that Big Rivers is
exercising its discretion to purchase and pay Variable Costs of Excess Henderson Energy

only when it is profitable, it is no longer retaining the MISO revenues associated with
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Excess Henderson Energy that it does not purchase, but is passing those revenues through
to Henderson.

If Station Two energy is not economically competitive, why are the parties not
purchasing power from other sources?

Over the past several years, Big Rivers has had numerous discussions with Henderson
about this issue, and Big Rivers has recommended various alternatives to Henderson to
modify the operations of Station Two to make Station Two more competitive and lower
the cost of serving the load of Henderson. These recommendations include idling one of
the two units at Station Two until it becomes economically competitive to resume
generation of both units on a full time basis.

However, Henderson rejected all of Big Rivers’ recommendations and has
required Big Rivers to operate both units of Station Two on a continuous basis.
Henderson relies upon Section 13.2 of the Construction and Operation Agreement,
attached to the Application as Exhibit 2, which provides that Big Rivers operates Station
Two “[s]ubject to [Henderson]’s ownership, management and control,” and that “Big

Rivers will provide as an independent contractor, all operating personnel, materials,

supplies and technical services required for the continuous operation of City’s Stgtion
Two . ...” Thus, Henderson requires Big Rivers to operate Station Two and take and
pay for energy from Station Two.

How did Big Rivers inform Henderson of this decision to curtail its purchases of

Excess Henderson Energy, and what was Henderson’s response?
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Earlier this year, in a letter dated May 25, 2016, I informed Gary Quick, General
Manager of Henderson Municipal Power & Light, that because the Excess Henderson
Energy being produced often was not economically competitive, effective June 1, 2016,
Big Rivers may from time to time not take all of the Excess Henderson Energy.

Mr. Quick wrote a response to me on May 31, 2016, stating that he disagreed with
the statement of facts in my letter and my interpretation of the Power Sales Contract. Mr.
Quick also stated that Henderson did not consent to Big Rivers’ proposed change in
practice, which suggests that he believes Henderson’s consent is required for Big Rivers
to decline to take Excess Henderson Energy. Mr. Quick also claimed Big Rivers’ actions
would breach the Station Two Contracts, but he provided no explanation for what facts I
misstated or how I misinterpreted the Power Sales Contract.

Because Mr. Quick provided no explanation for his position, I wrote him a letter
on June 3, 2016, which, among other things, asked him to explain his disagreement with
my statement of the facts and interpretation of the Station Two Contracts, and to meet
with me to discuss the issue. Mr. Quick responded by letter dated June 17, 2016,
claiming that his May 31, 2016 letter was clear, that he had nothing to add, and that he
saw no reason to have the meeting I suggested. Mr. Quick encouraged me to consult with
Big Rivers’ attorneys. Given Henderson’s clear objection to Big Rivers’ proposal to no
longer take all Excess Henderson Energy, its claim that doing so was a breach of the
Station Two Contracts, and its refusal to discuss our apparent differences, Big Rivers had
no choice but to seek this relief from the Commission.

What has occurred since June 1, 20167

> The correspondence discussed in this answer is attached to the Application as Exhibit 11.
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Beginning June 1, 2016, Big Rivers has not taken all of the Excess Henderson Energy. In
its billing to Henderson since June 1, Big Rivers accounts for the Excess Henderson
Energy it does not take but that is still being produced by attributing the Variable Costs
and the MISO revenues for the untaken energy to Henderson and looking to Henderson to
replace the fuel and reagents for the untaken energy. Pursuant to the Station Two
Contracts, Henderson and Big Rivers each purchase their own coal and reagents for
Station qu, and Big Rivers allocates the fuel and reagents used to produce Henderson’s
energy, including the Excess Henderson Energy not taken by Big Rivers, to Henderson’s
coal and reagent. Because Henderson does not agree with how Big Rivers has allocated
the fuel burn and use of reagent, and Henderson has not been replacing the fuel and
reagent attributable to the Excess Henderson Energy not taken by Big Rivers, Henderson
will soon run out of fuel and reagent for production of its energy from Station Two.

Q. What is the financial implication for Big Rivers of having to be responsible
for the Variable Costs for production of Henderson’s uneconomic and unwanted
Excess Henderson Energy?

To provide an idea of the financial impact of denying Big Rivers’ requested relief, we
have calculated the net impact to Big Rivers of the Excess Henderson Energy it has taken
and purchased from January 1, 2016, through May 31, 2016--a period during which the
Variable Costs to Big Rivers of that energy almost always exceeded the MISO market
prices. This is energy Big Rivers would not have taken under its practice implemented
on and after June 1, 2016. The net impact was determined by subtracting the MISO
revenues Big Rivers received for that energy from the Variable Costs Big Rivers paid for

that energy. As you can see from Exhibit RWB_1, attached to this testimony, Big Rivers
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experienced an Sl 1oss from January 1, 2016, through May 31, 2016, associated
with taking and paying the Variable Cost of the Excess Henderson Energy.

Will Big Rivers continue to experience losses of this magnitude going forward if the
Commission fails to grant the relief sought?

If the Commission determines that Big Rivers must bear the Variable Costs of
unprofitable and unwanted EHE belonging to Henderson, the losses going forward will
be even greater. Exhibit RWB_1 was prepared using the calculation of Excess
Henderson Energy that I understand has been used by the parties since approximately
1998. Beginning June 1, 2016, Big Rivers began calculating Excess Henderson Energy
using the simplified method we understand Henderson wants to use as it begins selling
Excess Henderson Energy into the market, and which Big Rivers has included in its
proposed protocol to be followed by Big Rivers and Henderson in connection with that
activity. The simplified method of determining Excess Henderson Energy is to subtract
Henderson’s megawatt hour load in each hour from the amount of energy associated with
Henderson’s Reserved Capacity. If that method is applied hypothetically to the five
months shown in Exhibit RWB_1, the loss to Big Rivers during that period would have

been S 2 calculation shown on Exhibit RWB_2, also attached to my testimony.

RELIEF REQUESTED

What is Big Rivers asking the Commission to do?
Big Rivers is asking the Commission to enter an order finding that Big Rivers, consistent

with its rights under the Power Sales Contract, is not responsible for the Variable Costs of
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any of Henderson’s Excess Henderson Energy that Big Rivers declines to take, and that
Henderson is responsible for those Variable Costs. The responsibility for these costs has
a direct impact on the overall amount Big Rivers pays for the energy it receives from
Station Two under the Power Sales Contract approved by the Commission. It is my
understanding that under Kentucky law the Station Two Contracts are subject to the
jurisdiction and supervision of the Commission, which gives the Commission the
authority to grant the relief Big Rivers seeks.

The arbitration award determined that all Excess Henderson Energy belongs to
Henderson. Because Section 3.8 of the Power Sales Contract does not require Big Rivers
to take all of the Excess Henderson Energy, any Excess Henderson Energy that Big
Rivers declines to take still belongs to Henderson. Section 3.8 only requires Big Rivers
to pay the Variable Costs of Excess Henderson Energy that Big Rivers takes. Therefore,
my understanding of Section 3.8 is that Henderson is responsible for Variable Costs of
Excess Henderson Energy not taken by Big Rivers. Although the Power Sales Contract
requires Henderson to be responsible for the Variable Costs of its energy, Henderson
claims Big Rivers is misinterpreting the Power Sales Contract and its change in handling
Excess Henderson Energy breaches the Station Two Contracts. Therefore, Big Rivers
requests that the Commission exercise its authority as requested.

Please explain the alternative relief Big Rivers requested in its Application.

It is my understanding that if the Commission were to find that Big Rivers is not
excluded from responsibility for the Variable Costs of all Excess Henderson Energy not
taken and utilized by Big Rivers, then it could alternately enter an order to effectively

change the rate for electricity purchased by the parties under the Power Sales Contract by
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finding that the Station Two Contracts are not fair, just and reasonable, and exercise its
authority to order that Big Rivers is not responsible under the Station Two Contracts for
the Variable Costs of any Excess Henderson Energy not taken and utilized by Big Rivers.
So Big Rivers makes that request, in the alternative.

It is not fair, just, and reasonable to require Big Rivers to have the overall cost of
power it receives under the Power Sales Contract increased by the Variable Costs of
production of Excess Henderson Energy that belongs to Henderson, Big Rivers does not
want, Big Rivers cannot avoid generating because of Henderson’s operating parameters,
and costs more to produce than it is worth in the wholesale market. Henderson has the

right to take the Excess Henderson Energy when it can be sold for a price higher than the

" Variable Cost to produce it, subject to Big Rivers’ rights to meet any offer as stated

above. Big Rivers already has the obligation to take and pay for the energy associated
with its share of the Station Two capacity, even when that energy is uneconomic. It
would not be fair, just, and reasonable to also make Big Rivers take and pay for
uneconomic energy associated with Henderson’s share of Station Two capacity. As such,
if the Commission believes that the Power Sales Contract requires Big Rivers to be
responsible for the Variable Costs of uneconomic Excess Henderson Energy, the
Commission should change the contract to make the provisions regarding responsibility
for the Variable Costs of Excess Henderson Energy fair, just, and reasonable by granting
the alternative relief sought by Big Rivers.

Does this conclude your testimony?

Yes.
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Verification

I, Robert W. Berry, President and CEO of Big Rivers Electric Corporation, hereby state
and affirm that the foregoing testimony and attached exhibits were prepared by me or under my
supervision, and all statements contained therein are true and correct to the best of my

knowledge and belief, on this theﬂlﬂc\iay of July, 2016.

Ll

Robert W. Berry

COMMONWEALTH OF KENTUCKY )
COUNTY OF HENDERSON )

The foregoing verification statement was SUBSCRIBED AND SWORN to before me by
Robert W. Berry, President and CEO of Big Rivers Electric Corporation, on this theazﬂ\ day of

July, 2016.

Fauda tchdd

Notary Public. State at Large Kentucky

My commission expires / -/~ 7

NotaryID: 777363
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Big Rivers Carporation
Excess Henderson Energy "EHE" Calculation P&L Comparison

YTD May 2016
EHE Calculation:
Jan-16 Feb-16  Mar-16  Apr-16 May-16 YTD 2016
EHE MWhrs Sold to BREC 11,121 842 905 2,447 32,111 47,426
DA/RT NET Revenue - EHE $ 243,726 $ 19,634 $ 19,978 $ 57,348 S 703,632 $ 1,044,318
Fee Paid to HMPL $ (16,682) $ (1,263) $ (1,358) $ (3,671) S (48,167) $  (71,139)
Avg Variable Cost - EHE S $ $
Net Gain/(Loss) to BREC 3 S S S R EN
Economical EHE Only:
Jan-16 Feb-16  Mar-16  Apr-16 May-16 YTD 2016
EHE MWhrs Sold to BREC 18 - - 27 - 45
DA/RT NET Revenue - EHE S 678 S - S -~ & 992 & - § 1,669
Fee Paid to HMPL S (27) $ - $ - S (41) $ - § (68)
Avg Variable Cost - EHE S BBs - 5 - s $ -5 e
Net Gain/(Loss) to BREC I 3 - 5 B
% of EHE mWhrs "In" the $: 0.1%
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Big Rivers Corporation
Excess Henderson Energy "EHE" Calculation P&L Comparison

YTD 2016
Line
No. EHE Calculation (Reservation - Load):
p Jan-16 Feb-16 Mar-16 Apr-16 May-16 YTD 2016
2 EHE MWhrs Sold to BREC 31,133 32,224 36,993 36,252 32,111 168,713
3
4 DA/RT NET Revenue - EHE $ 709,204 $ 689,162 S 744,448 S 843,033 ¢ 703,632 $ 3,689,479
5 Fee Paid to HMPL $ (46,700) $ (48,336) & (55490) $ (54,378) $ (48,167) $ (253,070)
6 Avg Variable Cost - EHE S S S S S
7 Net Gain/(Loss) to BREC S S S ] S S
Economical EHE Only (Reservation - Load):
8 Jan-16 Feb-16 Mar-16 Apr-16 May-16 YTD 2016
9 EHE MWhrs Sold to BREC 135 201 - 217 - 553
10
11 DA/RT NET Revenue - EHE S 5,454 S 7,920 S - $ 7,838 S - $ 21,211
12 Fee Paid to HMPL $ (203) $ (302) $ - (326) $ - 8 (830)
13 |  Avg Variable Cost - EHE > R IR - > 1 -5 1R
14 | Net Gain/(Loss) to BREC S [ EE [ BE -5 IR -9 | B
15
16 % of EHE mWhrs "In" the S: 0.3%
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PO Box4

Heniiaysan, Ky 42419-0024
270-877:2561
wwwBigtivers.com”

May.25, 2016

Mr. Gary Quick

Henderson Municipal Power & Light
P{O. Box 8

-Hé‘n’derson, KY 42419

Re: Power Sales Contract between the, City.of Henderson, Kentucky and: Big Rivers Rural Electric Co~
Operative Corporation dated August 1, 1970, as amendied = Section 3.8 .

Deéar Gary:

in dISCUSSlonS w:th the Clty of Henderson Kentucky (herelnafter "Caty") regardmg the ongolng costs
agsaciated with generating power from Station Two. .Oh multiplé occasions over the last year, Big Rivers
has advised the Clty that power often ¢an bé purchased on the.wholesale market for less thar the
variable:costs associated with producing power at Station Twa. Because:the power geherated frem
'St‘otion Two dufih‘g thes'e tir‘ne peri'ods is 'ndt éédn‘omitai[y oom’pet'it'ive, Big =F'{i'vers hes recommended

of Station Two to: help malntaln the economic competltiveness of the power being produced from
Statioh Two and lower.the costs of serving the load'of both. Blg Rivers and-the City. In particular, Big
Rivers recormmended to the City that at least one of the Statlon Two units be idled. until. such time as it
becomes economically comipetitive-to resumie generation-of €lectricity from. both units'on a full time
basis. Up tothis:point; however, the City hias not been interested in this approach, orany other
approach recommended by-Big Rivers to address the economic competitiveness of these units. Rather,
the City has insisted that both Statioh Two units be operated-on a must.run basis despl’te the fact that
theVare freqUently not producing economically comipetitive electricity. As such, during thesé times, Big.
Rivers has beenforced to address the reliability issués associated with.the generation.of: ‘power from
Statioh Twio when it-Is not-needed to_serve either party’s existing load by selling the: Excess Henderson
Efergy into'the miarket at a-loss. '

As a general'matter, Big Rivers has historically exercised.its Highits under Section 3, B(a) of the Power Sales
Cantract between the City-and Big Rivers dated August 1, 1970, a5 amended (hereinafter icontract”) by
purchasing energy. associdtéd with ‘the-City's resérved capacity: from: Station Two that ‘has not been
seheduled or taken by the City.(Such energy beingreferréd to hereinafter as “Excess Henderson Energy™),
In_atdition,- Btg Rivers’ has compehsated the City in_accordance with the térms of Séction 3.8(c} of the
Contract when it: has exercased th|s rlght to purchase and utnhze the ExCess Henderson Energy, mcludmg

and rEagent reserves for the productaon of the Excess Henderson Energy and paymg the portlon of the
siudge disposal.costs:attributable to the Excess Henderson ERergy (heremafter colléctively reférred to-as
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Mr. Gary Quick
May 25, 2016
Page Two

“Variable Coéts”). Given changes in the marketplace, particularly the low.price of natural gas, there have
been.aiv incréasihg number of hours when Big Rivers has purchasgd Excess Henderson Energy-even when
thé Vaiiable Costs of producing it have exceeded the prevailing market price-for energy, resuiting in'Big
Rivers dssuming responsibility. for'the Excess Hendersan Eriefgy at-a financialloss'to itself:

While it has-historically been Big Rivers’ practice to take and utilize the. Excess Henderson Energy. each
Thgnth; thereby allowingthe City to.avoid the Variable Costs noted above, and BigRivers has compensated
the City accordingly, there is nothing in Section 3,8(a) that.imposes upion Big Rivers any.obligation to take
and pay.for the.Extess Henderson Energy and associated Variable Costs. To the:contraty, Section 3.8(a)
provides that. in the event: that the ‘City does not take the full amount- of energy assaclated: with lts
reserved capacity from Station Two, 8Ig Rivers may, atits discretion, take and utilize all:such energy. (or
any'portioh 'ihérédf d’e‘éign'été'd by Big Rive‘rs) not séhéduféd or fé‘ke‘n by the City THe pur‘pds’é (")f th’i’s
may not take and utilize the Excess Henderson Energy generated. from Statlon Two as, |t has vuluntarlly
done in the past; especially in fight of the fact that the Excess Henderson Energy being produced is often
hot-economically Eompétitivé. Please undefstand. that this:doés not méar that Big Rivers will hever
exercise its rights under Section 3.8(a) to také and utilize all, or a-portion of, such 'énergy not stheduled
ortaken by the City as permitted underthe Contract, indeed,.at times, Big Rivers fully intends to take and
utllize the Excess Henderson Energy. But,-in the spirit of cooperation and in consideration of the
longstanding relationship of the parties, Big Rivers deems it advisable to provide you with advance notice
ofits change.in practice concerning the.Excess Henderson Energy described above. Hopefully, this notice
will allow the City to'plan accordmgly for this change as it deems necessary.or advisable:

of the amount of Excéss Hendersoh Energy, |f ahy, takén by Blg Rtvers durlng the pfévsous month as Set
forth in Section 3.8{c) of-the.Contract. In addition, Big Rivers will continue to pay the City for suth Excess
Henderson Enérgy, and will continue to ‘be responsible for the associated Variabie Costs, In the:manner
set forth in the Contract for that portioh of the Excess Henderson Energy, if any, taken by Big Rivers during -
the previousmonth. Inthe evént that there [§ Excess Hendersoh'Energy générated that-Big Rivers has not
taken pursuant.to Section 3.8(a), the City'will remain. responsible for the Variable.Costs-attributable.to the
Ekcess Henderson Enefgy in_accardance with the terms of the various agreements between the parties.
Additionally, the ity Will no longer receive the:$1.50:per Mwh for that portion of thé Excess Henderson
Energy not taken by Big Rivers during the previous'calendar month.

Asyou kriow from iy letter dated March 28, 2016, Big Rivers and the City are continuing to make progress
toward reaching @ mitually accéptable agreement whereby The Energy Authority (hereinafter “TEA”) will
actasa Market Participant on behalf of the Cityrelated to Excess Henderson Energy. To date, however,
the Clty has not responded to.that'lettér. Therefore until such tima’ag. Blg Riversiand the City are able to
réach an agreement.on the mannerin which TEA willassist the-City. with the sale.of the Excess Henderson
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Enérgy into the market, Big: Rivers will cofitinue to assist thé City'in delivery of the Excéss Henderson

5Energy which is generated yet.not. taken by’ Big Rivers énd will-allocate to the City:the revenues; if any,

from the Excess Henderson Energy notitaken by Big Rivers less any- assotiated costs of delivery incurred
by Big Rivers, .

1n the event this: letter generates any questions or warrants further discussion, please do not:hesitate to

contact me.

Sincerely yours,

Robert W. Berry
President and CEO
Big Rivers Eléctric Corporation
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‘ &L HENDERSON MUNICIPAL POWER & LIGHT

May 31, 2016

Mr. Bob Berry

Big Rivers Electric Corporation
PO Box 24 .
Henderson, KY 42419-0024

Re:  Power Sales Contract between the City of Henderson, Kentucky and Big Rivers Rural
Electric Co-Operative Corporation dated August 1, 1970, as amended — Section 3.8

Dear Bob:

I am writing in response to your letter dated May 25, 2016. Henderson disagrees with your account
of the facts and your interpretation of the Power Sales Contract as amended, and Henderson does
not consent to any of the changes of practice outlined in your letter. If Big Rivers implements these
changes of practice it will be in further breach of the contracts between Henderson and Big Rivers;
therefore, Henderson reserves all of its rights to enforce the Station Two Contracts and recover any
resulting damages.

Sincerely,

D5

General Manager
Henderson Municipal Power & Light
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Héndamon, KY.42419-0024
PHBIT2561
e igrivels.com

Tune 3, 2016

Mz Gaty Quick

Henderson Mumclpa,l Power and Light ‘
P.0O.Box 8 :
Henderson, KY 42419

Dear Gary:

understand 'your response 'you dlsagree gencrally Wlﬂl eve; ety ng il my leuer:, but provxde no
specifics about why you befieve [ am WIOng on.any individual point, You alsesald nothing
directly about my statement that we had received 1io response to myJetter dated March 28, 2016,

toyouand TEA. Do you plan to respond to thatletter?

Leertainly intend to state facts correctly, and do Hot understand how the Station Two:Contracts

can be interpreted. dlfferenﬂy You musth seeing some in the Station Two. Con‘tracts that I
donot, We need 16meét ifnmediately s6 you can‘help me understand your reasonmg and why

you believe Big Rivérs should be requiréd to purchase éxcess eniergy oiwried by HMP&L when
Big Rivers does notwant t. Please give me some dates i the next two wéeks when we'can
mieet, wherever you want, to:talk about these issues.. In the meantime, Big Rivers.intends to
‘proceed as outlined in my May 25 letter.

Sincerely yours,

Robert W. Berry
President aiid CEQ
‘Big Rivers Electric Corporation
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HENDERSON fMUNICIPAL POWER & LIGHT

June 17, 2016

Mr. Bob Berry

Big Rivers Electric Corporation
PO Box 24

Henderson, KY 42419-0024

Dear Bob:

I am writing in response to your letter of June 3, 2016. My letter dated May 31 was clear, and |
have nothing to add except to say that in your June 3 letter you once again misstate the facts.
Consequently, I do not believe that there is any need for us to meet to discuss Henderson’s and Big

Rivers’ respective positions. We would encourage you to consult with your attorneys.
Sincerely,

Do

General Manager
Henderson Municipal Power & Light
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