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July 29, 2016

VIA FEDERAL EXPRESS PUBLIC SERVICE
COMMISSION

Dr. Talina R. Mathews

Executive Director

Public Service Commission

211 Sower Boulevard, P.O. Box 615
Frankfort, Kentucky 40602-0615

RE: In the Matter of> Application of Big Rivers Electric Corporation for Declaratory
Order, Public Service Commission of Kentucky
Case No. 2016-00278

Dear Dr. Mathews:

Enclosed for filing on behalf of Big Rivers Electric Corporation (“ Big Rivers’) are the
following:

An original and ten copies of an application (“Application’) for a declaratory order
regarding a dispute between Big Rivers, as applicant, and the Utility Commission of the
City of Henderson, and the City of Henderson: and

An original and ten copies of a petition for confidential treatment of certain confidential
information being filed by Big Rivers with the Application, and, in a separate envelope,
one copy of the pages containing the confidential information with that confidential
information highlighted in yellow transparent ink.

As noted in the Application, Big Rivers has today served courtesy copies of this
Application on the Utility Commission of the City of Henderson, the City of Henderson,
and the Attorney General of Kentucky, at the addresses shown on the attached service
list.

100 Saint Ann Street | P.O. Box 727 | Owensboro, KY 42302-0727
Telephone: (270) 926-4000 | Facsimile: (270) 683-6694 | smsmlaw.com


reneec.smith
Typewritten Text
278


Dr. Talina R. Mathews
Page 2
July 29, 2016

Please feel free to contact me if you have any questions.

Sincerely yours,

@90'"-, o), ulhe
James M. Miller
Counsel for Big Rivers Electric Corporation

miller@smsmlaw.com

Enclosures

Copies:
Robert W. Berry
DeAnna Speed



Service List

City of Henderson, Kentucky
222 First Street

Henderson, KY 42420
Attention: Mayor

Hon, Dawn Kelsey

City Attorney

City of Henderson, Kentucky
222 First Street

Henderson, KY 42420

Utility Commission of the City of Henderson, Kentucky
100 Fifth Street

Henderson, KY 42420

Attention: Gary Quick

Attorney General of Kentucky
1024 Capital Center Dr.

Suite 200

Frankfort, KY 40601

Attention: Hon. Rebecca Goodman
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JUL 29 2016
PUBLIC SERVICE
IN THE MATTER OF:; COMMISSION
APPLICATION OF BIG RIVERS ELECTRIC ) Case No
CORPORATION FOR A DECLARATORY ) 2016- 00278
ORDER )

APPLICATION

1. Big Rivers Electric Corporation (“Big Rivers™) files this application
(“Application”) pursuant to 807 KAR 5:001 Section 19 and KRS 278.200, seeking an order from
the Kentucky Public Service Commission (“Commission”) finding that the rate and service
standards under Big Rivers’ existing Power Sales Contract with t};e City of Henderson, Kentucky
and City of He-nderson Utility Commission (collectively, “Henderson™), as é:mended, require
Henderson to be responsible for the variable production costs (“Variable Costs”)I of any Excess
Henderson Energy” generated by Henderson’s Station Two generating station that Big Rivers
declines to take and utilize. Alternatively, Big Rivers requests that the Commission enter an
order pursuant to KRS 278.030 and KRS 278.200 finding that the Power Sales Contract is unfair,
unjust and unreasonable unless Henderson is responsible for the Variable Costs of Excess
Henderson Energy that Big Rivers declines to take and utilize, and declaring that Henderson is
responsible for the Variable Costs of any Excess Henderson Energy that Big Rivers declines to

take and utilize. In support of this Application, Big Rivers states as follows:

! The variable production costs of Excess Henderson Energy include fuel, all reagents, and sludge
disposal costs. Section 6.7 of the Power Sales Contract provides that each party, at its own cost, must
provide the full replacement of all fuels and reagents consumed for that party’s use of electric energy
from Station Two. Section 3.8(c) of the Power Sales Contract provides that Big Rivers is responsible for
the costs of fuel, reagent and sludge disposal for Excess Henderson Energy that it takes, but this provision
does not require Big Rivers to pay these Variable Costs for Henderson’s Excess Henderson Energy that
Big Rivers does not take.

? Excess Henderson Energy is described in paragraph 8 of this Application, and is defined in Section
3.8(a) of the Power Sales Contract, as amended, Exhibit 1 to this Application.
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Introduction

2. Big Rivers is a rural electric cooperative corporation organized pursuant to KRS
Chapter 279. Its full name is Big Rivers Electric Corporation. Its mailing address is P.O. Box
24, Henderson, Kentucky 42419. Tts street address is 201 Third Street, Henderson, Kentucky
42420. Its address for electronic mail service is regulatory@bigrivers.com. 807 KAR 5:001
Section 14(1).

3. Big Rivers owns and operates generating assets and purchases, transmits, and
sells electricity at wholesale. Its principal purpose is to provide the wholesale electricity
requirements of its three distribution cooperative members: Jackson Purchase Energy
Corporation, Kenergy Corp., and Meade County Rural Electric Cooperative Corporation
(collectively, the “Members™). The Members in turn provide retail electric service to
approximately 114,000 consumer/retail members located in 22 western Kentucky counties:
Ballard, Breckenridge, Caldwell, Carlisle, Crittenden, Daviess, Graves, Grayson, Hancock,
Hardin, Henderson, Hopkins, Livingston, Lyon, Marshall, McCracken, McLean, Meade,
Muhlenberg, Ohio, Union, and Webster.

4. Big Rivers was incorporated in the Commonwealth of Kentucky on June 14,
1961, and hereby attests that it is currently in good standing in Kentucky. 807 KAR 5:001
Section 14(2).

5. The City of Henderson is a municipality in Western Kentucky with a street
address of 222 First Street, Henderson, Kentucky 42420 and a mailing address of P.O. Box 716,
Henderson, Kentucky 42419-0716. The City of Henderson Utility Commission, dba Henderson
Municipal Power and Light, is a municipal utility organized under the law of Kentucky with an

address of 100 Fifth Street, Henderson, Kentucky 42420. Henderson owns two coal-fired
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electric generating units near Sebree, Kentucky known as “Station Two,” which have a Total
Capacity® of 312 MW. Big Rivers operates and maintains the Station Two units under a series of
contracts that were originally executed on August 1, 1970, and that have since been amended
(the “Station Two Contracts”). One of the Station Two Contracts is the Power Sales Contract,
which is attached hereto as Exhibit 1. Big Rivers also attaches another of the Station Two
Contracts, the Power Plant Construction and Operation Agreement, as Exhibit 2, and
amendments to the Station Two Contracts that were made in years 1970 (Exhibits 3 and 4),
1971(Exhibit 5), 1993 (Exhibit 6), 1998 (Exhibit 7) and 2005 (Exhibit 8). The Station Two
Contracts provide that all references in the Station Two Contracts to the City of Henderson shall
include its City of Henderson Utility Commission to the extent applicable.

6. Big Rivers has served a copy of this Application on the Mayor of the City of
Henderson, the Utility Commission of the City of Henderson, and the City Attorney for the City
of Henderson. Big Rivers has also sent a copy of this Application to the Attorney General of
Kentucky, Office of Rate Intervention.

7. Under the Power Sales Contract, Henderson each year elects a portion of the 312
MW Total Capacity of Station Two to be reserved to it for serving the City of Henderson and its
inhabitants (the “Reserved Capacity”) by way of a rolling five-year reservation methodology.
Henderson then allots the balance of the capacity of Station Two to Big Rivers. Big Rivers is
then entitled to, and is obligated to take and pay capacity charges for, the allotted Station Two
capacity. Henderson’s Reserved Capacity for the 2016-2017 contract year is 115 MW, and Big
Rivers’ resulting allotted capacity share is 197 MW. Big Rivers and Henderson are separately

responsible for the Variable Costs associated with the energy each of them uses in a given hour,

? The “Total Capacity” of Station Two is defined in Section 3.6 of the Power Sales Contract as the
average of the total continuous net send-out capability of all generating units in Station Two.
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which includes the obligation that each party must replace at its cost all fuels and reagents
consumed for the energy used by that party.

Dispute over Excess Henderson Energy

8. Henderson may take less energy in a given hour than is actually available to
Henderson under its Reserved Capacity. The energy associated with Henderson’s Reserved
Capacity that is not taken by Henderson for purposes of supplying the needs of the City of
Henderson and its inhabitants is “Excess Henderson Energy,” a concept that was added to the
Power Sales Contract in a new Section 3.8 by the 1998 amendments to the Station Two
Contracts, a copy of which is attached to this Application as Exhibit 7. Big Rivers and
Henderson had a dispute over the entitlemént of the parties to Excess Henderson Energy under
the Power Sales Contract that culminated in Big Rivers initiating an arbitration proceeding in
2009 (the “Arbitration™)” to resolve the dispute. The arbitration panel concluded that “the excess

energy shall be considered to belong to [Henderson].”

A copy of the award of the arbitration
panel is attached to this Application as Exhibit 9.

9. As explained in more detail in the Direct Testimony of Robert W. Berry,
President and CEO of Big Rivers, which is attached to this Application as Exhibit 10, Henderson
requires the Station Two units to be run in continuous operation. Thus, the Station Two units
operate even in in hours when the marginal cost of producing energy from those units exceeds

the price at which power can be purchased in the Midcontinent Independent System Operator,

Inc. (“MISO”) market. MISO is a regional transmission operator that the Commission

1 Big Rivers Electric Corporation vs. City of Henderson, Kentucky and City of Henderson Utility
Commission dba Henderson Municipal Power and Light, American Arbitration Association Case No. 52
198 00173 10.

5 Jd., May 31, 2012 award, p. 3.
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authorized Big Rivers to join, and that has operational control of Big Rivers’ transmission
system.

10.  Section 3.8(a) of the Power Sales Contract gives Big Rivers the option, in its
discretion, to take and utilize all or any portion of the Excess Henderson Energy under certain
circumstances, but it does not require Big Rivers to take and utilize any Excess Henderson
Energy. Nevertheless, before June 1, 2016, Big Rivers exercised its option to take and utilize
Excess Henderson Energy generated by Station Two.®

11. By letter dated May 25, 2016, a copy of which is attached to this Application as
Exhibit 11, Big Rivers informed Henderson that Big Rivers may from time to tir;le not take all of
the available Excéss Henderson Energy produced by Station Two. The letter explains that
because of market changes, there have been an increasing number of hours in which the cost of
producing Excess Henderson Energy exceeds MISO market prices, and Big Rivers plans to no
longer take Excess Henderson Energy in such uneconomic hours.

12.  The Power Sales Contract requires the party using energy to be responsible for the
Variable Costs of that energy by replacing, at its cost, all fuels and reagents consumed for the
energy used by that party and by paying the sludge disposal costs associated with that energy.

13.  The Power Sales Contract does not obligate Big Rivers to pay the Variable Costs
of Excess Henderson Energy that Big Rivers, in its discretion, elects not to take and utilize, that
belongs to Henderson, and that is required by Henderson to be generated. Accordingly, Big
Rivers further stated in the May 25 letter that it would not be responsible for the Variable Costs

of Excess Henderson Energy that it did not take. In further exchanges of letters, all of which are

¢ Henderson is currently litigating with Big Rivers over whether Big Rivers’ taking of Excess Henderson
Energy since 2009 was a breach of contract that entitles Henderson to damages.
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included in Exhibit 11 to this Application, Henderson made a general objection to Big Rivers
plan and refused to meet to explain and discuss its objections.
Jurisdiction

14. KRS 278.200 grants the Commission jurisdiction to

originate, establish, change, promulgate and enforce any rate or service standard

of any utility that has been or may be fixed by any contract, franchise or

agreement between the utility and any city, and all rights, privileges and

obligations arising out of any such contract, franchise or agreement, regulating

any such rate or service standard, shall be subject to the jurisdiction and

supervision of the commission, but no such rate or service standard shall be

changed, nor any contract, franchise or agreement affecting it abrogated or

changed, until a hearing has been had before the commission in the manner

prescribed in this chapter.

15.  The Power Sales Contract is a contract between a utility and a city over which the
Commission has jurisdiction pursuant to KRS 278.200. The Commission has confirmed its
jurisdiction over the Station Two Contracts on numerous occasions.’

Request for Relief

16.  Big Rivers requests the Commission to find that is has the jurisdiction and
authority to grant the relief sought by Big Rivers in this Application.

17.  Big Rivers further requests that the Commission enforce the Power Sales Contract

by issuing an order finding that Big Rivers is not responsible for the Variable Costs of any

7 See, e.g., order dated October 22, 1970, in Case No. 5406 (approving the Station Two Contracts); order
dated July 14, 1998, in Case No. 1998-00267 (approving the 1998 amendments to the Station Two
Contracts); order dated February 24, 2006, in Case No. 2005-00532 (approving the 2005 amendments to
the Station Two Contracts and stating, “The final lease transaction documents, as well as amendments to
the then existing Station Two contracts between Big Rivers and the City, were subsequently approved by
the Commission in Case No. 1998-00267. The Commission has previously stated that any modifications
or amendments to those documents will similarly need to be approved”) (citations omitted); order dated
March 31, 1995, in Case No. 94-032 (approving the 1993 amendments to the Station Two Contracts).
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Excess Henderson Energy that Big Rivers declines to take in accordance with its rights under the
Power Sales Contract, and that Henderson is responsible for those Variable Costs.

18. If, however, the Commission were to interpret the Power Sales Contract to find
that Big Rivers is not excluded from responsibility for the Variable Costs of all of Henderson’s
Excess Henderson Energy not taken and utilized by Big Rivers, then Big Rivers alternatively
requests that the Commission find that this requirement is not fair, just, and reasonable, and
exercise its authority under KRS 278.200 and KRS 278.030 to hold that Big Rivers is not
responsible under the Station Two Contracts for the Variable Costs of any Excess Henderson
Energy not taken and utilized by Big Rivers, and that Henderson is responsible for those costs.

WHEREFORE., Big Rivers respectfully requests that the Commission enter an order:

1. Granting the relief requested by Big Rivers in paragraphs 16, 17 and 18 of this

Application; and

2. Granting all other relief to which Big Rivers may be entitled.

On this the ﬂg} of July, 2016.

Respectfully submitted,

m e

es M. Miller
R. Michael Sullivan
Tyson Kamuf
SULLIVAN, MOUNTIJOY, STAINBACK
& MILLER, P.S.C.
100 St. Ann Street
P. O. Box 727
Owensboro, Kentucky 42302-0727
Phone: (270) 926-4000
Facsimile: (270) 683-6694
jmiller@smsmlaw.com
tkamuf(@smsmlaw.com

Counsel for Big Rivers Electric Corporation
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Verification

I, Robert W. Berry, President and Chief Executive Officer for Big Rivers Electric
Corporation, hereby state that I have read the foregoing Application and that the statements
contained therein are true and correct to the best of my knowledge and belief, on this the 2™ 3# day

of July, 2016.
Robert W. Berry 2‘

President and Chief Executive Officer

Big Rivers Electric Corporation
COMMONWEAL TH OF KENTUCKY )
COUNTY OF HENDERSON )

SUBSCRIBED AND SWORN to before me by Robert W. Berry, as President and Chief
Executive Officer for Big Rivers Electric Corporation, on this the 2§” day of July, 2016.

"Puds Ttedell

Notary Public, State at Large Kentucky
My commission expires: /~[2-]7
Notary ID: 47956 3
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Exhibi.t 3
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Exhibit 9
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Exhibit 11

Table of Contents to Exhibits

Power Sales Contract dated as of August 1, 1970

Power Plant Construction and Operation Agreement dated as of
August 1, 1970 '

Amendment No. 1 to the Power Sales Contract and Amendment dated
as of August 1, 1970

No. 1 to the Power Plant Construction and Operation Agreement dated
as of August 1, 1970

Amendment No. 2 to the Power Sales Contract and Amendment dated
as of March, 1973

Amendments to Contracts dated as of May 1, 1393
Amendments to Contracts dated as of July 15, 1998
Amendments to Contracts dated as of Al‘nril 1, 2005
Arbitration Award dated May 31, 2012

Testimony of Robert W. Berry

Correspondence between Big Rivers and Henderson
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THIS AGREEMENT made and entered into as of. August 1. 1970

*?x_ggg_gg;neen‘CITY OF. HENDERSOH KEHTUCKY hereinafter referred
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by C1ty connectlng Stat1on Two to C1ty § Exxst1ng System.

o 11 Trustee The Trustee appolnted pursuant to the -

'Bnnd Orgipance.f

PART 1.
| PLANT “CAPACITY: AND DUTPUTA

- SECTION 3 - ALLDCATION OF CAPACI»Y

C/ﬂLJ Subject to the a]tocat:on of surplus capac1ty to B)g

s

- Bonds, Statian Two . Ser1es authorized and 1ssued under the and RS

Mes
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' "fhere1nabOVE prov1ded.;_-ff»

'fi,EEib C1ty agrees that 1t w111 not. after the executaonil

nRIVePS as here\nafter prUVﬂded the tatal capac1ty and output
":fby C1ty for the purpase of supp]ywng the needs of £1ty and 1ts

- bJIit1es, from t1ma to- f1me, of 1ts Ex1st1ng System . N
-"i 3 2 The "“EEdS of City and 1ts 1nhab1tant5 as used ‘:zlﬁ;li?'
:iherein shaTT mean the needs uf C1ty fur e]ectr1c power and S !
.f:‘energy necessary 1n the Qperat10n of 1ts gDVErnmenta] and

‘”proprwetary'fac11:t1es, anﬂ the retai1 saies of electric H?' TR

"’fpresent and future, anﬂ these non 1nhab1tants which- Caty 15

: .serV1ng at the t1me nf the executlon nf thrs Agrnement.;n. :“

3.3, The surpTus capac1ty of Cmty s Stat1on Tma w111

-;.be ailotted to Bag Rivers cn thn bas1s of f1ve years advan
L ;wr1tten nct1ce from C1ty, and B1g R1vers shaa] have the right
".-xtu rece1ve, and the ob11gat1un tu take and pay for the capacwty
©of C1ty 5 Stat1on Two so a1lutted to 1¢ 1n tﬁe manner here1n 1“
'1ijpruV1ded Upon the executaon and approva] of th1s Agreement,
---jEC1cy w1T1 des1gnate 1n wr1t1ng Big Rivers capac1ty a1locat1on
' f -from Stat1on Twa fon the Contract Years or port10ns thereor“;

'-Loccurr1ng tuo sonn tu penmmt f1ve years' advance not1ce as

"'HE-Qfand apprpval of th1s Agreement. (1) make any d1sp051t1ons to
. v:fothers for resa1e of 1ts generat1ng capac1»y, exc=pt for the

'jdﬁipurpose of disposmng nf any surp1uses resuTthgairON ETYLE fﬂ?théﬁ'

‘~of C1ty 5 station Twa shatl be reserved to and avai#able ‘for- use ,';:;

-'31_:'1nhab1tants for e1ectric power and energy 1n excess of the capa-'”='

,;gpcwer and energy by City s Ex1st1ng System to C1ty s 1nhab1tants,.:i:3~
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!. .

over estzmates of its needs, or (2) add any commerc}a] nr

» ‘;"l

1ndustrﬂa1 customers xn excess of ten (10] megawatts each io _;;.;

- =
.....

1ts aiectric system, Tf to do e1ther (1) or (2), as ‘the case

may be wuqu,require the w1thdrawa1 of additiona? capacity

f(om 1ts Ex1st1ng System and/or from Units Dng and Twu pf 1ts ..,fi

fl"statqgn Two-{ Expans1ons an the ordxnary cuurse of bus1ness--:

- of any commertial ur industriaT p]ants be1ng seryed by £1tynkﬂf

”'at the.tzme of the execut1on .of this Agreement sha31 not be{;€n~%-r--

.r‘

ffconszdered added commerc1a1 or 1ndusuraa1 customers fnr the -

B |

SR cost

,'stat1on Two aiIatted to 1t at any: part1cu1ar date a5 herewn .

) z*purposes of this Agreement.; Surplus CapaCIty as raferred to '_ﬂ~7

zn (1} above sha?1 be f1rst urFered to- B1g Rlvers at nzty s'

.-

3 5 B1g R1vers sha]l have the right to rece1ve. and the

dbiigatuon to take and pay for the surplus capac1ty uf C1ty s

=prov1ded Surplus capac1ty as hEPEIH used sha?l mean the

TfTotaI Capac1ty of Crty s Station Two as then determined under

TgSect1on 3 6, 1ess that amount of sucn CapaC1ty at the tlme

reserved to City as here1n prov1ded SR e L
. The Tota'i Capa‘mty"or Statwn Two as referred to.

h f;here1n shal? be the to;a] cqnt1nuous net sand out uapab1}1ty -

Z'{;of a?i generat1ng un1ts 1n Stat1nn_}mf’#fa??gﬁ;::;?zyxﬁ"“"a‘

':7.;tests. made 1n the nonuh uf Augus'

"ﬁ,ﬁequapment 15 operatﬁd at rated pressure and temperature thh

o a?1 aux171ary equapment in y

ofat: least twent :-dﬁﬁ;ﬂ'-‘l"j

"hours' durat1on under actua] 1uad carry1ng cond:;zon, when theiq'

s

”'Rd at a. pawer factur of

L




".Total ﬁapaczty of- such unit unt11 the fzrst annua] August test : s

'fAs of June 30 1974 the Tbta] Capac1ty of Stat19n Twn shai1 be‘-'ii
e cons1dered as 350 megawatts uniess otherw1se estab11shed by l-:JAzi

'”'actual test ’ijh

approxmate‘ly ninety per cen.t (99:} The 'mé'a'sui-’--eme”n'ts' wilT %

be made at the 151 KV meter1ng pnints of the Stat1un Two 'fiif G

Vv L '\-,, " L 4 "4 - 0.
- - . : "

U Swwtchward “?:i';;w-t“ l;'f{‘:“"}“-.; f'?“ ,-af--t-;,

Cé:f) The tota] contﬁnuous net send-out capab111ty off

-"fﬁeach new unit of Stat1on Two sha11 be tested on nr beﬁore Eh

' pate’ of CDmmerc1al Operat1on thereof ~Tf operat1ona11y‘possib1'

-uand the capacity as thus determun&d w111 remain the estab11shed

aometen -Io—-"oq

'thereof hut sha11 no% exceed a rat\ng of 175 megawatts., If
':1su:h test -of. any Unzt IS defarred the TntaT Gapacity of such-f-

1;un1t w1]1 beacon51dered 175 megawatts Unt11 such test 15 made.f'

--4-. Lt .

.!, --.—f

':;gSEc IDN 4 - ALLDCATLDH ﬂF’ENERBYP . F“g-g-‘;ﬁ 'Q;ggz"ﬁ'{.-_w.; ol
T i n -','-'i—:."--'"-':‘-“. I ; - ) ~ - o \.‘
“‘ : 819 RiverS"shaH be ent1t1ed _at an t1mes tu take S
from_Stat1on-Two energ}“assoczated w1th ﬁ%sna11otted net capacity.

P A I L

] e—ch§rgg5 "lf? its p port1onate share of

- ‘- — .




o “cspac1ty from Statuon Two shaIT haVe pr1or1ty

Tl

: Lsuch Honthly B1111ng*Fer1Dd Wﬂth FES:‘

ﬁ-'frum e1ther generatxng un1t nf 1ts Stat1on Two. and 1“ the o

3

-“gfeVEnt of an emergen;y or ma1ntenance outage of either generat1ng

::':unLt ef City s stat1an Two. City s right to recezve 1ts reserved

Commenc1ng w1th the Date of COmmerc1a1 Operatzon l’“'i=;

or June 30 1974 wh1chever sha1] fvrst occur, Blg R1vers sha11
pay to the Trustee, capac1ty charges as hereinafter def1ned

un the surp]us capac1ty of Stat1nn Two a110tted to Tt as pre-

v1ded 1n Sett1on 3 A11ocat1on of Capac1ty.

.
’gsts of - C1ty 5 Stat1an va fnr Such Honth]y B1111ng Per1od as{ii*fi?;
ﬂ1g R1vers' a]locat}nn of surp]us capacxty af StatTon Two S .
dur1ng such Monthly B1111ng Per1ud bears tn the tota] capac1ty e
of C1ty ‘s Stat1on Two for such Month]y BT]T1ng Per1od as estab11shed

_ pursuant to Sectlnn 3 of thIS Agreement-: :f'ﬁ. ,fﬁ*}.j’;':; T

The total capacrty costs of C1ty 5 Stat1on Two for

keath Month]y'B1111ng Per1od sha]1 be C}ty s tota1 costs resu]t1ng
,f?om the ownersh1p,'operat10n and ma1ntenance of,<and rEnewals

and repiacements to 1t5 Stat1on Two except costs oﬁ fue1s for

”’P“iStation Two.. Such costs sha11 1nc1ude, but are nat 11m1ted to-:'“3}f-

(a) Debt Serv1cg (as def:ned 1n the Bond Grd1nance) for

'Qt to the Stat1on Two Bonds.'

£

One-twelfth (1{12) of a?lbcustsil

b)

."‘H.’_



=

¢ 513,

..|_ -
- 3

' operatwnn and ma1ntenance nf Stat1on Two dur1ng such tontfact

<

-Year. 1nc1ud1ng. w1thout ]1m1tab1ﬂn. a!] costs property'charge-_

ab]e to BiP L Actsunts 408 SGU; 502.”505 SQE 510 511 512

514 Anid. 92:5 and fiscal agency costs and; expenses a]?oc&bie te

. .
i [y

' *f-to Stat1an Two. :f’?i{?fﬂ;f-'_ 95};7;}*;”3',n_». ' '5.”jf"

{cJ The amoun; which C1ty 15 requ1red under the Bnnd

E Drd1nance to pay durwng such Monthly B1111ng Per1od 1nto {1) theif-"'

.. ‘;Stat1bn TWo Accuunt 1n tha 0perat1on and Ma1ntenance Fund (Stat?on d

——"

$ -

;'Two 0 & M Accaunt)._so as to restnre the m1n1mnm balance re-

o qu1red to be ma1nua1ned there1n, and (11) the Stat1on Twu Accaunt

.}-f{ in the Renewals and Repiacemenbs Fund (Stnt1on Two R & R Accwunt) '

: so as to rastore the m1n1mum baTance requ1red to be ma1nta1ned

-there1n."

{d) COStS of renewa]s. rep]acements and add1b10ns {when

-

‘.ffsuch add1tﬂons are agreed to hy B1g R1vers) wh1ch~are not'prav1ded

- +

_for .hruugh (1) funds ava11ab1e in the St i1un Two R. & R Accuunt

':g in the. Penewa]s and Replacements Fund {11) proceeds of 1nsurance.

ZJQr (111) funds av°]1abTe from Proceeds “of- bonds. 'ivll‘; q“ii ;-

(a) One tweifth (1/]2)-of“ai1 c&sts bT adm1n1stration

'f_and genera] expense for S at1on Two during such COntracu Year,l.ﬂ'“
”f;and 1“C1Ud1ﬂ§, bUt LY 11m1ted uU,‘COStS proper1y 1nc1ud1b1e'*'

""'1n FLPLC ‘Accounts 820,821 23, 924}-;";

o

(F) Any amounts pa1d or payabin tu B1g Rivers fnr suchjfl7'

'”}Hon;hiy 81111ng Per1ad under terms nf tha partIes' Puwen Plansﬁv-' -

':“-ftConstruct1on and 0perat1on Agreement (EXcept any dn}ayed Pameﬂ» -

lpena?t1es &s uh&PETﬂ prov1ded)ifot 1np1uded 1n *he foregazng._H;.:-'




IO ER RSN

(g) Any other costs assoc1ated W1th Statton Iwo wh1ch

. are not 1nc]uded 1n Paragraphs (a) throngh (f] hereof

In the eVent any Contract Year sha]l embrace eleven or

fewer months the fract1on expressed 1n the forego1ng paragraphs

(b) and (e) shall be adausted by subst1tut1ng a denom1nator
equa] to such number of months.

For the purposes of paragraph (e) of this Sect1on,~

Stat1on Two Bonds sha]1 not 1nc1ude that pr1nc1pal amount,of

Bonds determlned by the Consoltang Eug1neer under the Bond L

0rd1nante on or pr1or to the beg1nu1ng of the fTPSt Contraot

Year to be attr1butab1e to the costs of the C}ty 5 Transm1es1on :

or Transformation Fac111t1es and other 1mproVement5 of C1ty r
Ex1st1ng System.;

The Pr1nc3pa1 InstaTIments due for any year

of such Bonds so excluded shal] be deemed to be that amount of '-,Zf;i'
the Pr1nc1pa1 Iasta11ments of the E1ectr1c L1ght & Power Revenue

BOnds, Stat1on Two Sertes. due for such year wh1ch bears the

seme proport1on to sa1d Pr1nc1pa1 Insta]Tments for the ETectr1c

L1ght & Power Revenue Bonds, Stat:on Two Ser1es. as the pr1nc1pa1

amount of such Bonds so ex:]uded bears to the aggregate pr1nc1pa1

L6 4:

Het 1nterest earned on the fo11ow1ng funds under

the Bond Ordanance and pald 1nto the E1ectr1c Revenue Fund

thereunder sha11 be app11ed as an offSet to Capecity cbsts

(1) amounts shown 1n the Debt Serv;ce Account 1n the Debt SerV1ce
Fund and epp]icab?e to the Stat1on Two Bonds,

(11) amounts shown

oo ) Ty

= .- 2 L
£ . -
""-:'.: l'. L 3
e L ’

e LT

amount oT Eiectr1c L1ght &fPower Revenue Bonds. Statlon Two Ser1es



'".requ1red reserve w1th wespect tn the Station Two Bonds. and

. :?iamnunts 1n the Staxion Twn Accounts 1n the Dperat1ng & Haintenance

‘*?:Fund Renewais & Repiacements Fund, and the General Reserve Fund

e

:;j(111) 1nsurance proceeds pend1ng applzcat1on w1th rESpect to Stat1on

"77w1th the a119c3t1on of, Stat1on Two capac1ty and/or assoc1ated

:'energy to Big R1vers shaT] be pa1d 1n 1ts ent1rety by B1g R1¥ers

'.Two. 'ij:-'i : - _'L__"{"{;: ﬂ :ﬂ

T

72?6f Any tax ]awfu]ly 1mposed upun City 1n connect1on

o in addif1on to the capac1ty charges here1nabove referred to

Tt e,

"'agreed to be made by B1g R1Vers to C1ty under the te/ps and btﬁ_

"'5Two as provwded 1n Se;tﬂon 3 hereof B1g Rlvers covenants and

‘ Add1twna1 Payments ' In add1t1on to the payment{é

~,

‘-v1s1ons ef th1s Agreement. 1n cons1derat1on for City s 3110tatqnn. .-

‘to B1g R1vers of the surplus capac1ty and energy of C1ty S Stat1on

: agrees that dur1ng the or1g1na1 term only nf th1s Agreement 1t

'.'f'w111 pay month1y tn C1ty, to the aCCDUDt of C1ty [ Ex1st1ng

'ﬂSystem add1t1ona1 sums, based upon the amnunt of net capac1ty

":;_.from t1me to t1me a11ocated from C1ty 5 Stat1on Twa to B1g

' :.;R1vers,'as fo110ws~

B '.'.'..'
-

(a) for each Honthiy B1111ng Perwod dur1ng wh1ch B1g

'1,3R1vers' a]]ocatwon of net capacnty from C1ty s Stat1on Two j:

’ ifThree Hundred Thirty Three Do11ars and Th1rty-Three Cents
'-'.'--'-(ss 333, 33) gl L T T

L T

“is: equal to nr exceeds 250 megawatts, a sum of E1ght Thousand

¥

(b) for each Huntth B1111ng Per1od dur1ng wh1ch B1g

'-5

'ZR1vers*_a]Tocat1on nf net capac1ty from C1ty s-Statiun Two JS 5" .




‘Z&::a sum nf F1ve Thousand Fﬂve Hundred F1fty Fuve D011ars and

"3fufF1fty Six Cents 185, 555 55) :'f

”-fﬁﬁSEcrruu 7 - CHARACTER OF SERVICE

1ess than 250 megawatts and is equa1 tu or exceeds 150 megawatts.;

‘ -

R

(c) for each Honth1y B1111ng Pertod dur1ng wh1ch B1g

':R1vers a11ocat1on of net capac1ty frnm C1ty s Statlon Twu 15,

?1995 than 150 megawatts and 15 equa1 to or’ exceeds 50 megawatts.._fséﬁf?

;a sum of Two Thousand Seven Hundred Seventy SeVen DolTars and -

"Seventyuazght Cents ($z 777 78) .
' / Fue1 Requ1rements B1g R1vers and C1ty 5ha11
each prov1de, at 1ts own cost the fu11 rep1acement uf a11 fue]s

censumed frum the Stat1on Two fue1 reserve for the product1on.

f e]ectr1c energy used by 1t durang each mbnth - If at any time"

ur1ng the term of th1s Contract the Stat1on Two cna1 reserve'”ﬂt-'ﬁ."'

ha]] fa]] be]ow a fu11 th1rty (30) days supp]y, then-upon

wr1tten demand by e1ther party or the Consu1t1ng Eng1neer under

'ftthe BOﬂd Ord1nﬂﬂce1-b0th Part1es sha11 Jncrease the1r respect1ve o

H;monthly add1t1ons to the coa] reserve by f1ve per cent (51)

-e¥lunt11 the coa1 reserve 15 restored to the amnunt speC1f1ed 1n
"'fsuch demand, not to exceed farty f1ve (45) days supp]y for
:Z%:C1ty 5. Station Two. _,ue] consumpt1on by each party w:ll be
.i:i.determ1ned on the bas1s of measured quant1t1es.-ad3usted for
"':ﬂ;dheat content 3nd attr1buted to the part1es on the basIs ﬂf

their respect1ve uses of e1ectr1c energy from C1ty s 5tat1un 1?ﬂ:'

'"'?:iTwo during eac“ m°“th

..;z-ij; serV1ce to B1g R1vers frgm C1ty 5 Stat1on Twu shall' i

.



N

:;” be at’ 161 xv 3 phase 60 cyc]es, un]ess otherw1se agreed upon

. by the part1es. “'r 'f}“;,;"

e SECTION a - METERMG. METER TESTING AND BILLIHG ADJUSTMENT

- Sect1on 6 7’ hereof .;TJ’”

L-

‘8. 1 Pr1nt1ng Demand Meters, or equxva?ent meters, w1th

ja s1xty (60) m1nute demand 1nterva1, whwth w111 meter kilowatts,_ g

"n_”'and su1tab]e watthour meters wh1ch w111 meter k110watt hours‘

¢ iy

': shal] be used to meter the de11very of power and energy frum
:City s StatTon Two. The metered k:]ewatt demand of C1ty, B1g )
']-'R1vers and others from Czty s Stat1on=Two shal] be’ the means |
fof measur1ng the capac1ty of C1ty -5 Stat1on TWD used by each
c“fThe metered k110watt hours nf energy used by C1ty, ng Rlvers
'i'and others frem City 5. Stat1on Two shall ‘be the bas1s for fuei

?:repiacements to the Stat1on Twﬂ fue] reserve as prov1ded 1n

le;Z. The meters w111 be arranged sa as to prevude a.:.

.;~tota1 measurement of k110watt demand and a. tota? measurement
- of k110watt hours de11vered ‘to C1ty, B1g Rlvers and others
:from C1ty s Stat1on Two. | ; - : - N
_ B 3 Tests and 1nspect1ons of sawd meters sha]l be made‘e,-f"“&
:_ilas may be necessary te ma1nta1n them at the h1ghest pract1cal '

gcommerc1a1 standard of accuracy, w1th tests performed at 1nterwals

'E-Of not more than twe]ve mbnths B1g R1vers w111 be adv1sed



- wfl]-de-made?at the reasenab1e request of B1g Rivers and in

],the presence uf 1ts renresentatrves._

B 4 JIF such per1odic or add1tionai tests show that a
:f—ymeter used for recordang capacity andfor energy uses 15 accurate
”’;?W1th1n one per cent [1%) s]ow or fast. no correct1on sha11 be
'ifmade 1n sucﬁ recordnngs.: If any such tests shnw that such meter ;
;'T1s 1naccurate by mere than one per cent {1%) s]ew or fast,_correct1en
3;2 sha]T be made 1n such record1ngs for the per1od.dur1ng eh1ch the«ieiié;

"1part1es agree that ‘the - 1naccuracy ex1sted.-

-8, 5 ‘ Clty 'S, kI]owatt demand and energy uses frem 1t5

-

-”:Stai1on Two sha]l be metered at the fel]ow1ng p01nts
' (e) at po1nt of C1ty s Stat1nn Two sw1tchyard where

- 'de11very 15 taken cver C1ty Transm1ss1en and Transfermat1on"

= .. et

'.{Fac111t1es..ﬂ_ :;”I Z '5-'f ;:?' .
(b) at pount of C1ty 5 Ex1st1ng System'substatlons where'fj‘ &

C,fde11Very 1s.taken over B1g R1Vers transm1ss1on system, w1th

[T

E ? appropr1ate add1t1ons for ord1nary transm1ss1on 1osses. s :
8 6 A11 of Caty s meter1ng pc1nts sha11 be hour]y

u'_summarlzed so as to determ1ne C1ty . aggregate hour]y k1lowatt

.....

8 7 B1g R1vers ijowatt demand and energy uses frem

C1ty '3 Stat1un ?WO sha11 be metered at po1nt of C1ty s Stat1on Qy'
T~frﬂ, B 8 " ATT meter read1ngs andfor reccrd:ngs necessary to

prnv1de an accurate report of k110watﬁ demand and eIectr1c energy




' sha]1 be prompt]y made. At the end uf each Month!y B1111ﬁg
’1; Perwod & report sha11 be promptiy made to 819 R1vers ‘of ‘the .

;:'kilowatt.demand and: e1ectr1C energy uses from Lityls Stat‘nﬂ

. 1
. |..

ﬂf‘:- P9r1od

,?;;f s:cr:an 9"; BILLING AND PAYNEHTS S ;*[.f%.}' e

L f/gl Bn or before the twent1eth day of each ca%endar

O :i munfh,dur1ng each CBntract Year B1g R:vers shal] pay tu C1ty .

' Trustee. appuunted under *he Bond 0rd1nance, aI? tapac1»y i\

':f charges due from 1t 1n accordance W1th Sect1on 6 hnreof for.
1ts a]]otted Statzan Two capacity dnrwng the current Month1y

B1111ng Per1od. Such payments shal] be made on ﬁhe bas1s of’

Per1od Payments sha11 be daemed comp]ete upon the post1ng

| thereof 1n the reguiur United States ma11, preper]y addreSSed

and afftxed w1th pvstage.,._j;?-” T _ )
9 2 ) If any such payment QF portuon therenf as»ngt pa1d
when due as here1n prnv1ded, a pana]ty in the amount of ane per 7 -

R

cent (1”) of the unpaxd amount may, at the 0pt1on of C1ty, be

o

added theretv at the commencement of each th1rty day peraod
thereafter, and due and payabJe therewith ProV1ded howeVEr, L
that 1n the case of a bona f1ﬁe d1spu»e asy tn the amount of =
V:E;any'such payment. the’da]ayed paymﬂnt pena?ty W111 be app11cab1e%:
{fgtgp]y to ihat unpa1d port1nn of the 1n¥cncp wh1ch 15 not reasun-f¥

:v"ﬁfaﬁjy in dispute. ;gh'ﬁ} t:';*§;~3:iif~ai;}Z]Qlﬁéﬁ;f

Two by CIty, Big Rivers mnd nthers dur1nﬂ such Honthly B1111ng ";gw'fw |

the Annua! Budget 1n effect for the applacab1e Manth?y Bz]]ing;iri'L:'



il_thereupon sha11 pay tO—uhE lrustee under the Bund—Drdiﬂance any

i?:) off SEttIhg Accounts-' B1g Rivers shal] have the

faymgnts dué“it under Sectinn 13 6 of the part1es Power P1ant

:":es\-.; %

-?_'Construct1un and Operat1on Agreement of eVen date herewzth and

.'jremazufng ba]anca of the off«set accuuut . fo settzng -of. ac-'

J5ﬂfcounts shaTT be emp]oyeﬂ 1n determ1n1ng auy de?ayed payment

_hanges as. prov1ded here1n ?_ 3.,--,J;: N ';,;“

.a’

Efg/éhd of each Cnntrac» Year there K be 5ubm1tted 'to

“B1g R1vers a deta1Ted statement of the ac;ua] capac1ty cus»s

Far a11 Monthly 31111ng Periods of such Contract Year..baSDd

n the annua1 aud1t of accounts prDV1ded ror 1n Sect:on 11

%

Ff. on the ba515 of such shatement the actual aggregate capac1ty

to. off seﬁ accuunts payab]e unuer th1s Agreement by any .

On or befure one hundred tweﬂty (120) days after lixi;:"-

.....

I

costs for 5a1d Contract Year exceeded the est1mate thnrnof In_- =2 .

) the Annual Budget on the ba31s of uhmch B1g Rtvers has made

) ."-Payments. Big. Rivers’ shaH pay pronptly to the” Trustee appointed N

under the Bbhd Drdﬂnanc ha add1t1ona1 amount o wh1ch the

'51aggregate capac1tf costs for s=1d cOntract Year are ]ess than'

(

'““f;'the est1mate thereof An hhe Annual Budget oh the basis of wh1ch

1}B1g R1vers has made—paymen»s,-such excess sha11 be tred1ted

aga1nst B1g R1wers next month]y paynent or payments hereunder,

;'61ty 1$ eﬁtit]ed. If. on the basis of such statement uhe actua1 ’;

-

.er pazﬁ to B1g vaers 1f no such payments are due from Big R1Yers,2.:.

P
R TR N
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Hj;thJS'Agreement. .ifﬁ

e1ectr1t ut111ty system. 1nc1ud1ng 1ts Exist1ng System, 1t5.‘ o .

.“‘Stat1on Two generat1n9 Pﬂant and sush other additions, exten-';}

._s1ons and fac111t1es that 1t may from tvme to t1me unn andfor :.fh

L3

-fZ:fOperate.”~No debt or ob11gat1on of €1ty under'this Agreement shalT

J‘

i'censtttute a generaT ob11gat1on of the Crty._.

10 -2’ C1ty covenants that 1t w11i, subaect to the approval

lﬁi?of any regulatory bod1es hav1ng Jur1sd1ct1nn thereof. at aIT

3ft1mes ma1nta1n rates fer serV1ces rendered by 1ts e1ectr1c

ut111ty system wh1ch w111 be suff1c1ent te adequate1y meet

““the costs of prcper operat1on and ma1ntenance thereof to pro-'

V1de for the deprec1at1on thereof through renewals and rep]ace—?ﬂ-iﬁ

=ments, or otherW1se, and to prDV1de for the fu11 andjprompt pay-
- f_ment of a]] ob]1gat1ons of C1ty on 311 of 1ts outstendlng o
S E]ectr1c Revenue Bonds, 1nc1ud1ng w1thout 11m1taf10n 1ts Stat1on

1Two Bonds._n

10 3 Al] ob11gat1ons and sums payab?e by B1g R1vers

'-'under the terms and prOV1s1ons cf th1s Agreement shal? const:tute

-

.T:-a genera1 nb]1gat1on of B1g R1Ver5, and B1g R1vers covenants.:
'x:}that 1t w113, subJect to the approva] of any regu]atory bod1es
: "iﬂhav1ng 3ur3sd1ct10n thereof,'at a11 times ma1nta1n rates for
.t‘5erv1ces rendered :by.. 1ts e1ectr1c ut111ty systems and snch
: :Tevother bus1ness acf1v1t1es 1n wh1ch 1t shal] engage for compen-:-?
=:sat1en,.wh1:h WIIT be suff1c1ent tu adequately make the fu11 L
.fgf?and prompt payment and performence of a11 1ts ob11gat10ns to*

: ﬁ?”the Trustee-for‘the Bonds under the terms and prov1s1ons of

i -_1._7,;._:_7._:__:.:7 DI



'ffgenerat1ng stat1on;.aux111ary fac111t1es. Joqnt use fac111t1es

fand other related fac111t:es comprls1ng its statTon Two, 1n

'"iauthor1ty hav1ng Jur1sd1ct1on thereof..ﬂ.fﬁitf'

-gECTION Il - ANNUAL AUDIT _ : |
"fi lf An annua] audit of the f1nanc1al accounts of the‘:”

/ﬁty 5 Statlon Two sha11 be made 1n accordance W1th the pro-:-ui )

.-v1510ns of the Bond 0rd1nance ' B1g R1vers sha11 be, ent1t1ed"=*"

-to t:me1y rece1pt of cop1es of the annua1 aud1t report

11 2 Big R1vers sha]l haVe the r1ght._at a]] reasonab]e

: times, to exam1ne the books, accounts and records of c1ty s jﬂ:?'bﬂif
3{15tat1on Two 1n order to determwne the accuracy of charges be1ngf':?fﬁl

'd:made to- 1t under the prov151ons of th:s Agreement

L .

PHRT ITI
GENERAL PROVISIOHS

'sscnou 12 - OPERATING STANDARDS

12.1 C1ty w111 operate and ma1nta1n, under the prov:s1ons'

' 1'of the Power PTant Construct1on and Operatwon Agreement the

accordance w1th standards and spec1f1cat1ons equal to those f?j'-

' -prOV1ded by the Nat1ona1 E]ectr1c Safety Code of the Un1ted

g States Bureau of Standards, and as requ1red by any regu]atory ,_..Iuﬁi

TR
- P .-

"fSECTION 13 - UNCONTROLLABLE FORCES - COHTINUING DBLIGATIBH FOR

PAYMENTS

‘,Ié i NeTther party hereto sha11 be cons1dered 1n de-

i -i*-fault or breach w:th respect ﬁo any 0b1193t1°“ “"der th‘s o




L jfarce which 15 not w1th1n the contruI ef any party to th1s

::reasonably p0551b1e.f .

. ',.fh_:jr'eement.l and wh1ch by exerc1se of due d111gence and fore---it ﬂJ:LJ},fﬁJC.

-a‘fs1ght ceuid not reasenably have been avo1ded 1nc1ud1ng. it

Agreement 1f prevented from fu1f1111ng such ob11gat1on hy

PR .
*:rhreason of an Uncontre11ab1e Fonce...Any party unable tn:u ‘

- i -

.....

'exerc1se due d111gence to remeVe such d1sab111ty as snun as : ;7 3'Z;§ﬁw;y

. R . . . B ”. s e : . e .‘. ". ,

13 2 The term "Uncentro11abfe Force" shal1 mean any

-

:net 11m1ted to, an act of God f1re._f100d, earthquake, expTos1on,”Tf~

'str1ke, sabetage, an act ef the pub11c enemy, c1v11 or m111tary

i_.lauther1ty, 1nc1ud1ng court orders. 1n3unct1ens, and orders of

=

'.,make payments for capac1ty as prOV1ded 1n th1s Agreement

'-;gOVernment agenc1es hav1ng proper Jur1sd1ct1un, 1nsurrect1un

;br r1ot,_an act ef the e]ements. fa11ure of equ1pment, or. 1n- ;5.:“.Tﬁ;;;”;
ab111ty to obta1n or 5h1p mater1a1s °' equ‘Pment because of Sl .
the effect of s1m11ar causes on supp11ers or carr1Ers : ' L |

. 13 3 Anyth1ng to the contrary 1n th1s Contract n;t_::f}ngiff :l;JJ

W1thstand1ng, B1g R1vers sha]l have a cont1nu1ng ob]igatlon to

whether or not C1ty s Stat1on Two 1s 1noperab1e er the operat:on'

thereof is 1nterrupted, SUSPEDdEd or’ 1nterferred w1th Lk who]e :-“’

' cr 1n part for any cause whatsoever, 1nc1ud1ng Uncontre]1ab1e

. . . . . - . . Y :
- . - - - AL ST LI

FO?CES T U TR

SECTIDN 14 - ARBITRATION

L

' ; 14 1 Any controversy or: c1a1m araslng out of, ar re]at1ng:a"t S

to th1s Agreement’or the breach thereoﬁ, 1nc1ud1ng d1Sagreements _

-




betueen the Trustee and either or both part:es to th1s Agreement. T

— -~

may be subm1tted to Arb1trat1on at the t1me, 1n the manner and

upun the terms agreed upon by-the parties. : R .”_ :

S 14 2 Arb1trat1on sha]] not be con51dered the so]e or‘"ofiTiﬁﬁ:
*i:exolus1ve means of sett11ng controversqes wh1ch may ar1se under

':}ff. the terms and prov1s1ons of th1s Agreementr nor sha11 arbltration

be cunsudered a cond1t1on precedent to any act1on in court of i:;higf
law or equ1ty or proceed1ngs before-any governmenta1 agency -

::f“; or regulatory body hav1ng 3ur1sd1ct1on thereof

SECTION 15 - DEFAULT PR S . :
15 1 In the event of a derault by e1ther party to th1s
d Agreement 1n the performance of any one or more of the pro--s
T v1s1ons hereof the aggr1eVed party or parties sha]]
add]tlon to the remed1es spec1f1ed 1n th1s Agreement have
- the rtght to use and employ a]] remed1es ava11abie through
'w courts of Taw and/or‘equity, governmenta1 agenc1es and/or'n.' _; l.?zlig

“3:me9u1atory bodiss=avimg yurisdiction thereot..zw'

’ ,lsscrxon 16-- HAIVER ,;aJ“

h"f{ﬂlé_l The fa11ure of eather party to 1ns1st 1n any ‘one "
;gfji:or nore Jnstances upon str1ct performance of any Uf the pro-:_ﬁﬁlt'nﬂz
-;j'7151°“5 of th15 Agreement or to take advantage of any of 1tsi_::;}{:-“z;
.ﬁ§r1ghts hereunder sha1] not be. construed as a wa1ver of suchiﬂﬁii?ﬁ:
‘:ﬁpr091s1ons or. the re11nqu1shment of any such r1ghts, but ihek; L

?3same shaiI cont1nue and rema1n 1n fu]l force and effect.- fl'ti;:*afig:f




' ”':SECTIDN 17 : NOTICES

‘_1?i1 Any payment wr1tten net1ce. demand or request

é ;;'“fn-.requ1red oF . permitted under th1s Agreement sha11 be*deemed )
% | .‘ prnperlv q1ven to or served upon the rec1p1ent when pested .
l ”1':.through the regular Un1ted S:ates ma11,.properly addressed, and .
) ;affaxed wath postage as follnws..1 "f _‘1:_' C e :
L - to C1ty' " o .g'ﬂ]f-General Manager ;- o
. . _f; - . ::f;i{::_MUHItTpaT Pewer and tight 'ir;ﬂi:;ﬁ;ré;?%;
..ff§f Hendersen,-Kentucky 42420
- .:v;tp-eig ﬁivere;é}:iiu;'jﬁanager ‘. ’ -
. . L 'm;lB1g R1vers RECC
| " pl0. Box 26, . 1. | L
O R :;'é "_'i .-':] J ':iT:*:f';if'rHendersen, Fentucky 42420 f:" : ;

to uhe Trustee._f o a5'estab11shed by the Bond Drd1nance o

i 17 2 The des1gnat10n of the person to be not1f1ed. or

;:  the: addresses of such persens, may be changed at any t1me upon \ _f-*?f”
| ' written notace to the other part1es : B L L
; -.'. ) -l- ) - :,.-“ * ‘ of . '.._‘ l_‘E_: "..- '-._'.: .- PART Iv .

' BRI OTHER PROVISIDNS :

;{'Efﬂxsecrxon 18 = CDMPLIANCE HITH BOND oaexnnnce ey R
' ‘ Th1s Agreement sha'i'l be subaect to the terms and

*";;prOV1s1ens of the Bond Ord1nance C1ty and Big R1vers agree_tnan

ﬂ;}they w1]1 not amend mod1fy or otherw1se alter th1s Agreement Tnﬁrznh

e, .

o Hffjany manner that w111 1mpa1r or adverse?y affect the secur1tya




r'jaffnrded by the prov1s1ons of thts Agreement tD the ho}ders_

L of” the C1ty's E1ectr1c Revenue Bonds. 1nc1ud1ng Stat1on Two.jj SRR

.':BondS, for the payment of pr1nc:pe1, 1nterest and prem1um, 1f.l;¢f;qf-“
'any, thereon. so 1ong as any of such Bonds are outstandxng and

'funpa1d. or unt11 prov1s1on 15 arrevocably made for the payment

u.—' - *‘-': .

'_thereof

et [T B

:'SECTION 194- MAINTENANCE OF RESERVES' g ]

(:Eii) C1ty covenants and agrees that durzng the term
6f this Agreement, and any renewais or: extens1ons thereof
1th111 cnntznue to keep and ma1nta1n, 1n the manner prov1ded
“n tne Bond Ordlnance and the supp]ementa] ordwnence prov1d1ng
f/r the Stat;on Two Bonds, as operatwng fac111t1es nf 1ts
Stat1on Two. the Stat1on Two U & M Account the Stat1on Two
, R & R Account and the Stat1on Two fue] reserve, a]T as: pro-.f;f'f;l;
'V]ded under the terms of th1s Agreement and the part1es' Power

ﬁ”;P]ant CDnstm(ﬁ;bn and Operetmon Agreement of EVEH date. hEVEW‘th-

'n.'_SECTIDN 20 - CITY INCLUDES UTILITY tDMMISSIUN"“=-

' 20}1 It 1s recogn1zed by the part1es that'the C1ty

- operates, manages and centroIs 1ts e?ectr1c ut:11ty system through

N

'f1ts C1ty of Henderson Utn11ty Commlss1on. appoanted pursuent

--;tn KRS 96 530. 31 references to C1ty'under the terms and

- .. M .»-

‘.wsprnv1s1ons of th:s Agreement shal] 1nc1ude 1ts Cxty of Henderson 'gzﬁl'"

tht1l1ty Comm1ss1on tu the extent app11cab1e. ;;'”".




¢
[ T

.

JE. S

i Utility Cumm1551nn By 1ts executton of this Agreement the

th1s Agreement sha11 1nc1ude the City of Henderson Uti]:ty e i,

;sﬂctober 31 2003 unTess otherw1se term1nated a g herE\nafter

2fPPOV1ded .;'_;Ufﬂ'l_..”'f”c;- . éfff_

,‘.er1g1na1 term of th1s Agreement, except as*otherW1se prov1ded in--

. _Sect1on 6 6 hereor.
' ,21 Z, th?S Agreement and ﬂny 0pt1nns herezn granted sha11 term1nate
. uffﬂs SDOH BS Big R1vers' a!locatlon of capac:ty'.rum C1ty s Stat1on

'.ﬂTwo shall he ZEFU-g;LGQf;fjikvf ;j:ﬁw;-ffé,w'ﬁi .Q;'ﬂj{ﬂf

_ .f.j.SEchn zz; ANENDM‘ENTS

Eie

ﬁ}g;ﬁun1ess reduced tofﬁritfng amd execufed byaall part1es hEPE&O-.L;Ff:ﬁ:q:ﬂi

thy of Henderson Ut\]tty Comm1ss1on covenants and agrees _-'”
L = * £ ‘ ". ., '.. "_ '._’,'

that alI references to C1ty under thn terms and prov:sinns of

LY o

te -

£ommwss1on, and that 1t sha]] be obiigated under this Agreement :{;_Vj:f

v s, . R TN .
T Ta . e N . o

Ll accord1ng1y. oo ,": o ﬁf:-) S

g b
¢

SECTION gg'- TERM AND TERMINATIGN
' ngl The term of thzs Agreement sha11 commence upnn tbe'“

executron hereof by City and B1g Rivers and sha11 term1natg on R

—

L,

2 @ PO

%Z 2 B1g R1vers sha11 have the 0pt1on DT exrnnd1ng the

":.term of uh1s Agreemnn» for two succe551ve f:ve-year terms pro~
“v1ded that at 1east flve years' advante wratten nut1ce of each-
;~’such extension 13 g1ven to City Such extension or extEns1nns

) sha11 be upnn the same herms and cond1t10n5eapp11cabie to »he .

L 1

Coa
.n.‘r .J P R
L oL

é%.3 Notw1thstand1ng uhe provms10ns of Sect1ons 21 1 and

Ty -

r - . - . - - - P PR . - 2 . -
J o, e R H \ . e s Sre . L,

&Z 1 No amendmgnxs qf thﬂs Agreement sha1] he erfect)ve ;?‘f{'u




”';”fElectr1r1catnon Adm1nistrat1un. _"J'j

-uatgsecrron g}-- SEVERABILITY

ﬂby such order sha]l cunt1nue 1n fuTl force and effect.

:3"5EClIDN 25 —-ASSIGNMENT

'ﬁnsscilnﬂ aﬁ’ APPRGVAL

"“-?Hﬁby the partwes and approva1 by *he Aam1n15trator nf the Rura1

. E]ectr1f1cat1on Adm1n1strat1on. hﬂ%iffﬁff{fj-f~’3f"

a% 2 1t is understand ehat B1g R1vers may net agree to

“i.g;xny amendment modtf\cat1on or alteratzon of th?S Agfeemeﬂf W1th'

' qffout r1rst obtainvng approva? of. the Adm1n1stratvr of. the Rﬂral

'3

ZH 1 In the event that any part.of thls Agreement 15

',adeciared 111&9&? or no ]onger 1n ferce by reason of an urder

':all TEM&]BIHQ por 1cns of thiS Agreement wh1ch are noi arfected'

. W
.

Zﬁ’l This Agreement shall- be b1nd1ng upon the part1es

ehernto, thewr respect1ve successers and asstgns Prev1ded now-'
iiever, that th1s Agreement shal? not be ass1gned by ewther party

'f,(except fnr,an ass1gnment by BIg R1vers to the Un1ted States

q&ll Thas Agreement shall be subguct to the approva] of

f1ssued by a court or regu]atury body eF competent Jur1sd1ctlon.-;

.T;:of Amer1ca) w1thout the wr1tten consent of the other party. f{f;,gf

='>j<,511 local, staue ornfederaI regu]atory bod1es hav1ng jur1sntct1on

~'.;‘thereof and shaIl becpme effe:;1ve only upon the executuon eherenf



o v

_” fa11 of even date herew1th

u'.-of not. 1ess than thwrty years from~date of 1ssuance, in. the3

: §r1nc1pa1 st of:$76, ooo, 000., 90,

'”51 off1c1a1 cemm1ss1ons ur boards

P

-

--",' e ; /
o hsecrrou i} --CONDITIONS PRECEDENQ;

Zﬁ 1 Th1s Agreement 1n 1ts EntIPEty 15 entered 1nto

"subaect to the fo?IUW1ng express cond1t1ons precedent

(a) That the part1es sha11 enter 1nto and execute the 2

' PDWer Plant Constructnon and 0perat1nn Agreement the rea1 estate

' Purchase Sa]e Agreement and the Jo1nt Fac111t1es Agreement

w

o

(b) That the part:es sha11 be. ab1e to ebta1n a]I ap- “l ‘t§3'
ijprovals and author1zatlnns frum pub11c author1t1es and the Ad-‘

jm1n1strator of the Rura1 E]ectr1f1cat1on Adm1n1strat1on necessary

tc enab1e them 1awfu11y to enter :ntd and carry uut th1s Agreement

(c) hat the C1ty shaIl be ab]e tu 1ssue and se11 qts -

' h'turat1es acceptab}e to C1ty and B1g R1vers, w1th a f1na1 matur1ty

&E 2 If aTI of the sa1d cond1t1ons precedent do not

'9';Stat:on Two Bonds w1th rates of 1nterest and schedu]e of ma—“ﬁthﬁ-q:

Occur w1th1n one year from the date hereof th1s Agreement sha11'

be v01d and a]] r1ghts hereunder sha1T termznate un]ess the

part1es agree 1n wr1t1ng to extend the t1me for the happen1ng

of saud cond1t1nns precedent i:ﬁ:{l:'

B T .t . R -
ot " Pr -

i SECTIDN zt - AUTHDRITY To EXECUTH

ZX 1 Th1s Agreement ]S executed by the du]y author1zad

';?;; off1cers or representat1Ves of the parties pursuant to authcr1ty i

e

Zﬁ{: granted to each of them by the IawFuT act1on of the1c respectl?e -‘




"€%£?i£ _erZB dﬁ&g4///

IR ST Executed at Hendersnn, Kentucky th1s _ :§§35pf: _
T s jii;j‘;_-iﬂuf ;” . 'l_*’ CITY OF HEthRSDH, KEHTUCKY ]
L ATEsT T " .

s Gy cierk TSR Y SN N
(C1ty Sea?} "ffl ;IJ;-V *Q’.”Ei'ijfﬁ'.fr?f ;: S -
L | o CITY OF Henosnsun UTILI:Y COHMISSIOwZ

Lt :'}ff ?:#.” RS ii ¢‘i‘ Bvﬁsw’ A :;;4{

Ll U 3 ST Lou1s thchetu. Ch&frman

“UBIGSRIVERS RURAL ELECTRIC

Lol o . ce DPERATIVE CORPﬂRAT[DN _
A ,--,Q; Robert Re1a, Sr., Pre51d"t

LS '-- -1

D-‘- .B. ” .l;i son ' s ECI‘EIBT‘)’ _-. ..-'-'-.‘.'::.'.“:': .‘:.' ‘ :,.:.'-.. .'z' g . g:. '.,:;.m ' . —‘ ‘-l‘a -“:‘ R

-";‘ , -- Lt

] 1nstrument prepared by'

-nf HEST MARKNELL T ERYANI C A L e e Ty
SUite®320.i=, Imper1a1 Bu11d1ng o R T e e '
'110 T HA P Street _hﬁzfi;b e Ty

“;Henderson. Kentucky 42420 O




2 3

EXCERPT FBDM E[NUTES OF 'BEGUI-AR I*IEETIRG .OF BOARD DF DIRECTDRS
" OF ‘BIG -RIVERS RURAL. ELECTRIC COOPERATIVE CORPORATION
HELD " HENDERSON, KEHTUCKY ON AUGUS’I.‘ 21 19?0

R — ,:. ¢ N .‘_ - - ‘ . . :‘:'-.:;._ ".:\- - ‘..‘._' *
‘,_A:ter tharough d:.s:.uss:.on it wRS muveﬁ 'by Robe'rt:' D. Green secunded
by D.,B. Wilson that Big Rivers execute the Power ‘Sales. Contréct,

. the -Power Plant Constructiod and Operation Agreement and the’ Jain‘.:

. Facilities Agreemant and ‘fo.-approve the Electric Light =nd Powexr .

.,Revenue Bond Ordinance to’ be adupted Augu'st 27, 1970. -’{ution carnied.
H \ \

- Cor i " SR I R‘Dber;. D, G*éen, :’.c= Presa.den.t

Con o N ) hereby cert:.‘y ‘that the above is’ a.
S Ee T i -_‘ “true end-correct excerpl. from the

o of Boqrn of !'D.t".:em:ar:'E of B.'Lg R:wars Lo
_Rurel "-'.ler..t:r:\.c Cooper&,t_va Corpo-atzun o

:nim.tes of the .neou‘lar mee..ms of said ",
corpora fion, held o ; AJgust 21., 19?0., s










i
Ay

.
v

EXCERPT FROM MINUTES OF REGULAR MEETING OF BOARD OF DIRECTORS
OF BIG RIVERS RURAL ELECTRIC.COOFERATIVE CORPORATION-
HELD IN HENDERSOK, KENTUCKY, ON AUGUST 21, 1970 °

-4 .

After thoroegh discussion ii was moved by Robert D. Greem seconded

" by D. B. Wilsen that Big Rivers execute the Power Szles Contract,

the Power Plant Censtruction and Operation Agreement and the Joint
Facilitles Agresment and to approve tle Electric Light and Power
Revenue Bond Ordinande to be adopted August 27, 1970, Motion carried.

I, Robert D. Green, .Vice President

of Board of Directors of Big Rivers
Rural ‘Electric Cooperative Corporstion
hereby certify that the above is a
true end correct .excerpt from ‘the
minutes of the regular meeting of seid
corporation held on August 21, 1370,

Iy - . .
(gt /7 TRl

Robert 1, Greern, Vice Fresident
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Amendment #1

"

" POMER SALES CONTRACT
 BETWEEN
CITY OF HENDERSON, KENTUCKY
| . M |
| . 'BIG RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORATION



POWER SALES CONTRACT
: Amendment £#]

The Power Sales Contract entered.into as sf Bugust 1, 1970 by
and betﬁeen the City of Henderson, Kentucky and Big Riverg Ruraf
Electric Co-operative Corporation is hereby amended in the follow-
ing particulars: .
1. -Sectton 2.2 is amended so as when amended ‘the same shall read
as. follows: '

2.2 Station Two: City’s proposed 350-megawatt

géherating station and ;Tl auxiliary facilities,

joint Qse faciiities'(provided'b& City) and other

related facilities to be constructed at a site on

Green River "in Henderson Codnﬁy, Kentucky fwhich

"shall not include the City Transmission and Trans-

formation Facilities as herein defined).
2. Section 2.6 is amended so0 &s when.amended-{he ﬁame.shaiﬂ read
'as follows: . .

2.6 Contract.Year:' wfth respect to the first

contract year,.the period from Date of Commercial

Operation or June 30, 1874, whichever shall first

occur; to and -including the next succeeding

December_él, and the%eafter, the successive twelve- .

month periods beginning January 1 and ending



December 31; provided that in the event that City
shall exercise jts right unaer'the Bond Ordinance to
chahge from a calendar year accounting period, as
gha1i be specified in a Supplemental Ordinance
adopted in accordance with the Bond Ordinance; the
term Contract Yéar as used herein shall thereupon
refer to the same per1od as such new f1sca] year
“accounting ‘period w1th such changes in the account1ng
and budgeting procedures, 1nc1udTng_the adoption of
2 new Annual Budget nhereunder, as sha11 be necessary-
or appropriate to effect such change in the Contract
Year. ‘
3. Sectfun,a.ﬁ is amended so as when amended the same shall read
as fo}lbﬁ;:
3.6 The Total Capacity of Sfation Twﬁ as referred to
herein shall be the average of the total continous net
'sendout capability of a11 generatTng units 1n ‘Station Two
-as determined by semi-annual tests, made in the months
of August and January, of at least fWenty—fUur hours'
duration under actual 1oad carrying condition, when -
the equipment is operateﬁ-at rated-pressure-énd |
température -with all auxiliary equipment in service,.

and at a power factor of approximately ninety per cent



R,

e

{90%). The'méqsuremenf will be made at the 167 KV -
~ metering points of the Station Two Switchyard.

4. SECTION 21 - TERM AND TERWINATION, and subsections 21.1,
21.2, and 21.3 are renumbered so as to be SECTION 22 - TERM AND
TERMIKATION and subsections 22.7, 22.2 and 22.3.. A new Section
21 wWith subsections 21.1, 21.2 and 21.3 is added to read as
follows: _

SECTION 21 - HENDERSON-DAVIESS AND CITY ELECTRIC SYSTEMS

21.1 The parties mutually agree that the Henderson-

Dav{ess.System and the City E]ectfic Systeh. s de-

+#.scribed in the City's Révised Request for Ruiing,

dated December 1970 and filed with the Internal

Revenue Service (a copy of which has been delivered - .:.-

to Big Rivers), will be operated in the manner

prescribed %n said-RevisediRequést ?or.Ru1ﬁng,‘so

as‘to preclude any distribution Df'any'of the generating -

" capacity of said Héndefson—Daviess System and said'city
. E15cfric SystemPDUtsfde the area of Henderson and

Daviéss Counties except as described in gajd Revised: .z

Request for Ruling.-

21.2 It 1is ﬁnderstood by the parties, however,

that the requirement-of Section 21.1 hereof will no

Tonger be effective in the event and to the extent thatﬁ



any change in the applicable stafute, regulations or

ruiihgs of the Internal Revenue Serﬁipe ;Hou]d eccur

pursuant to which interest on the Bonds would remain

exempt from federal income ‘taxation in the absence

of compliance with such requ1rement

21.3

B?g Rivers COVenants and agrees to save harmless

and indemnify City for any -loss .or damage whatsoever

arising out of Big Rivers' violations, if any,'o% the

pro#isions of Section 21 of this contract.

5. SECTION

-

22 - AMENDMENTS and its subsections 22.1 and 22.2

are renumbered so as to be SECTION 23 - AMENDMENTS. and subsec-

tions 23.1 and 23.2.

6. SECTION
numbered so
7. SECTION
numbered so
‘8.- SECTION
sp-as,tp be

9. SECTION

23 - SEVERABILITY aﬁd its subsection 23.1 are re-
as to be SECTION 2% - SEVERABILITf and subsection 24.7.
24 - ASSIGNMENT and its subsection 24.1 are re-

as to ‘be SECTION 25 - ASSIGNMENT and subsection 25.1.

25 - APPROVAL and its subsection 25.1 are renumbered

SECTION 26 ~ APPROVAL and subsection 26.1.
26 - CONDITIONS PRECEDENT and its subsections 26.)

and 25 2 are renuinbered so és to be SECTION 27 -~ CDNDITIONSfPRE— C

CEDENT and subsect1ons 27.1 and 27.2.

10. SECTION 27 - AUTHORITY TO EXECUTE and its subsection.27.1
" are repumbered so as to be SECTION 28 - AUTHORITY TO EXECUTE

‘and subsection 2B.1.
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A1 provws1ons cf the part1e Power Sales Contract of Augﬁst
27, 1970 not here1n amended sha11 remain 1n full force and

effact as or1g1na1 1y adopted.

Execyted at Henderson, Kenitucky this Zﬁ%%f day o7
fé%ﬁkhﬁ4ég , 1871, - _ |

CITY OF HENDERSOH, KENTHCKY

ATTEST:

7

s
C1ty Clerk 2/

(City Seal)

CITY OF HENDERSON- YTILITY COMMISSION

. ) /

Louis Hatchett, Chairman

ATTEST: o




.RTTEST:

p<ff7“?75i 4fékk$4¢§4?@&q

B16 RIVERS RURAL ELECTRIC
CO-OPERATIVE CORPORATION

R0b°rt Re1d Sr., Pre31denu

T. B. hﬂson, Secretary

1

This instrument prepared by:

of WEST MARKWELL & BRYANT

- Suite 380 - Imperdal Byilding
110 Third Street
Henderson, Kentucky 42420
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POWER PLANT CONSTRUCTION AND OPERATION AGREEMENT

THIS AGREEMENT made and entered into as of August-l, 1920'
by and bethen CITY OF HENDERSON, KENTUCKY, hereinafter referredl
to as CITY,'and BIG RIVERS RURAL ELECTRIC CO~OPERATIVE CORPORATION,
a Kentucky Corporation with prfncipaf offidgs in Henderson,
Keptucky, hgrgianter referred to as BIG RIVERS.

WITNESSETH THAT:

PART 1
STIPULATIONS AND DEFINITIONS

SECTION 1 -"STIPULATIONS

1.1 © City owns and operates an electric generating and
) disEributioﬁ system (Municipal E1ectr#c_Light & Power System)

i .yieﬁ total ﬁenerating capability of fortyreigﬁt thousand (48,000)
kilowatts and firm system capacity of twenty-%wo thousand (22,000)
kilowatts, with which it serves the needs of:City'and its in-
.habitants for electric power and energy.

1.2 Big Rivers owns and operates electric generating
stations and related transmission-facilities with present gen;
erating capacity (including capacity under construction) of fiv?
hundred ninety thousand (590,000) kilowatts with which it supplies
power and energy to its.member Rural E]ectric Co-operative
Corporations, which in tu%n_gerVe theiﬁocal consumers in'their

respective service areas.
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1.3 The electric systems of‘tity, Big Rivers, Southern.
I11inois Powér Co-operative, an IT]ino%s Corporation, ;nd Hoosieﬁ
Energy Division of Indiana Statewide Rural Electric, Inc., an
Indiana Corporation, are interconnected to form what §s known as
the KII .Pool under pravisions of.an interconnection agreement |
of April 1, 1968. ' '

1.4 City's present system Toad is fn excess of the firm
capacity of its quicipal Power & Ligﬁt Systém and it provides
its deficient needs through the provisions of the KII Pool

Réreement.

1.5 City is presently planning a comprehensive annexation
program_wﬁereby the area of its corporate 1imits will be in-
creased by approximately three-fo{d.

1.6 City's consulting engineers have determined that
City will require additional generating capabilities by the

year 1973 in order to provide for the needs of its electric con-

: sumers. Said engineers have further determined and recommended

to 'City that the most feasible and economical plan for providing

. ‘the City's present and anticipated electric generation needs is .

.the construction by City of a relatively large and more efficient
generating station, whereby City can provide adequate, Tow-cost
power and energy for the present and future needs of its Municipal
Electric Light & Power System, with interim sales of surplus

power and energy: (a) to Big Rivers as provided in the parties"
Power Sales Agreement of even date herewﬁth; {b) through the .
provisions of the KII Pool Agreement; (c) or otherwise,

1.7 City's c0nsu1tiﬁg engineers have reported that

. the site of City's present generating plant is inadequate for

the addition of the required generating facilities and that

-2-
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J-I; space requirements aﬁd the growing need and public demand for

control of the urban environment make the selection of a
remote, rural site most desirable. ‘ ‘
/J? 1.8 City's consulting engineers have determined

S and Eecémmended to City that tﬂe most feasible and economical

plan for the City's addition of such generating station is

the estésiishment of a new generating stétibn, presenttiy |

cons{stiné of two, one hundred seventy-five (175) megawatt,

qoa]-fired.'steam-electric‘generﬁtors, with ﬁrovisions for

the fﬂtura addition of other geﬁerating units, at a site on

the Green-River in Henderson Countf Kentucky, adjacent to the

Reid Station of Big Rivers, ana_so arranged as to provide for
~the joint utilization by City and Big Rfvgrs of auxiliary

facilities and operating personnel in such.manner as to achieve -

) oétimum economies in construction and operation, all as authorized
by KRS 96.520, as amended, The addition of such generatfng station
to’éity's electric facilities would provide City a firm system '
.capacity of two hundred twenty-three thousand (223,000) kilowatts,

l-which is estimated to meet City's needs for electric power and
energy for an additional twenty (20) years.

1.9 Big Rivers has agreed, subject to the terms of this
Agreement that it will sell and cngey such site and all required
easementﬁ to City, that it will permit City to construct its :
Qenerating station in thé manner so recommended by its éonsu]ting

engineers, and that it will enter into a power sales agreement

(7~ with City for the purchase of a]i surplus capacity and related




o . o | .

energy available from time to time from said generating

station.

1.10 City has accepted the determinations and recommen-

dations of its consulting engineers and has determined to pro-

’_,/Jd ceed with the design, construction, start-up and operation of

Ed

~—

such electric generating station (hereinafter referred to as
Station Two) subject to the terms and provisions of this Agree-
ment and other Agreements referréd to herein.

_ 1.11_ City has emplioyed the'sérvices of a nationally
.recognjzed engineer{ng_firm to design and supervise construction
of its Station Two; has employed the services of financiai ad-
visers to assist in the sale of sufficient revenue bonds with
which té finanée the acquisition, construction and start-up of

‘said Station Two and has employed the services of nationally
recognized bond counsel.’ Upon the execution and approvél of

¥

this Agreement City will direct its said employees to proceed

. With the performance of such services.

r
¢

SECTION 2 - DEFINITIONS
2.1 Existing System: The electric utility system by
which City serves the needs of Cify and its inﬁabitants {and
some non-inﬁabitants) at the time qf the execution of this Agree-
ment, and all additions, expansions qnd'improvements thereto and

L

renewals and‘rep1acements thereof hereafter made, other than
Station Two. _
2.2 Station Two: City's proposed'350-mégawatt generating

station and alil auxiliary fadi]ities, joint use facilities




(provided b} City) and other related facilitie$ to be constructed
at a site on Green River in HendersoF‘County, Kentucky, together
with all additions, gxpénsions and improvements théreto and ‘
renewals and replacements fhefeof (which shall not include the
City Transmission and Transformation Facilities as herein defined);

2.3  Auxiliary Facilities: Power plant facilities which
are physically separated from the steam generators, turbines and
electric generators comprising the generating station, and which
are required for the operation, maintenance and/or control thereof,
and/or the de]ive;y of power'anq energy therefrom, but excluding
%he City Transmissioﬁ and.Transéormation Facilities,.

2.4 Joint Use Facilities: Auxiliary facilities which are
so constructed and/or arranged as to be useful to City and Big~
Rivers in the operation, mainteﬁance and control of their.respective

generating stations.

2.5 Date of Commercial Operation: The date upon which the

first unit of City's Station Two has been placed in normal continuous

operation so as to produce power and energy in a commercially
I ’ )

acceptable manner.

2.6 Contract Year: Mith respect to the first contract

year, the period from Date of Commercial Operation or June 30, 1974,

" whichever shall first occur, to and including the next succeeding

December 31, and thereafter, the successive fwe]ue-month periods

beginning January 1 and ending December 31.

2.7 Monthly Bjlling Period: Each calendar month of any
Contract Year. '

2.8 Bond Ordinance: The Electric Light & Power Revenue
Bond Ordinance adopted by City author%zing the issuance of

Station Two Bonds, together'with ordinances supp]émenta] thereto
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- (:J or amendatory thereof.
2.9 Station Two Bonds (the Bonds): The Electric Light

& Power Revenue Bonds aulhbrized, sold and issued by City pursuant
to the Bond Ordinance, to provide for the costs of acquisition,

',,:/JH construction and start-up of City Station Two apd shall include;

-
(i) the Electric Light & Power Revenue Bonds, Station Two Series
authorized and issued under the Bond Ordinance; and (ii) additional
/ Bonds, if any, authorized and issued under the Bond Ordinance to

provide for such costs of Station Two in excess of original es-

H

timates.

2.10 City Transmission and Transformation Facilities: The
transmission and transformation facilities to be provided by City

connecting Station Two to City's Existing Systenm.

ra .
2.11 Trustee: The Trustee appointed pursuant to the Bond

. Ordinance.

e

i . "PART 11

.

‘ FACILITIES * i

SECTION 3 - ACQUISITION OF SITE

3.1 Big Rivers agrees to sell and convey to City a
site and neéessary easements and rights-of-way for City's:
construction and operation of its Station qu. all in accordance
with the parties Purchase-Sale Agreement of even date herewith.‘
3.2 Such site, easements and righfs;of=way shall be
,(r conveyed and/or granted to City free and clear of any encus-
brances whatsoever which woufd have priority over the rights

. of the holders of City's Electric Revenue Bonds.

-6-
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SE&TION 4 - CONSTRUCTION OF PLANT

4.1 City wi11.direct its emp]ﬁyed engineering firm to-
proceed immediately with the design and &evelopment of plans
and specifications fﬁr the construction of Station Two, consisting
of two, one hundred seventy-five (175) megawatt coal~fired, steam-
electric-generating units, with all necessary auxiliary facilities,
with such arrangement as will provide for the joint use by City

and Big Rivers of auxiliary faciliities and operating personnel

'so as to result in optimum economies of construction and operation.

Such plans and specifications shall be subject to prior approval
by City and, to the extent that Big Rivers' Reid Station is .

affected thereby, by Big Rivers.

4,2 City agrees to obtain all necessary permits for

' the construction and operation of its Station Two, moorage and

associated‘faci]ities and further agrees to use its best efforts
to“%ause any and all of such permits to extend for a term equal
t&fthe term of this Agreement, or to obtain ;ny new or addi;iona1'
permits required to enable it to operate and maintain its Station
Two for such term.

4.3 Upon completion by the engineers of such plans and
specifications, and upon approval thereof by City and Big Rivers,
as hereinabove  provided, €ity will diligently proceed with the
constructian of Station Two in the most economical and~efficigét
manner, consistent with good utility practices, and ip such
manner as to least interfere with the"continued operation by

Big Rivers of its Reid Station during the period of construction

and the start-up of such faci]itiés.

-7-
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4.4 -~ Big Rivers will brovide Eonstruction assistanée to
.City during the design, construction and start-up of City's
Station Two in accordance with the provisions of Section i1,

Construction Assistance, of tnis Agreement.

SECTION 5 - TRANSEISSION AND TRANSFORMATION FACILITIES
| 5.1 Adequate switchyard and 161 KV step~up transformers
will be provided by City as a part of Station Two.

5.2 TCity-wiJ1 provide, at its own-cost, one 6§ KV
transmission line and related tra%sformation facilities connecting
itg Statioé Two to its Existing System (herein referred to as City
Transmissian and Transformation'Faci1ities],.Qith provision for
increasing of transmission capac%ty to meet City's future needs.

5.3 _Big Rivers will maintain at all times and provide

for City's use, at ne cost to City, surplus capacity on its two

_ existing 69 KV transmission Tines from point of City's Station Two

! switchyard to points of substations of City's Existing System,

and will Tikewise provide for City's use any sﬁrp]us capacity on,
‘Additiona] transmission facilities which Big Rivers may here-
ﬁfter construct in such a manner as to permit the transmission of
electric energy from City's Station Two to its Existing System.
In its use of such transmission facilities, City will not, in any
manner, disrupt or adversely affect Big Rivers' service to its
own customers.,

5.4 Any transmigsion facilities reqdiréd by City in
addition to those profiged as hereinabove recited, shall be pro-

vided by City at its own cost.
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SECTION 6 - JOIN# USE FACILITIES

6.1 City and Big Rivers mutually aj}ee fhat they will
each pr0v1de such joint use facilities as are determined by the
C1ty s employed englneer1ng f1rm (and approved by City and B1g

Rivers) to be furnished by each, respectively, and will each

prov1de, on a best. efforts basis, for the cont1nued operat1on and_ o

ma1ntenance thereof for the joint use and benefit of the part1es,
all as provided in the. parties' Joint Facilities Agreement of

even date herewith.

SECTION 7 - FUEL SUPPLY
7.1 An initial coal supply will be established out of

the proceeds of the Station Two Bonds as a facility of City's"

Station Two. Bond proceeds in the amount of $465,000 will be

_allotted therefore.

7.2 Such coal supply will be maintained as a fuel
reserve throughout the term of this Agreemeﬁt through the’
addition of replacement fﬁe1s as such reserve is from time
to time, consumed in the operation of City's Sta%ion Two.

7.3 Start-up fuels will be supplied by Big ﬁivers as

provided in Section 12, Start-Up Assistance.

SECTION 8 - GENERAL PLANT EQUIPHENT ,
8.1 City will acquire out of the proceeds of the

Stat1on Two Bonds, as part of the initial fac111t1es of Station
Two, general plant equ1pment sufficient to efficiently operate

and maintain Station Two.
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SECTION’Q - CAPITAL FUNDS AND ACCOUNTS

9.1 The.fo11oﬁing cap%fa1 funds and aécpunts (among others}
will be established out aof the progeéds of the Stﬁtion'Two Bonds
as faci?itie§ 0% tity's Stétion Tﬁo: '

(a) a Station Two Account in the Operating & Maintenance .

Fund (hereinafter referred to as the Station Two 0. & M. Account)

wadalt mn

in fhe amount of 5500,000.00.

(b) a Debt Reserve Account in the Debt Service Fund, in
the-;mount required gherefore under provisions of the Bond Ordinance,
hereinafter referred to as the Station Two Debt Reserve Account. .

{c) a Station Two Account in the Renewals and Replacements
Fund (hereinafter referred to as the Station Two R. & ﬁ. Account)
in the amount of $750,000,00.

9.2  Such accounts and funds shall be held, managed,
controlied, invested, expended, applied and maintained as provided

by the Bond Ordinance and the parties' Power Sales Contract of even

date herewifh.

SECTION 10 - SALE OF BONDS

10.1 City will authorize, sell and issue its Station Two
Bonds bearing an,ﬁverage interest rate and maturity schedule
acceptable to City with final maturity of not less than thirty
(30) years from date of issuance, in a principal amount of
$75,000,00b. The City shall also use its best efforts to sell
and issue any additional Bond; requiréd td provide for costs
of Station Two in excess of original estimates.

10.2 . Thg proceeds of such Bonds will be held, managed,

cont?o11ed, invested, expended and applied as provided by the

“10-




"7 7111 7UIn connection with the acquisition and construction”

Bond Ordinance.

PART III
CONSTRUCTION, START-UP AND OPERATION

SECTION 11 - CONSTRUCTION ASSISTANCE
of City's Stﬁtion Two, Big RiQers will prbvide to City, at the
costs hereinafter recited, construction services and féciiities
as foltows: .

(a). advice on the selection of the most economical and
feagiblq pbwer plant design. .

(b) review and recommendation on approval of plans
';nd specifications. _ -

(c) eQaIuation of all construction and equipment bids
and proposa]s; recommendation on contract awards and purchases..

a
i

(d) coordination and supervision of all contractors and/ov

’ suppliers engaged in the actual construction of Station Two.

(e) complete abcounting services for all phases of
écquisition and cons@ruction of Station Two. ‘

(f) compilation of a complete and accurate record of all
drawings, specifications, contracts, reports, test results,
correspondence and other written materié]s pertinent to the
acquisition and construction of Station Two. '

(g) witnessing of all testing of materials and/or
equipment incorporated into Station Two.

{(h) providing water and electric service required 'in the

.construction of Station Two.

(i) furnishing, at no charge, space in Big Rivers Reid

“ -
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(j Station for City's consulting and construction engineers,

(i} providing such other assistance, services and/or
facilities in ccnnection with the acquisition-and construction
/{é of Station Two as may from time to time be agreed upon by the

parties.

11.2° C1ty w111 re1mnurse 31g R1vers for all 1ts reasonabIe

ez gt ke b T,

out-of—pagket expenses in providing the services and fac1I1t1es
enumeéated in Section 11.1, plus an additional overhead allowance
in the amount of twenty per cent (20%) on all such Jabor costs and
ten per cent (10%) on aT] such materials and supplies. Such costs
will be pa1d from the proceeds of Stat1on Two Bonds.
11.3 It is understood that the services to be performed
(j by Big Rivers under the provisions of this Section 11 are on an
advisory basis, and that City has the righf ta make all-final
dé%erminations in connectién therewith. However, to the ex-
ten%jthat the desigﬁ and/cr construction of Station Two.sﬁa11
havgza material effect upon the economical and/or continuous
operation of Big Rivers Reid generating plant, Big Rivers shall"
:have tne right of approvai or disapproval of such determinations °
by Gity. . .
11.4 City will provide adequate Builders Risk Insdrancé
covering the comp]efe construction and installation of 'its
Station Two and shail further provide adequate insurance for \

protection of Big Rivers Reid Station and related faci]ifies

against damage§ from construction operations. The costs of

(;. such insurance wi?i be paid out of the proceeds of the Station

Two Eonds.

-12-




SECTION 12 - START-UP ASSISTANCE

12.1 Big Rivers will provide to City, at the costs here-

' inafter recijted, technical skills, labor, fuels, materials and

other services required for starting up and placing into commercial

operation City's Station Two.

12.2 Operating tests of all equipment and auxi]iary

“facilities of Station Two will be performed by ‘or under’ the -

direction of Big Rivers, and suitable reports thereof will be
made to City. Big Rivers will direct City's engineers} con-
tractors and suppliers in the mafing of all changes, adjustments,
repairs, rép]acements, alterations or additions required in order
to place C}ty's Station Two and its various cbmponents into
commercial operation and in compiiance with the plans and

specifications therefore adopted by Cify. "Big Rivers will

place Station Two into commercial operation as soon as reason-

ably possible and will immediately notify City thereof.

"~ 12.3 ity will reimburse Big Rivers for its reasonable
i

' out-of- -pocket expenses in providing the start- up ass1stance,

¥

"serv1ces and/or materials referred to in this Section 12, p1us

an additional overhead allowance in the amount of twenty per cent
(20%) on a1l such labor costs and ten per cent (10%) on all such

materials, except fuels. Fuels will be furnished at cost.-

Such costs will be paid from the proceeds of the Station Two Bonds.

12.4 Electric energy produced from each unit of City's
Station Two during start-up and prior to the Date of Commercial

Operation shall be.marketed wherever and whenever possible.

-13-
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AT1 amounts received from such sales of energy shall be for

Ehe account of City and shall be applied to the costs of con-

struction of City's Station Two,

SECTION 13 - OPERATION, MAINTENANCE AND CONTROL

13, 1 Except as otherw1se prOV1ded here1n, C1ty sha?T have

e 2 e o e

fu]l ownersh1p, management, ‘operation and ‘control of its

Station Two.

13.2 Subject to City's ownership, management and control,

¥

during-the.term of this Agreement Big Rivers will provide,

as an independent contractor, all operating personnel, materials,

supplies and technical services required for the continuous operation

of City's Station Two so as to fulfill City's obligations (2) to
provide the needs of City and its inhabitants as defined' in the

Power Sales Contract, (b) to Big Rivers as provided in the

. Power;SaIes Contract, (c) to the KII Pool members, as provided

" in the KII Pool Agreement and {d) to others to whom 'City may,

from time to time, become contractually obligated in connection

'with its Station Two.

13,3 " Purchases of materials and supplies required in
the operation and maintenance of City's Station Two shall be
made for Cit}’s account, subject to'approvaT and acceptance by
City and in compliance wjth all laws applicable thereto. .
13.4 Big Rivers covenants and agrees that during the term
of this Agreement it will at all times gperate éitj‘s Station Two
ocn a best efforts Basis, in an efficient and economical manner,

and will maintain, preserve and keep said Station Two and every

~14-
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part and parcel thereof in good repai},'working order and -
condition, and will, from time to time, make all necessar; and
proper repairs, renewals and replacements thereto so that at all
times the business to be carried on by City in connection theré-
with shﬁil be properly and efficiently conducted. | |

13. 5 B1g R1vers w111 keep and ma1nta1n comp]ete and
accurate records of its operat1on ‘and malntenance of City's

Station Two, including without limitation: (a) the continued

' output of Station Two and the uses thereof by City, Big Rivers

and others, (b) the continued input of labor, materials,

supplies .and services to Station Two, (c) .records of all main-
tenance and repairs to Statioﬁ Two, (d) records of all renewals
and replacements of Station Two, (e) reFords of Station Two

fuel consumptions, replacements and reserves, (f) current in-.
Jentories of all supplies, equipment and replacement parts
ma%ntained in connection with Station Two, (g) such other records

as ;shall be ‘of assistance to City in the ownership, operation,

. maintenance, management and control of Station Two.

13.6 City will pay Big Rivers, on a monthly basis,
its reasonable expendjtures incurféd in the oper%tion and
maintenance of City's Station Two under the terms of this Agree-
ment, as defined and allocated to City's Station Two under the
provisions of Section 13.8 - Allocatijon of Costs, plus an :
additional payment of fourteen and one-half-(14:1/2) cents
per month, per kilowatt of the total capacity of Station Two, as
such total capacitﬁ is from.time-to time determined and established

as provided in the parties Power Sales Contract of even date here-
with.

15
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13.7 Such payments to Big Rivébs by City shall be made

Ij. monthfy on the basis of the Annual Budgef then in effect, and in

dccordance with the provisions of Sections 14 and 18 of this

‘ ~ Agreement. ) )
-‘;#J/fd 13.8 Allocation of fosts:
” ' It is recognized that Big Rivers will operate and maintain

Wit g Reid Generating Station with the ‘same -operating personnel:= s

[ and facilities as it will use for the operatioﬁ of City's

Station Two. For purposés of definfng and allocating the césts
E ;hereof-the parties agree as'fo]ibhs: -
(a) ‘the foi]dﬁing costs of operation and maintenance
- wi]lobe q]lbcated to the particular generatiqg'station to which
they are applied, and will be charged directly to such generating
1_"‘f station: |
- . é ‘ (1) Costs of mate}iais. supplies and fuels attribhthb]e
" directly to 3 gengrating plant.
u f (2) CDsts of repairs, maintenance and spare parts at-
'tr1butab1e directly to a generating plant. '
. {(3) Costs of renevals, rep]acements and additions at- '
tributable d1rect1y to a generat1ng p]anu.
(4) Costs of emergency and/or maintenance capacity ?hd
energy attriéutab]e directly to a generating plant. '
(5) ﬁroperty taxes valjdly imposed upon each party';
plant and related facilities. '

{6) Costs of insurance attributable to a.genarating

(_ pilant. _ ) N -~

{b) The following costs of operation and maintenance will

be allocated between Big Rivers Reid Station and City's Station

-16~
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Twé on the basis'fg each geperatingﬁstation's total capacity '
as.related to the sum of such totai.;apécities:
(1} A1l operatﬁng labor and fuel handling labor,
- {2) A1l maintenanée Tabor common to both plants.
(3) Al1 supplies common-to both piants.
'(4) A1l maintenance materials common tb both plants.
(5) A1l costs of operat1on, ma1ntenance. repair,
add1t1on, renewal and replacement of joint use fac111t1es as
described in Section 6 of this Agreement.

(6) A1l applicable taxes except proberty taxes on

p1an£ and taxes direht1y attributablie to cost of fuels and/or

sales of. power and energy.
(7) AN administrativé_cogts.
(8) Costs of professional services.
(9) A1l costs of accounting and ;ecords keeping.
{(10) A1l remaining costs of ipsurance.

{11) A1l other costs of operation and maintenance not

otherwise allocated under the provisions of this Section 13,
Lo =

(c) Each party will provide its own fuels for the

operation of City's Station Two.

{d) Each pérty will bear its own costs for construction,
opefation, maintenance and repair of its transmission and trans-
formation facilities beyond poinfs of delivery from the Station
Two Switchyard. Big Rivers will make no_chdrge to City for the
use of Big Rivers' transmission facilities ffom point of City's
Station Two switchyard to the several substat%ons of City's

Existinngystem.

-17-
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(e) Big RiJers will keep adequate records of the costs
of operating and maintaining City's Station Two -and its Reid
Station, and the allocation of such costs to City's Station Two,
and will make such records available to City and its reﬁresenta-
tives at all reasonable times and places. |

13.9 Right to Intervene

Should Big Rivers at any time during the term of this
Agreemeﬁt fail, for any reason whatsoevef, té'provfde. on a
‘best efforts basis, the continuous and economical operation of
C}ty;s:Station Two as provided in this Agreement, then City shall
have the right to immediately take over the complete operation and
maintenance of its Station Two and all auxiliary facilities and
joint use facilities required in the ope-ation thereof, and to
continue the operation and maintenance.fhereof under the terms and
_ provisions of this Agreeﬁent until it 3ha11 be determined that
-Big Rivers is able to properly resume such operatiop and main-
tenance in the manner provided in this Agreement.

13.10 Each of the parties hereby granté to the other
all reasbnab]e rights of access, ingress and egrgss'to the gen-
erating plant, joint use faci1ifiés, auxiliary féci]ities, re-
lated faciiities, transmission and transformation facilities
and such other lands, properties and/or facilities as shall be
necessary, advisable or convenient in order to efficiently and
cont%nuous]x carry on the operation of City's Station Two and
ﬁig ﬁivers' Reid Station under the terms and provisions of this

Agreement,

-18-
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PART IV
BUDGETING, ACCOUNTING AND BILLING

SECTION 14-- BUDGETING
14.1 Prior to the commencement of each Contract Year
and so as to comply with the ﬁrovision; of the Bond Ordinance
there shall be prepared by 8ig Rivers and subnitted to City-a.
propﬁked.ébérafkpg budget for such Contract Year. Big Rivefs will
provide theréwith all data and information necessary or convenient
far C%ty's review and evalugtion of such proposed operating budget,.
.14.2 The propésed operating budget and a1l supporting
data and information will be reviewed by City and upon approval
thereof, including any amendments thereof or additions thereto,
by €City, City will adopt such budget as the Annual Budget for
the coming Contract Year: ‘ '

14.3 Upon its adoption by City, and its approval by

Big Rivers, the Annual Budget will become the basis for payments

to Big Rivers for the operating and maintenance of City's
Station Two during the Contract Year for which it is adopted.
14.4 The Annual Budget may be amended bj the parties

as provided in the Bond Ordinance.

SECTION 15 - ACCOUNTING AND AUDITING

15.1 Big Rivers will keep and maintain complete and .

accurate books, records and accounts of its operation and main-

tenance of City's Station Two ai] in accordance with the rules
and regulations prescribed by any.governmental agency having
jurisdiction thereof, the provisions of the Bond Ordinance re-
lating thgreﬁq, and in_accordancg with the uniform system of

10«




. SECTION 16 - BILLING AND PAYMENTS _

C C

accounts prescribed by the Federal Power Commission. All such

records shall be available for inspection and utilization by

City and its representatives at all reasonable timee and places.
15.2  Such books, records and accounts shall be subject

to annual audit as provided 'in the Bond Ordinance.

16 1 On or before the twentieth day of each ca]endar
month of the Contract Year Big Rivers w111 present to City a
Statement of payment due covering the operat1on and maintenance
of C1tv s. Stat1on Two for the Monthly B1111ng Period just ended,
such statement showing in detail the costs and charges inciuded
therein, with proper vouchers substantiating such charges.
Such statements, when approved by the.Citx, will become the
basis for actual charges by Big Rive}s to Ci}y for the operation
and maintenance of City's Station Two for §qeh Monthiy Biliing

Period and shall be the basis for adjustheﬁts; jf'any, as

provided in Section 16.6 hereof.

16.2 Monthly payments to Big Rivefs.for the operation
arnd maintenance of City's Station Two shall bejmade on the basis
of the Annual Budget then 1n effect, and ‘shali be due and payabie
*urrent1y,:for each Monthly B11]1ng Period -on or before the
twentieth day of such month. Payments_sha]1.be deemed complete
upon the posting thereof in the regu1ar'Uniéed States Mail, .
properly addressed anda affixed with postage

16.3 1If any such payment or portion thereof is not paid

when due-as herein provided, & penalty in the amount of one per

-20-




cent (1%) of the un:gid'amount may, at the optsgn of Big Rivers,
(: be added the}ato at the commencement of each thirty (30) day
period théreafter, and due and payable therewith. Provided
however that in the case of.a bona fide dispute as to the amount of
any such monthly payment, then the de]ayed payment charge will

‘be applicable only to that unpaid portion thereof Which is not

ERTAIRY wmn o e s

':15:4 .dff-Setting.Ac50unts
~ The City shall have the right to off-set accounts payable
‘to B%é'Riveré against accounts receivable from Big Rivers under
tha prdvisiohs of the barties Power Sales Contract, or otherwise,
ff-setting of aEcounts shall be emp]oyed in determining any
delayed payment chafges as provided herein.
16.5 Big Rivers shall have the right at any time, and
l(j' Trom time fo time, to require City to ing bond (éiiher cash or
' yith corporate surety acceptable to Big Ri#ers).for the payment
to Big River; of operating.and maintenance. charges as provided
in this Agreement, less tha amount of any o%f—setting payments
due from Big_Rivers to City under the provisions of. the parties‘
bower Sales Contract, for a pariod of time not efﬁeeding two
Monthly Billing Periods during any Contract Year. The amount
of any such bond shall be-adjusted in order to be applicable ﬁo
the current Contragt Year. The cost of any such surety bond shall
be charged as a Station Two operating expense. | . .
16.6 On or before one hundred twenty (120) days afier

the end of eqch Contract Year, Big Rivers shall submit to City

-21-
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ar OuhETW1SE, then Clty sha11 pay to B1g R1vers prompt]y the - e

.,
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a detailed summary of its monthly statements for payment for the
operation and maintenance of City's Station Two, showing the

actual charges due to be.pa}d to Big Rivers by City for the entire .
Contract Year based upon thé annual aiudit of accounts provided

for in Section 15.2. 1If, on the basis of such summary the ‘actual

aggregate operation and maintenance charges for such Conilract Year

' exceeded the amounus pa1d to B1g R1vers under the Annual Budget, - -—--
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amount to which Big Rivers is so entitled. 1If, on the basis of
suchZEUmmary; the aciual aggregate payments made to Big Rivers
for opefation and maintenance of City's Station Two under pro-
visions of the Annual Budget, or otherwise, exceeded the actual

amount due therefore, then such excess shall be credited against

"City's next monthly payment or payments to Big Rivers due hereunder,

or paid to City if ne such payments are due to Big.Rivers.

SECTIOﬁ 17 - METERING, METER TESTING AND BILLING ADJUSTMENTS

17.1 Printing Demand Meters, or equivalent meters, with
a sixty (60)5minute demand interval, which will meter kiToﬁatté,
.and suitable watthour meters which will mater kilowatt hours
shall be used to meter the delivery of power and en;rgy
City's Station Two. The metered kilowatt demand of City, Big
Rivers and ofhers from City's Station Two shall be the means

of measuring the capacity of City's Station Two used by each. The

‘metered kilowatt hours of energy used by City, Big Rivers and

others from City's- Station Two'shaITIbe the basis for fuel re-
placements to the Statiopn Two fuel reserve as provided in Section
7 hereof.

17.2 The meters will he arranged so as to provide a
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nperformed -at - 1nterVuls of not mcre-s than twe]ve months. -B1g -

C C

total measurement of kilowatt demand and a total measurement
of kiiowatt hours delivered to City and otheré'from City's
Station Two. '_

i7.3 8ig Rivers will make such tests and inspeétions
of said meters as may be necessary to maintain them at the

h gnesu pract1ca1 commerc1a1 Standard of accuracy, wzth tests

oot o PR Y

Rlvers will advise C1ty prompt]y of the results of all such

tests. City will be g1ven prior notice of and may have rep-

resentatives present at such tests and inspections. Big Rivers

will made additional tests of said meters at the reasonable

request of ity and in the presence of City's representatives.
17.4 Big Rivers will make ali me‘er readings and/or

recoraings necessary to provide an accurate report of the kilowatt

demanc and cohsumption of electric energy by~City,'Big Rivers

“and others from City's Station Two during each Monthly Biiling

Period, and at the end of each Monthiy Billing Period wiil pyompt1y
report to City therecon. | '

17.5 T7Tihe metered kijlowatt hours of energy used by City,
Big Rivers and otheés from City'; Station-Two sﬂa11 be the basis
for fuel replacements to the Station Two fuel reserve. .3ig Rivers
shall at all times accurateiy measure and rééprd the heat content
and quantity of all fuels consumed in the ope}ation of Secticn Two,

and shall properiy aliocate and report to C{ty at the end of each

ffanthly Bil]iné Period the fuels consumed by City, Big Rivers and

others tnrough their respective uses of electric energy from

City's Station Two.

. . -23-



SECTION 18 - INSURANCE

"(: g 18.1 Except to the extent that City's Station Two is

insured dur1ng construct1on, installation and other acqu151t1on
thereof by City, its contractors “and/or suppliers, at all t1mes

durTng the term of th!S Agreement City shall maintain at least

L]

the fo11ow1ng 1nsurance on 1ts Stat1on Two, the costs thereof

vme o = me s e

“"*""'“pr1or to Date of“Commerc1EI Operatﬁon “to be pa1d as a construct1on

cost, and thereafter as an operating expense:

l; (a) fire,‘extended.coverage and vandalism, broad form,
in ad amount at least equal to ninety per cent (90%) of the
full insurable value of City's Station Two, Twenty-Five Thousand

Dollars ($25,000) deductible, against loss or damage from fire,

Tightening, tornado, windstorm, flood or wavewash, hail, explosion,

I(:. riot, riot attending a strike, civil commotion, vandalism and
. malicious midéhief, aircraft, vehicles and smoke. 'fn determining
“the full jnsurah1e value recognitibn of risks applicable to in-
'.dividua1 coﬁdrages shall be taken into consideration and such
value With respect thereto shall be established as would be
carried in aécordancg with sound_business practices for electric
utilities. ! o i ' '
(b) A standard form of comprehen51ve general liability
insurance aga1nst cla1ms for personal injury (including wrong-
ful death) and property damage with minimum 1imits as follows:
(1) _dersona] injury, $1,000,000 each person
$1.,000,000 each occurrence

property damage, $1,000,000 each occurrence

(2)
N ( -

-24-
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(c) A standard.form of comprehensive automobile liability
insurance with minimum l1imits as follows:
(1) personal injury, $ 500,000 each person
| $1,000,500 each occurrence
(2) property damage, $ 100,000 each occurrence
100,000 aggregate

PREE Y G

Taws of Kentucky,

(e) Prior to the initial firing of thé boiler, broad
form-boiler and machinery breakdown, in the minimum amount of
$7,000,000 .for Unit One and an additional $7,000,000 for Unit
Two, $200,000 deductible.

(f) In?and-Marine Insurance on all off-highway vehicles
and Marine Insurance on docks, barges, work boats and other marine
items, in amounts equal te maximum insurable valu€s, '

18.2 Such insurance shall provide coverage for City,
and for Big Rivers to the extent that risﬁ of 1oss.sha11 be
imposgd on Big Rivers through the provisions of this Agreement
and other agreements herein referred to. .

18.3. Such insurance 3111'be obtained by-Big Rivers for
the account of City, subject to approval and acceptagce by City.

18.4 During the term of this Agreement all insurance
proceeds from policies obtained pursuagt to this Section shall

be paid and appiied by the City, Big Rivers and/or the insurance °

" company or compan1es prOV1d1ng same 1in accordance with the

provisions of the Bond Ordinance. .

«25-
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18.5 In case of any damage, destruction,.accident,
occurrence or other lass covered in part or in full by.any
such insurance po]icy-o} policies, Big Rivers shall give'prompt
not1ce thereof to City, the Trustee. and .the insurance company

or compan1es prov1d1ng coverage therefore.
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GENERAL PROVISIONS
SECTION 19 - CONSTRUCTION AND OPERATING STANDARDS-

19:1 City's Station Two and its auki]iary facilities,
joinf use facilities and other related facilities which are
the subject of this Agreement shall be constructed, operated
and maintafned in accordance with gtandards and speéifications

equal to those provided by the National Electric Safety Code of

" the United States Bureau of Standards, and as required by any i

regulatory authority having jurisdiction thereof.

SEéTION 20 - INSPECTIONS, RIGHT OF ACCESS '

20.1 Each party hereto shall permit the duly authorized
representatives and employees of the other party to enter upon
its premises for %he purpose of reaqing or checking meters, in-

specting, testing, repairing, renewing or rep]acing'any'or all

of the facilities and equipment owned by the other party located

on such premises, or for the purpose of performing any other
work necessary in érder to carry out the provisions of this
Agreement. Such inspections shall be conducted so as not to

interfere with the scheduled operation of such plants.

.=26=
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) 20.2 Each party shall be responsible for the safety of
I: : its own representatives and employees when on the premises of
the other pursuant to the right of access gfanted.in this Agree-
ment, and shall hold harmless and indemnify the party granting
access from any 10ss or.damage whatsoever by reason of any injury,--- -

1nc1ud1ng death, of such representat1ves and/or emp]oyees, un]ess

— e =

*“ﬁ&ﬂfﬁﬂ“the same shall-be-due:-to'the negligence-or willful m1sconduct Oflﬁﬁﬁwﬂf

the party granting such access or its authorized agents or -

emplioyees.

SECTION 21'- RELATIONSHIP OF THE PARTIES

21.1 Except as otherwise specifically provide& herein,
the terms of this Agreement shall not be construed as.an
agreement for partnership, joint venture, assocjation or other
re1ationship-whereby either party shall be respongible for the

" obligations and/or liabilities of the other party hereto.

21.2 Except as otherwise specifically provided herein,
neither party to this Agreement shall be liable for ény act, '
omission or legal obligation of the other partyfhereto with
respect to: (a) the parties ta this Agreement; (b} the
agents, servants and/or employees of the parties %o this
Agreement, or {c} any persons, corporations or other entities
not a party to this Agreement,

21.3 Except as otherwise specifically pfovided herein,
nei%her party to this Agreement shall, by reason of the provisions

hereof, be deemed a principal, agent, sub-contractor or employee

-27-




- of the other party hereto, nor shall either party to this Agree-
'(_ : ment have the authority to bind the other party to this Agree-
ment to any contract or any other obligation, without specific

written authority therefore.

SECTION 22 ~ INDEMNIFICATION

ﬂ%ﬁhmﬁ;QWMﬁmﬂﬁwﬁhefaiéeﬁigﬁR&Veﬁé&E%seoperator“of~City“s;StatTon'Two¥assume§ﬁ““5
| full responsibility and 1iabilitj for the maintenénce ﬁnd operation
of the same, on a best efforts basis, and shall indemnify and
save harmless the Qity from all 1iability and expense on account
“of any and all damages, claims or actions, including injury te or
death of persons or damage to property arising.from any act
or accident in connection with the operation and maintenance of
(:. City's Station Two and all faciiities_}e1ated thereto, caused
by the negligence or any malfeasance or nonfeasanée of Big Riverg,
its agents, servants and/or employees; and the City shall in-
demnify and save harmless Big Rivers from all 1jability and
expense on account of any damages, claims or actions including
dAnjury to or death of persons or property arising from any act
or accident caused by the neg1i§ence or any ma1%easance or non-

feasance of the dity,'its agents, servants and/or employees.

SECTION 23 - UNCONTROLLABLE FORCES:
23.1 Neither party hereto shall be considered in

- default or breach with respect to any obligation under this

Agreement if prevented from fulfilling such obligatian by

~28-
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' reason of an Uncontrollable Force; Any party unable to ful-
'(j . fi11 any.obligation by reason of Uncqntro]lab]ejForces shall
exercise due diligence fo remove sdch disabiiity as soon as_
reasonab1§ possible.
23.2 The term "Uncontrollable Force" shall mean any foree

which 1s not wmth1n the contro1 of any party to th1s Agreement

et — [UEEpE———

wMWdﬂﬁws“and wh1ch by exercqserof due d11lgence and - fores1ght G0 utd- not S T
reasonably have been avoided. including, but not 11m1ted to;
an act of God, fire, flood, earthquake, explosion, strike,
sabofege, an act of the public enemy, civil or military authority,
including court orders, injunctions,.and orders of government
agencies having proper jurisdiction, insurrection or riot, an
act of the elements, failure of equipment, or inability to.

r obtain or ship materials or equipment because of the effect of

similar causes on suppliers or carriers,

SECTION 24 - ARBITRATION

24.1 Any coniroversy or claim arising ouf of, or relating
to this Agreement or the breach thereof 1nc1ud1ng disagreements
between the Trustee and either or both parties to this Agreement,
may be submitted to Arbitration at the time, in the manner and
upon the terms agreed upon by the parties.

24,2 Arbitrations shall not be considered the sole-or
exclusive means qf settling controversies which may arise under
-the-terms and provisions of this Agreement, nor shall Arbitration
be considered a condition precedent to any action in court ef

(; law or equity or pfoceedings before any governmental agency or.

- regulatory body having jurisdiction thereof.
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f:;'SECTION 25 -.DEFAU{T (f

25.1 1In the event of a default by either party in the
performance of any one or more of the provisions of this Agree-
ment, the agrieved party shall, in addition -ta the remedies '
specified  in this Agreement, have the right to usé and ‘employ
ail rights and remedies available through courts of law and/or -
equity, governmental agencies and/or regu]atory.bodies having

“jurisdiction

thereof.
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SECTION 26 ~ WAIVER

26.1 The faitlure of either party to insist in any one or
" more instances upon strict performance of any of the provisions
.of this Agreement or to take advantage of any of its rights
hereunder shall net be construed as a waiver of any such pro-
visions or the relinquishment of any such rights, but the same

shall continue and remain in full forée and effect. .

SECTION 27 - NOTICES

27.1 Any payment, written notice, demand or request
required or permitted under this Agreement shall be deemed
broper1y given to or served upon the recipient when posted.
through the regular United States mail, properly addressed,

and affixed with postage as follows:

to City: _ General Manager, Municipal Power & Light

P.0. Box 8 ‘
Henderson, Kentucky 42420
to Big Rivers: Manéger, Big Rivers R.E.C.C.
~P.0. Box 24
Henderson, Kentucky 42420
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to the Trustee:  as established pursuant to the Bond
‘: ] ' Ordinance.
| 2}.2 .fhe designqtioq of fhe person io bé potified, or
the addresses of such persons, may.be‘changed at any time upon

written notice to the other parties,
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"OTHER PROVISIONS

SECTibN 28 - COMPLIANCE WITH BOND ORDINANCE

28,1 This Agreement shall be subject to the terms and
provisions of the Bond Ordinance. City and Big Rivers agree
that they will not amend, modify or otherwise alter this Agree-
ment in any manner that will conflict with the provisions of

'(:' ) the Bond Ordinance as the same may, from time to time, exist.

SECTION 29 - ADDITIONAL GENERATING UNITS

29.1 It is understood and agreed that, space being
available, additional generating units may be added to City's
-Station'Two during the term of this Agreement inaorder to provide
for the future and expanding needs of City and its inhabitants
for electric power and energy with sales of surplus power and
energy to Big Rivers, subject to mutual agreement of the parties

as to the terms and conditions applicabie thereto. ‘
SECTIODN 30 - COMPLIANCE WITH GOVERNMENTAL REGULATIONS
) (ﬁ 30.1 City and Big Rivers will, at all times, faithfully

obey and comply.with existing and future laws, rules and reg-
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ulations of federal, state or local governmental bodies lawfully

affecting the operations and activities of and in connection

with City's Station Two,

SECTION 31 - OBLIGATIONS OF THE PARTIES
31.1 A]] sums payab]e by the C1ty under the terms and

provisions of'th1s~Agreement shaTIﬂbe payable-gndmbornewsolely-wwwﬁaﬁﬁe

from the revenues of City's electric utility systém, including
1ts.§xisting System, its Station Two generating plant and such
other additions, extensions or facilities as it may from time

to time own and/or operate, and from the proceeds of its Electric
Revenue Bonds. No debt or obligation of City under this Agree-
ment shall constitute a general obligation of the City.

31.2 C1ty covenants that it will, subject to the apprOVa1
of any regulatory bodies having jurisdiction thereof, at all
times maintain rates for services rendered by its_e]ectric
utility system which will be sufficient to adequately meet the

costs of ownership, proper operation and maintenance thereof,

dncluding the costs of operation and maintenance of its Statioﬁ

Two, as provided in this Agreement.
SECTION 32 - -CITY INCLUDES UTILITY COMMISSION

32.2 It is recognized by the parties that the City -
operates, manages-and controls its electric utility system )
th;ough its City of Heﬁderson,Uti]ity Commission, appointed
pursuant to KRS. 96.530. A1l references to City under the
terms and provisioﬁs of this Agreement shall include its City
of Henderson Utility Commission to the extent applicable.
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32.2 The parties agree that all rights and obligations

-~

of City -under the terms and provisions of th1s "Agreement shall
also constitute rights and obligations of the C1ty of Henderson-
Utitlity Comm1ss1on. By its execution of this Agreement the

Citj of Henderson Utility Commission covepants and agrees

that a11 references to C1ty under the terms and prOV1s1ons of

R § m——— R

*?**“*"“**this Agreement-shall=in¢Tude: the -City-of- Henderson Ut111ty

s N

Commission, and that 1t shall be obligated under this Agreement

accorﬂvng]y.

SECTION 33 - TERM AND TERMINATION

33.1 The term of this Agreement shall commence upon
the execution hereof by City and Big Rivers and shall terminate
on October 31, in the year Two Thousand and Three (2003)_un1ess
otherwise terminated as hereinafter provided. .

33.2 Notwitﬁstanding the provision of Section 33.1, this
Agreement shall terminate in event of the termination of the
parties Power Saies Agreement of even date herewith, as provg;;;::::?f-
" ‘therein.

SECTIONl34 - SALE OR OTHER DISPOSITION OF PLANT.
34,1 City and Big Rivers-mutually agree that neither
will sell or otherwise dispose of its electric generating piant
and auxiliary facilities (referring to City's Station Two, Big
‘Rivers' Reid Station, all auxiliary facilities, joint use facilities

and alteratijons and additions thereof) unless the same has been

C
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offered to the othJ(Fparty hereto in writing, and such other
party has failed, for a period of one year, after receipt of
such offer to accept same and pay the purchase brice or other
agreed consideration thérefor. After such one-yéar period, or

upon written refusal of said offer, whichever first occurs, the

‘se]11ng party may proceed to make such sale or other d1sposit10n

to others not g”party_tonEﬂjgwﬂgrgemgﬁt_pgop a;_1gqst equal terms
E?’Ebndﬁtﬁbﬁsf*ﬁ?ﬁﬁvﬁﬂédﬂﬁbWEVéﬁtﬁ%ﬁﬁ?wﬁTfsubh:sa1e=vr”dis$o§itinn“r”f“
to others, not a party to this Agreement, shall nof have occurred
within the one-year period immediately following termination of
the other parties right-to accept said offer, no such sale or
other disposition shall thereafter be made by the selling party
without again first offering same to the other party to this
Agreement as above provfded

34.2 Any sale. assignment or other d1spos1t1on by either

party to others not a party to this Agreement sha]1 be made

"subject to all of the rights, obligations, terms and conditions

"of this Agreement, the Joint Facilities Agreement, the parties

Power Sales Contract, the parties real estate Purchase-Sale
Agreement and any amendments or 9dditions thereto which are
then applticable, and it shall be a condition of such sale or
other disposition that'the purchaser or acquirer thereof as-
sume all of the obligations of the disposing party under the
terms of said Agreements.

_ 34.3. The provisions of this Seétion 34 pertaining £o
City's sale or other disposition of its Station Two and other
facilities mentioned herein shall be subject to all laws ap-

plicablte thereto,

-34-
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SECTION 35 -~ AMENDMENTS
35.1 No amendments of this Agreement shall be effective
unless reduced to w;itihg and executed by ai] parties hereto.
35:2_ It is understood that Big Rivers may not agree to
any.amendment, modification or alteration of this Agreement |

without first obtaining approval of the Adminjsirator,of the

o

Rural Electrification -Adiinistrations: wemeiecsememmmy meninenr g » lid i

SECT{ON 36 - SEVERABILITY

36.1 in the event that any part of this Agreement.is
declared %IIegaI or no longer in force by reason of an order
issued by a court or regulatory body of competent jurisdiction,
all remaining portions of this Agreemént which are not affected

by such order shall continue in full force and effect.

© SECTION 37 - ASSIGNMENT

37.1 This Agreement shall be binding upon tﬁé parties

hereto, their respective successors and assigns. Provided

-however, that this Agreement shall not be assigned by either

party (except for an assignment by Big Rivers to the United

- States of America) without the written consent of the other

party, and any such assignment shall be subject to the pro-

visions of Section 34.2 of this Agreement.

SECTION 38 - APPROVAL

38.1- This Agreement shall be subject to the approval

~35=
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] . | of all local, state or federal regulatory bodies having.

!: : jurisdiction thereof and shall become effective-only upon
the executien thereof by' the parties and approval ‘by the |,
Administrator of the Rural Electrification Administration.

- SECTION 39 - CONDITIONS PRECEDENT Co . o ;
e;;::;;;llw- 39 1 wThxs Agreement in. 1tseent1rety 45 entered 1nto
subgect to the following express conditions precedent
-(a) That the parties shall enter inte and execute the
Power Sales Contract, the real estate Purchase-Sale Agreement
and the Joint Facilities Agreement wh1ch are referred to in
this Agreement
(b) That the parties shall be able to obtain all ap-
\-(j_ provals and authorizations from public authorities and the

Administratof of the Rural Electrification Administration_

necessary to enable them Tawfully to enter into and carry

out this Agreement, and other Agreements referred to in Section

39.1 {a).
(c) That the City shall be able to issue and sell its

h

Station Two Bonds bearing a rate of interest and'maturityrschedule

acceptable to City, with a final maturity of not less than thirty

years from date of issuance, in the principal sum of $76,000,000,

(d) That.all conditions precedent recited in the part1es

Power Sales Contract, the real estate Purchase-Sale Agreement
and the Joint Facilities Agreement have occurred.

39.2 If all of the said conditions precedent do not

-3f-

cccur within one year from the date hereof, this Agreement shall

R
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P be void and all rights hereunder shall terminate uniless the
(: ’ parties agree in writing to extend the time for the happening

of said conditions precédent.

-0 - U SECTION 40 - AUTHORITY -TO EXECUTE -~ . - ' e
40 1 Th1s Agreement 15 executed by the du1y author1zed

et mmm e ———_as JR— [

xam

ﬁWmewmﬂwWOffTCersﬂor representat1ves of the part1es pursuant to-authomty-«wm o8

granted to each of them by the lawful action of the1r respect1ve

off1c1a1 comm1ss1ons or boards.

" Executed at Henderson, Kentucky this 2:2 day of ,
19 o . j '

CITY OF HENDERSON, KENTUCKY

(j' | BY j%%;%%éﬁ;ax 5({;§;zy&réuJ'
) . wilTiam.L

. Newmand_Mayor

" ATTEST:

er

City
{City Seal)}

/

CITY OF HENDERSON UTILITY COﬁHISSION

,c/ :
e
ﬂLw_n’// ///
Lou1s Hatchett e

ATTEST:

-37 =~




‘r " . . ‘ BIG RIVERS RURAL: ELECTRIC Co- OPERATIVE
CORPORATION -

4 — — -
- . L]
) ATTEST: : e s o .
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T3, tewtasre

D.B. Wilson, Secretary

This instrument prepared by:

Lol BT
of WEST MARKWETHN & BRYANT
Suite 320 - Imperial Building
110 Third Street
Henderson, Kentucky 42420
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"Amendment #1

POMER SALES CONTRACT
© BETMEEN
CITY OF HENDERSON, KERTUCKY
_ _ _ AND ' _
‘BIG RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORATION

EXHIBIT
3
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POWER SALES CONTRACT

' Amendment #1]

The Power Sales Contract entered into as of August 1, 1970 by
éhd betﬁeeﬁ the City of Henderson, Kentucky and Big RiVErs-RuraT
Electric Co-operative Cbrporation is hereby amended in the fo]1ow—.
ing particulars: ‘
1. ‘Section 2.2 is amended so as .when amended the same shai] read
as follows: -
2.2 Station Two: City's proposed 350-megawatt .
. génerating station and 511 auxiliary facilities,
joint ﬁse faci]ities'(provided‘by City) and other
related faci]ities.to be constructed at a site on
Green River in Henderson Coﬁnty, Kentucky fwhich
"shall not include the City Transmission and Tfans;
formation Facilities as herein defjnéd).'
2. Section 2.6 is amended so as when.amended‘the-same shall read -
-as follows: .
2.6 Contract Year: With respect to the first
contract year,-the,perjod'ffom Date o7 Commercial
_Operation or June 30, 1974, whichever shall first
occur; to and inciuding the next succeeding
December 31, and thefeafter, the successive twelve-

month perjods beginning January 1'and ending



December 31; provided thaf in the event that Cﬁty-
-shall exercise its right unaer-the Bond Ordinance to
change ffom a calendar year accounting beriod, as
sha]i be specified $n a Supplemental Ordinance
_édopted in accordance with the Bond DrdTnance; the
term Contract Yéar as used herein shall tﬁereupon
refer to the same per1od as such new f1sca1 year
accounting period w1th such changes in the account1ng
and budgeting procedures,~1nc1udrng.the adoption of
8 newiAnnua1 Budget hereunﬂer, as shall be necessary.
or appropriate to e%fect suéh change.in the'Contract
Year. |
3. Sectfon_3.6 is amended so as when amended the same shall read
as_fo}]bﬁ;:
3.6 The Total Capacity of Station Twﬁ as referred to
herein sha11 be the average of the total continous net
'sendout capability of a]] generat1ng units in Station Two
_-as>determ1ned by semi-annual tests, made in the months
of August and January, of at least fWenty—fcur hours'
~duration under actual load carrying condition, when -
the equipment is operatgd.at rated pressure-and .
température -with a]T_auxﬁﬁiary equipment in service,.

.and at a power factor of approximately ninety per cent



e

.(80%) . The meqsurement will be made at 'the 167 Kv '

metering points of the Station Two Switchyard.

4. SECTION 21 - TERM AND TERWINATION, and subsections 21.1,
21.2, and 21.3 are renumberéd so as to .be SECTIbN 22 - TERM AND
TERMINATION and subsections 22.1, 22.2 and 22.3.- A new Section
21 with subsections 21.1, 21.2 and 21.3 is added to read as

follows:

SECTION 21 ~ HENDERSON-DAVIESS AND CITY ELECTRIC SYSTEMS
'21.1 The parties mutually agree that the Henderson-

DaViess System and the City E]ectfic Systeﬁ, 2s de-

«#.scribed in the Gity’s'Révised Request for Ruling,

dateﬁ December 1970 and Tiled with the Internal

Revenue Service (a copy of which has been delivered . .:..
to Big Rivers), will be operated in the manner _
prescribed %n said-RevisediRehuést ?pr.RuiinQ,.so

'asvto preclude any distribution of'any'of the generating -

capacity of said Hgnderson-Daviess System and said City

' E]ecfric System,DUtsﬁde the area of Henderson and

Daviéss Counties except as described in said Revised: .
Request for Ruling.

21.2 It is understood by the parties, however,

fhat the requirement .of Section 21.1 hereof will no

1dnger be effective in the event and to the extent that-



any change in the appiicable statute, regu]étions or
fuiihgs of the Internai Revenile SerVipe ;hould occur
' pursuént to which interest on the Bon&s would remain
“exempt from federal incomeitagafion in the absence
of compliance with such requirement.
_21.3' ng Rivers covanapfs and agrees to save harmless
and indemnify City for any loss .or damage_what;OEVer
arising out'of Big Rivers' violations, if any, of the
provisions of Séct{on321 of this contract.
5.. SECTION 22.- AMENDMENTS and its subsections 22.1 and 22.2
are renumbered so as to be SEC%ION 23 - AﬁENDMEﬂTS.and.subsed;
tions 23.1 and 23.2, '
6. SECTION 23 - SEVERABILITY and its subsection 23.1 are re-
numbered so as to be. SECTION 2% - $EVERABILITf and subsection 24.1,

'7. SECTION 24 - ASSIGNMENT and its subsection 24.1 are re-
numbered so as to be SECTION 25 - ASSIGNMENT and subsection 25.1.
‘8.. SECTION 25 - APPROVAL and its subsection 25.1 are renumbered

sg.as:tp be SECTION 26 - APPROVAL and subsection 26.1. AT
9. SECTION‘ZG - CONDITIONS PRECEDENT and jts subsections 25.1 |
and‘26.2 are renumbered so és to be SECTION 27 - CONDITIONS.PRE- . -»
CEDENT. and subsections 27.1 and 27.2. |

10. SECTION 27 - AUTHORITY 70 EXECUTE and ifs subsection-27.1
are renumbered so as to be SECTION 28 - AUTHORITY TO EXECUTE

‘and subsection 28.1.



A11 provisions of the parties' Power Sales Gontract of August
27, 1970 not herein amended shall remain in full force and

effect as origiﬁa]ly adopted.

Executed at Henderson, Kentucky this _Zﬁééz_ day of

' W_/ﬁ , 1971.

CITY OF HENDERSON, KENTHCKY

ewman, Mayor .
ATTEST:

City Clenrk 2/_

(City Seal)

CITY OF HENDERSON UTILITY COMMISSION-

L/ "J
B¢:>%Zfiff;,zi}%aéééé%,//

Lpuis Hatchett, Chairman

ATTEST:




BI& RIVERS RURAL ELECTRIC
CO-OPERATIVE CORPORATION

o bt Sl

Robert Reid, Sr., President
..ATTEST:

w11son, Secretary

;o

This instrument prepared by:

o {0, Lt
of WEST .MARKW LL & BRYANT
Suite 380 - Imperdial Bu1]d1ng
110 Third Street
Henderson, Kentucky 42420



Amendment #1

POWER PLANT CONSTRUCTION AND OPERATION AGREEMENT
| | BETWEEN |
CITY OF HENDERSON, KENTUCKY
o * AND
BIG RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORATION

EXHIBIT

Bhumberg No. 5208
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POMER PLANT CONSTRUCTION AND OPERATION RGREEMENT
Amendment # | |

The Power Plant Cbnstrucfion and Opératicn Agreement entered
into as of August 1, 1970 by and between the Cityﬁuf Hende}son,
‘Kentucky ;nd Big Rivars Rural Electric Cé-operatﬁVe torporaﬁion
is hereby amended-in the follewing particulars:
1. Section 2.6 shall be amended so as when amended the'samé shall
‘read as'fo11ows: -
2.6 Contract.Yeﬁr: With respect to thé first
'contract'yeaf, the peridd from Date-of.Commergiai
- Operation or June 30, 1974, whichever shaﬁl first
occur, to and inctuding the ﬁext,succeeding December
31, and thereafter, the successive twelve-month
peripdg'beginnﬁng Jénuary 1 and ending Déceﬁbef 31;
pfovided that iﬁ the event that City shall gxefdise.
its right under the Bond 6rd1ﬁance to cﬁange from a-
calendar year accounting period to another fiscal
year accounting_perﬁod{ as shan be specified in é
Supplemental Ordinance adopted’?n'épcerdénce with the.
Bond Ordinance, thé'termeontraet Year as used herein
shall théréupon refer to the same period as such new

fiscal year accounting period with such changes in



the accounting and budgeting procedures, including -
the adoption .of a new Annual Budget hereunder, as
" shall be ﬂecessary or appropriaté.to effect such
change in the Contract-Yeaf. |
2. Section 5.3 shall be amended so as when amended the same shall
read as foi]ows; |
5.3 Big Rivers shall perm1t the City to use, at
no cost to- Caty, any surp]us capacity which it may-
have on i1ts two existing 69 KV transmission lines
: ffom point of City's Station Two switchyard to
points of.subsfatiohs of Cityis'Existing System,
and will Tikewise permit the City to use any surplus

capacity on additional transmission facilities which

" "Big Rivers may hereafter construct in such manner as
" to permit the transmission of electric energy from
C1ty s Station Two to its Ex1st1ng System. .In its
use of such transm1ss1on fac111t1es, City will noty
except for reasons beyond its contrel, disrupt or
adversely effect Big Rivers® service to its own
_custbmers. -
3.. Section 18.i shall be amended so as when amerded the same
"shall read as f01]0ws |

18.1 Except fo -the extent that City's Stat1on Two is



in?ufed.during construction, installation and ofher
acquiSﬁtibn therebf by 6ity, its contractors and/or
suppliers, at all times during the term of this
Agreement City will, to the extent.reasonably obtain-
ab]é, maintain at least the following insurance on

ité Station Two, the costs thereof prior to Date of -
Commercial Operation to be paid as a construction
_cost, and théreéfterias”ﬁh‘ﬁpérétihg éxpense:” "’

(a) fire, exténded coverage and vaﬁdalism,‘broad

form, in an ameﬁnt at least equal to ninety ber_cent
(gi%) of fﬁe full insur&bie va]ﬁe of City's Station
Two, Twenty=Five Thousand Dollars ($25,000) deductible,
against loss or damage from fire, lightening, tornado,
windstorm, %1ood or wavéwash, hail, explosion, rfot,
riot aftendihg-a sfrike, civil commotion, va%da]ism:
and.ma1iciouslmischief,*aircraft, vehicles and smoke:.
'In.détermihing the full insurable va]de recognition'.
éf risks applicable to individual coveragés shall be
taken into consideration and such value with respect
.thgreto-sha11:be established as would be.ca}ried in
accordance with sound busiﬁess practices for electric
utlities. | |

(b) A standard form of comprehensive general liability



.ﬁnsuranﬁe against claims for personal injurf (inc]udiﬁg:
wrongfﬁ]-death)*and property damage with minimum 1imits
as follows: L
(1) ﬁeréona] injury, $1,000,000 éﬁch ﬁ;fson
$1,000,000 each occurrence:
" (2) property damage, $1,000,000 each occurrence’
(c) A standard form of comprehensive automobile liability
insurance with minimum Timits as follows: . ' e
{1) bersona] 1nju£§,'$" éOO;OQO*each person - - e
. -$1,000;000-each OCCHrPeﬁCE: -
(2) property aamage, $ 100,000 each occurreﬁce
. 100,000 aggregate ‘

(d) Workmen's Compensation Insurance as required

- by the laws of Kentucky.

- (e) Prior to the initial firing of the boiler,
broad'form'boiﬁér and méchinery'breakdown, in the . . -
minimum amounf of‘$7,000,000 for Unit One and an .

additional $7,000,000 for Unit Two, $200,000 de-

ductible. . |

(f) Inland Marine Insurante.on~aT] of f-highway

vehicles and Mafiﬁe_In;urance“on doﬁks, barges,

work boats and other marine items, in amounts equal

to maximum insurable values.



4, Sectjﬁh 29.1 shafT be amended so 2s when amended the same
shall réad as Tollows:
29.1 It is understood and agreed that, space being
'avai]ab1e,-additiona1.generéting units may be added to
-City's Station Two'dufing tﬁe term of fhis Agteement
in order to provide additional firm capacity for the
future and expanding. needs of City and its inhabitants
for'é1ectrjc power and energy with sales of surplus
power aﬁd-energy to Big Rivérs, subject f6 mutual
agreement qf'the parties.as'tﬁ the terms and conditions

-

app]icabie thereto.

A1l provisions of the parties' Power Plant Construction and
_Operaéion Agreehent of August 27, 1970 not herein amended shall

remain in full force and effect as origindlly adopted.

Ekecﬁted at"Henﬂenson,'Kentucky this 5&%#9 day. of

>%4J . 1971.
CITY OF HENDERSON, KENTUCKY

BY % zz éZé&?M
William L. Newman, Mayor -




ATTEST:

City Clerk  /

(City Seal)
CITY OF HENDERSON UTILITY COMMISSIUN

@gf/é??%

Louis Hatchett Cha1rman

ATTEST?
Secretary
- - BIG RIVERS RURAL ELECTRIC
CO-OPERATIVE CORPORATION -
/42;// /A’?éziff.éz
I ftr] Arees .
Robert Reid, Sr., President
ATTEST: '

MM_

D. B. ’w11son, Secretary

This dinstrument prepared by:

.0F WEST MARK&%LL & - BRYANT

Suite 380 Imperial Bu11d1ng
110 Third Street
Henderson, Kentucky 42420



‘1971 ("Power Sales Contract!), by and between the Clty of

.. tlculars

POWER SALES CONTRACT .

Amendment #2

The Power Salee Contract entered inte as of Augusu-d,

'1970, as amended by Amendment 1 entered 1nto as. of March 2.

o

"ZHenderson Kentucky and Blg Rlvers Rural Eleetrlc Co—Operatlve‘

. ..,,:..

: Corporatlon 15 hereby further amended 1n the follow1nv par— ;l:

1. Sectlon 2. 9 is ‘amended to read.as follews iiﬁfﬁ
"2 .9, Statlon Two Bonds (uhe Bonds) . The Electrlc
nght and Power Revenue Bonde auuhorlzed sold and 1ssued
by Glty pursuant to the Bond Drdlnance, to prOV1de for
" the.costs of acqulsltlon, constructlon ‘and start—up of
'Clty s Statlon TWwo and shall mean and include (1) the

' Electric Light and Power Revenue Refundlng Bonds, Ste—f'” ]

tlon Two Serles dated March i, 1973, authorlzed under ?'

the Bond Ordlnanee te refund the Electrlc nght and e

Power Revenue Bonds Staticn Two Serles dated March l

-

-'~1971 1ssued under the Bond Ordlnance (11) addltlonal

' -bonds, ir any,authorlzed and issued under the Bond ;;ﬂf';f“ﬁ

.Qrdlnenee to provide for such -costs of Station Ewo lng}'f
excess of original eetimatesj and (iii) subject. to then
wrltten approval of Big Rivers, addltlonal bcnds, 1f any,

authorl ed and issued under the Bond Ordlnance to_f;nance :

EXHIBIT

Blumberg Ho, 5208
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any Additlonal Progect (as deflned in the Bond Ordlnance'

'-for utatlon Two.
:,2. Sectlen 21.2 1s amended to read as follows:
"21.2. - It is undersnood by the partles, however,
that the requirement of Sectlon 21.1 hereof w1ll no. ,'
: longer ‘be- effeetlve 1n the evenst and to the extent that

’ -—-.

any ‘change in the appllcable statute, regulatlons or

1

'rullngs ol the Internal Revenue Serv1ce should occur o

pursuant to which interest on the Bonds, lncludlng_the
Electrlc nght and Power Revenue Refunding Bcnds, Sta—.
.tan Two Series dated March 1, 1973 and the Electrlc
nght and Power Revenue Bonds, Statlon Two Serles -

..daued Mareh 1, 1971 issued under the Bond Ordlnance,

' would remain exempt from federal 1ncome naxation 1n the L

-

absence of compliance w1th such requlrement o

3. The parties to this Amendment ”2 hereby agree

that all references to the Fower Sales Contract in the Pewer ff-xJ -
' Plant Consnructlon and Operatlon Agreement dated August 1
‘-1970 as amended and the J01nt Facilltles Agreement dated

-VxAugust i, 1970, both by and between the partlee_hereto{.

.shall be deemed to include and refer to the Power Sales;,;'

Contract, as amended by this Anendment ”2

4, A1 prov1sions of the Power Sales Contra0u-

‘ghall remain in full force &and effect, ercept a5 amended by

this Amendment #2.



5. lﬂls Amnndm=nt #2 to uhe Power Sales Coqtrgct

—.shall ‘take effect upon the *ssunnce of uhe ?1=ctr*c ngh*'
.and Power Revenue Ee;unding Bonds, Staticn Two Series dated‘

; harcb 1, 1973 in accordance with the terms of the Bond - T

'Grd‘nanﬂe and the‘pajment and dlscharge -ef the lien of” the“

KN

'_Elecurﬁc L'ght aﬁd Power Revenue Bonds Statlon ﬁwo S,rles_;-‘,
e

. dated March 1, 1971 in accordancs Wluh the prov1sxons of .-~

{Art:cle III of the Bond Drdinance.

Exﬂcuted at Hendersnn, Yentucky th1= %’ -:déYsti -

Sf;zrcli cs 1873 R . ‘T

CITY OF EENDERSON, KENTUCEY - .

- .

" ATTEST: ",' . e Sdyer .
. Cluy Cle?%// ) T S

"

CITY OF HERDERSON UEILITY COMMISSION =

[eITY SEALY

"ATTEST:.




BiG RIVERS RUBAL *l“CTRIC CO—O?ZR&TLV" .o

CORPORATION

W,d;@/

ATTJST . . Co s Pre51aen$

M//Jau/ T s

- This instrument prepared by.

V‘/"" %ﬂ L@%ﬁ"ﬁ(’ -
. N




AMENDUERTE T0 CONTRACTE
AMONG OITX OF EENDERSON, XENTUCRY
¢y OF EENDERSON UTTLITY COMMIEEION
AND 3IG RIVERS ELECTRIC CORPORATION

These Amendments entered-into as of May 1, 1993 (the "May 1,
l 1993 Lnendme‘nts" ) by and betmae.n City of henderson, Kentucky, a
.munlc1pa‘ cornaratlon and city of the second class organized under
-the laws or Kentucky, - of 222 Fzrst Street Hendersen, KY 42420,
,‘Ci*y cf HEBdersan Utility CommszLOn, a publlc bcay pol;tzc andi
‘ corporate organized under Kentucky Revised S._atutes 86.520 and
related statutes, of 100 Fifth Street, Henderson, XY 42420, the
said City and Commission being referred to herein collectively as
ncityt, and Big Rivers Electric Corporation, a rural electric
cooperative corporation oz;'qanized under Chapter 272 of the Kentucky
Revised Statutes, P.O. Box 24, 201 Third Street, Henderson, XY
42420, known as YBig Rivers" herein. - '
WITNESSETH:

WHERTAS, the parties hereto are parties to a Power -Sales
Contract, a Power Plant Construction and Operation Agreement and &
Joint Facilities Agreement all dated August 1, 1570 and Big Rivers
and City of Henderson OUtility Commission are parties to an
Agreement For Transmission and Transfaormation Capacity dated April
11, 1975, the Spare Transformer Agreement dated July 11, 1972, the
System Reserves Agreement dated January 1, 1974, the Agresment aof
2pril 8, 1880 regarding O&M and R&R Funds, and the Agreement of
February 15, 1921 concerning Administrative and Gemeral Costs, all
of such contracts and agreements as amended being known herein as

the "Contracts®™ and incorporated herein by reference, and

EXHIBIT

Blumbrg Mo, 5203
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WHEREAS, pursuant to the Contracts, and fo ordinances of the

Crty of Henderson, Kentucky prov:.dlng for-the sale of J.ts electrlc

v
-

_revenue bonds, an electrlc. generatlng statlcn consisting . o
: gene-ra'ting’Units 1l and 2, -each. described in the Contracts as h'aV.ing'
175“3139‘3‘\’31'-1'2 capacity, and reltated facilities all known herein as

"Stat:.on Two"- were constructed and are now owned by the. c:.ty of

Henderson, Kentucky and operated under the cgntracts with Big
'RJ.Vers, and ) | ‘

WHEREAS, City and Big Rij{iers- have agreed that Station Twci'm'us,'t .
be equipped with a Flue Gas Die_'sul.fur,iza?ion System ("knov}n herein
as the "Station Two FGD System!)- to comply with the-IQQO Amendments
~ to the Ciean Air Act (acid Rain Act), ané

WHEREAS, certain fac:.llt:l.es now- owned by B:Lg Rlvers subj ect to.
:certam mortgage, liens, and used in cperatlng the- FGD System of B:Lg
Rivers’ Green Generating Statlpn, can -be used jointly by the Green
Station and by Station Two, tnus greatly reducing the cost of the
|

?taticn 'ml.ro FGD System, and
WHEREAS, the Station Two FGD System will reguire financing in
whole or in part by sale of em'i_:'_Lssion allowances granted under. the
Acid Rain Act, funds from the-;_;.:"tej:ion Two Renewal "and R.eplacemeixt
Fund and the Station Two 0pe|';1_‘7af:-ions ang Maintenance Fund, and
revenues from the. respective; electric utility systems of the
parties hereto. '
NOW, THEREFORE, in order tc comply with the Acid Rain act, and
prov1de for the financing, constructlcn, and operation of the

Station Two FGD Systenm a’s S_a part of Station Twe, and in.



sconsideration of the mutual covenants herein contained, it is
iqovenanted and agreed among the parties hereto as follows:

:. ALI, CONTRACTS
:F_acilit:j.es A'greemen.t and the Agreement for . 'I‘ransmjfssion *and
;Trransf'c:rmatiqﬁ'_bapacity shall terminate on-ﬂc;tober i1, 2003'., unless
Eotperwise _'te_rminated, or extended, .as her'eih"_-p“if;vided. ﬁnless

otherwise terminated, or 'exteﬁded_, as herein

-

iarovide;;l_,_-_ the Joint
Facilities Agreement.shall terminaté' :Ln ac-:cordance? w:Lth Section 8
of said Agreement, and the Agreement for Transmission and
_Transformaé-ion 'éapacity shall terminate in .ac:cordance with Section
3‘7.2 of said Agreement. .

Big_Rivers shall have three options for extending the
terms of the Contracts, as amended, on the same terms and
conditions thereof, as_follc:ws:

1.1 By written notice to City on or before October 31,
1998, to extend the terms for the operating life of Station Tw:.a,
the ope'rating life of which shall be considered to continue for so
long as Unit One and Unit Two, or either of them, is operated, or
is capable of normal, continuous, reliable operation for the
economically competitive preoduction of electricity, temporary
outages excepted.

i.2 If Big Rivers does not exercise the optionr granted
in subparagraph 1.1, by written notice to City on or before October
31, 1998, Big Rivers may extend the terms for five years from

October 31, 2003 to October 31, 2008B.

5
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1. The terms of all of " the Contracts exc..ept_the Join‘q_ﬂﬂi‘-"



1.3 If Big Rivers exercises the eptien granted in 1.2,
by written notlce to C1ty on or before Octcber 31, 2003, Blg Rivers
‘may extend the terms for an addltlonal flve year term from October
31, 2008 to October 31, 20D013.

i .
1.4 Notwithstanding! any other '~ provision in the

Contracts, (a) all of- them, except the Joxnt FaCllltlES Agreenent_ '

and the.Agreement for Transm1551on and Transfcrmatlon Capac1ty, and
!
any- optlcns for their renewal “shall termlnate 90 days -after Big

Rivers allccatlon of capac1ty from Clty s Statlcn-Two shall be'”

zero, and (b) the terms of all of the Contracts shall be extended
automaticaily dhﬁ;l all Statiop Two revenue bpndgLof the City of
Henderson which have been approved by Big Rivers have ‘beén paid.

2. The Contract Year of all of the Contracts shall commerice

on June 1 and end on May 31‘of;eééh year to conform to City‘s"

fiscal year, except that the Contract Year for the last year of tﬁe_

contracts shall end on the last day of the ;erm then in effect.
5. The effective date of these May 1, 1993 Zmendments shail
be the'date following their exgcution upon which the last of all
required approvals and cregitors’ lien subordinations or
accommodations satisfactory. to the parties herecf have been
obtained, including approvals "of the Rural Electrification
Administration, the EKentucky gublic Service Commission, and any
other public regulatory body whosé approval is reguired, prbvided,
however, that the effective date shall then be  retrocactive to
February 1, 1993.

4. Nothing herein contained shall constitute general



. obligations of the City .pf Henderson within Kentucky Constitutional
. ,restr:.ctlons an such cbligations. The obliqatj:chs herein impcsed‘
on C1ty of Henderscm shall be porne ent:.rely from revenues or -other.
legally avallable funds of C:J.ty s electr:.c 1:Lgh1: and’ powe.r system.
POWER SALES CONTR.'ACT

5. THE POWER SALES CONTRACT OF AUGUST 1, 1870, AS HERETOFORE

AMENDED, IS FURTHER AMENDED 2S FoLLows-

5.1' SECTIOR 2.2' 15 AMENDED TO READ B8 FOLLOWS:

Station Two: City‘s 350-megawatt generating station (now

rated at 315 MW net send out capacity)}, located at a site
-on Green River in Henderson County, Kentucky, and, to thé-

extent furnisheéd and owned by City, all aux:LllaIy
facilities, joint use facilities and related facilities,

. additions, expansions and improvements thereto, inciunding

the Station Two FGD System added thereto, ani renewals

and replacements, but excluding the City Transmission and
Transformation Facilities =as herein’ defined, and

' excluding facilities furnished and owned by Big Rivers.
The.ownership and location of Station Two, &nd aux:.lla.ry,

‘ joint use and related facilities thereon as-owned or te
be owned by City, and those furnishéd and owned or to be
owned by Big Rivers are shown in Exhibits 1 and 2 hereto.’,

5.2 BEC‘I'IOH 3.3 IB AMENDED TO READ AS FOLLOWE:

The capacity of .the Station Two which is su:.plus to the
City’s needs will be allotted to Big Rivers on the basis
of -five years advance written hotice from the city, and
Big Rivers shall have the right to receive, and the
ebligation to take and pay for the capacity of Station
Two so allotted to it in the manner héerein provided.’
City may -adjust its five vear projectién of capacity
needs in an amount not to exceed five (5) megawatts in
any one contract year. Any capacity not utilized by city
may be used by Big Rivers. The present allocation of
Station Two capacity is 82.B6% to B:Lg Rivers and 17.14%
teo City.

5.3 BSECTION 3.6 AS AMENDED BY AMENDMENT NUMBER ONE OF
MARCH 2, -1971 IE AMENDED 70 .READ AS FOLLOWS:

. The Total Capacity of Station Twe as referred to herein-
. shall be the average of the total continuous net send-ocut

5
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capablllty of all generatlng units in Station Two. The
parties. agree thatlthe present total capacity is 315-
megawatts. - The parties .recognize that Station Two
capacity wlll be reduced by the power reguired to operate
the Station Two ‘FGD System. " Either party .hereto may:
request tests from| time. to -time on thirty days prior
notice to determlne the current Total Capacity- Such
tests shall be of bt least twenty-four hours duration
under actual load carrylng conditions, when -the equipment
is operated ‘at rated pressure’ -and temperature with all.
guxiliary’ equlpmentlln service, and at a pover factor of
approxxnIately ninety percent (90%) The measurement’ will
-be made dt the 161° KV metering p01nts at the Statlon Two
Switch Yard.

5.4 szcmxon 3.7 Isiznnmnnn TO READ AS FOLLOWS: -

The total continuous net send-out capability of any new
unit of Station Two shall be tested on or before the gate.
of commercial operatlon thereof, .and the capacity as thus
determined will remain the established Total Capacity of -
such unit until changed by tests requested by either
party- .

5.5 SECTION 6.2 Islauznnﬁn.wo READ. AB EOLLOWB:

Capacity charges tq Big Rivers for any Monthly Billing
Period shall be the same proportion of the Total Capacity
costs of .Station Two for such Monthly Billing Periecd as
Blg'Rlvers allocation of surplus net send-out capacity of
Station Two during ‘such Monthly Billing Period bears to
the total net send-ocut capacity of Station Two for such
Monthly Billing Period as establlshed pursuant to Section
3 of this Agreement{

5.6 SECTION 6.6 18 AMENDED BY ADDING SURDARAGRAPH (d)
TEERETO 28 FOLLOWS' ' g i

(d) The addltlonallpayments described in this Section-
- 6.6 and the fqurteen and one-half cents per. month
per kilowatt of the Total Capaclty of Station Two
charged to the|C1ty as 'described in Section 13.6 of
the . Power Plant Construction and: Operation
Agreement between the parties of August 1, 1970,
shall. both terminate on October 31, 2003, despite
changes in the)]terms of the Contracts.

5.7 THE FIRST SENTENCE OF SECTION .9 .4 I8 AMENDED TO READ

AE FOLLGCOWS:




FOLLOWING:

As quickly as 1is reasonably possible, but in no event
later than one hundred twenty (120) days after the end of.
sach Contract Year Big Rivers shall submit te City =a
detailed statement of the actual capacity costs for all
Monthly Billing Periods of such Contract Year, based on
the annual audit of accounts provided for :_'Ln Section 11.-

5.8 SECTION 15 IS 2XAMENDED BY ADDING TEERETO TEE

15.2 In addition -to’ ahd -not in' substitution for thé
other- remedies of the 'City’ provided under this
Agreement, * or, by .other legal,®-equitable, or
adm:.nlstrat':.‘ve .remedies, if Big- Rivers shall,
defzult in making any payment properly.owing under
this Agreement and {a) such.default.continues for
sixty days following written mnotice thereof by the
City to Big Rivers or (b) if an Event of Default
occurs under the RESTRUCTURING - - AGREEMENT dated
ABugust 31, 1987 among Big Rivers, the United States
of RAmerica, acting through the Administrator of
Rural Electrification Administration, Manufacturers’
Hanover Trust Company and Irving Trust Company, and
their successors and assigns by reason of which any

or all of the credltors therein described declare .

2ll debts owing to one or more of such creditors to
be due and payable, the City may at any time
thereafter have the following add:.tlonal rights and
remedies:

(1) on 5 days prior written.-notice to Big R.rve.rs,
city may, until  such default is corrected,
make sales to others .0of power generated by
Station Two and allocated hereunder to Big
Rivers and shall collect the proceeds from
such sales and, subject to the provisions- of
the Bond Ordinance, :shall apply them as a
credit to capacity charges-owilg by’ Bn.g Rivers
to the City, then to. payments tec Big Rivers con
Big Rivers’ é&ost of operation and maintenance
of Station Two, including .its fuel and lime
costs and any excess to B:Lg Rivers until Big
Rivers’ payment.default :I.s corrected. .

(2) oOn thirty days ‘written. nctlce by City to Big
Rivers, and if Big Rivers defaults to eCity
have not been corrected,. City midy terminate
all contracts with Big-. R:.vers with respect to
Station Two and assume immediate possession
and operation of Station Two and sell and
subject to the crediting procedure of



subparagraph (3), retain the proceeds of all

sales of power dgenerated py Station Two

thereafter; provided that no such sales shall
L - replace sales made by -Big Rivers and/er its .
- . distribution co-op members under then existing
- contracts. .

(3) Ko rights . exercised- by ~City under
: subparagraphs .(1) and (2}, .or ei-thgr- of "them,

. -shall relieve,K Big Rivers of its “continuing
-czbllgat:l.ons to pay that portien of the .debt
B service costs wh.:.ch are allocated to it when -
such r:,gl‘_;ts . were first- exercised by -City,
credited. In ' the case- of . sales under

- subparagraph (1) by-any revenues provided from
.the sale ©of Big Rivers allocated ‘capacity as’

provided’ in .subparagraph. (). above, and - >

credited in , the ©case of sales under
subparagraph (2) by any revenues received from
+ the sale’ of Big Rivers prior allocation in
excess of operation and maintenance costs of
Station Two, including fuel and l:'une costs.

(4) In the exercise of its rights under the
preceding subparagraphs (1) and (2), .Gity
shall have the right (a) to use Big Rivers
transnission system for transmitting power in
performance of off system power sales made by
City from Station Two at: 'fair market wheeling
charges then prevailing in Indiana and
Kentucky and (b) cantinue the uvse of Joint Use
Facilities by Dbearing +the costs thereof

. calculated according to ‘the Joint Facilities
‘Agreement.

(5) City shall make no sales under the preceding

- subparagraph (1) on any téerm or condition

.. which would adversely affect the rights or

T secur:.ty of holders -of Staticn Two bonds, or

impair or adversely affect the ellg:.blln.ty for

tax exemption of interest on such bonds or, if

" notified by Ba.g Rivers prior to any agreement

' to make such sales, adversely affect the

r:.ghts, or security of holders of notes.of Big

: Rivers secured by Big Rivers’ interest in the

- Joint Use Facilities or in the Reid and Green

Stations. C:Lty shall give Big Rivers written

" notice five (5) business days prier to
entering into any agreement for such sales.

15.3 In addition to, and not in substitution for, the
other remedies of Big Riwérs provided under this

8



Agreement, or by any other legal, eguitable or
administrative remedies, if City defanlts in making
any payments properly owing under the Contracts and
such default continues for 60 _days follewing
written notice thereof by Big Rivers to City. Big
Rivers may at any time thereafter, if all Station
Two Revenue Bonds approved -by Big Rivers have been
paid, on 30 days written notice by Big Rivers teo
Ccity, and if City’s defaults to Big Rivers have not
been corrected, then Big  'Rivers may terminata all
contracts with Clty with respect to Stationm Two, in
‘which ‘event. Big Rivers shall have the continued
right to use of Joint Use Facilities by paying the
capacity ‘costs therec:f ca.lc:ulated in accordance
with the Joint Facllltles Agreement

5.10 SECTION 21.1 AS RENUMBERED TO 22.1 IN THE MARCE 2,
1971 EMENDMENT IS AMENDED AS PROVIDED IN SECTION 1 OF THE MAY 1,
1993 AMENDMENTS.
POWER PLANT CONSTRUCTION AND OPERATION. AGREEMENT

6. THP TOWER PLANT CONSTRUCTION AND OPERETION AGREEMENT oF
AUGDST 1, 1970, AS AMENDED, IS FURTHER AMENDED AS FOLLOWE:
' §.1 SECTION 1.3 IS ZMENDED BY ADDING THERETO THE
POLLOWING:

Such Interconnection Agreement was supplemented and
amended by an Amended Agreement dated October 13, 1981
and by a "FIRST AMENDMENT" dated January 10, 1989 which
are in effect.

6.2 BECYTION 4 I AMENDED BY ADDING THE FOLLOWING:

4.5 City, with the approval of Big Rivers, has entered
into a Contract - dated February 5, 1993 with
Wheelabrator Air Pollution Control Inc., for the
construction and installation of a porticn of the
Station Two FGD System. City will enter into such
further contracts as are necessary, and as are
approved by Big Rivers which approval shall not be
uhreasonably withheld, to complete the design,
construction, installation and operation of the
Station Two System. City and Big Rivers shall each
immediately seek such permits and approvals as are
required of each of them. -



Big Rivers shall provide one engineering
representative and one clerk to work with the
engineering firm employed by +the cCity as the
owner’s Tepresentative on the S$tation Two FGD
System  project. " City will provide ocne
representative already -assigned to Station Two.
The cost of thése three representatives, including
salaries, benefits and out-of-pocket expenses,
shall be considered capital costs.of the project.

211 proceeds from the . sale of S0, =zllowances

‘aXlocated to ‘Station Two, from . whatsoever source,

in e%Xcess of those needed’ £é& Station Two operatlon
shall be divided.between City and Big Rivers in the
propcrtlcns ‘of-"17.14% to City and -82.86% to Big
Rivers. 'The ‘sale of all ‘Station Two. allowances
shall be approved by the City and Big Rivers.

Until such time as a sum equal to the net proceeds
of the sale of Station Two $0, allowances has been
raid on the costs of the Statn.on Two FGD Systemn,
the parties hereto shall bear such scrubber costs
in' the proportions of 17.14% to the City and 82.86%
to Big Rivers. Thereafter costs of the Station Two

'FGD System shall be borne in the propertion of

capacity allocation established under Section 5.2
of the May 1, 1993 Amendments.

Except as otherwise agreed by the parties, all

invoices for the design, construction and.

installation of the Station Two FGD System shall be
issued to City and paid by City pursuant to Section
4.11 herecf. <City shall bill Big Rivers monthly
for its share of such costs as ‘determined by
Section 4.8 hereof and Big Rivers shall pay such
share pursuant to Section 4.10 hereof.

Big Rivers shall pay the amounts billed to it by
city under Section 4.9 hereof to the Trustee from
time to time in sufficient amounts to satisfy
progress payments required on contracts executed by
City for the design, construction and installation
of said FGD System. City‘’s remaining portion of
the costs for the Station Two FGD System shall be
paid by City from time to time in sufficient
amounts to satisfy preogress payments required on
said contracts.

City shall instruct the Trustee to remit all sums
paid under Section 4.10 hereof for the design,

construction, and installation of the Station Two’

FGD System to City for deposit into the Station Two

10



account in the Renewals and Replacement Fund, out
of which City shall timely pay all costs due on the
Station Two FGD System.

JOINT FACILITIES AGREﬁKEHT~

7. THE JOINT FACILITIES AGREEMENT IS AMENDED AS FOLLOWS:

7.1

'3.1{a)

7.2

SECTION 2.1 IS AMENDED BY ADDING TEE. FOLLOWING:
Big Rivers has he:etoforé allocated for . the
continuing joint use of the parties the facilities
listed on Exhibit 1, Page 2, Part C hereto.

SECTION 3.2 IS AMENDED BY ADDING THE POLLOWING AT

THE END TEEREQF:

7+3

~ - FOLLOWS:
3.3

The auxiliary facilities which City has previously
allocated for the joint use of .the parties are

"listed in Exhibit 1, Pages 1 and 2, Part B.

NEW SUEPARAGRAPHS SEALL BE ADDED TO SECTION 3 AS

Big Rivers will allocate for the continuing joint
use of the parties in the operation of .their
respective generating stations (Big Rivers Green
Station and City’s Station Two) those Green Station
FGD System Facilities described in Exhibit 1, Page
3, Part C hereto. For such use, Big Rivers shall
be paid by City a prorated share of the annual
carrying costs, calculated as:

Statiaon Two net capacity
Station Two plus Green Station net capacities

Currently 315 MW
" 755 MW

times the net book value of those facilities as of

December 31, 1994, i.e. $21,675,601.32, further
multiplied by a capital carrying charge rate of
11.5 percent.

City’s payment to Big Rivers shall be included as a
cost under Paragraph (g) of Section 6.3 of the
Power Sales Contract between the partie-. A

The costs of operating and maintaining the FGD

L3



Joint Facilities described in =xhibit 1, Page 3,
Parts B and C hereto, and the cost of sludge .
stackcut and dispesal (inclunding haulage and
depcsit in appropriate landfills) thersfrom, shall .
be allocated to the Green Station and Station Two

(except for the cost of coal and -lime which shall. .

‘be provided by ‘each party for its own use) in the
proportions in which the stations ‘put sulfur
through the Green and Station Two. FGD systemns,
based upon the tonnage of lime and coal and the
sulfur ané BTU content of .the coal, and calculated '
‘as shown in the following example. :

R_asznw pkzyaanmxoxl

1) . Assume lime, power. ’ -_xna:.ntenagce and lab:;_'-r costs .= .

$1c,000,000/yr.

2) From additive fesd flowmeters -~ 70,000 Tans Per Year
(TPY¥} of lime went to Green absorners and a5 P00 TPY went to
Station Two absorbers,

3) The Station Two porticn of the “reagent prep' OiM costs:

$10,000,000 x [ 45, 000 1 = §3,913,000/yT
. [70,000 + 45,000)

: 4) Assume BREC coal to Station Two is 4% sulfur and 1,200
BTU/1b. HMPL cozl to Station Two is 2.6% sulfur and 12,000 BTU/1lb.

11,200

2.6 (19,500) = 4,22 1bs. SO,/mmBTU
12,000

Where 19,500 is the conversion factor for 2 lbs. of $0, per lb. of
sulfur, assum.ng 87.5% of the sulfur in the coal is captured in the
flue gas stream.

5) The HMPL portion of Station Twe "reagent prep® © & M
would be:s ’

$23,913,000 x (4.223% x (HMPL coal HTU burn) 1
[(4.22) % (BEMPL coal BIU burm) + (6.96) x (BEREC ceal BTU burn)]

1 The 1eagent preparation facilities and the waste treatment
facilities are located in separate areas.

12



if for example: the HMPL coal BTU burn were: 2,577,555 X 105

the BREC cocal BTU burn were: -11, 143 418 x 108

then the HMPL portion .comes to $546,200/yr.

) WESTE TREATMENT

The “waste treatment®™ arez power, maintenance and labor costs
and the scrubber sludge dispogsal and storage costs would be split

s:.m:.la.rly e

except that Green and BMPL bleed flowmeters would be

used to calculate TPY of waste.to be treated and stored. The TPY
_of waste treated VOuld be used in step (2) mstead of TPY lime. .

7.4

POLLOWS:

THE-SECOND SENTENCE OF SECTION 4.1 Is 2AMENDED '.'.‘O READ AS

Title to those jolnt use facilities or portions thereof -

provided by Big R:.vers, J.nclud:\.ng the FGD Joint
Facilities, will remain in Big Rivers, and =2ll such
facilities will be clearly and parmanently marked as the
. property of Big Rivers.

SECTION 5.1 IS AMENDED TO READ AS ‘?DLI:DWS.:_

The costs of providing City‘s joint use facilities and of
modifying Big Rivers’ Jjoint use facilities (other than
the FGD Scrubber facilities} as provided herein have been
paid out of the proceeds of the Station Two Bonds. The
cost of modifying the Joint Use Facilities described in.
Exhibit 1, Page 3, Parts B & C for use by Big Rivers’
Green Station and the City‘’s Station Two shall be
allocated to Station Two. The cost of additional
modifications shall be allocated between Big Rivers’
Green Station and the City’s Station Two using +the
methodology provided in Section 13.8 of the Power Plant
Construction and Operation Agreement. The amounts so
allocated teo City’s Station Two shall be further
allocated between Big Rivers and City in the proportion

.0of capacity allocation established under Section 5.2 of

the May 1, 1993 Amendments. Subject to the provisions of
Sections 3.3 and 3.4 of this Agreement, the costs of
operating, maintaining, repairing, renewing, replacing,
and adding to such Jjoint use facilities shall be
allocated to the parties’ respective generating stations
as provided in Section 13 of the parties’ Power Plant
Construction and Operation Agreement.

STATION TWO DECOMMISSIONING COSTS

If Big Rivers exercises its .option under Section 1.1 of

13



the May 1, 1993 Amendments to extend the life of the Contracts for

~ the operatlng life of Station Two, as heretofore defined, the

partn,es shall bear decomm:.sslonlng costs of Station Two in the

"proportlons in which they shared canaclty costs during the life of

Station Two .

TN TES‘I‘IMONY WHEREOF the parties hereto Have executed thls

Agreement J.n multlple counterparts as ‘of” :l:he date first here:.n

wrlt'.ten _ o
This 019#' day of June, 1993

CITY OF HENDERSON, KENTUCKY

- . Ry

By !
illiam L. Newlman, Mayor

i .. A T:
/Xty Clerk '
- (City Seal)

CITY OF HENDERSON UTILITY COMMISSION

By Sp—

BIG RIVERS ELECTRIC CORPCRATION

Morton Henshaw, President

ATTEST:
T, /?/5}/5 IAAA

William Eriscoe, Secretary
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BIU Rl"ﬁ ELECTRIC CORPORATION '

June 25, 1993

s

- )
. wr st

"Kandel Bryan General Kanage.r
City of.Henderson Utility Ccmnnss:.on .

*B,0./Box B, 100 5th Strest _ oLt sEs T s

Hendersan, K!r 42420

_ Dear Kendel‘
In accordance with your nmessage to Travis Housley, and in lien .

of amending Exhibit 1 to the May 1, 1993 Amendments, this letter is
to confirm that the following three items are included within the
Ete., Part B, Item 20, as "Joint Use Facilities provided by and
owned by the City but located on Big Rivers property®: .

1, 'Dnit heat and air conditioner units for the su.bstation .

. control building;
~ ' 2. outdeoor substation lighting and control building

lighting; and

3. Prefabricated metal control building, with reinforced
concrete foundation. )

If this conforms to your understanding, pleasé sign both
capies of this letter, keep one for your f£iles and return one to me
for.my file.

Sincerely yours,
BIG RIVERS ELECTRTC .CORPORATION

By: gé -'é, M

P.A. Schmitz, Ge:@l .‘Hanagex.;

This letter correctly states our undersﬁanding and agreement.
Dated this 7@ day of June, 1993.
CITY OF EENDERSON UTILITY COMMISSION

oy: (Bt D Bsen

“Kendel Brvyan,. General Manager )

-

-
-
.

-

Post Office Box24. Henderson. Kv ma.:nx"réméw g Wi M Lo
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PART A. -

EXISTING HMP&L STATION TWO FACILITIES

A11 -Station Two faéi1itie§ Jocated on Citj property are owned by the
City.of Henderson Utility Commission except the BTG control board for

" Big Rivers' Reid Unit 1. This property is indicated as areas A and B
‘on Exhibit 2. The Reid control board is now located in the Station Two
‘control room. The Station Twe facilities are:

‘Two Cooling Towers, Ecodyne Model 670 2-71011, S/N E-70-12783 and

‘E-70-12784
Four Circulating Water Pumps Byron Jackson Mndeﬁ 57RXM S/N T11-C-1621,
711-C-1622, 711-C-1623, and 711-C-1624

."One Turane Building 1nc]ud1ng Control Room, Sn1tchgear, Eans Pumps
' “Motors; Coal Pulverizers and Other Plant Aux1113ry Equipment.

Two Steam Generators, Riley Stoker, National Board Nos. 2292 (repair no.

. 390) and 2379, S/N 3576 and 3675.

Two Turbine Generators, One General Electric S/N 178863, One Westinghouse
S/N 13A43311/43321

"Two Electrostatic Precipitators, Research Cottrell, Model No. B11LC52FSX30

One .Chimney, 350 feet tall, concrete shell with brick liner, serving both
units

Joint Use Facilities Provided By and Owned By the City But Located on
Big Rivers' Property.

Barge Mooring Cells Nos. 1N, 2N, 3N, 4N, 1S, 2S5, 35 and 4S as shown on"’
Burns & Roe Drawing No. 04-3280-S3200

One Coal Barge Unloader, McDowell Wellman, 1000 net ton/hr capacity '
Eight Coal Conveyors 1, 2, 3A, 3B, 4A, 4B, 5B and 6B, as shown on attached
Exhibit 2

One Reclaim Hopper which feeds coal conveyors 4A and 4B

* One Crusher House fed by conveyor No. 1

One Tugboat - The "William Newman" 37 feet long, 21.27 gross tons, 14.0 net
tons, coastguard capacity 350 HP

One Water Treatment Plant With Demineralizer Building and associated
equipment

One 50,000 Gallon Capacity Fuel 01 Storage Tank & Distribution System

One Flyash Silo, Sump & System Components

One Prefab Metal Warehouse adjacent to Fly Ash Silo

Coal Handling Equipment As Listed In Continuous Property Records

One Lot of Materials & Spare Parts in Big Rivers Warehouse No. 15 as
defined by inventory control records

One Ash Pond and Effluent Lines

Circulating Water Lines as shown on attached Exhibit 2

Station Two Ash Pond Dredgings in Green Station Sludge Dispesal Landfill
adjacent to Green River south of Green Station

Four 161KV 0i1 Circuit Breakers, General Electric, S/N 0138A7206208,
0139A7206209, 0139A7206212, 0139A7206213, located in Plant Switchyard."

Two Step-up Transformers, McGraw Edison, S/N C-04280-5-1, C-04280-5-2,
located in Plant Switchyard _

Two Auxiliary Transformers, Westinghouse, S/N RCP 37261, RCP 37262, located
in Plant Switchyard.

o

Exhibit 1, Page 1 of 3

Lol |
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PART C.

One Excitation Transformer; General Electric, S/N D-587562, located in

Plant Switchyard.
Gne Lot of Line Tenm1na1 Stfuctures, Bus "Relay Panels Etc.,. located in-

P1ant Sw1tchyard as shown. on attached Exh1b1t 2 .

Jo1nt Use Facilities Owned by BJQ R1vers and Tocated on B1g R1vers
property

. Reid Intake Structure, Two Pumps and C1rcu1at1ng Water System ta serve -

Reid Unit 1° :
Coal Systém Crusher Tower supp11ed by coal” conveyors 4A and 4B
Loal Conveyors Number'5A and 6A as ‘shown .on attached Exhibit 2

-Plant. Entrance Roads frum-h1ghways 2096 and 2097 and Two cuncrete BTnck

. " ‘Guardhouses*

Reid Office Building and Ma1ntenance Shop

Reid Grounding Transformer Eastern S/N PMR427988

‘Sewage Treatment Facility for Reid, Green and HMP&L Station Two power
plants .-

Fire Water System for Reid Station

Switchyard Control House for Breaker Controls -as shown on attached

Exhibit 2

Other Facilities Owned by the City of Henderson Utility tu&m1ss1on But
Not Classified as Joint -Use-Facilities, 2 portion or all of which is
located on Big Rivers property

One 161KV Line from Reid EHV Substation to City Substation No. 4.
One Line Terminal Bay and Associated Equipment in Reid EHV Substation for -
City 161KV Line to City Substation No. 4.

Fifty Percent (50%) Ownership of 161/69 KV Transformer Gl, Westinghouse,
S/N RLP 15941) at Henderson County Substation, and related substation
facilities.

Ten Percent (10%) Ownership of Big Rivers 161KV Line from Station Two
Switchyard to Henderson County Substatien.

Forty Percent (40%} Ownership of Spare Step Up Transformer (General
Electric 'S/N K 547026) & Railcar (No. BREX 242).

One 69KV Transmission Line from plant switchyard to City Substation Na. 2

T
_—

Exhibit 1, Page 2 of 3
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. . Two New Thickener Underflow Lines and Two Flow Monitors

.y
B

10.
11.

PART B.

1.

5.

PART C.

2.
3.
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PROPOSED HMP&L STATICN TWO
FACILITIES FOR FGD SCRUBBER SYSTEM

Station Two FGD Faciiities To.Be Ouwned by C1ty of Henderson on B1g R1vers

) Froperty

FGD System Chimney, 350' Tall
Two Wheelabrator Absorber Modules, Building & Assac1ated Equ1pment

Two Booster Fans

Auxiliary Bu11d1ng as shown on attached Exhibit 2 containing Controls and
Electrical Equipment, Maintenance, Locker and.Shower Facilities

One Station Two Slaker Building Enc]ns1ng Three Slaking Tanks & Equ1pment
One Station Two Additive Hold Tank -

Twa L1me ‘Feed Conveyors frnm B1g Rlvers Green Station Lime Sturage

" Siles 201 & 2C2 R |
Two Additive Feed Systems Stat1on Two Scrubber System Includes Pipe & P1pe ‘.“a?;

Rack
Two Bleed Slurry Systems to B1g R1vers Green Stat1on Pr1mary Dewater1ng

System Including Pipe, Pipe Rack & Splitter Boxes

Two New Thickener Return Water Tanks & Controls

One New Filtrate Surge Tank and Controls

One Electrical Power Supply for FGD System, with redundant feeds including
power transformer, bus work, relay panels and metering equipment

FGD Joint Use Facilities To Be Owned by City of Henderson on Big Rivers
Property

Two L1me Slaking Water Pumps and Lines to Slaking Building

Two Pug Mill Mixers (Listed Manufacturer and Serial Nos. when known) .

One Vacuum Filter and Associated Equipment Including Building Expans1nn as
shown on attached Exhibit 2

Two Control Systems on Big Rivérs' Green Station Thickemer Return Water
Tanks

Existing Facilities Owned By Big Rivers Electric For Green ﬁtat1on FGD
System As Shown On Attached Exhibit 2 Which Will Be Jointly Used By Green
Station and HMP&L Station Two And Which Are Lecated On Big Rivers Property

One Lime Barge Unloader, Drave Wellman 200/400 Net Ton/Hr Capacity For
Lime, 1500 Net Ton/Hr Capacity For Coal

One Lime Conveyor L1 and Transfer Tower As Shown On Exhibit 2

Two Lime Silos: 2Cl and 2C2 As Shown On Exhibit 2, and Six Lime Screw
Conveyors: 2CW-LFC, 2CE-LFC, 2C1-SC, 2C2-SC, 1CW-LFC, 1CE-LFC

Four Thickeners far Primary Dewatering of Bleed Slurry: 1A, 1B, 2A, 2E,
Including Tunnels, Pumps, and Ventilation Systems

One Secondary Dewater1ng System and Sludge Stackout System, Including Solid
Waste Building and Sludge Stackout Area as Shown on Exhibit 2; Three Vacuum
Filters with Feed Systems: FL-1A, FL-1B, FL-1C; Eleven Filter Cake
Conveyors and ‘Radial Stackers: CD 1A, CO -1B, CO0-1C, CO0-2A, CO-2B, CO-3A,
€0-3B, CO-6A, CO-6B, CO-7A, CO-7B; and Four F1y-Ash Screw Conveyors

Two Ash 51105 and Pneumat1c Transfer System

Two Green Station River Water Clarifiers: CL~101 and CL-102, with Three
Slaker Water Pumps: 1A, 1B and 2A .
One Solid Waste Loader,.Hitachi S/N 171-0373

One Sludge Haul Road and Two Truck Scales

3 -
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city owned joint use facilities located

on Big Rivers property

Big Rivers owned joint use facilities

on Big Rivers property

" City owned FGD facilities on

Big Rivers property

m
m.
&,

X

Existing Big Rivers owned FGD
facilities on Big Rivers property

te be shared with the City
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. AMENDMENTS TO CONTRACTS -
'AMONG CITY OF HENDERSON, KENTUCKY
CITY OF HENDERSON UTILITY COMMISSION

AND.BIG RIVERS ELECTRIC CORPORATION'

These Amendrints entered into and effective a5 of Jeal,, 1S, 1998 (the “1998
Amendments™) by and between City of Henderson, Kentucky, a mumctpa.l corporation and City of
the third class organized under the laws of the Commonwealth of Kentucky; of 222 First Street,
Henderson, KY 42420 C:ty of Henderson Utility Comnnss:on. a pu'uhc body pohnc and

rpomte organized under Kentucky Revised Statutes 96, 520 and related smms, of 100 Fiﬂ;h
Street, Henderson, KY 42420 the said Cny and Commission bemg refexred to herem coﬂecuvely
as “City,” and Big Rivers Electric Corporatlon. a rural electnc ooopemnve corparanon orga.mzed
under Chapter 279 of the Kentucky Revised Statutes, P.O. Boi: 24; 20 l' Third Street, Henderson,
KY 42420, known es “Big Rivers™ herein.
- ) WITNESSETH:

WHEREAS, the parties hereto are parties to a Power Sales Contract, 2 Power Plant
Construction and Operation Agreement and ‘2 Joim Facilities Agreement all dated August 1, 1970
and Big Rivers and C:ty of Henderson Utility Commission are parties to an Agreement for
Transmission and Transformation Capacity dated April 11, 1975, the Spare Transformer
Agreemeat dated July 11, 1972, the Systems Rsu'ves Agremem dated January 1, 1974, the
Agreement of April 8, 1980 regarding O&M and R&R Fiinds, and the Agreement of February 15,
1991 concerning Administrative and General Costs, and Amendments-to such contracts dated
W 1, 1993, all of such contracts and agreements as amended being known herein as the

“Contracts” and incorporated herein by reference, and

EXHIBIT
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. - WHEREAS, pursuant to the Contracts, and to ordinances ofmeéityofnende;sgg,-
Kentucky providing for the sale of its electric revenue bonds, an electric generating station.”
consisting of generating Units 1 and 2, each described in the Contiacts as having & 175-megawatt

capacity, and relsted facilities ell known herein as “Station Two,? were constructed and are now

owned by the City of Henderson and operated by Big Rivers under the Conitracts with Big Rivers, -

and

“WHEREAS, City and Big Rivers now seek to amend the Contracts to reflect new

ugderstandi:igs between the parties regarding the Contracts and the busmess relationship between

City and Big Rivers.

NOW THEREFORE, in consideration of the mutual covenants herein contamed, itis
égvenarned and agreed among the parties hereto as follows:

ALL CONTRACTS ‘.
1. The terms of all the Contracts except the Joint Facilities Agreement shall be
extendéd for the operating life of Station Two the opm‘aﬁng fife of which shall be considered to
contifue for so long as Unit 1 and Unit 2, or exther of them, is operated, or is capable of normal,
conlmuous rel:able operation for the econommally compennve productxon of electnicity,
temporary autags excepted. Not;;mhstandmg any other provision in the Contracts, all of the
Conn'acts, except the Imnt Facilms Agreement and the System Resm Agrwmem., shail
terminate 90 days after Big Rwers allocation of capaclty ﬁ'o_m City. 5 Statn‘m Two sha]l be zero;

" provided, howeves, that the terms of all the Contracts shall be extended vt all Saion Tewo
bonds of the City of Henderson which have been approved by Big Rivers have been paid,

. Notwithstanding the above, the Joint Facilities Agreement shall terminate in accordance with



Settion 8 of said Aﬁment. This section expressly replaces the provisions of Section 1 of the
Mzay-1993 Amendments in their entirety.

2 The effective date "e:f these 1998.Amendments shall be the date following thieir
_ execution upon which the Iast of the following approvals of the 1998 Amendments s obitzined:

2.1 :Approval of the Rural Utilities Service; and

22 Approval of the Kentucky Public Service Commission.

3. Nothing hercin contained shall constitute general obligations 6f thé City of
Hengderson within Kentucky Constitutional restrictions on such pt_;ligaﬁons. The dbﬁgaﬁons_
hierein imposed on City of Henderson shall be borne emirre!y from revemues or other legally
available funds of City’s electric ight and powersystem.

| POWER SALES CONTRACT

4 The Power Sales.Contract of August 1, 1970, as heretofore amended, is further

amended 2s follows: '

(@) -SECTION 3.4 IS HEREBY AMENDED TO BE AND READ !NI[S
ENTIRETY AS FOLLOWS:

34 Caty agrees that it will not, after the execution and approval of this
‘Agreanmt, (1) make zny dispositions to others for resale of ifs.
generating capacity, other than pursuant to Section 3.8 added by

+ these 1998 Amendments, except for the purpose of disposing of
any surpluses resulting from good faith over-estimates of its needs,
or (2) add atty commercial or industrial customers in excess of -
thirty (30) miegawatts each to its electric system, if to do either (1)
or (2), as the case may be, would require the withdfawal of .
additonal capacity from its Existing System and/or from Units One

* and Two of its Station Two. Expansiops in the ordinary course of
business of any commercial or industrial plants being served by City
at the time of the execution of these 1998 Amendrients shafl not be'
considered added commercia! or industrial customers subject to the:
30 megawatt size limitation for the purposes of this Agreement.
Surplus capacity resulting from good faith over estimates as
referred to in (1) above shall be first offered 1o Big Rivers st City's

3.



cost. Big Rivers and City understand that City shall be entitled to
meet (in increasing incremental amounts, as necessary) the load of
any new commercial or industrial customer (which shall not exceed
the 30 megawatt cap per customer established above) through its
annual adjustment 1o its five year capacity reservation forecasts in
amounts not exceeding five (5) megawatts per Contract Year (as
described in Section 3.3 of this Agreement) and its subsequent
capacity reservation forecasts under this Agreement.

() A NEW SECTION 28 TO POWER SALES CONTRACT IS
HEREBY CREATED AND INCLUDED AS FOLLOWS:

28.1 City shall hive the right (subject to the further limitations and
provisions of this Section 28) to utilize within the City’s service
territory as of the date of these 1998 Amendments, including all
areas within the existing City limits, capacity and energy from
Station Two in excess of its reserved capacity allocations, as
adjusted under Section 3.3 of this Agreement (such excess capacity
and energy being referred to herein as “Station Two Economic
Development Power™), to serve up 1o 50% of Economic

. Development Loads (defined below) of customers to the extent.
such customers are not otherwise served as of the date of
commencement of the proposed service by City from reserved
capacity allocations under this Agreement {each an *Economic
Development Opportunity™); provided, however, that the maximum
amount of Station Two Economic Development Power that may be
utilized by City at any time shall not exceed 25 megawatts in the
aggregate for all such Economic Development Opportunities,
collectively. City’s right to utilize Station Two Economic
Development Power with respect to any Economic Development
Opportunity is further conditioned upon City having made a binding
written offer to purchase from Big Rivers, at the applicable rate set
forth in Exhibit 1, the capacity and energy requirements of such
Economic Development Opportunity not supplied by City with its
reserved capacity or with Station Two Economic Development
Power to meet such Economic Development Load. For purposes
hereof, “Economic Development Load” means the demand for
capacity and associated energy of (i) a new customer of City within
City’s service territory (as described above) or (ii) an existing
customer of City in that service territory (as described above)
created by a substantial expansion of such customer’s plant or
facility (defined as a projected annual increase in kWh corsumption
or kW demand of such customer of 20% or more as a result of a
plant expansion). Upon utilization by City of Station Two
Economic Development Power, such power shzall be treated for




28.2
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purposes of this Agreement, except Section 3.3 and clause (2) of
Section 3.4 of this Agreement, as capacity of Station Two reserved
to the City hereunder.

For any Economic Development Opportunity of City as to which
City exercises its right under Section 28.1 to retain and utilize
Station Two Economic Development Power by providing Big
Rivers with a binding written offer to purchese, at the applicable
rate set forth in Exhibit 1, the capacity and energy in the aggregate
required by City for such Economic Development Opportunity in
addition to the City’s reserved capacity and Station Two Economic
Development Power available under Section 28.1, City hereby
agrees that Big Rivers shall have a period of fifteen days following
receipt of City's written offer 1o accept the terms of such offer and
to agree to supply the power at the applicable rate in Exhibit 1,
over an agreed upon term. If Big Rivers rejects such offer or fails
to accept such offer within such fifteen-day period, City shall be
entitled o retain and utilize Station Two Economic Development
Power in accordance with Section 28.1, and shall be entitled to
negotiate with third-party suppliers to provide the remainder of the
capacity and energy required to serve the Economic Development
Load. Prior to entering into a binding contract with any such third-
party supplier, City agrees to offer Big Rivers the right to match the
price offered by such third-party supplier over the term offered by
such third-party supplier, which right Big Rivers must exercise
within five days of receipt of such third-party offer from City. If
Big Rivers rejects such offer or fails to accept such offer within
such five day period. City shall be free 10 execute a contract with
such third-party supplier, provided, however, that if City shall not
have contracted for the purchase of such capacity and energy with
such third-party supplier within thirty-days after the expiration of
that five-day period, no sach contract shall be entered into without
again first offering Big Rivers the opportunity to serve such
remaining Economic Development Load upon the terms described
in the preceding sentence.

In the event that Big Rivers fails to provide that portion of capacity
and energy required to supply an Economic Development
Opportunity that it has agreed to supply from Big Rivers’
resources, whether at the specified prices contained in Exhibit 1, or
upon terms matching those of a third-party supplier in accordance
with Section 28.2, as the case may be, City shall be entitled to take
from Station Two capacity and energy, in addition to the Station
Two Economic Development Power to which City is already
entitled, in such amounts as were to have been provided by Big
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Rivers, with subsequent adjustments to the allocation of costs in
accordance with this Agreement. .

Big Rivers and City agree that the specified rates for capacity and
energy contained in Exhibit 1 shall be fixed for a period of seven
years after the date these 1998 Amendments become effective.
Rates for periods after the date seven years after these 1998
Amendments become effective shall be subject to future
negotiation.

A NEW SEC'fION 3.8 TO POWER SALES CONTRACT IS
HEREBY CREATED AND INCLUDED AS FOLLOWS:

3.8  Big Rivers and City hereby agree that the following provisions shall
apply to energy from capacity not utilized by City or from capacity in
excess of the capacity calculated in accordance with Section 3.6 of this
Agreement.

(a)  Inthe event that at any time and from time to time City does
not take the full amoum of energy associated with its
reserved capacity from Station Two (determined in
accordance with this Agreement), Big Rivers may, at its
discretion, take and utilize all such energy (or any portion
thereof designated by Big Rivers) not scheduled or taken by
City (the “Excess Henderson Energy™), in :ccordance with
Section 3.8(c).

(b)  If at any time Station Two capacity is generated in excess of
the Total Capacity of Station Two determined in_
accordance with Section 3.6 of this Agreement (“Excess

- Henderson Capacity”), Big Rivers shall take and utilize all

- energy associated with such Excess Henderson Capacrty
unless othmseagmedrobyB:gR:vmandC:ty in
accordance with Section 3.8(c).

()  Following the end of each calendar month, Big Rivers shall

notify City of the amount of Excess Henderson Energy and

. energy associated with Excess Henderson Capacity, if any,
taken by Big Rivers dm'ing the previous month, and Big
Rivers shall pay City prior to the 25th day of the then
current month for the amount of Excess Henderson Energy
and energy associated with the Excess Henderson Capacity
so taken by it at a rate equal to $1.50 per mWh. In
addition, Big Rivers shall provide, at its own cost, the full
replacement of all fuels and reagents consumed from the



CY

Starion' Two fuel and reagent resefves for the production of
the Excess Henderson Energy and energy associated with
the Excess Henderson Capacity so taken by it. Further, Big
Rivers shall pay the portion of sludge disposal costs
attributable to the Excess Henderson Energy and energy-
associated with Excess Henderson Capatity, as calculated in
accordance with Section 3.4 of the Joim Facilities

Agreement.
City agrees that Big Rivers, as operator, shall be allowed, but shall

ot be required, to operate Station Two to obtain capacity above
. the Total Capacity of Station Two determined ifi accordance with

Section 3.6 of this Agreément. City further agrees that it shali not at
any time be pérmitted to sell or commit to any person othér than
Big Rivers any Excess Henderson Energy without having first
offered Big Rivers the opportunity to purchase such Excess
Henderson Energy. Big Rivers shall have a reasonable period of
time after submission of the City's scheduled energy requirements
to decide whether 10 purchase any Excess Henderson Energy not
scheduled by City. Big Rivers agrees to notify City thereafter if it
does not intend to purchase such energy, and agrees to give Citya

-respanse within a reasonable time so that City may take efforts to

resell this-power to third-parties. City agrees to compensate Big
Rivers according to Big Rivers’ Open Access Transmission Tariff
to the extent City utilizes any transmission on Big Rivers’
transmission system in marketing Excess Henderson Energy.

* (d) -ANEW SECTION 19,2 TO POWER SALES CONTRACT IS
HEREBY CREATED AND INCLUDED AS FOLLOWS:

19.2  Big Rivers and City agree that on or before the date on which the
Station Two Bonds are retired, and thie remaining balance of monies
contained in the Station Two Account in the Renewals and Replacements
Fund in accordance with Section 1 of the-Agreemiént dated April 8, 1980
between Big Rivers and City shall have béen dlsbursed., the following shall

occur,

(a)

' Big Rivers shal] establish 2 new Big Rivers Station Two Renewals

and Replacements Fund and shal} deposit immediately available
funds in the amount of $600,000. Thereafter, Big Rivers agreés
that each month it shall make levelized payments into the Big
Rivers Station Two Renewals and Replacements Fund, not to
exceed $50,000 each month, so as to restore a minimum balance of
$600,000. All interest-on sich amounts shall be repaid to Big
Rivers at the end of each calendar year, and all amounts in such

iy A



(d)

fund shall be paid to Big Rivers upon termination or expiration of
this Agreement. Amounts from this Fund shall be withdrawn in
accordance with Section 19.2(c), and

{b) -  City shall establish a new Henderson Station Two Renewals
and Replacements Fund and shall deposit immediately
available funds in the amount of $150,000." Thereafter, City
agrees that each month it shall make levelized payments into
the Henderson Station Two Renewals and Replacemems
Fund, not to exceed $12,500, so as to restore & minimum
balance of $150,000. All interest on such amounts shall be
repaid to Henderson at the end of each calendar year and all
amounts in such fund shall be paid to City upon termination
or expiration of this Agreement. Amounts from this fund
shall be withdrawn in accordance with Section 19.2(c).

(c) All required expenditures for renewals and replacements
shall be made from the Big Rivers Station Two Renewals
and Replacements Fund and the Henderson Station Two
Renewals and Replacements Fund in proportion to then
effective allocation of Station Two capacity between City
and Big Rivers, in accordance with Section 3 of this
Agreement. No expenditures shall be made from these
accounts other than for reneivals and replacements that
would have been permitted under the Bond Ordinance.

A NEW SECTION 19.3 TO POWER SALES CONTRACT IS
HEREBY CREATED AND E\'CLU'DED AS FOLLOWS:

19.3  Big Rivers and City agree tha! on or before the date on which the
Station Two Bonds are retired, and the remaining balance of monies -
contained in the Station Two Account in the Operation and Mamenanee ¢
Fund in accordance with Section 1 of the Agreement dated April 8, 1980
between Big Rivers and City shall have been disbursed, the following shall .
occur:

(2)  Big Rivers shall establish a new Big Rivers Station Two O&ZM
Fund and shall deposit immediately available funds in the amount of
$400,000. Thereafter, Big Rivers agrees that each month it shall
make levelized payments into the Big Rivers Station Two O&M
Fund, not to exceed $33,300 each month, so as to restore a
minimum balance of $400,000. All interest on such amounts shall
be repaid to Big Rivers at the end of each calendar year, and all
amounts in such fund shall be paid to Big Rivers upon termination



or expiration of this Agreement Amounts from this Fund shall be
withdrawn in accordance with Section .193(c_); and g

(b)  City shall estiblich a new Henderson Stdtion Two O&M
Fund and &hall deposit immediately.available funds i inthe
amount of $100,000. Thereafier, City. agrees t that each
month it shall make levelized payments into the Henderson
Station Two O&M Fund; not 10-exceed 58,300, so asto

. ‘restore a minimum balence of $100,000. Al intefest on

- such-amounts shall be repaid to Hénderson at the end of
each calendar year and ali-amourits.in‘such find shall be
.pzud 1o City upon termination of expiration of this
Agreement; -Ampunts from this find shell be withdrawn in
accordance with Sectiar 19.3(c). '

(c) Al required expentﬁmres for operation and maintenance -
shall be made from the Big Rivers Station Two O&M Fund
. .2nd'ths Hendefson Station Two O&M Fundin proportion
- tothe:then effestive allocation of Station Two capacity
between City and Big Rivers, in actordance with Section 3
£ . ofthis Agreement. No expudm shall be made from
thesg sccounts other than for operation and maintenance
expedses that would have be¢n permitted to be paid as
“Opérating Expenses™ under the Bond Ordinance.

JOINT FACILITIES AGREEMENT
4. The Joint Facalmes Ameement. as heretofore amended by the May 1, 1993
Amcndmcnts, is furth@r amcnded as follows:

SECTION 33 IS AMENDED TO READ AS FOLLOWS;

33 BigRivers will aﬂomc forthc conunmngjomt use of the parties in
the operation of theif respective generating stations (Big Rivers’
Green Station and City's Station Two) those Green Station FGD
System Facilities described in Exhibit 1, Page 3, Part C hereto. For
such use, Big Rivers shall be paid by City & prorated share of'the
- annual camying costs, calculzted as:

-9-



Station Two net sapacitv 2
Station Two plus Green Station net capacm&s

Currently 312 MW
766 MW

times the then net book value of those facilities; further mitiplied
by a capital carrying charge rate of 11.5 percent. Big Rivers® net-
book value shall be determined by taking the net book vilue of
those facilities as of December 31, 1994, {.e. $21,675.601.32,
adjusting them anmially for depreciation (according to the
depreciation methodology set forth in Exhibit 2), and tiking into
dccount additional costs resulting from renewals and replacements
thereof. Big Rivers authorizes Cityto: inspéct Bxg Rivers’ books to_
verify.the original cost of these facilities, annual-depreciations .
thereto, and the costs of any renewals and replacemeits thereof.
All inspections by City of Big Rivers shall be at mutually agreeablé.
times determined in advance after written: request from-City.

SYSTEM RESERVES AGREEMENT

The System Reserves Agreement of 'Iaﬁuary 1, 1974 is hereby amended as follows:

SECTIONS 2.1 AND 3.1 ARE DELETED AND REPLACED BY A
NEW-SECTION 2.1 TO READ AS FOLLOWS:

2.1

The City and Big Rivers covenant and agree that each will comply with any
system reserve capacity reguirements now reguired or imposed at a fiiture
date applicable to it (as such requirements may be modified from time to
time and as such reqmraments ‘apply to it given its respective operational
characteristics) by NERC, ECAR, . aity successor arganizations to NERC
and ECAR (as applicable), any applicable regulatory or governmestal
agency, and any regional transmission authority, reliability council or like
organization, in each case having any system reserve capacity requirements
applicable to it. Abseat such a requirement, neither City nor Big Rivers
shall have any obligation pursuant to this Agreement to maintain system
reserves. Notwithstanding the above Jimitations, City agrees to commply
with any requirements validly imposéd by any of the above entities upon

Big Rivers based on Big Rivers’ role as control area operator, but éaly if =~ ~

and to the extent that such requirements imposed on Big Rivers are on
account of or due to the generation and/or load of the City.

-10-



6. Except as specifically modified above, the Contracts remain in full force and effect
and are not altered by this Agreement.

IN TESTIMONY WHEREOF, the parties hereto have executed this Agreement in
multiple counterparts as of the date first herein written.

This _|SPay of\L_AB, 1998.

CITY OF HENDERSON, KENTUCKY

By: ﬁl(-— (. ?—C-;(.——

CITY OF HENDERSON UTILITY COMMISSION -

—

By: ‘%s

Chairman

-11-
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Exhibit 1

BIG RIVERS - CITY OF HENDERSON
ECONOMIC DEVELOPMENT RATES

Big Rivers will sell power to City of Henderson according to the following rate schedule

(subject to the conditions of Section 28.2 of the Agreement) per mWh:

Year 1 $20.00

Year2 $20.00

Year 3 $20.00

Year 4 (1st six months) $20.00

Year 4 (following sx momnths) $21.00

Year 5 $21.00

Year 6 $21.00

Year 7 ' $21.00

Year 8 and thereafter . to be negotiated

Year 1 shall commence on the first day of the month in which the 1998 Amendments become
effective, and Year 2 and following years shall each commence on the anniversary of the first day _

of that month.

2

The Economic Development Rates offered by Big Rivers are for power only and are

exchusive of any transmission charges Big Rivers is required to pay or charge itself to deliver this
power to City on Big Rivers’ transmission system. Except as otherwise provided below, Big

‘Rivers will charge the City those transmission rates that Big Rivers is required by FERC to charge

itself for delivery of such power. To the extent Big Rivers, in supplying this capacity and erergy
uses only transmission facilities for which City has already esteblished transmission rights, Big
Rivers will not charge an additional transmission fee. In the event Big Rivers obtains Economic
Development Power from systems other than that of Big Rivers, Big Rivers shall not charge City
an additional charge required to wheel such power to Big Rivers' transmission system.

-13-



Exhibit 2

JOINT FACILITIES AGREEMENT
DEPRECIATION METHODOLOGY

For purposes of Section 3.3 of the Joint Facilities Agreement and the calculation thereunder of the
anmual capital éarrying costs for the Green Station FGD Svstem Facilities (the “FGD Facilities™). the
following depreciation methods and accounting practices shell be used:

1. Existing FGD Facilities: The FGD Facilities, as such facilities shall exist as of the date of
execution of the 1998 Amendments to Contracts among the City of Henderson; Kentucky (“City™), the City
of Henderson Utility Commission (“HUC™) (the City and HUC being sametimes ¢ollectively referred to
hergiii ds “Hendersori”) and Big Rivers Electric Corporation (“Big Rivers”™), shalibedepreuated onid
straight-line basis over an agreed useful life of 25 years, with depreciation commencinig a5 of June 1, 1995
end expiring May 31, 2020. The act book value of those facilities as of June 1, 1995 shall be $21,675,601
for purposes of this Agreement. Notwithstanding the sbove described language, Bngxva-s,Cny.andHUC
agree that the above-described depreciation methodology and its-effect upan payments due by any perty shall

o b2 prospective only and shall have no effect relating to any payments mede prior to the date of execution of
" the 1998 Amendments to Contrasts.

2. Additions to.the FGD Facilities. All additions, benerméms, improvements and replacements to
the FGD Facilitics shall be capitalized in accordance with the prevailing Capitalization Guidelines approved
by HUC and the.operator of Big Rivers’ Gmgmnngsmnonasofthedamofsuch addinon,benm
ar improvement is placed i service. On the date hereof and until otherwise agree!, the “Capitalization’ b
Guidelines™ shall be the capitalization gnidelines attached hereto. Those additions; betterments,
improvements or replacements which are capitalized undér the Capitalization Guidelines (the “Capital
Assét™) shall, for purposes of the determination of the annuel carrying costs of the FGD Facilitics, be
dq:reuatedonasmghl-hnebamswathemcfnlhfeofﬂchamtalAsset(whmhumﬁﬂhfemxsibeagxwd
upon by the parties prior to mstallation of the Capital Asset); provided that such useful life shall in no event
exceed the useful [ife of the FGD Facilities as set forth in the most recently cémpleted Depreciation Study for

" that facility or-a Depreciation Study for the FGD Facilities which is commissioned by the Parties, upon the |

reasonable request of a Party, tumediately following the installation of such addition, betterment,

. improvemem or replacement.

3. mmm_uﬂg lfmyCapnaIAssetthatrsaoomponmlot'theFGDFacxhtm:s

T .dlwosedoﬂmnnvadmo&mm&nmmwasamequmoﬂhemmﬂahonafam&pﬁnl
" Asset, then,_ for purposes of the determination of the annual capital carrying costs of the FGD Facilities, the

net book value of such retired asset, determined as of the date thie new Capital Asset is placedmsamc:,sha]l
be subtracted from the net book vatue of the FGD Facilities as of such date.

Anached hereto is a depreciation schedule for illustration purposes anly. The attached schedule
illustrates the application of the depreciation methodology provided for herein to & hypothetical set of facts
and is pot intended 1o establish the actual depreciation schedule for the FGD Facilities, nor is it to be
interpreted to establish the actnal depreciation scheduie for the FGD Fagilities, nor is it to be interpretéd to
establish the anmual capital carrying costs for the FGD Facilities afiocable to Station Two.
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Capitilization Guidsli

The Parties hereby agree that these Capitafization Guidelines together with the attached
Company Policy Number 10 of Big Rivers, Capitalization of Expenditures, dated November 30,
1993 shall constitute the “Capitalization Guidelines” identified in Exhibit 2 to the 1998
Amendments and shall serve as the Capitalization Guidelines for the purposes of Exhibit 2. These
Capitalization Guidelines (including without limmitation, the attached Company Policy No. 10) may
not be amended, modified or supplemented fallowing the Execution Date without the prior
written consent of each of the Parties.

The Parties agree that the attached Company Policy No. 10 of Big Rivers (which is
incorporated by reference herein) shall serve to amend and supplement the RUS Uniform System
of Accounts Bulletin 1767B for purposes of the Accounting Practices, and for purposes of any
determination of whether an expenditure shall be a Capital Asset for the purpose of Exhibit 2._



& s Rvess | COMPANY POLICY POLICY NUMBER 10
. SUBJECT | Capitalization of Expenditures
pAGE | 1of 2 .
; -
RESSUE DATE | 11/30/83 Approved hg//W
-
SCOPE: Determining whan to capitalize an expenditure to “Blactric Plant in Service™ account 101.000 as
opposed 1o expense in accordance with REA Bulletin 181-1.
POLICY: To be capitalized, an item of property must be covered by one of the following classifications:
(A) New Retirement Unit
(B) Retirement Unit Replacement
(C) Retirement System Addition
(D) Retirement System Replacement
(E) New Minor Property ltem

(F) Minor Property ltem Replacement with Betterment
{G) Computer Software and Software Upgrades

RULES: See the corresponding lettered paragraph below for rules goveming each case. Stated dollar
values are after consideration of freight, sales tax, discount, etc.

(A) New Retirement Unit

~ 1. Cost more than $1,000 in boiler or turbogenerator plant or $500 in other accounts, and
2. Be readily separable and separately useable, and
3. Have an expected usaful ife of more than one year. Valves that are requisitioned,
inciuding those inventoried, which cost more than $1,000 and are over 2° in size and
are not replacements for an gxisfing system are to be capitalized. (System valve
replacements are to be charged to maintenance.)

(B) Retirement Unit Replacement
1. Cost more than $1,000 in boiler or furbogenerator ptant or $500 in other accounts, and
2. Be a replacement of a similar retirement unit or consist of replacing minor property
items that total to more than 50% of the existing retirement unit cost. If the 50% test
is met, it is assumed a new retirement unit has been created. Retire 100% of the old
unit and recapitalize the salvageable portion along with the new minor property

item({s). (The replacement of existing minor property Rems costing 50% or less of the
original retirement unit is to be charged to maintenance.)

(C) Reti ¢ Systern Adi

1. Be an addition to or an expansion of a system, and

2. Cost more than $1,000 in boiler or turbogenerator plant or $500 in other accounts, and

3. Be of permanent nature, and

4. Be an integral pan of an existing system. (A sysiem is a grouping of generic or
interacting items forming a unified whole. Classification as a system is for accounting
convenience and enabies an efficient and methodical means to account for a grouping
of items which are frequently changing as a result of additions and replacements.
Classification as a system may be appropriate where specific tem identity is difficull 1o
ascertain. Financial Services will make all system determinations. When it is evident
that multiple items are purchased on multiple requisitions, possibly on different dates,
for the same system project, the capitalization decision shall be based on the fotal -
project cost.)



sEanvEss | COMPANYPOLCY soncr numess 15‘

SUBJECT | Capitalization of Expenditures

PAGE| 2of 2 oy
RE.lSSUE Dm 11BM3 Apmm /7 A Avd'- - =
[
(D} Refiement System Replacement

1. Be an integral part of an existing system, and

2. Be of permanent nature, and

3. Cost more than 50% of the existing retiremant system. If the 50% test is met, it is
assumed- a new retirement system has been created. Retire 1009 of the okd system
and recapitatize the salvageable portion along with the new replacement cost.
{Replacamant of an existing system costing 50% or less of the original system is1o be
chamged to mainterance.)

(E) New Minor Property tem

1. Minor Property item not previously existing, and

2 Be of a permanent nature, and

3. Cost exceeds 25% of the retirement unit of which & will become & pan or $10,000,
the smalier of the two. {Otherwise, the addtion of minor property items is
to be charged to operations.)

I

1. Be of 2 permanent nature, and -

2. Result in a substantial battermant with the primary aim of making the pmoperly aﬂected
more useful, more efficient, more durable, or capable of greater capacity. Capitaiize
the cost in accordance with the NOTE 1, beiow.

(G} Computer Software and Software Upgrades

1. Capitalize any pew sofiware purchase of $1,000 or more it used with a boller or
tusbogensrator computer or $500 or more if used for any other computer, as long as
tha new software has 2 useful file of more than one year.

2. Any sofiware upgrade should be caphtalized # the cost of the upgrade exceeds 25% of
the software which &t will becoms a parn or $10,000, the smaller of the two. The
25% must be $1,000 or more if used with a boller or turbogenerator computer or $500
or more if used for any other computer. The software upgrade must have a fie of
more than one year.

NOTE1: In afl cases above except (E), the amount capitalized is govemed by standard accounting
principles. For (E) above, the amount capitalized is equal to the difference between the
cost of the new minor property iem and the cost of replacement without bettermant at
today’s prices. The remaining doflars are to be charged to maintenance.

NOTE 2: A work order is required when constructing, fabricating, modifying, installing, or removing
capital facilities or equipment. See Estimate Construction Work Order procedure number

011.210.08 for details, '

|

e

REFERENCES: Excerpts taken from REA Bulletin 181-1 (Page 101-13) and 181-2 (Page 1.)
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2005 AMENDMENTS TO CONTRACTS
DATED AS OF APRIL 1, 2005
BY AND AMONG
CITY OF HENDERSON, KENTUCKY,
CITY OF HENDERSON UTILITY COMMISSION,
BIG RIVERS ELECTRIC CORPORATION,
WKE STATION TWO INC.,,
AND

LG&E ENERGY MARKETING INC.

EXHIBIT
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Ehimberg Mo. 5208



2005 AMENDMENTS TO CONTRACTS AMONG
CITY OF HENDERSON, KENTUCKY,
CITY OF HENDERSON UTILITY COMMISSION,
BIG RIVERS ELECTRIC CORPORATION,
WKE STATION TWO INC, AND
LG&E ENERGY MARKETING INC,

These 2005 AMENDMENTS are entered into s of April 1, 2005, (the “2005
Amendm BI-]tS to Co;ltracts”) by and among the City of Hendersori, Kentucky, a municipal
corporation and a ci.ty of the second class organized under the laws of the Commonwealth of
Ke-ntucky, of 222 First Street, Henderson Kentucky, 42420, City of Henderson Util.ity
Commission, a publlic body politic and corporate, organized under Kentucky Revised Statutes,
Section 96.530 and related statutes, of 100 Fifth Sﬁeet, Henderson, Kentucky 42420 (said City
and Comunission being referred to collectively as “City™), Big Rivers Electric Corporation, a
rural electric cooperative corporation organized under Chapter 279 of the Kentucky Revised
Statutes, P.O. Box 24, 201 Third Street, Henderson, Kentucky 42420 (“Bfg Rivers”), WKE
Staﬁon Two Inc., a Kentucky corporation of 145 North Main Street, Henderson, Kehtucky
42420 (“WKE”), and LG&E Energy Marketing Inc., an Oklahoma corporation of 220 West

Main Street, Louisville; Kentucky 40202 (“LEM") (collectively, the “Parties™).

WITNESSETH

WHERE;&S, (a) the City, Big Rivers, WKE (as assignee of Big Rivers) and LEM
(as assignee of WKE) are parties to a Power Sales Contract, as amended (the “Power Sales
Contract™) (WKE and LEM being parties with joint rights, interests and obligations under the
Power Sales Coniract are referred to jointly herein as WKE/LEM), the City, Big Rivers and
WKE (as assignee of Big Rivers) are parties to a Power Plant Construction and Operation

Agreement, as amended (the “Construction and Operation Agreement™) and the City, Big Rivers

45432730.6 (NY1;862202,14)



and WKE (as assignee of Big Rivers) ére parties to a Joint Facilities Agreement, as amended (the
“Joint Facilities Agreement™), each dated as of August 1, 1970, (the “Power Sales Contract”, the
“Construction and Operation Agreement” and the “Joint Facilities Agreerﬁent” collectively
referred to as the “Agreements™); (b) the Parties are also among tht;: parties to the Station Two
Agreement (as hereinafter defined); and (c) certain of the Parties are also parties to various other
agreements relating to !h‘e. City’s Station Two Electric Generating Plant (“Station Two”, as

hereinafter defined) located et a site on the Green River in Henderson County, Kentucky;

WHEREAS, pursuant to the Station Two Agreement, Big Rivers assigned to
'WKE certain of its rights, title and interests under the Agreements and WKE assumed certain of
the obligations of Big Rivers under the Agreements, and pursuant to an Assignment and
Assumption Agreement and Bill of Sale (the “Assignment and Assumption Agreement”), dated
as of July 14, 1998 (but effective upon the “Closing” on the “Effective Date”, each as defined in
the Station Two Agreement), WKE assigned and transferred to LEM and LEM accepted and
assumed-, the rights and obligations of WKE under the Power Sales Contract and certain of the

rights and obligations of WKE under the Station Two Agreement;

WHEREAS, the Parties agreed that Station Two should be equipped with a
selective catalytic reduction system by May, 2004 so as to comply with applicable provisions of
the Federal Environmental Protection Agency’s 1998 NOx SIP Call (63 -Fed. Reg. 57356), which
was promulgated pursuant to Sec.tioﬁ 110 of the Clean Air Act, 42 U.S.C, 7410, and
implemented in Kentucky by Regulation 401 KAR 51:160 (such NOx SIP Call, as implemented
in Kentucky and in effect on the date of these 2005 Amendments to Contracts, being herein

referred to as the “Current NOx SIP Regulations™);

NY145432730.6 (:862202.14) 2



WHEREAS, the City engaged the services of Burns & McDonnell Engineering
Compa;ny (“Burns & McDonnell”) of Kansas City, Missouri to provide consulting engineering
services in connection with the selective catalytic reduction system, including assisting the C1:ty
in the preparation of bidding specifications so as to facilitate the City’s receipt of public bids f01;
the design, acquisition, construction, installation, start-up and testing of the selective catalytic
reduction system, and h-as engaged legal counsel and ﬁnﬁncial advisors to assist the City in
obtaining financing for its share of the costs of design, acquisition, construction, installation,

start-up and testing of such system;

WHEREAS, WKE and/or LEM intend to fund its share (determined as
hereinafter provided) of the costs and expenses associated with the design, acquisition,

construction, installation, start-up and testing of the selective catalytic reduction system;

WHEREAS, Burns & McDonnell determined that in order to meet the
aforementioned Federal and Kentucky regulations for NOx removal at Unit 6 of the City’s
Statién One Power Plant (“City’s Station One Power Plant”, as hereinafter defined) and Station
Two without modifying Unit 6 of the City’s Statjon One Power Plant and without purchasing
NOx allowance;s or credits, the City would be required to install at Station Two a selective
catalytic reduction system capable of removing 75% of the NOx emissions from the Station Two

boilers;

WHEREAS, at the request of WKE and Big Rivers, the City has installed a
selective catalytic reduction system at Station Two having 90% NOx removal capability (the
“Station Two SCR System” as hereinafter defined), whereby WKE and Big Rivers can utilize the

NOx removal capability of the Station Two SCR System in excess of that required for

NY145432730.6 (:862202.14) 3



compliance by Station Two and Unit 6 of the City's Station One Power Plant (subject to the
limitations on the City’s Station One Power Plant provided for herein) in order to meet WKE’s
and Big Rivers’ NOx 1'emovai requirements for their other power plants, and WKE/LEM and Big
Rivers are willing to pay for the incremental capital, operatingl and maintenance and renewal and
replacement costs to be incurred-so s to provide and operate and maintain the Station Two SCR
System at a 90% removal efficiency rather than a 75% removal efficiency (in the case of
WKE/LEM, untj] the expiration or termination of the Station Two Agreement), upon and subject
to the terms and conditions set forth in these 2005 Amendments to Contracts and in the

“Ainendatory Station Two Agreement” as hereinafier defined;

WHEREAS, the Parties (other than Big Rivers), together with certain other
affiliates of WKE, have entered into the Agreement for Interim Funding Station Two SCR
System, dated May 7, 2002, as amended by the First Amendment to Agreement for Interim
Funding Station Two SCR System dated as of April 1, 2005 (the “Interim Funding Agreement”)
in order to provide for the funding of SCR Capital Costs and certain opérations and maintenance
costs and expenses associated with the Station Two SCR System, in each case pending the
completion, execution, delivery and effectiveness of these 2005 Amendments to Contracts and of

the Amendatory Station Two Agreement; and

WHEREAS, the Parties hereto desire to amend the Power Sales Contract, the
Construction and Operation Agreement and the Joint Facilities Apreement, as herein provided, in
order to accommodate the design, acquisition, construction, installation, start-up, testing, usé,
operation, maintenance and funding of the Station Two SCR System, and in order to implement
an eguitable allocation of the Allotted Allowances in light of the parties’ respective contributions

toward the costs of the Station Two SCR System.

WY 145432730.6 (:862202,14) 4



NOW, THREREFORE, in order to comply with the Current NOx SIP Regulations

by providing for the funding, design, acquisition, construction, installation, operation and

maintenance of the Station Two SCR System as a part of Station Two, and to previde for certain

other matiers related to Station Two, and in consideration of the mutual covenants herein

contained, it is stipulated, covenanted and 'ag'reed by and amnong the Parties hereto that the

Agreements shall be smended and supplemented as follows effective as and when expressly

I.

provided in Section 601 of these 2005 A;nerjdmenis to Contracts (but not before).

CERTAIN DEFINED TERMS IN THE AGREEMENTS

Section 101 “Station Two" as defined in Section 2.2 of the Power Sales
Contract and Section 2.2 of the Construction and Operation Agreement and us used in the

Joint Facilities Agreement is redefined 10 read as follows:

“Station Two: City’s 350-mepawatl penerating station (rated on
the date of the 2005 Amendments to Contracts at 312 MW net send
out capability), lacated at & site on the Green River in Henderson
County, Kentucky, and, to the extent fornished and owned by City,
all auxiliary facilities, joint use facilities and related facilities,
renewals, replacements, additions, expansions and improvements
thereto, including the Stetion Two FGD System added thereto and

’ 4
the Station Two SCR Systméut excluding the City’s
Transmission end Transformation Facilities as herein defined, and

excluding fecilities furnished and owped by Big Rivers. The

location of Station Two, including the Station Two SCR System, is

NY 145432730.6 (:862202.14) 5



shown in Exhibit Al ta the Power Sales Contract and the
Construction and Operation Agreement (as added by the 2005
Amendments 1o Contracts) attached hereto and reference is made
to Exhibits 1 and 2 of the Cross-Grants of Rights of Access and
Easements, dated July 20, 1993, by the City and Big Rivers for the
location of the Station Two FGD System and the joint use and
related facilities with respect to Station Two as owned by the City,

and those furnished and owned by Big Rivers.

Section 102 The terms “Station Two Bonds” or “Bonds” as used in the
Agreements and defined in Section 2.9 of the Power Sales Contract and Section 2.9 of the

Construction and Operation Agreement are redefined to read as follows:

*“Station Two Bonds” or “Bonds™ shall mean bonds, if any,
authorized and issued by the City subsequent to the date of the
2005 Amendments to Contracts, with the prior written approval of
Big Rivers (and, during the term of the Station Two Agreement, of
WKE and LEM), in order to finance any major repairs, renewals or
replacements of Station Two or major additions or improvements
thereto; provided, that. the Station Two Bonds or Bonds shall not
be-deem’ed to include: (a) the City’s Electric Light and Power
Refunding Revenue Bonds, Station Two Series, Dated as of March
1, 1973 (which bonds ha\.fe been paid, defeased or redeemed prior
to the date hereof); or (b) any other bonds or other evidences of ‘

indebtedness issued by or for the City, or otherwise guaranteed or

NY145432730.6 (;862202.14) 6



secured by the City or jts assets or properties, including its
municipal electric system, for the purpose of financing or funding
only the City’s share or any portion thereof of any costs or
expenses associated with the Station Two SCR System or Station

Two.

Section 103 “Bond Ordinance” as defined in Section 2.8 of the Construction
and Operation Agreement and Section 2.8 of the Power Sales Contract is redefined to read as

follows:

“Bond Ordinance® shal] mean any bond ordinance or any
supplements or amendments to a bond ordinance, adopted by the
City subsequent to. the date of the 2005 Amendments to Contracts
auth;)riz'ing .any Station Two Bonds, which ordinance anc_l each

such supplement and amendment shall have received the written |
approval of Big Rivers (and, if adopted during the term of the

Station Two Agreement, WKE and LEM).

Section 104 Section 2 of the Power Sales Contract and Section 2 of the

Construction and Operation Agreement are amended by adding thereto the following:

#2.12 “Actual Station Two Generation Share” shall mean, for a
NOx Season (or a portion thereof), with respect to the City or Big
Rivers (or WKE/LEM as assignee of Big Rivers), respectively, the
net energy (MW hrs) actually generated by Station Two and taken

by the City or Big Rivers (or WKE/LEM, as assignee of Big

NY 1454327306 (:862202.14) 7



Rivers), as the case may be, for such NOx Season (or portion
thereof) divided by the Actual Net Station Two Generation for

such NOx Season (or portion thereof).

2.13 “Actual Hours In NOx Season” shall mean, for a NOx
Season (or a portion thereof), the product of the number of days in

such NOx Season (or portion thereof) multiplied by 24.

2.14 “Actual Net Station Two Generation” shall mean, for a NOx
Season (or a portion thereof), the total amount of net energy (MW
hrs) actually generated by both generating units of Station Two

during such NOx Season (or portion thereof).

“2.15 “Allocable SCR Costs” shall mean, (A) with respect to
 capacity charges for a Monthly Billing Period payable by Big
Rivers (or by WKE/LEM as Big Rivers’ assignee) pursuant to
Section 6 of the Power Sales Cdmréct: (i) the SCR Ammonia Costs
for such Monthl).r Billing Period as allocated to Big Rivers (or
WEKE/LEM as Big Rivers’ assignee) in accordance with Section
6.2 (a) of the Power Sales Contract, and (ii} the portion of the SCR
Catalyst Acquisition Costs for such Monthly Billing Period as
allocated to Big Rivers in accordance with Section 6.2(b) of the
Power Sales Contract, or (B) with respect to the capacity charges
for a Contract Year, the aggregate of the SCR Ammonia Costs for

such Contract Year and the SCR Catalyst Acquisition Costs with

NY145432730.6 (:862202.14) 8



respect to a Catalyst Laver acquired during such Contract Year,

Allocable SCR Costs shall not include any SCR Capital Costs.

2.16 “Allotled Allowances” shall mean, for a NOx Season, the
NOx allowances and emission credits allotted 1o Station Two
pursuant te the applicable Federal and Kentucky NOx Regulations

for such NOx Season.

2.17 “Alternate Fuel” shell mean, with respect to a particular
Catalyst Layer, fuel that (8} does not qualify as Base Coal, (b) is
designaied» by a Party to be used in connection \:vith such Catalyst
Leyer as provided in the contract with the vendor of such Catal_yst
Layer, and (c) is permitted to be used by that Party without
rendering ineffective (in whole or in part) or materially adversely

affecting the vendor’s guarantee or warranty with respect to that

Catalyst Layer set forth in such vendor contract.

2.18 “Alternate Fue]l Differential Amount” shall mean, with
respect to a particular Catalyst Layer, the amount of the differential
with respect to thg purchase price of such Catalyst Layer, as set
forth in the successful bid by the vendor of such Catalyst Layer,
attributable to any designation by Big Rivers (or WKE/LEM as
Big Rivers’ assignee) or the City of its use of Alternate Fuel with

respect to such Catalyst Layer.

2.19 “Amendatory Station Two Agreement” shall mean the

NY145432730.6 (:862202.14) 9



Amendatory Agreement, dated as of April 1, 2005, among the
City, Big Rivers, WKE, LEM, Western Kentucky Energy Corp.
 and WKE Corp., but only to the extent that agreement shall have

become effective and enforceable in accordance with its terms.

2.20 “Average Station Two Capacity Share” shall mean, for a
NOzx Season, with respect 1o the City or Big Rivers (or WKE/LEM
as assignee of Big Rivers), respectively, (i) in the event that the -
City’s ¢r Big Rivers’ (or WKE’s or LEM’s, as assignee of Big
Rivers), as the case may be, shgre of Total Capacity (determined as
provided in Section 3 of the Power Sales Contract) changes during
such NOx Season, the decimal share (rounded to 4 places) of Total
Capacity obtained by dividing (A) the sum of (x) the product
obtained by multiplying the number of MWs of the Cit.y’s or Big
Rivers’ (or WKE’s or LEM's, as assignee of Big Rivers), as the
case may be, share of such Total Capacity by the number of days
in the period of such NOx Season during which such share shal] bp
in effect and (y).the product obtained by multiplying the number of
MWs of the City’s or Big Rivers’ (or WKE’s or LEM’s, as
assignee of Big Rivers), as.the case may be, share of such Total
Capacity in effect for the other period of such NOx Season by the
pumber of days in such .pen'od, by (B) the product obtained by
multiplying the number of MWs of the Total Capacity for such

NOx Season by the number of days in such NOx Season; or (ii) in

NY145432730.6 (:562202.14) 10



the event that the City’s or Big Rivers’ (or WKE’s or LEM’s, as
assignee of Big Rivers), as the case may be, share of Total
Capacity (determined as provided in Section 3 of the Power Sales
Contract) does not change during such NOx Season, the City’s or
Big Rivers’ (or WKE’s or LEM’s, as assignee of Big Rivers), as
the case may be, decimal share of such Total Capacity for such

NOx Season.

2.2]1 “Base Coal” shall mean coal having specifications falling

within the ranges set forth on Exhibit A2 attached hereto.

2.22 “Base NOx Removal” shall mean, for a NOx Season, a
removal of 75% of the Station Two SCR Inlet NOx Tons during

such NOx Season through the use of the Station Two SCR System.

2.23 “Big Rivers’ Creditors’ Subordination Agreement” shall
mean the Agreement dated as of April 1, 2005, among Big Rivers
and the United States of America, acting through the Administrator
of the Rural Utilities Service, Ambac Ass'urénce Corporation, the
National Rural Utilities Cooperative Finance Corporation, Credit
Suisse First Boston, écting by and through its New York Branch,
US Bank National Association, as trustee under the Trust Indenture
dated as of August 1, 2001, Ambac Credit Products, L1LC,
Bluegrass Leasing, Fleet Real Estate, Inc., AME Investments,

LLC, CoBank, ACB, AME Asset Funding, LLLC, AMBAC Credit
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Products, LLC, the City of Henderson, Kentucky, the City of
Henderson Utility Commission, Western Kentucky E-nergy Corp.,
WKE Station Two, Inc., LG&E Energy Marketing Inc., WKE
Corp., and PBR-1 Statutory Trust, PBR-2 Statutory Trust, PBR-3
Statutory Trust, FBR-1 Statutory Trust, FBR-2 Statutory Trust,
PBR-1 OP Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP
Statutory Trust, FBR-1 OP Statutory Trust and FBR-2 OP
Statutory Trust, in each case, acting through State Street Bank and
Trust Company, National Association as the same may be

amended in accordance with its terms.

2.24 “Big Rivers’ Easement” shall mean the Grant of Rights and
of Easements, dated as of April 1, 2005, between and among Big
Rivers, Western Kentucky Energy Corp. and the City as the same

may be amended in accordance with its terms.

2.25 “Catalyst Failure” shall mean, with respect to a particular
Catalyst Layer, the failure of such Catalyst Layer to meet the
Guaranteed Life Cyc]e' (as defined in Exhibit E to the Power Sales
Contract as added by the 2005 Amendments to Contracts and
attached hereto) thereof due to the use of fuel having
characteristics not permitted to be used without rendering
ineffective (in whole or in parf) or materially adversely affecting

the guarantee or warranty of the vendor of such Catalyst Layer.
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2.26 “Catalvst Layer” shall mesn the initial third layer of catalyst
to be installed in the Station Two SCR System at & time subséquent
to the effectiveness of all provisions of the 2005 Amendments to
Contracts, and each replacement layer of catalyst to be installed in

the Station Two SCR System.

. 2.27 “Catalyst Refund Payment” shall mean, with respect to a
Party and a partienlar Catelyst Layer, the refund payment by such.
Party with respect to such Cafalyst Layer provided for in Section
IV of Exh.fbit E to the Power Sales Contract (as added by the 2003
Amendments to Contracts and attached héreto) and payable in

accordance with Section 6.8 of the Power Sales Contract.

2.28 “City Actua) Load Factor” shall mean, for a NOx Season, the
net energy (in MWh) actually penerated by Station Two and taken

o

by the City for such NOx Season, divided by the product obtained
by multiplying (i} the Actual Hours Ii NOx Season for such NOx
Season by (ii) the product of the Total Capacity multiplied by the

City’s Average Station Two Capacity Share for such NOx Season.

2.29 “City Excess Allowances” shall mean, for any NOx Season
with respect to which there shall be a City Reduction Generation
Amount (it being understood that there shall be no City Excess
Allowances in the event there is no City Reduction Generation

 Amount for the relevant NOx Season), the product obtained by

NY 1454327306 (862202.14) 13



multiplving the City Reduction Generation Amount for such NOx
Season by a fraction (i) the numerator of which is the number of
Station Two A]]ocated_A]]owances for such NOx Season that
would have been required to comply with applicable Federal and
Kentucky NOx Regulations if the Station Two Stack NOx
Emissions for such NOx Season had been in an amount that would
have resulted from the application of the SCR Design NOx
Removal to the Station Two SCR Inlet NOx Tons for such NOx
Season and (it} the denominator of which is the net energy (MWh)
actvally generated by Station Two for such NOx Season.
Notwithstanding the forgoing, in the event of a complete outage of
both generating.units of Station Two throughout such NOx Season,
the City's Excess Allowances for such NOx Season would equal
the City’s Average Station Two Capacity Share for such NOx
Season of the lesser of (A) all Allotted Allowances for that NOx
Season or (B) the number of Station Two Allocated Allowances
for that NOx Season required so that 85% of the Station Two Stack
NOx Emissions that would result by multiplying the Station Two
Standard SCR Inlet NOx Tons by one (1) minus the SCR Desig‘n
NOzx Removal would comply with the applicable Federal and

Kentucky NOx Regulations.

2.30 “City Reduction Generation Amount” shall mean (and shall

only have relevance), for any NOx Season with respect to which
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the City Actual Load Factor is less than the City Standard Load
Factor for such NOx Season, an amount of Station Two generation
(MW hrs) equal to (i) 85% of the maximum amount of generation
(MW hrs) associzted with the City’s Average Station Two
Capacity Share of the Total Capacity for such NOx Season
multiplied by (ii) the decimal obtained by divic:;

difference between the City Standard Load Factor .

Season and the City Actual Load Factor for such NOx S-eason, .

(y) the City Standard Load Factor for such NOx Season.

2.31 “City’s Station One Power Plant” shall mean the City’s
Station One Electric Generating Plant Jocated on a site on the Ohio
River in Henderson, K enfucky, consisting of Unit 1 with a
nameplate rating of 1,230 ¥W; Unit 2 with a nameplate rating of
1,230 kW, Unit 3 with a nameplate rating of 5,000 kW Unit 4
with a nameplate rating of 5,000 kW; Unit 5 with a nameplate
rating of 12,650 kW; and Unit 6 with a nameplate rating 0f 29,091
kW (and for pufposes of the 2005 Amendments to Contracts, a

rated net capacity (after station use) of 26 MW.

2.32 “City’s Station One Rated Capacity” shall mean the rated net
capacity (afier station use) of Unit 6 of the City’s Station One
Power Plant as of the date of the 2005 Amendments to Contracts,
which the Parties agree is 26MW, together with the energy

associated with such rated capacity.
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2.33 “City Standard Load Factor” shall mean, for any NOx

Season, 85%.

2.34 “Construction and Operation Agreement” shall mean the
Power Plant Construction and Operation Agreement, dated August
1, 1970, as amended, among the City, Big Rivers and WKE (as

assignee of Big Rivers).

2.35 “Federal and Kentucky NOx Regulations” shall mean the
Current NOx SIP Regulations, as the same may be hereafter
approved, modified or supplemented by regulations or other action
of the Feﬁeral Environmental Protection Agency, including,

without limitation, any modification that results in a reduction or

an increase in the NOx allowances or emission credits allotted to
Station T;NO or Unit 6 of the City’s Station One Power Plant, or.
otherwise amended, modified or supplemented, and shall include
any laws, rules or regulations enacted, issued or adopted in lieu of
any pf the foregoing, but only to the extent they regulate 6r restrict

NOx emissions,

2.36 “Guarantor’s Consent and Acknowledgement” shall mean the
Consent and Acknowledgement dated as of April 1,2005, by
LG&E Energy LLC (successor by merger with LG&E Enlergy
Corp.)., as Guarantor under the Guarantee A greement [Station

Two Obligations], dated July 15, 1998, by and among LG&E
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Energy LLC,, the City of Henderson and the City of Henderson

Utility Commission.
2.37 . “Index Rate” shall mean 5%.

2.38 “NOx Season” shall mean that period during each year that is
defined as the “NOx Season” for such year under applicable
Federal and Kentucky NOx Regulations and shall be deemed fo
include any applicable portion of a NOx Season. Reference to a
NOx Season for a Contract Year shall mean the period consisting
of those months of the Contract Year included within such NOx
Season, and in the event that a Contract Year includes portions of
two separate NOx Seasons, shall mean the periods that consist of
those months of the Contract Year within each such portion of

each NOx Season within such Contract Year.

2.39 “Outstanding” as used with respect to any Station Two
Bonds, shall have the same meaning as set forth for such term in’

the Bond Ordinance authorizing such Station Two Bonds.

2.40 “Reagents” shall mean (i) the lime used in operation of the
Station Two Flue Gas Desulfurization System and (ii) such other
minerals, materials, supplies or substances for Station Two that the
parties to the Power Sales Contract may determine to constitute a
“Reagent”, such determination to be evidenced by a written

instrument which shall set forth the basis on which Big Rivers and
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the City (or WKE/LEM as applicable) shall each supply such

Reagent.

2.41 “SCR Ammonia Costs™ shall mean, (A) with respect to
capacity charges for a Monthly Billing Period payable by Big
Rivers (or WKE/LEM as Big Rivers’ assignee) pursuant to Section
6 of the Power Sales Contract, the costs of the ammonia used in the
operation of the Station Two SCR System as allocated to Big
Rivers (or WKE/LEM as Big Rivers’ assignee) in accordance with
Section 6.2(a) of the Power Sales Contract for such Monthly
Billing Period (other than costs for ammonia for the initial start-up

and testing of the Station Two SCR System, which are treated as

' SCR Capital Costs), including, without limitation, storage and

handling costs allocable to such ammonia, or (B) with respect to
capacity charges for a Contract Year, the aggregate of such costs of
the ammonia used in the operation of the Station Two SCR System

during suc;h Contract Year.

2.42 “SCR Amortized Capital Cost per MW’ shall mean, for the
initial Contract Year begiming June 1, 2004 and for each of the
next nineteen (19) Contract Years following such initial Contract
Year, (i) an amount equal to the annual debt service that would
accrue during such Contract Year with respect to a bond issue in a
principal amount equal to the total amount of SCR Capital Costs

(exclusive of the SCR Capital Overcontrol Amount and the amount
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of $123,584 attributable to the vse of Alternate Fue] with respect to
the two initia] catalyst layers of the Station Two SCR System by
WKE/LEM o} Big Rivers) bearing interest at a rate equal to the
Index Rate, payable over 20 years with level annual debt service,
divided by (ii) the number of MWs of the Total Capacity of Station
Two as determined for such Contract Year pursuant to Section 3.6

of the Power Sales Contract.

2.42 “SCR Capital Costs™ shall mean all capitalized costs and
expenses associated with the original design, acquisition,
construction, installation, start-up and testing of the Station Two
SCR System (exc}usive of the SCR Capital Overcontrol Amount
and the amount of $123,584 attributable to the use of Alternate
Fue] with respect to the two initial catalyst layers of the S-tation-
Two SCR System by WKE/LEM or Big Rivers), including
applicable out-of-pocket costs of the Parties as provided in Section
4,20(e) of the Construction and Operation Agreement, and
including the costs thereof payable pursuant to the. Interim Funding
A éreement, whether funded by the City, Big Rivers or WKE, and
including the costs of the catalyst initially installed with respect to
the Station Two SCR System and the ammonia supplies required

for initial start-up and testing of the Station Two SCR Systemn.

2.44 “SCR Capital Cost Share™ shall mean, in the case of Big

Rivers (or WKE as Big Rivers® assignee) 0.6955 and, in the case of
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the City, 0.3045.

2.45 “SCR Capita] Overcontrol Amount” shall mean the
difference (which the Parties agree is $778,435), based on the
pub]ic.bids received by the City with respect to the SCR Contract
for the design, acquisition, construction, instaliation, start-up and
testing of the Station Two SCR System, between (i) the amount of
the lowest bid acceptable to the Parties for the components of a
selective .catal ytic reduction system of Station Two capable of
femoving 75% of the Station Two NOx emissions assuming the
use of Base Coal, and (ii) the amount of the bid in fact accepted by
the City with the consent of the other Parties for the components of
the Station Two SCR System capable of removing 90% of the
Station Two NOx emissions assuming the use of Base Coal, as
such difference (that is, the $778,435) shall be adjusted to give
effect to any change orders approved by the Parties and provided
to the contractor under the SCR Contract, assuming that the
amount of each such change order shall be allocated to the 75%
NOx removal capability system and the Station Two SCR System,
respectively, in the same proportion as (x) the amount of such bid
acceptable with respect to the 75% NOx removal system bears to
(y) the amount of such bid in fact accepted with respect to the
Station Two SCR System (it being agreed by the Parties that in the

case of each change order such adjustment (whéther an increase or
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a decrease) to the “SCR Capital Overcontrol Amount” shall be
equal to 2.22% of the increase or decrease in the contract price

given effect by such change order).

2.46 “SCR Catalyst Acquisition Costs™ shall mean, with respect to
a Cata]ysf Layer, (A) with respect to capacity charges for any
Monthly Billing Period payable by Big Rivers (or WKE/LEM as
Big Rivers’ assig_nee-) pursuant to Section 6 of the Pow;ar Sales
Contract, the portion of the pﬁrchase price for such Catalyst Layer,
the relevant Alternate Fuel Differential Amount (if any) with
respect to that Catalyst Layer, and the portion of the cost of
materials and labor associated with the installation of such Catalyst
Layer and the costs of removal and disposal of the catalyst layer
being replaced by such Catalyst Layer (if any), provided that such
~ removal and disposal costs shall be offset as provided in Section
6.9 of the Power Sales Contract (as added by the 2005
Amendments 1o Contracts) by any amount received in conmection
with the sale c;r disposal of such catalyst layer being replaced, in
each case as allocated for such Monthly Billing Period to Big
Rivers (or WKE/LEM as assignee of Big Rivers) pursuant to
Section 6.2(b) of the Power Sales Contract, or (B) with respect te
capacity charges for a Contract Year, the aggregate of the
purchase price for such Catalyst Layer, any Alternate Fuel

Differential Amount (regardless of the Party responsible for the
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same) and the other costs of such Catalyst Layer, including the
costs of removal and disposal of the catalyst layer being replaced,
as incurred during .such Contract Year, provided that such removal
and disposal costs shall be offset as provided in Section 6.9 of the
Power Sales Contract (as added by the 2005 Amendments to
Contrac{s) by any amount received in connection with the séle or
disposa) of such catalyst layer being replaced. SCR Catalyst
Acquisition Costs shall not include costs of operation or
maintenance of an installed Catalyst Layer or, except as otherwise
provided in Section IV(D) of Exhibit E to the Power Sales
Contract (as added by the 2005 Amendments to Contracts and
attached hereto), costs of a Caia]yst Dispute Resolution Procedure
* (as defined in the aforesaid Exhibit E), all of which costs shall |
constitute costs associated with the operation and maintenance of
Station Two under Section 6.3 of the Power Sales Contract. SCR
Catalyst Acquisition Costs shall not include any SCR Capital

Costs,

2.47 “SCR Contract™ shall mean the (i) Contract SCR-01 SCR
Equipm_eﬁt and Erection,- dated as of July 9, 2002, entered into by
the City with the successful bidder, as the same may be amended
with the prior written consent of Big Rivers and, during the term of
the Station Two Agreement, WKE, and (ii) the Contract SCR-02

Foundation, dated October 7, 2002, entered into by the City and
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the successful bidder, as the same may be amended with the prior
written consent of Big Rivers and, during the term of the Station

Two Agreement, WKE,
2.48 “SCR Design NOx Removal” shall mean .90,

2.49 “Station One Unit 6 Allotted Allowance” shall mean, for ;3.
NOx Season, the NOx allowances and emissions credits allotted to
Unit 6 of the City’s Station One Power Plant pursuant to the
applicable Federal and Kentucky NOx Regulations for such NOx

Season.

2.50 “Station One Unit 6 Stack NOx Emissions” shall mean, fora
NOx Season, the amount of NOx emissions from Unit 6 of the
City’s Station One Power Plant corresponding with thé actual
genération of energy by Unit 6 during such NOx Season (but in no
event greater than the NOx emissions associated with the use and
operation of Unit 6 of the City’s Station One Power Plant at the
City’s Station One Power Plant Rated Capacity plus three (3) MWs
of station use), as measured by the Station One Unit 6 Certified

Continuous Emissions Monitoring System.

2.51 “Station Two Agreement” shall mean the Agreement and
Amendments fo Agreements, dated as of July 15, 1998, among the
City, Big Rivers, WKE, LEM, Western Kentucky Energy Corp.

and WKE Corp., as heretofore amended and as amended by the
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2.55 “Station Two Stack NOx Emissions” shail mean, for a NOx
Season, the amount of the Station Two NOx emissions as
measured by the Station T;Jvo Certified Continuous Emissions
Monitoring Systems pursnant to the applicable Federal and

Kentucky NOx Regulations.

2.56 “Station Two Standard SCR Inlet NOx Tons” shall mean, for

a NOx Season, 2,800 NOx tons.

2.57 “Total Capacity” shall mean, with respect to Station Two, the
Total Capacity as defined in Section 3.6 of the Power Sales

Contract.

IL CONSTRUCTION AND OPERATION AGREEMENT

Section 201 Section 3 of the Construction and Operation Agreement is

amended by adding thereto the following:

“3.3 Big Rivers will transfer and convey to the City easements on
land 1ying adjacent to the Station Two plant site in order to permit
the construction, operation and maintenance thereon of certain
portions of the Station Two SCR System, including the SCR
reactors and the ammonia storage facility, and the auxiliary
building, together with any additional rights and easements to the
Cify required for the construction, operation, maintenance and
removal of auxiliary facilities required in connection therewith and

for access thereto, all in accordance with the Big Rivers’
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Easement.

Section 202 Section 4 of the Construction and Operation Agreement is

amended by adding thereto the following:

“4.12 The City, with the approval of Big Rivers (and WKE, as
assignee of Big Rivers), awarded the SCR Contract and such other
contracts with the selected contréctors or vendors of the Station
Two SCR System as are necessary for the design, acquisition,
construction, installation, startup and testing of the Station Two
SCR System, énd will diligently pursue under the terms of such
contracts such design, acquisition, construction, installation,
startup and testing of the Station Two SCR System consistent with
prudent utility practices anld will pe:fc;nn and discherge its
obligations under such contracts, Big' Rivers (and WKE, as
assig:neé of Big Rivers) and the City agree to coordinate their
respective use, operation and maintenance of Station Two s0 as t0
reasonably facilitate any remaining design, ficquisition,
construction, installation, start-up or testing .of the Station Two
SCR System that may be required following the effectiveness of all
provisions of the 2005 Amendments to Contracts. The City agrees
to use its commercially reasonable efforts to cause its vendors and
contractors to undertake such work in a manner consistent with the
contracts therefor that minimizes any adverse effects on the use,

operation and maintenance of Station Two. SCR Capital Costs
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shall be funded by the City and WKE (and Big Rivers in the event
the Station Two Agreement is terminated, subject to the limitations
set forth in the Agreements), in the manner set forth in Section
4.20 of the Construction and Operation Agreement. The City shall
use its commercially reasonable efforts to obtain and maintain the
necessary permits and other governmental and third-party
approvals for the design, acquisition, construction, installation,
start-up, testing, use, operation and maintenance of the Station
Two SCR System, and Big Rivers (and WKE, as assignee of Big
Rivers) shall seek any such additional permits and approvals as are
required of it. The Parties hereto agree that they shal] use their
commercially reasonable efforts to operate and maintain Station
Twa so as to compiy with the vendor’s recomniendz_ltions provided
in the SCR Contract as to the Station Two SCR System, or as
provided in the successful bid for the design, acquisition,
construction, installation, start-up and testing of the Station Two
SCR System, in either case with respect to meeting its performance
guarantees and warranties, except to the extent emergency
conditions exist which require the operation br maintenance of
Station Two in a contrary manner. WKE will obtain and maintain
adequate builder’s risk insurance, boiler and machinery and other
insurance required to be maintained by the City under the SCR

Contract, and the City, Big Rivers and WKE shall be named as
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additional insureds or loss payees (as their interest may appear) as
provided in the SCR Contract covering the compleie construction
and installation of the Station Two SCR System. Any additional
cost of such insurance shall be included as part of SCR Capital
Costs. The City agrees to afford Bié Rivers and WKE reasonable
access to all plans, specifications and contracts for and to furnish
copies of any required or permitted notices to or from any
contractor or vendor relating to the design, construction,
acqﬁisition, installation, start-up, testing, operation and
maintenance of the Station Two SCR System. The City shall
obtain the prior written approval of Big Rivers and WKE (which
approval shall not be unreasonably withheld, conditioned or
delayed) regarding any material changes to such plans,
specifications or contracts and for the approval or acceptance by
the City pursuant to such contracts of the completion or
commercial operation of alany material component or aspect of the
Station Two SCR System, and shall generally consult with Big
Rivers and WKE and ajlow them to reasonably participate in all
meetings, inspections, tests and audits with such contractors and
vendors with respect to the design, construction, acquisition,
installation, start-up and testing of the Station Two SCR System.
The City shall also obtain the written approval of WKE and Big

Rivers (such approval not to be unreasonably withheld,
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conditioned or delayed) prior to any exercise by the City of any
right that it may have to terminate or suspend any contract with
any such vendor or contractor relative to the Station Two SCR
System or to undertake to correct or repair any defective or non-
conforming work or components thereof that may have been
undertaken or performed by any vendor or contractor or to
complete any uncompleted work by such vendor or contractor with

tespect to the Station Two SCR System.

4.13 The City has employed the services of Burns & McDonnell
to provide consulting services during the design, acquisition,
éonstruction, installation, start-up and testing of the Station Two
SCR System. The City agrees to promptly provide to Big Rivers
and WKE copies of all reports, analyses and other information that
may be generated or provided by Burns & McDonnell to the City
in connection with their consulting services with respect to the
Station Two -SCR System (including, without limitation, those
generated or provided prior to tﬁe éffective date of all provisions of
the 2005 Amendments to Contracts) and agrees to cause such
consultants 1o afford Big Rivers and WKE reasonable access to
their relevant representatives for the purpose of obtaining follow-
up or additional information regarding their services, the results

thereof and the Station Two SCR System genersally.
4.14. SCR Ammonia Costs and SCR Catalyst Acquisition Costs
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will be recorded.by Big Rivers (or WKE as assignee of Big Rivers)
s0 as to identify those Costs on a Contract Year and a month by
month basis, separate and apart from the other costs and expenses

incurred in the operation and maintenance of Station Two.

4.15 The City, WKE and Big Rivers have used their respmﬁve
commercially reasonable efforts, consistent with their respective
obligetions under the 2005 Amendments to Coh'tracts, so that the
design, acguisilion, construction, installation, start-up and testing
of the Station Two SCR Systemn met the compliance dates with.
respect tor'NOx emissions required by the Federal and Kentucky
NOx Regulations applicable thereto, and the reasonable costs of
such actions (except as otherwise provided in Section 4.20(¢e)

below) shall constitute SCR.Capital Costs.
4.16  [Reserved)

4.17 The Parties agree that all Allotted Allowances for a NOx
Season (as prorated for any applicable pomon of a NOx Season)
shall be allocated and applied in order of priority as follows
{absent the written agreement of the City, WKE, LEM and Big
Rivers to the contrary), and no Party shall be entitled to use (or
claim any right to use) such Allotted Allowances in a manner
oonﬁary to such allocation and application nor shall any Party

cause or instruct the Station Two Designated Representative to use
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such Allotted Allowances in a manner contrary to such allocation

and application:

(a) Such Allotted Allowances shall first be allocated for
the benefit .of the City, WKE and, following the expiration or -
termination of the Station Two Agreement, Big Rivers and applied
to Station Two Stack NOx Emissions for such NOx Season in an
amount equal to the Station Two Allocated Allowances for such

NOx Season.

(b} Such Allotted Allowances shall next be allocated, but
only to the extent of the amount remaining after the allocation
thereof in the amounts provided pursuant to subsection (2) above,

to and become the property of the City in an amount equal to the

_City‘Excess Allowances, if any, for such NOx Season. The City

shall be entitled to use, apply, allocate or dispose of the City
Excess Allowances allocated pursuant to this subsection (b} in any
manner and for any purpose deemed appropriate by it (and *
permissible under applicable laws, rules and regulations), without

accounting for the same to any other Party.

(c) Such Allotted Allowances shall next be allocated, but

.only to the extent of the amount remaining after the allocation

thereof in the amounts provided pursuant to subsection (&) above

and in the.amounts, if any, provided pursuant to subsection (b)
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above, and applied to the Station One Unit 6 Stack NOx Emissions
so that, afler the application by the City to the Station One Unit 6
Stack NOx Emissions of an amount of NOx allowances or
emission credits (from whatever source, but excluding Allotted
Allowances other than City Excess Aliowances) equal to the
Station One Unit 6 Allotted Allowances for such NOx Season, the
Station One Unit 6 Stack NOx Emissions for such NOx Season
will be in compliance with the applicable Federal and Kentucky
NOx Regulations (it being understood that for thé purpose of
determining the Allotted Allowances (if any) to be allocated
pursuant to this subsection (c), an amount of NOx allowances and
emissions credits {from whatever source, but excluding-Allotted
Allowances other than City Excess Allowances) equal to the
Station One Unit 6 Allotted Allowances for that NOx Season shell
be deemed to have been first applied to the Station One Unit 6
Stack NOx Emissions, whether or not the Station One Unit 6
Allotted A]lowances or any other NOx allowances and emissions
credits are in fact applied to the Staﬁon One Unit 6 Stack NOx
Emissions); provided that the Allotted Allowances allocated
pursuant to this subsection (c) shall not exceed 40 allowances or
emissions credits (it being understood and agreed by the Parties
that the portion of such 40 allowances or emissions credits not so

required for the compliance of the Station One Unit 6 Stack NOx
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Emissions for such NOx Season, after the application of an armount
of NOx allowances or emissions credits equal to the Station One
Unit 6 Allotted Allowances for such NOx Season, shall be
available to WKE or Big Rivers (as applicable) pursuant to

Subsection (d) below).

(d) Such Allotted Allowances shall next be allocated, but
only to the extent of the amount remaining after allocation thereof
in the amounts provided pursuant to subsection (a) above, and in
the amounts, if any, provided pursuant to subsections (b) and (c)
above, to and become proPéﬁy of WKE and, followiﬁg the term of
the Station Two Agreement (and as prorated for any applicable
portion of a NOx Season), shall be allocated to and' become the
property of Big Rivers. WKE or Big Rivers, as applicable, shall be
entitled to use, apply, allocate or dispose of ‘such Allotted
Allowances allocated as provided in this subsection (d) in any
manner or for any purpose deemed appropriate.by it (and
permissible under applicable laws, rules or regulations), without
accounting for the same to any other Party, including without
limjtation, using or applying the same in connection with or in
support of the use or operation of any other power generation
facilities that are owned or operated by WKE or Big Rivers, as
applicable, except as otherwise provided in the Amendatory

Station Two Agreement. The Parties acknowledge that WKE's
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right to receive or utilize such Allotted Allowances for NOx
Scaspns (or portions thereof) following the term of the Station Two
Agreement shall cease upon the expiration or termination of ﬁie
Statjon Two Agreement, and that Big Rivers’ right to receive and
utilize the same shall thereafier continue throughout the term of the

Construction and Operation Agreement.

(e) Exhibit C to the Construction and Operation
Agreement (as added by the 2005 Amendments to Contracts)
attached hereto sets forth an example of the calculations pertaining
to the allocation and application of Allotted Allowances for an
assumed year in accordance with subsections (2), (b), (c) and (d)

above.

(f) It is understood that in the event Big Rivers (or WKE 0;'
LEM, as assignee of Big Rivers) exercises its right under Section
3.8 of the Power Sales Contract to purchase Excess Henderson
Energy or encrgy associated with Excess Henderson Capacity
during any NOx Season, Big Rivers (or WKE or LEM, as assignee
of Big Rivers) shall furnish from its own sources (which may
inclnde its Allotied Allowances allocated pursuant to subsection
(d) above) the emission allowances or credits required so that when
applied to the Station Two Stack NOx Emissions resulting from
the generation of such Excess Henderson Energy or energy

associated with such Excess Henderson Capacity, such Station
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Two Stack NOx Emissions comply with the applicable Federal and
Kentucky NOx Regulations. It is further understood that in the
event the Allotted Allowances for a NOx Season, when first
allocated to the Station Two Stack NOx Emissions for such NOx
Season as contemplated above, are not sufficient to cause all such
Station Two Stack NOx Emissions to be in compliance with the
applicable Federal and Kentucky NOx Regulations, the City and
Big Rivers (or WKE/LEM, as assignee of Big Rivers) shall be
responsible for fomishing, in proportion to their respective Actual
Station Two Generation Shares of the Actual Station Two
Generation for that NOx Season, the additional NOx emissions
allowances or credits required so that their remaining Station Two
Stack NOx Emissions are in compliance with applicable Federal

and Kentucky NOx Regulations.

(g) Big Rivers, the City and WKE agree to cooperate with
one another and to use their respective commercially reasonable
efforts (in the case of WKE, during the term of the Station Two
Agreement only) to effect and implement the allocations
contemplated above, and to otherwise carty out the intents and
purposes of this Section 4.17, including without limitation, by
instructing the Station Two Designated Representative to hold,
allocate and/or use all Allotted Allowances in a manner consistent

with the foregoing. To the extent required under the
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circumstances, a Party shall execute and deliver to the other
relevant Party one or more documents of title reasonably reqﬁired
to reflect that Party’s ownership of the rglevant Allotted
Allowances as contemplated above, upon the written request of
that Party. To the extent the City.-acquires title to or control over
any Allotted Allowances for a NOx Season in excess of those
allocated as contemplated in subsections (a), (b) and (¢) above, it
shall assign and transfer (or direct the Station Two Designated
Representative to assign and trans‘fer) such title to or control over
the same to WKE or, for any NOx Season {or portion thereof)
following the expiration or termination of the Station Two
Agreement, to Big Rivers, without any additional consideration
and frl'ee and clear of all liens and encumbrances of any nature.
The City shall not attempt to make any forward sale or other
conveyance of any Allotted Allowances (other than any City
Excess Allowances allocated to it pursuant to subsection (b)
above), it being understood that all such Allotted Allowances shall
be used by the City solely in connection with Station Two NOx
Stack Emissions and the Station One Unit 6 Stack NOx Emissions
as contemplated in (a), (b) or (c), as applicable, above or shall be
allocated to WKE or Big Rivers as contemplated in subsection (d)

above,

(h) The City agrees to maintain complete and accurate
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“records regarding the allotment under the Federal and Kentucky
NOx Regulations of Ndx allowances and emissions credits to the
City’s Station One Power Plant, the use of any Allotted
Allowances for the City’s Station One Power Plant as provided in
'subsection {c) of this Section 4.17, and the City Excess |
Allowances, if any, as allocatt;,d pursuant to subsection (b) of this
Section 4,17. The City agrees to give WKE, Big Rivers and their
respective representatives reasonable access from time to time to
all such records and to furnish the following information for each
NOx Season to WKE and Big Rivers, as applicable: (i) on or prior
to March 1 of each year following each NOx Season, a copy of the
annual report made by the City’s Station One Power Plant
Designated Representative_to enrvironmental regulai:.ory authorities
regarding the receipt and disposition of NOx allowances or
emissions credits pertaining to Unit 6 of the City’s Station One
Power Plant for such prior NOx Season; and (ii) on or prior to
January 31 of each year following each NOx Season, the following
information: (x) the number of the NOx allowances or emissions
credits allotted to Unit 6 of the City’s Station One Power Plant for

~such Nbx Season under applicable Federal and Kentucky NOx

_ Regulations, (y) the energy (MWh) generated (including eneréy
for station use) by Unit 6 of the City’s Station One Power Plant

during such NOx Season and (z) the total Station One Unit 6 Stack
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NOx Emissions during such NOx Season. The City further agrees
to furnish WKE and Big Rivers, as applicable, copies of any such
quarterly reports required to be filed by the City’s Station One
Power Plant Designated Representative with environmental
regulatory authorities, as well as monthly reports tracking the NOx
allowance and emissions credit consumption of Unit 6 of the City’s
Station One Power Plant, ’fhe City also agrees to cooperate and
use its best commercial efforts to provide to WKE and Big Rivers,
as applicable, and the Station Two Designated Representative, as
soon as practicable but in any event in a timely manner, any
information set forth in the second sentence of this subsection that -
is required for the Station Two Designated Representative to
prepare and file the annual report with environmental regulatory
authorities regarding the receipt and disposition of Allotted

Allowances.

(i) Big Rivers and, during the term of the Station Two
Agreement, WKE agree to maintain con;pléte and accurate records
. regarding Allotted Allowances and the allocation an;i application
thereof as provided in subsections (a), (b), (¢) and (d) of this
Section 4.17, and agree to give the City and its respective
representatives reasonable access from time to time to all such
records. Big Rivers and, during the term of the Station Two

Agreement, WKE further agree to direct the Station Two
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Designated Representative to furnish to the City on or prior to
March 1 of each year following each NOx Season a copy of the
annual report made by the Station Two Designated Representative
to environmental regulatory authorities regarding receipt and
disposition of Allotted Allowances for such prior NOx Season.
Big Rivers and, during the term of the Station Two Agreement,
WKE will direct the Station Two Designated Representative to
cause such report to include information that any Party may
reasonably request in writing (and with reasonable advance notice)
and as shall be permissible while maintaining the reports in
compliance with applicable Federal and Kentucky NOx
Regulations, including Allotted Allowances balances on hand at
the beginning and at the end of such NOx Season and the summary
of receipts and dispositions of Allotted Allowances during such
NOx Season. WKE and Big Rivers, as applicable, further agree to
direct the Station Two Designated Reﬁresentative to furnish to
each of the other Parties copies of any such quarterly reports to be
filed by the Station Two Designated Representative with
environmental regulatory authorities, as well as monthly reports
tracking the Allotted Allowance consumption. In addition, WKE
and Big Rivers, as applicable, agree to cooperate and use their
respective best commercial efforts to provide to the City and the

Designated Representative for City’s Station Ohe Power Plant, ag
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soon as practicable but in any evérit in a timely manner, any
information relating to Station Two operation or Allotted
Allowances required for the Designated Representative for City’s -
Station One Power Plant to prepare and file the annual report with
environmental regulatory authorities regarding the receipt and
disposition of NOx allowances and emissions credits with respect

to City’s Station One Power Plant,

() For purposes of any calculation of the pumber of
Allotted Allowances allocated or applied pursuant to this Section
4.17, the number of Allotted Allowances regulting from such
calculation shall be rounded, if necessary, to the nearest whole
number (e.g., 33.67 being rounded up to 34 and 33.34 being
rounded down to 33) with one half of an Allofted Allowance being |

rounded up.

4.18 The reasonable costs incurred by the Parties in connection’
with obtaining all governmental regulatory approvals and any
creditors’ consents and approvals required for the Parties’
respective execution of or performance of the 2005 Amendments
to Contracts, the Amendatory Station Two Agreement, the
Guarantor’s Consent and Acknowledgement, the Big Rivers’
Creditors’ Subordination Agreement and the Big Rivers’ Easement
shall constitute SCR Capital Costs reimbursable as provided in

Section 4.20(e).
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4.19 The Parties acknowledge that the City, on the one hand, and
ealch of WKE, LEM and Big Rivers, on the other hand, have a
vested interes’c~ in ensuring that the design, acquisition,
construction, instailation, start-up and testing of the Station Two
SCR Systemn meets certain sched‘ules and that the Station Two SCR
System performs to stated NOx re:fxoval capabilities, all as
warranted or guaranteed by the relevant bidders, vendors or
contractors thereof (or as otherwise contemplated in the contract(s)
with suc.:h bidders, vendors or contractors), and that such Parties
may be damaged by reason of a failure by.the Station Two SCR
System to meet those schedules or warranted or guaranteed
performance capabilities. In light of those mutual interests the

parties agree that:

(1)  The City shall diligently pursue (with counsel
reasonably satisfactory to the Parties) and on behalf of
the City, WKE, LEM and Big Rivers as their respective
interests may appear, on a best commercial efforts
basis, (i) any and all contractual rights and remedies
that it may have against any bidder, vendor or
contractor with respect to the Station Two SCR System
or any component(s) thereof, or on account of any
failure of or by that system to meet any of the

schedules, performance specifications, criteria or
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capabilities warranted or guaranteed by such bidder,
vendor o? contractor, or otherwise on account of émy
misrepresentation, breach of warranty or non-
fulfiliment of any covenant or agreement on the part of
that bidder, vendor or contractor in any manner relating
to the Station Two SCR System (including without
limitation, tﬁe pursuit of specific performance and any
liquidated damages or other relief available as a result
of, or arising by reason of, any such failure,
misrepresentation, breach or non-fulfillment), and (ii)
any and all contractual ItightS and rendedies that it .may
have against any provi'der of a surety, performance or

other bond with respect to the Station Two SCR System

on behalf of any such bidder, vendor or contractor;

The City shall afford WKE, LEM and Big Rivers a
reasonable opportunity to participate in the City’s
efforts to pursue its and their respective rights and
remedies as contemplated in subsection-(.l) above,
including the right to promptly receive copies of all
p]eadiﬁgs and correspondence with the rel;avant bidder,
vendor or contractor, or provider of a surety,
performance or other bond, to attend all hearings and

settlement discussions with that bidder, vendor or
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contractor (or its counsel), or provider of a surety,

performance or other bond (or any counsel thereof), and

- to approve any settlement of the City’s claims against

that bidder, vendor or contractor, or provider of a

. sﬁrety, performance or other bond (which approval

shall not be unreasbnably withheld, conditioned or

delayed by WKE, LEM or Big Rivers);

The reasonable costs and expenses incurred by the City,
WKE, LEM and Big Rivers in connection with the
foregoing efforts (*Collection Costs™) shall initially be
allocated between and promptly funded (or, as
applicable, reimbursed) by the City and WKE (or, in
the event the Station Two Agreement shall have expired
or been terminated, by the City and Big Rivers) on a
50%/50% basis, with 20% of any amounts so allocated
to and paid or reimbursed by WKE being promptly
thereafter reimbursed by Big Rivers to WKE upon its
written request. To the extent any damages are
recovered from the relevant bidder, vendor, contractor
or provider of a surety, performance or other bond, the
mnm.mts so recovered shall first be used to
proportionately reimburse the City, WKE and Big

Rivers for the portions of the Collection Costs so
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funded, paid or reimi)ursed by theni, bei';ore such
amounts are allocated between or among the Parties as

contemplated in paragraphs (4), (5) and (6) below;

{4) In the case of the proceeds of liquidated damages (net
of the damages used for the recovery of the Parties’
Collection Costs as contemplated in paﬁgaph (3))
payable as a result of a fz;jlure of.the bidder, vend_éf or
contractor to meet its guaranties or warranties as to
NOx removal or its schedules with respect to
completion or commercial operation after testing of the
Station Two SCR System or a component thereof (such
failure being in this paragraph (4) referred fo as fhe
“Vendor Fajlure”), with respect to a particular day, such
proceeds, after reimbursement of the reasonal.)le costs
and expenses of the Parties incurred in connection with
submitting and enforcing a ciairn or the recovery of
da;mages therefor, as the same shall be realiocated as
provided in subsection (3) above, shall be applied as

follows:
(i) Inthe case of liquidated damages payable due to a Vendor
Failure consisting of a failure to meet its guaranties or

warranties as to the NOx removal capability of the Station
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Two SCR System or a component thereof, including a

failure of the Station Two SCR System or a component

thereof to meet such guaranties or warranties by a scheduled

date, whether or not such Vendor Failure occurs or the

liquidated damages are payable during a NOx Season, the

proceeds of such liquidated damages with respect to such

particular day shall be paid and allocated between the City

and WKE/LEM as follows:

(A) if the percentage of NOx removal capability of the

(B)

Station Two SCR System resulting from or in light of
such Vendor Failure equals or exceeds the Base NOx
Removeal, all such proce;ads of liquidated damages
with respect to such day shall be paid by the City to
WKE/LEM; and

if the percentage of NOx removal capability of the
Station Two SCR System resulting from or in light of
such Vendor Failure is less than the Base NOx
Removal, there shall be allocated to the City from
such proceeds of liquidated damages an amount

determined in accordance with the following formula:

X=.3045 x [1- Y ]x LDP
Y+ (NRx Z}
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“where:
X = amount to be allocated to the City;
NR = a fraction the numerator of which is the
difference between the Base NOx Removal and
the actual percentage of NOx removal, capability.
of the Station Two SCR System (or a component
thereof) resulting from such Vendor Failure and
the denominator of which is the Base NOx
Removal;
Y =the SCR Capital m&conuol Am;)unt; and
LDP = the amount of the proceeds of liquidated
damages with respect to such paﬂiculm day; and
Z =the final contract price for the Station Two
SCR System as determined in accordance with the
SCR Contract and any settlement agreements or
the like that may be entered into by the City with
the sucoessful bidder (with the prior written
consent of Big Rivers and, during the term of the

Station Two Agreement, WKE);
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and the balance of such proceeds of liquidated damages shall

be paid by the City to WKE/LEM.

(i) Inthe case of liquidated damages payable due to a Vendor
. Failure to meet a scheduled date for the tie-in of duct work
to either of the Station Two generating units, whether or not
such Vendor Failure shall occur or such liquidated damages
shall be payable during a NOx Season, the proceeds of such
liguidated damages with respect to such particular day shall
be paid and allocated between the City and WKE/LEM as

follows:

(A) if the City shall have available to it for such day the
full amount of its share of the Total Capacity of
Station Two as allocated pursnant to Section 3 of the
Power Sales Contract and due to such Vendor Failure
WKE/LEM shall not have available to it the full
amount of its sullpIUS capacity from Station Two as
allocated pursuant to Section 3 of the Power Sales
Contract, the proceeds of such liquidated damages
with respect to such particular day shall be paid by

the City to WKE/LEM,

(B) if the City shall not have available to it for such day

the full amount of its share of the Total Capacity of
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Station Two as allocated pursuant to Se&ion 3 of the
Power Sales Contract, the proceeds of such liquidated
damages with respect to such particular day shall be
paid to and allocated between the City and |
WEKE/LEM, respectively, in the same proportion as
(x) the amount (in MWs') of the City’s full share of |
the Total Capacity of Station Two that is not so
available to the City for such day bears to (y) the
amount (in MWs) of the full surplus capacity of
Station Two allocated for such day to WKE/LEM
pursuant to Section 3 of the Power Sales Contract that

is not so available to WKE/LEM.

In all cases, other tﬁan those in which pafagrapﬁ (4) above is
applicable, the proceeds of liquidated damages and of the payment
of other claims or the recovery of other damages under contracts
with the abovementioned bidders, vendoss or contractors, of under
any suréty, performance or other bond, after reimbursement of the
parties reasonable costs and expenses im';urred in connection with
submitting and enforcing claims or the recovery of damages
thereon, as the same shall be reallocated as provided in paragraph
(3) above, shall be paid to and allocated between the City and
WKE/LEM in the same proportion as their average respective

shares of the Total Capacity of Station Two as allocated pursuant to
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Section 3 of the Power Sales Contract during each Contract Year
from and including the Contract Year which includes the first date
of the relevant failure, breach action or omission of the bidder,

vendor or contractor giving rise to such recovery, through and

. including the Contract Year in which such recovery is made.

In the event WKE, LEM or Big Rivers shall receive from the City
an allocated portion of the proceeds of any claims or any liqﬁidated
or other damages as contemplated in paragraphs (4) and (5) above
(net of the damages vsed for the recovery of the Parties® Collection
Costs as contemplated in paragraph (3)), WKE and LEM, on the one
hand, and Big Rivers, on the other hand, agree that all sﬁch amounts
shall be allocated to them or divided between them as set forth

below, except as otherwise expressly provided in this paragraph (6).

() Allliquidated damage; amounts and other damage amounts
that shall be received from the City as contemplated in
paragraph (5) above shall be divided such that WKE and
LEM shall receive the portion thereof determined by
reference to the following formula and Big Rivers shall
receive the balance:

A=_B

235

Where:
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WKE's and LEM’s collective allocated portion of such
damages, expressed as a percentage (which shall not be a

negative ﬁercentage); and

The number of years {and/or portions thereof) remaining in
the full “Term” of the Station Two Agreement as of the -
first date of the relevant failure of the Station Two SCR
System or bidder, vendor or contractor giving rise to the

claims(s) or damages contemplated in paragraph (5) above,

(ii) AN liquidated damage proceeds allocated and paid by the City -

- to WKE/LEM as contemplated in subparagraph (4)(i) above

by reason of a Vendor Failure of the type described in that

subparagraph (“Subparagraph (4)(i) Damages”) shall be

- remitted to and retained by WKE/LEM for their own account;

provided, that WKE/LEM herebyl agree to first use any such
Subparagraph (4)() Dama ges for the acquisition of NOx
allowances or emissions credits to the extent required for the
operation of Station Two and thé generation of WKE's or
LEM’s share of Total Capacity during the Term in the
absence of a commercially-operational, conforming Station
Two SCR System, before retaining such damages or using

such damages for any other purpose; and provided further,

that in the event, as of the expiration of the Term of the
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Station Two Agreement or the early termination of the Station
Two Agreement, the relevant bidder, vendor or contractor that
paid such liquidated damages has not delivered and installed
all components of the Station Two SCR System for which it
was responsible in conformity with the guarantees, warranties
or other material commitments set forth in its contract with
the City, then promptly following that expiration or
termination of the Station Two Agreement, WKE/LEM shall
pay to Big Rivers a share of the Subparagraph (4)(i) Damages
actually received by it.or them (net of the amount of those
damages used by WKE/LEM to acquire NOx allowances or
emissions credits as contemplated above) equal to the
percentage of all SCR. Capital Costs for which WKE/LEM
were responsible under Section 4.20 of the Construction and
Operation Agreement that have been funded by Big Rivers as
of the expiration or termination of the Station Two
Agreement, together with interest on Big Rivers® share of
those Subparagraph (4)(i) Damages from the date first
received by WKE/LLEM through the date paid to Big Rivers at

the “Prime Rate” (as defined in the Station Two Agreement).

(ii) All liquidated damage proceeds paid and allocated by the City
to WKE/LEM as contemplated in subparagraph (4)(if) above

by reason of a Vendor Failure of the type described in that
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subparagraph (“Subparag}aph (4)(ii) Damages") shall be
remitted to and retained by WKE/LEM for their own account;
provided, 'tizar if the relevant Vendor Fail';lre contemplated in
subparagraph (4)(ii) and the contract between the City and the
relevant bidder, vendor or contractor do not physically or
contractually prevent the City (or WKE as the City's,
confractual operator of Station Two) from restarting and -
operating either Station ﬁo generating unit in accordance
with the requirements of the Station Two Contracts following
the expiration of the scheduled outage during which the tie-in
of duct work to the Station Two generating units wés
originally scheduled to be completed, and if either (A)
WEKE/LEM voluntarily extend that scheduled outage, or
restart the Station Two generatirig units but thereafier
voluntarily shut down either or both of those units, in either
case in order to accommodate the completion of the tie-in of
duct work, or (B) either or both of the Station Two generating
units suffer an unscheduled or forced outage dueto a
mechan?ca] or operational problem unrelated to the tie-in of
duct work and such tie-in of duct work is undertaken during
the period that the unscheduled or forced outege continues,
then any Subparagraph (4)(ii) Damages that are allocated and

paid by the City to WKE/LEM for the days (or portions
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thereof) during which the scheduled outage was so voluntarily
extended, for the days (or portions thereof) during which the
Station Two generating units (or either of them) were so
voluntarily shut down, or for the days (or portibns thereof) of
the unschedu.led or forced outage during which the tie-in of
duct work was so perforined (as applicable), shall be allocated
between WKE/LEM, on the one hand, and Big Rivers, on the
other hand, based upon the formula set forth in subparagraph
(6)(1) above, but with component “B” of that formula being
the number of years (and/or portions thereof) remaining in the

full Term of the Station Two Agreement as of the first date of

“the relevant Vendor Failure contemplated in subparagraph

(4)(ii) above. Notwithstanding the foregoing provisions of
this subparagraph (jif), in the event an unscheduled or forced
outage as contemplated above is required to be extended
beyond the period that would have been required in order to
correct or repair the mechanical or operational problems
initially giving rise to that outage, in order to allow the
completion of tie-in of duct work undertaken during that
outage and necessary for the restart of either or both of the
Station Two generating units, then WKE/LEM shall be
entitled to retain for their own account all Subparagraph

{(4)(ii) Damages paid for the days (or portions thereof) during
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(iv)

which that unscheduled or forced outage is extended to allow

the completion of that work.

As between WKE/LEM, on the one hand, and Big Rivers, on
the other hand, the Party(ies) receiving the proccec-ls of
relevant liquidated damages or other damages from the City

as contemplated in paragraph (4) or (5) above (net of the
damages used for th‘e rt.acl:o'\‘rery of the Parties’ Collection Costs
as contemplated in paragraph (3)) shall promptly thereiaﬁer
pay to the other of those Parties its allocable share of those |

damages (if any) as contemplated in this paragraph (6) in

"+ fmmediately available funds. Notwithstanding anything .

contained in this paragraph (6) to the contrary, Big Rivers
shall not be entitled to receive any portions of the proceeds of
any c]aims or any liquidated or other damages, as
contemplated in paragraph (4) or (5) above, until such time as
Big Rivers shall have funded its respective share of all SCR
Capital Costs as contemplated in the Amendatory Station Two
Agreemen't. The receipt or retention by WKE/LEM of
liquidated damages or other damages as contemplated in this
Section 4.19 shall not preclude WKE/LEM from asserting ot
claiming that Big Rivers has an obligation under the Station
Two Agreement to contribute its share of the costs of any

other SCR Capital Costs, Station Two Improvements costs or

54



Henderson Incremental Environmental O&M Co;sts
associated wiﬁl, resulting ﬁoﬁ or necessitated by the relevant
Vendor Failure or other failure of the Station Two SCR
System or the bidder, vendor or contractor contemplated in
paragraph (45 or (5) above, as applicable, nor shall Big Rivers
be deemed to be released or discharged from any such

" obligations.

(7) A Party’s respective entitlements to portions of the proceeds of
iiquidated damages as. contemplated above shall not be affected by
“any decision by such Party (or any of them) to seﬁarately acquire
NOx allowances or emissions credits in order for the generation of
its share of Total Capacity of Station Two (and in the case of the
City, the generation of energy associated witﬁ the City’s Station
One Power Plant Rated Capacity) to remain compliant with the
Federal and Kentucky NOx Regulations. The City agrees to hold
ali liquidated damages or other damages that may be recovered from
a particular bidder, vendor or contractor (as contemplated in
paragfai)h (4) or paragraph (5) above) in escrow for the benefit of
the Parties until their respective shares (if any) thereof can be
calculated and such amounts can be allocated and paid or distributed

as contemplated in this Section 4,19,

(8)  The proceeds of any insurance maintained with respect to any

damage or destruction of the Station Two SCR System or any part
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thereof during the cdnstruction, start-up and testing thereof or with
respect to the completion of the Station Two SCR System shall be
applied by the City to the repair, reconstruction or completion

thereof, as applicable.

4.20 The SCR Capital Costs have been and shall be funded in the manner
provided in this Section 4.20, notwithstanding ar;); provisions to the cbnirary
elsewhere in the Construction and Operation Agreement or the Power Sales

Contract. In addition the amount of $123,584 shall be paid by WKE to the City

* with respect to WKE’s préposed use of Altérnate Fuel with respect to the two’

initial catalyst layers of the Station Two SCR System and the SCR Capital
Overcontrol Amount shall be paid to the City bf WKE, in each case to the extent
not already fundéd by WKE pursuant to the Interim Fuﬁding Agreement. The
City shall apply all such amounts to the payment of such coéts of the Station Two

SCR System.

ta) Promptly upon all provisions of the 2005 Amendments to Contracts'
becoming fully effective as contemplated in Section 601 below, the City agrees to
establish and maintain at a bank in Henderson, Kentucky, reasonably sétisfactory
to the Parties, an SCR Construction Account (the “SCR. Account™) into which
funds shall be deposited, and out of which payments shall be made, to fund the

SCR Capital Costs not previously funded.

(b) The Parties agree to continue the budget for SCR Capital Costs

established by the Interim Funding Agreement and to meet periodically to review
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and, as needed, npdate such budget which shall not be amended, modified or
supplemented absent the prior written consent of the City, WKE and Big Rivers,

which consent shall not be unreasonably withheld, conditioned or delayed.

(¢) Prior to the first day of each month, the City shall invoice WKE (or, in the
event the Station Two Agreement shall have been terminated, Big Rivers) in |
writing for WKE’s SCR Capital Cost Share of the budgeted SCR Capital Costs
that are anticipated by the City, in good faith, to be éxpended by it doring the
coming month, and that have not a]rei';tdy be;an'ﬁmd-t'ad by WKE pursuant to the
Interim Funding Agreement., The City shall promptly provide WKE and Big
Rivers with such information regarding those anticipated expenses as WKE {or
Big Rivers) may reasonably request. Withiin five (5) business days after its
receipt of that invoice, WKE (or, if the Station Two Agreement shall have been
terminated, Big Rivers) shall deposit into the SCR Account funds in an amount
equal to its SCR Capital Cost Share of the budgeted SCR Capital Costs for that
coming month. Within one (1) business day following that deposit by WKE, the
City shall deposit into Fhe SCR Account the City's SCR Capital Cost Share of
such budgeted SCR Capital Costs that are anticipated to be expended during that
coming month. Once both of those deposits have beén made (but not before), the
City shall be entitled to thereafter draw upon the SCR Account fo fund the
budget;ad expenditures of the SCR Capital Costs actually incurred by it in the
applicable month (or in any subsequent month to the extent the relevant
expenditures anticipated for the applicable month are deferred to a subsequent

month with the written concurrence of the City and WKE (or, if the Station Two
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Agreement shall have been terminated, Big Rivers)). In the event the actual
expenditures of SCR Capital Costs associated with a particular aspect or
component of the Station Two SCR System are less than the budgeted amounts
therefor which were depoéited by the City or WKE (or, if the Stati‘on Two
Agreement shall have been terminated, Big Rivers), the excess amounts in the
SCR Account shall be r;etained in the SCR Account to fund ﬁJturé uﬁanticipated
or unbudgeted SCR Capital Costs (with the written concurrence of the City, WKE
and Big Rivers) or shall be released as contemplated in paragraph (d} below. In
the event the actual obligations associated with a particular aspect or component
of the Station Two SCR System requir;a expenditures of SCR Capital Costs in
excess of the budgeted amounts and available amounts which were deposited by
the City and WKE (or, if the Station Two Agreement shall have been tenninatéd,
Big Rivers) in the SCR Account, the amount of the deficiency in the SCR
_Account shall be deposited in the SCR Account within five (§) business days by
the City and WKE (or, if the Station Two A greement shall have been terminated,

Big Rivers) in accordance with their respective SCR Capital_ Cost Shares.

(d) The City agrees to hold and maintain all funds deposited into the SCR
Account in trust for the City and WKE (and, if the Station Two Agreement shall
have been terminated, Big Rivers) and agrees to use such funds solely in
connection with the SCR Capital Costs as provided in this Section 4,20, If, as of
the completed construction and commercial operation date of the Station Two
SCR System, any amounts remain in the SCR Account which are not required to

fund budgeted SCR Capital Costs that have actually accrued or that can
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reasonably be expected to accrue thereafier, those remaining emounts shall
pfomptly thereafier be released by the City from the SCR Account and returmed to
‘the City and WKE (and, if the Station Two Agreement shall have been
terminated, Big Rivers) in the same proportions as those funds were deposited by
those Parties into the SCR Account. In the event the Station Two Agreement
shall have been terminated and the rights of WKE under the Agreements shall
have been cancelled or reassigned to ‘Big Rivers prior to a release of funds by the
City from the SCR Account as contemplated in the preceding sentence, and to the
extent the funds so released to Big Rivers constitute a return of funds that were
deposited by WKE into the SCR Account as contemplated in paragraph (c) above,
Big Rivers agrees to remit and pay to WKE such released finds within ten (10)
business days following its receipt thereof without set-off, deduction or
counterclaim. The covenant of Big Rivers in the preceding sentence shall survive
the expiration or termination of the S.tation Two Agreement and/or the

" Construction and Operation Agreement.

(e) The Parties agree that all out-of-pocket costs and expenses that may be
incurred by them or any of them (other than the costs and expenses desceribed in
Section 4.19 (3) of the Construction and Operation Agreetnent and other than a
-Party’s cost to borrow or otherwise raise the funds required to be contributed by it
toward SCR Capital Costs under this Agreement or under the Amenda‘tory Station
Two Agreement), whether pursuant to the 2005 Amendments to Contracts or the
Interim Funding Agreement, in connection with (i) the initial design, acquisition,

construction, installation, start-up and testing of the Station Two SCR System in
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accordance with the 2005 Amendments to Contracts, the Interim Funding
Agreement and the SCR Contract; (i) the development, negotiation and execution
of the 2005 Amendments to Contracts, the Interim Funding Agreement, the
Amendatory Station Two Agreemcnt,. the SCR Contract, the Big Rivers’
Easement, the Big Rivers’ Creditors’ Subordination Agreement and the
Guarantor’s Consent and Acknowledgement; or (iii) the obtaining of all
governmental and third-party consents or approvals required for such agreements
or instruments or for the Station Two SCR System; shall constitute SCR Capital
Costs. At such time as any Party shall incur any such out-of-pocket costs or
expenses (other than the deposits required to be made by WKE or the City into
the SCR Account and other than the payments required to be made by the City '
from the SCR Account, each as contemplated in Section 4.20(c) above) and shall
seek reimbursement of the same, that Party shall thereafter submit a written -
request for reimbursement of such costs and expenses to the City with a copy to
the other Parties (or, in the case of costs and expenses incurred by the City, shall
notify WKE and Big Rivers in writing of such costs and expenses and of the
City’s intention to charge the same to the SCR Account as SCR. Capital Costs),
and all such requested costs and expenses shall be deemed to be added to the
approved SCR Capital Costs budget for the Station Two SCR System (fo the
extent they are not already included in that approved budget) without further
action on the part of any Party., Thereafter, such out-of-pocket costs and expensés
ghall be funded by the City and WKE into the SCR Account in the same manner

as other budgeted SCR Capital Costs are funded pursuant to Section 4.20(c)
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above, and thereafter shall be paid by the City 1o the relevant Party from the SCR
Account within five business days, and a portion of those out-of-pocket costs
shall be paid b.y Big Rivers to WKE as contemplated in Section 19.4(b) of the
Station Two Agreement (as added pursuant to the Amendatory Station Two
Agreement). Each Party agrees to provide reasonable documentation in supfort
of a particular cost or expense claimed as being reimbursable to it hereunder upon

the request of any other Party.

(f) Upon completion of construction of the Station Two SCR System and
settlement of all obligations to third parties (that is, to parties other than the City,
Big Rivers, WKE, LEM or their Affiliates) relating to SCR Capital Costs or to
costs funded with the SCR Capital Overcontrol Amount and the $123,584 with
respect {o alternate fue] with respect to the two initial catalyst layers Iof the Station
Two SCR System, the City shall within forty five (45) days thereafter fumnish to
WKE and Big Rivers a final written accounting of all items of SCR Capital Costs
and al! items of costs finded with the SCR Capital Overcontrol Amount and such
$123,584 with respect to alternate fuel for the Station Two SCR System. WKE
and Big Rivers shall have until sixty (60) days following receipt of sut':h'l
accounting to question the suitability or correctness of any item thereof or to
propose other costs for inclusion in that ﬁﬁa’l accounting, and unless that proposed
final ao;counting is so questioned, or other costs are so proposed within that
period, the suitability and correctness of such accounting shall be conclusively

' presumed. In the event that WKE or Big Rivers shall question the suitability or

correciness of any item or items of such accounting, or shall propose other costs
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for inclusion in that accounting, the City shall review each such guestioned item
or items or additional costs and nofify WKE and Big Rivers in writing within
thirty (30} days thereafier as to whether or not it found any error(s) or omission(s)
and, if any such error(s) or omission(s) were found, such notice shall also set forth
any reimbursements or payments required to correct such error(s) or omission(s).
If, however, after such review and notice by the City, any such qﬁestions remair;
unresolved or differences between the parties persist regarding the proposed final
accounting, the City, WKE and Big Rivers shall endeavor, in good faith, to
resolve the same for a period of at least sixty (60) days. In the absence of such
consensual resolution any party shall be free to resort to the courts to resolve the
dispute. Upon the suitability and correctness of such final accounting being
conclusively presumed, agreed or determined, and upon the making of any such
required payments and reimbursements as a final settlement of accounts, the City
shall close the SCR Account and distribute to WKE and the City their respective

SCR Capital Cost Shares of any remaining balance.

(g) Upon all provisions of the 2005 Amendments to Contracts becoming fully
effective as contemplated in Section 601 below, the budget for SCR Capital Costs
and the supplemental budget with respect to SCR Ammonia Costs, prepared and
maintained as provided in the Interim Funding Agreement and appr‘oved' as
contemplated in Section 10 of the First Amendment to the Interim Funding
Agreement shall continue as the approved budget for SCR Capital Costs and, in
the case of such supplemental budget, as a supplement to the then current Annual

Budget under and for the purposes of this Construction and Operation Agreement,
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the other Agreements and the Station Two Agreement, and the Parties’ respective

rights and obligations hereunder and thereunder.

4.21 In the event that subsequent to the date of the 2005 Amendments to
Contracts, Federal or Kentucky Jaw and regulations shall require the treatment of
any sulfuric acid (“S03”) emissions generated by the Station Two SCR System,
the Parties agree (or in the event the Station Two Agreement shall have expired or
shall have been terminated as of that time, the City and Big Rivers a.gree) to
negotiate in good faith the terms and conditions of an arrangement under the
Constfuctic;n and Operation Agreement for the sharing and payment by them of

the costs relating to such treatment of the SO3 emissions.

4.22 Big Rivers (or WKE as assignee of ﬁig Rivers) will monitor the operating
performance of the Station Two SCR System as prévided m Section 11T of Exhibit
D to the Power Sales Contract (4s added by the 2005 Amendments to Contracts
and attached hereto) and will perform the fuel sampling and analyses to be
performed by it as provided in Section V(C) and (D) of Exhibit E to the Power
Sales Confract (as added by the 2005 Amendments to Contracts and attached

hereto).

Section 203 Section 9.1 of the Construction and Operation Agreement is

amended to read as follows:

“g.1 In the event of the issnance of any Station Two Bonds subsequent to the
date of the 2005 Amendments to Contracts with the prior written consent of

Big Rivers (and, duriﬂg the term of the Station Two Agreement, WKE/LEM),
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the applicable Bond Ordinance may establish and provide for the funding of
such funds and accounts pertaining to such Station Two Bonds or to Station
Two as shall be approved in writing by Big Rivers (and during the term of the

Station Two Agreement WKE/LEM).”

Section 204 Section 14.4 of the Construction and Operation Agreement is
amended to read as follows:

“14.4 "The Annual Budget may be amended only with the written agreement
of the Parties.”

Section 205 Section 15.2 of the Construction and Operation Agreement is

amended to read as follows;

“15.2 Such books, records and accounts shall be audi’;ed by an independent
certified public accountant or a firm of certified public accountants of |
recognized standing, selected by the City. Such audit shall be completed
within 120 days after the close of each Contract Year and WKE and Big
Rivers shall be entitled to timely receipt of copies f-)f the audit report of such
accountant or firm of accountants and the accompanying financial statements.
All such books, records and accounts shall be held and maintained by the City
in confidence (and the City shall require its auditors to hold and maintain the
same in conﬁdenée) for a period of five (5) years from the date of receipt,
unless the same shall come into the public domain through no fault of the City
or its auditors or unless disclosure thereof is required by applicable laws or

regulations pertaining to the City or its auditors or any debt of the City with
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respect to its municipal electric system or any Station Two Bonds or required
for the exercise by the City of any of its rights or remedies under the

Agreements or the Station Two Agreement.”

Section206 ~ Section 18.4 of the Construction and Operation Agreement is

amended to read as follows:

“18.4 During the term of this Agreement all proceeds from policies of
insurance maintained with respect to damage or destruction of Station Two ot
any component thereof and obtained pursuant fo this Section shall be paid and
applied b}.r the City and Big Rivers (and during the term of the Station Two
Agreement by WKE) to the cost of repair, reconstruction and replacement of
_such damaged or destroyed property unless otherwise agreed to 1;;y such
parties; provided that if Station Two Bonds (that have been consented to as
provided above) shall then be Outstanding such proceeds shall be paid and

‘applied in accordance with the provisions of the applicable Bond Ordinance.”

Section 207 Section 28.1 of the Construction and Operation Agreement is

amended to read as follows:

“28.1 In the event Station Two Bonds (that have been consented to as
provided above) shall be at any time Outstanding, this Agreement shall be
subject to the terms and provisions of the applicable Bond Ordinance. City
and Big Rivers (and during the term of the Station TWQ Agreement, WKE)
agree that they will not amend, modify or otherwise alter this Agreement in

any manner that will conflict with the provisions of the applicable Bond
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Ordinance as the same may, from time to time, exist.”

. POWER SALES CONTRACT
Section 301 " Section 3.1 of the Power Sales Contract is amended to read as -

follows:

“3.1 Subject to the allocation of surplus capacity to Big Rivers (or to WKE/LEM
as Big Rivers’ assignee) as hereinafter provided, the Total Capacity and output of
City’s Station Two shall be reserved to and availeble for use by the City fox_f the
purpose of supplying the needs of the City and its inhabitants for electric power
and energy in excess of the capabilitiés, from time to time, of its Existing System.
For a‘voidance of any doubt, the Station Two capacity and associated ,:energy to be

- reserved to and available for use by the City for any Contract Year to supply the
needs of the City and its inhabitants for electric power and energy shall be
detenmined only after giving effect to the application of the theﬁ rated capacity
and associated energy of the City's Station One Power Plant (without any

reduction for any off-system capacity sales therefrom) to supply such needs.

Section 301A The title of Section 6 of the Power Sales Contract is amended to read as

Tfollows:
“Section 6. PAYMENT FOR CAPACITY, FUEL, ALLOCABLE
SCR COSTS AND REAGENT REQUIREMENTS”
Section 302 Section 6.1 of the Power Sales Contract is amended to read as
follows:

NY 145432730.6 [:862202.14) 66



“6.1 Big Rivers (or during the term of the Station "Two Agreement,
WEKE/LEM, as Big Rivers’ assignee) shall pay, to the City of
Henderson Utility Commission capacity charges as hereinaﬂer.
defined for the surplus capacity of Station Two allocated fo it as

provided in Section 3 of the Power Sales Contract.”

Section 303 Section 6.2 of the Power Sales Contract is amended to read as

follows:

- 6.2 Ca‘pacity charges .payable by Big Rivers (or WKE/LEM, as
Big Rivers’ assignee), other than Allocable SCR Costs, for any
Monthly Billing Period as provided in Section 6 of the Power Sales
Contract shall be in the same proportion of the Total Capacity
costs (exclusive of Allocable SCR Costs) of Station Two for such
Monthly Billing Period as Big Rivers’ (or WKE/LEM’s, s Big
Rivers’ assignee) allocation of surplus net send-out capacity of
Station Two during such I;?Ionﬁﬂy Billing Period bears to the total
net send-out capacity of Station Two for such Monthly Billing
Period as established pursuant to Section 3 of the Power Sales
Contract. Capacity charges payable by Big Rivers (or WKE/LEM,
as Big Rivers® assi gnee) for any Monthly Billing Period as

' provided in Section 6 of the Power Sales Contract consisting of

Allocable SCR Costs shall be calculated as follows:

(a) The amount of SCR Ammonia Costs for such Monthly
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Billing Period allocated to Big Rivers (or WKE/LEM, as
Big Rivers’ assignee) shall be determined in accordance
with the formula gnd related provisions set forth in Exhibit
D to the Power Sales Contract (as aflded by the 2005

Amendments to Contracts) attached hereto; and

{b) The amount of SCR Catalyst Acquisition Costs for. '
such Monthly Billing Period allocated to Big Rivers (or to
WKE/LEM, as Big Rivers’ Assignee) shall be determined
in accordancé with the formula and related provisions set
forth in Exhibit E to the Power Sales Contract (as added by
the 2005 Amendments to Contracts) attacheci hereto,

subject to the provisions of Sections 6.8 and 6.9 below.

Notwithstanding any other provision of the Power Sales
Contract to the contrary, capacity charges payable by Big
Rivers (or WKE/LEM as Big Rivers’ assignee) for a
Monthly Billing Period during each Contract Year
commencing with the initial Contract Year beginning

June 1, 2004 and ending with the expiration of the
nineteenth (19™) Contract Year (i.e., a 20-year
amortization) following such initial Contract Year, shali be

adjusted so as to provide for each of the following:

(i)  inthe event that the City’s share of the Total Capacity of
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(i)

Station Tv&.ro as allocated pursuant to Section 3 of the Power
Sales Contract for such Contract Year shall exceed its share
of such Total Capacity for the Contract Year beginning
June 1, 2004, a credit to Big Rivers (or WKE/LEM, as Big
Rivers’ assignee) in an amount equal to one-twelfth (1/12%)
(or such ‘greater fraction as appropriate in the case of a
Contract Year embracing fewer than 12 months) of the
product obtained by multiplying the SCR Amortized Capital
Cost per MW for such Contract Year, if any, by the number
of MWs by which the City’s share of the Total Capacity of
Station Two for such Contract Year exceeds its share of the
Total Capacity of Station Two for the Contract Year

beginning June 1, 2004; and

in the event the City’s share of the Total Capacity of Station
Two as allocated pursuant to Section 3 of the Power Sales
Contract for such Contract Year shall be less than its share
of such Total Capacity for the Contract Year beginning
June 1, 2004, an additional payment by Big Rivers (or
WKE/LEM, as Big Rivers’ assignee) in an amount equal to
one-twelfth (1/12% ) (or such greater fraction as appropriate
in the case of a Contract Year embracing fewer than 12
months) of the product obtained by multiplying the SCR

Amortized Capital Cost per MW for such Contract Year, if
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any, by the number of MWs by which the City’s share of the
Total Capacity of Station Two for such Contract Year is less
than its share of Total Capacity of Station Two for the

Contract Year beginning June 1, 2004,

Section 304 The initial paragraph of Section 6.3 of the Power Sales Contract is

amended to read as follows:

“6.3. The Total Capacity costs of Station Two for each Monthly
Billing Period shall be the City’s total cost resulting from the
ownership, operation and maintenance of, and ‘xenewals and
replacements to, Station Two, except that the cost of fuels and
Reagents with res;;ect to Station Two shall.not be included as such
capacity costs and suéh capacity costs shall not include any SCR
Capital Costs or any Debt Service except Debt Service on Station
Two Bonds (which as a;ppli cable have been consented to by
WKE/I;EM and/or Big Rivers as contemplated in the Construction
and Operation Agreement, as amended by the 2005 Amendments
to Contracts), if any. Such capacity costs shall include but are not

limited to:

(@)  Inthe event Station Two Bonds shall be Outstanding, Debt Service
(as defined in the applicable Bond Ordinance with respect to such Station Two

* Bonds) for such Monthly Billing Period with respect to such Station Two Bonds.
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-

(b)  One-twelfth (1/12™) or such greater fraction as appropriate in the
case of a Contract Year embraciné fewer than 12 months) of all costs associated
with the pperaﬁon and maintenance of Station Two during such Contract Year,
including, without limitation, Allocable SCR Costs and all other costs properly
chargeable to FERC Accounts 468, 500, 502, 505, 506, 510, 511, 512, 513, 514

and 924, and fiscal agency costs and expenses allocable to Station Two.,

(©) - Inthe event Station Two Bonds shall be Outstanding, the amount,
if any, which the City is required under the épplicable Bond Ordinance w-ith
respect to such Station Two Boncis to pay during such Monthly Billing Period into
(i) the Station Tw.0 Account (Station Two O, & M. Account) in the Operation and
Maintenance Fund, if any, so as to restore any minimum balance required to be
maintained therein, and (ii)- the Station Two Account (Station Two R. & R.
Account) in the Renewals and Replacements Fund, if any, so as to restore any
minimum balance reéuired to be maintained therein, but in each case only if the
applicable Bond Ordinance requiring such funding amounts had been approved by

Big Rivers (and, as applicable, by WKE/LEM);

(d)  The amount, if any, required to be paid during such Monthly -
Billing Period by (i) the City and Big Rivers (or WKE/LEM, as Big Rivers’
assignee) pursuant to Section 19.3(c) of the Power Sales Contract, (ii) the City
and Big Rivers pursuant to Section 19.2 of the Power Sales Contract, and (iii) the

City and WKE/LEM pursuvant to Section 10.3(g) of the Station Two Agreement;
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(6)  Costs of renewals, replacementé and additions (when such
additions are agreed to by Big Rivers (or WKE/LEM, as Big Rivers’ assignee))
which are not provided for through (i) proceeds of insurance, or (ii) funds

available from pro ceeds of Station Two Bonds.

§3)] One-twelfth (1/12) of all costs of administration and general
expense for Station Two during such Contract Year, and including, but not limited
to costs properly includible in FERC Accounts 920, 921, 923, 924, 925, 926, 928

and 930.

()  Any amounts paid or payable fo Big Rivers (or WKE/LEM as Big
Rivers’ assignee) for such Monthly Billing Period under terms of the Construction
and Operation Agreement (except any delayed payment penalties as therein

provided) not included in the foregoing.

- ()  Any other costs associated with Station Two which are not

included in paragraphs (a) through (g) hereof.”

Section 305 Section 6.7 of the Power Sales Contra'ct is amended to read as

follows:

“6.7 Fuel and Reagent Requirements: -Big Rivers (‘or WKE/LEM,
as Big Rivers’ assignee) and the City shall each provide, at its own
cost, the full replacement of all fuels consumed from the Station
Two fuel reserve for the production of electric energy used by it

during each month. If at any time during the term of the Power
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Salés Contract, the Station Two coal reserve shall fall below a full
thirty (30) days’ supply, then upor.l written demand by either party,
both parties shall increase their respective monthly additions to the
coal reserve by five per cent (5%) until the coal reserve is restored
to the amount specified in such démand, not to exceed forty-five
(45) days’ supply for Station Two. Fuel consumption by each
party will be determined on the basis of measured quantities,
adjusted for heat content, and attributed to the parties on the basis
of their respective uses of electric energy from Station Two during
each month. Big Rivers (or WKE/LEM, as Big Rivers’ assignee)
and the City shall each provide, at its own cost, the full
replacement of all Reagents consumed for its own use, which in
the case of lime for the Station Two Flue Gas Desulfurization
System shall be based on the tonnage of coal supplied by such
party to produce the electric energy it takes from Station Two and

the sulfur and BTU content of such coal.”

Section 305A. The Power Sales Contract is amended by adding a new Section 6.8 to read

as follows:

“6.8 As an adjustment of payments otherwisé due as provided in )
* this Section 6 with respect to the SCR Catalyst Acquisition Costs

of a Catalyst Layer, Big Rivers (or WKE/LEM, as Big Rivers’

assignee) or the City, or both of such Parties, as applicable, shall

make the Catalyst Refund Payment or Payments, if any, payable

NY145432730.6 (:862202.14) 73



with respect to a Catalyst Failure of such Catalyst Layer
determined in accordance with the formula and related provisions
set forth in Section IV and Section V of Exhibit E hereto, and,
notwithstanding the provisions Sections 3, 6.1, 6.3 or 9.1 of the
Power Sales Contract, each such Catalyst Refund Payment shall be
due and payable within 60 days of the date of such determination

pursuant to Exhibit E hereto.”

Section 305B The Power Sales Contract is amended by adding a new

Section 6.9 to read as follows:

“6.9 The Parties agree that any proceeds received in connection
with the sale or disposal of any catalyst layer (whether or not a
“Cata_lyst i,ayer” as defined hereunder) permanently removed
from the Station Two SCR System, shall be applied solely for the
following: (i) to offset the SCR Catalyst Acquisition Costs for the
relevant new Catalyst Layer (if any) as provided in the definition
of “SCR Catalyst Acquisition Costs” (as added by the 2005
Amendments to Contracts), or (ii) if no new Catalyst Layer is then
to be installed in place of such catalyst layer sold or disposed of,
to defray the costs associated with the operation and maintenance

of Station Two.”

Section 306 Section 9.1 of the Power Sales Contract is amended to read as

follows:
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“9,1. On or before the twentieth (20™) day of each calendar month
during each Contract Year Big Rivers (or WKE/LEM, as Big
Rivers’ assignee) shall pay to the City of Henderson Utility
Commission in paymeﬁt for its allocated Station Two capacity
during the current Monthly Billin'g Period all capacity charges due
from Big Rivers (or WKE/LEM, as Big Rivers’ assignee) for such
| Monthly Billing Period in accordance with Section 6 of the Power
Sales Contract. Such payments shall be made on the basis of the
Annual Budget in effect for the Contract Year that includes such
Monthly Billing Period which, for purposes of calculating SCR
Ammonia Costs and SCR Catalyst Acquisition Costs with respect
to such Contract Year estimated for purposes of such Annnal
Budget to be allocated to Big Rivers (or WKE/LEM, as Big
Rivers® assignee) for such Monthly Billing Period in accordance
with Section 6.2(a) and (b) of the Power Sales Contract, shall
reflect the allocation of SCR Ammonia Costs and SCR Catalyst
Acquisition Costs in accordance with the applicable formulae s’ef
forth in Exhibit D and Exhibit E hereto. Payments shall be deemed
r.:omplete upon the posting thereof in the regular United States
mail, properly addressed and affixed with postage or upon receipt

by wire transfer by a bank designated by the City for such

purpose.”
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Section 307 Section 9.3 of the Power Sales Contract is amended to read as

follows:

“0.3 Off-Setting Accounts: Big Rivers (or WKE/LEM, as Big
Rivers’ assignee) shall have the right to off-set accounts payable
under this Agreement by any payments due it under Section 13.6
o-f the Construction and Operation Agreetnent and thereupon shall
pay to the City of Henderson Utility Commission any remaining
balance of the off-set account. Off-setting of accounts shall be
employed in determining any delayed payment charges as provided

herein.”

Section 308 Section 9.4 of the Power Sales Contract is amended to read as '

follows:

“9.4 As quickly as is reasonably possible but in no event later than

" one hundred twenty (120) days after the end of each Contract Year
Big Rivers (or WKE/LEM, as Big Rivers’ assignee) shall suﬁmit to
the City a detailed statement of the actual capacity costs for all

. Monthly Billing Periods of such Contract Year, based on the

| annual audit of accounts provided for in Section 11 of the Power
Sales Contract. If, on the basis of such staternent, actual aggregate
capacity costs for such Cor;tract Year payable by Big Rivers (or
WKE/LEM, as Big Rivers’ assignee) exceed the estimates thereof

in the Annual Budget on the basis of which Big Rivers (or
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WKE/LEM, as Big Rivers’ assignee) has made payments, Big
Rivers (or WKE/LEM, as Big Rivers’ assignee ) shall pay
promptly to the City of Henderson Utility_ Commission the

- additional amount to which the City is entitled. If, on the basis of
such statement, the act*uai .aggreglate capacity costs for such
Contract Year payable by Big Rivers (or by WKE/LEM, as Big
Rivers’ assignee) are less than the estimates thereof in the Annual
Budget on the basis of which Big Rivers (or WKE/LEM, as Big
Rivers’ assignee ) has made payments, such excess shall be
credited against Big Rivers’(or, WKE/LEM, as Big Riv.crs’,
assignee) next monthty payment or payments hereunder, or paid to .
Big Rivers (or to WKE/LEM, as Big Rivers’ assignee) if no such
payments are due from Big Rivers (or WKE/LEM, as Big Rivers’

assignee).”

-Section 309 Section 11.1 of the Power Sales Contract is amended to read as

follows:

“11.1 There shall be an annual audit of the financial accounts of
the City’s Station Two by an independent certified public
accountant or a firm of certified public accountants of recognized
standing, selected by the City. Such audit shall be completed
within 120 days after the close of each Contract Year and WKE
and Big Rivers shall be entitled to receipt of copies of the annual

audit report of such accountant or firm of accountants and the
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accompanying financia) statements within that 120-day period.
Such financial statements, accounts and reports shall be held and
maintained by the City in confidence (and the City shall requite its
auditors to hold and maintain the same in confidence) for a periodl
of five (5) years from the date of receipt, unless the same shall
come into the public domain through no faulf of the City or its
auditors, or unless disclosure thereof is required by applicable laws
or regulations pertaining to the City or its anditors or any debt with
respect to its municipal electric system or any Station Two Bonds
or required for the exercise by the City of any of its rights or

remedies under the Agreements or the Station Two Agreement.”

Section 310 Section 18.1 of the Power Sales Contract is amended to read as

follows:

“18.1 In the event Station Two Bonds (as applicable, that have
been consented to by Big Rivers and/or WKE/LEM as
contémplated in the Power Sales Contract or the Construction and
Operation Agreement) shall be at any time Outstanding, this
Agreement shall be subject to the terms and provisions of the
applicable Bond Ordinance. City and Big Rivers (and during the
term of the Station Two Agreement, WKE and LEM) agree that
they will not amend, modify or otherwise alter this Agreement in
* any‘manner that will impair or adversely affect the security

afforded by the provisions of this Agreement to the holders of any
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such Station Two Bonds, for the payment of principal, interest and
premium, if any, thereon, so long s any of such Bonds are

Outstanding and unpaid, or until provision is irrevocably made for

the payment thereof.”
Section311 =~ Section 19.] of the Power Sales Contract is hereby deleted in its
entirety.
Section 312 _ Section 19.2 of the Power Sales Contract is hereby renumbered as

Section 19.1 and amended to read as follows, provided that this Section 19.1 shall be and
remain suspended as among the parties to the extent provided in and in accordance with

Section 9.4(b)(1) and Section 10.3(g) of the Station Two Agreement:
“19.1 Big Rivers and the City agree as follows:

(a) Big Rivers shall remit and pay to the City by wire transfer, within
two (2) business days following ité receipt of a written request therefor from the
City, immediately available funds in an amount not to excéed $1,050,000 in the
aggregate (the “Maximum Funding Limit"), for use by the City to fund one or
more major renewals or replacements with respect to Station Two in order to keep
Station Two in good operating condition (including without limitation, any such
major renewals or replacements required to cotrect any unusual loss or damage
with respect to Station Two). The City’s use of the funds contemplated above
shall be limited to those sitvations where a sufficient budget was not previously
established in the then current Annual Budget for Staﬁon Two, but then only to

the extent that the expenditure for such renewal or replacement is required on an
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at

expedited basis and in advance of the time by which thé Parties could otherwise
meet to separately budget and fund the expenditure. The City’s written request
for funds contemplated above sﬁa]l include a description of the major renewals or
replacements for which the funds are requested, the reason for their expenditure,
the amount of funds so requested, the City’s good faith estimate of the actual cost
of the relevant renewals or replacements, and the bank account of the City to

which the funds are to be wire transferred (with appropriate wiring instructions)._ .

(b)  The City shall be entitled from time to time, in its
discretion, to submit multiple requests for funds from Big Rivers
pursuant to this Section 19.1; provided, however, that the
following additional conditions or limitations shall apply to the
funding obligations of Big ﬁivers under this Section 19.1 for all

purposes:

(i)  the maximum amount of funds that Big Rivers shall be
obligated to remit and pay to the City pursuant to this
Section 19.1 during any consecutive twelve (12) month
period (for all renewals and replacements, col}ectively, to
be funded as contemplated in this Section 19.1) shall not

exceed the Maximum Funding Limit;

(ii) the City may not request funds hereunder in increments of

less than $10,000;

(iii) Big Rivers shall not be required to remit or pay funds to the
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(iv)

v)

City hereunder in excess of that portion of the cost of the
‘relevant renewals or replacements corresponding with the
share of the Total Capacity from Station Two then allocated
for use by Big Rivers pursuant to Section 3 of the Power
Sales Cont;'act, except that, in the (_:asc of a renewsl or
replacement the cost of which constitutes a SCR. Catalyst
Acquisition Costs, the portion of such cost shall correspond
with the allocation of such SCR Catalyst Acquisition Costs
to Big Rivers as provided in Section 6.,;2 of the Power Sales

Contract,

the City shall not request funds in excess of its good faith
estimate of the cost of such renewals or replacements, and
hereby agrees to promptly repay to Big Rivers any amounts
funded by Big Rivers in excess of the actual cost thereof

plus any interest eamed on such amounts, and

the City shall also contemporaneously fund, out of its own

resources, that portion of the cost of such renewals or

replacements corresponding with the City’s share of the Total

Capacity of Station Two at that time reserved for the City

pursuant to Section 3 of the Power Sales Contract (or, in the
case of SCR Catalyst Acquisition Costs, corresponding with
the City’s share of such costs as contemplated in Section 6.2

of the Power Sales Contract).
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Section 313 ~Section 19.3 of the Power Sales Contract is hereby renumbered as

Section 19.2 and amended to read as follows: -
“19.2 Big Rivers and the City agree as follows:

(a) Big Rivers shall continue the Big Rivers Station Two
Operation and Maintenance Fund and shall have on
deposit therein ﬁmﬁs in the amount of $400,000 (the '
“Big Rivers O&M Minimum Balance”). In the event
an am(;unt is withdrawn therefrom as hereinafter
provided, Big Rivers agrees to make monthly levelized

: p-ayments into the Big Rivers Station Two Operation
and Maintenance Fund, so as to rest01;e the Big Rivers
O&M Minimum Balance within twelve months. All
interest on such amouints shall be repaid to Big Rivers
at the end of each calendar year, and all amounts in
such Fund shall be paid to Big Rivers upon termination
or expiration of the Power Sales Contract. Amounts
from this Fund shall be witbdrawn in accordance with

Section 19.2(c) of this Power Sales Contract; and

(b) The City shall continue the City Station Two Operation
and Maintenance Fund and shall have on deposit therein
* funds in the amount of $100,000 (the “City O&M

Minimum Balance”). In the event an amount is withdrawn
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therefrom as hereinafter provided, the City agrees to make
monthly levelized paymeﬁts into the City Station Two
Opera-tion and Maintenance Fund each month, so as to
restore the City’s O&M Minimuri Balarice within twelve
months. All interest on s.uch amounts shall be repaid to
the City at the end of each calendar year, and all amounts
in such Fund shall be paid to the City upon termination or
expiration of the Power Sales Contract. Amounts from fhis
Fund shall be withdrawn in accordance with Section

19.2(c) of the Power Sales Contract; and

(c) All required expenditures for operation and
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maintenance not otherwise provided for, other than

with respect to SCR Ammonia Costs and SCR Catalyst

Acquisition Costs, shall be peid from the Big Rivers

Station Two Operation and Maintenance Fund end the
City Station Two Operation and Maintenance Fund,
respectively, andvsuch payments si:al‘l be made 1n ﬁle
same ratio as the then effective allocation of Station
Two capacity between Big Rivers and the City in
accordance with Section 3 of the Power Sales
Contract. Required expenditures fox; operation and
maintenance consti'tuting SCR Ammonia Costs and

SCR Catalyst Acquisition Costs not otherwise
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provided for shall be paid from the Big Rivers Station
Two Operation and Maintenance Fund in an amount as
provided in Section 6.2 of the Power S;ales Contract
for the allocation{of SCR Ammonia Costs and SCR
Catalyst Acquisition Costs to Big Rivers and the
balance of such expenditures for SCR Ammonia Costs
and SCR Catalyst Acquisition Costs shall be made
from the City Station Two Operation and Maintenance

Fund.

Big Rivers agrees that promptly following the expiration or
termina;ion of the Station Two Agreement and disbursement of
amounts in the Big Rivers Station Two Operation and Maintenance

. Fund as provided in the Station Two Agreement, it will fund the-
Big Rivers Station Two Operation and Maintenance Fund. to the
same extent as would have initially been required of it under this

" Section 19.2 had such funding not been provided by WKE
pursuant to Section 1-0.3(f) of the Station Two Agreement and Ii'%ig
Rivers agrees that it will comply thereafter with the provisions of

this Section 19.2.”

Section 314 . A new Section 21.4 is added to the Pon;er Sales Contract to read as

foilows:

“21.4 Since the City’s Electric Light and Power Refunding
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Revenue Bonds, Station Two Series, dated as of March 1, 1973,
have been paid in accordance with their terms, ﬁe two county
restriction provided for in the Internal Revenue Service Letter
Ruling, dated January 26, 1971, shall no longer be applicable with
respect to the operation of the Henderson-Daviess System and the
City Electric System r;sfen‘ed to in Section 21.1 above {or to the
capacity or energy generated by Station Two), and, accordingly,
the parties to the Power Sales Contract agree that the provisions of
Section 21,1, 21.2 and 21.3 of this Power Sales Contract will no
longer be applicable or have any force or effect with respect to the
capacity and energy generated after the date of payment of such

Bonds by Station Two or the City’s Station One Power Plant.”

IV. BIG RIVERS ASSIGNMENT

Section 401 Section 37.1 of the Construction and Operation Agreement,
Section 24.1 of the Power Sales Contract and Section 15.1 of the Joint Facilities Agreemeni

are each amended by adding the following:

“Notwithstanding anything to the contrary contained in this
Agreement or the other Agreements (as hereinafter defined) or the
Station Two Agreement, in addition to the assignment of such
Agreements by Big Rivers 1o the United States of America, Big
Rivers may assign its rights and interests under the Agreements,
including this Agreement, and the Station Two Agreement as

security for, and may grant a security interest herein and therein
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pur‘suant to the Mortgages (as hereinafter deﬁned) as security for,
anf and all of its obligations to the other mortgagees or secured '
parties speciﬁ;:ally identified in the Mortgages as being secured
thefeby; provided that in exercising any of its rights or remedies
arising out of such assignment of rights and interests as security,
no such mortgagee or secured party (other than WKE, LEM or
Western Kentuckf Eneigy Corp., or their respective successors or
permitted assigns under Section 15 of the Station T\.NO Agreement
or under this Agreement or the other Agreements, in the exercise
of any rights that they may have under or pursuant to any
Agreement, the Station Two Agreement or any other “Operative
Document” (as defined in the Station Two Agreement)), shall itself
have the right to occupy, operate or maintain Station Two or
exercise any other right, remedy or interest so assigned, pledged or
granted as aforesaid, unless it shall meet the requirements set forth
in clauses (i) to (iii), inclusive, below, as if it were a transferee or
assignee as provided therein (the aforementioned limitation not to
be deemed to limit any foreclosure of the mortgage liens and
security interests so long as upon foreclosure the transferee or
assignee of such rights and interests, whether or not including the
mortgagee or secured party, shall meet the requirements set forth
in clauses (i) to (iii), inclusive); and each such mortgagee or

secured party may transfer or assign the rights and interest(s) so
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assigned, pledged or éanted as security pursuant to a sale in
foreclosure of the lien of any of the Mortgages, or a sale in lieu of
a foreclosure of the lien of any of the Mortgages (or the exercise of
power of sale); provided that, except in the case of WKE, LEM
and Western Kentucky Energy Corp., and their respective
successors or permitted assigns under Section 15 of the Station
Two Agreement or under this Agreement or the other Agreements,
in the exercise of any rights that they may have under or pursnant
to any Agreement, the Station Two Agreement or any (;ther
“Operative Document” (as defined in the Station Two Agreement),
(i) the transferee or assignee shall be an e]ectri_c utility,
combination electric and gas utility or an Affiliate thereof (as
hereinafter defined) and shall assume all of the duties and
‘obligations of Big Rivers under the Agreements and the Station
Two Agreement, including, without limitation, all other
agreements that relate to the interest being transferred or assigned,
(if) such transferee or assignee that undertakes such duties and
6b1igat1'ons of Big Rivers as aforesaid is authorized by all
appropriate regulatory ‘authorities and under applicable law to
fulfill such duties and obligations, and (iii) such transferee or
assignee is approved by the City, which approval shall not be
unreasonably withheld, conditioned or delayed, and in its

consideration of such aﬁproval it is understood that the City may

NY145432730.6 (:86220214) ‘ 87



take into account, among other -relevant matters, the experience
and reputation of such transferee or assignee in operating and
maintaining cc;al-ﬁred electric generating facilities similar to
Station Two, the creditworthiness of such transferee or assignee
and whether the business or inter;ast of such transferee or assignee
(or its Affiliate) i6 in conflict with the interest of the City. For
purposes of this Section the following terms as used in this Section

shall be defined as follows:

() The term “Mortgages’; shall mean (i) the Restated
Mortgage and Security Agreement, dated as of July 15, 1998,
among Big Rivers, as mortgagor, and the United States of America .
acting through the Rural Utilities Service, Ambac Assurance
Corporation and the National Rural Utilities Cooperative Finance
Corporation (togsther, the “Original Mortgagees™), recorded in
Mortgage Book 559, page 1, Office of the Henderson County
Court Clerk, (if) the Supplemental Mortgage and Security
Agreement dated as of April 1, 2000, -ain'ong the Big Rivers, as
Mortgagor, and the Original Mortgagecs,. PB‘R-I Statutory Trust,
PBR-2 Statutory Trust, PBR-3 Statutory Trust, FBR-1 Statutory
Trust, FBR-2 Statt-ltory Trust and Ambac Credit Products, LLC
(together, the “Supplemental Mortgage Mortgagees™), recorded in
Mortgage Book 621, page 285, Office of th‘e Henderson County

Court Clerk, (iii) the Second Restated Mortgage and Security
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Agreement among Big Rivers, as mortgagor, and the Supplemental
Mortgage Morigagees and Credit Suisse First Boston, acting by
and through its New York Branch (together, the “Second Restated
Mortgage Mortgagees”), recorderi in Mortgage Book 647, page |
125, Office of the Henderson County Court Clerk, (iv) the Third
Restated Mortgage and Security Agreement, dated as of August 1,
2001, among Big Rivers, as mortgagor, and the Second Restated
Mortgage Mortgagees and UU,S. Bank National Association, as
Trustee, recorded in Mortgage Book 679, page 1, Office of the
Hendersqn Courity Court Clerk, as amended by the First
Amendment to Third Restated Mortgage and Seéurity Agreement
dated as of July 15, 2003, recorded in Mortgage Book 812, page
599, Office of the Henderson County Court Clerk, (v) the
Mortgage and Security Agreement (LEM Mortgage), dated as of
July 15, 1998, among Big Rivers, LG&E Energy Marketing Inc.,
Western Kentucky Energy Corp., LG&E Station Two Inc., and
WKE Corp. recorded in Mortgage Book 559, page 199, Office of
the Henderson County Court Clerk, as amended by the First
Amendment to Mortgage and Security Agreement (LEM
Mortgage) dated as of August 22, 2002, recorded in Mortgage
Book 749, page 805, Office of the Henderson County Court Clerk,
(vi) the Mortgage and Security Agreement, dated as of July 15,

1998, among Big Rivers, Western Kentucky Energy Corp., LG&E
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Energy Marketing Inc., WKE S;ation Two Inc., and WKE Corp.
recorded in Mortgage Book 559, page 123, Office of the
Henderson County Court Clerk, (vii) the Subordinated Mortgage
and Security Agreement, dated as of April 1, 2000, among Big
Rivers, PBR-1 Statutory Trust, PBR-2 Statutory Trust, PBR-3
Statutory Trust, FBR-1 Statutory Trust, FBR:2 Statutory Trust,
'PBR-1 OP Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP
Statutory Trust, FBR-1 OP Statutory Trust, FBR-2 OP Statutory
Trust, Ambac Credit Products, LLC, AME Investments, LLC,
Cobank, ACB, Bluegrass Leasing, Fleet Real Estate, Inc., AME
Asset Funding, LLC, and Ambac Assurance Corporation, recorded
in Mortgage Book 621, page 328, Office of the Henderson County
Court Clerk, and (viii) any instrument or instruments that replace
or are substituted for any of the foregoing instruments, in the case
of (i) through (viii) above, as the same may be further amended or

supplemented from time to time.

(2)  The term “Agreements” shall mean the Construction and
Operation Agreement, the Power Sales Contract and the Joint
Facilities Agreement, in each case as amended and supplemented

from time to time.

(3)  The term “Affiliate” of any designated entity shall mean
any entity that has a relationship with the designated entity

whereby either of such entities directly or indirectly controls, is
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V.

controlled by, or is under common control with the other, For this
purpose, the term “control” means the power, direct or indirect, of
one entity to direct or cause the direction of the management or

policies of another, whether by contract, through voting securiti.es

or otherwise.

CONSENT AND AGREEMENT

Section 501 WKE and LEM, as assignees of certain of the rights, title and
interests of Big Rivers under the Agreements and pursuant to their respective assumptions of

certain of the obligations of Big Rivers under the Agreements, all pursuant to the Station Two

Agreement and the Assignment and Assumption Agreement, hereby consent and agree to the

amendments to the Agreements contained in the 2005 Amendments to Contracts (subject to
the conditions and limitations set foith in the 2005 Amendments to Contracts), and the Parties
agree that under and pursvant to the Station Two Agreement and the Assignment and
Assumption Agreement, WKE and LEM shall, as such assignees, be e.ntitled (w};eﬂler or not
so specified in the Agreements and the 2005 Amendments to Contracts) as aforesaid, to all
the rights, title and interests of Big Rivers under the 26 05 Amendmentg to Contracts anci shall
be bound (whether or not so specified in the Agreements and the 2005 Amendments to
Contracts) to perform such obligations of Big Rivers under the 2005 Amendments to

Contracts (other than Big Rivers’ obligation pursuant to Section 201 or Section 401 thereof)

* that are assumed by WKE and LEM pursuant to the Station Two Agreement and the

Assignment and Assumption Agreement and arise or otherwise exist during the term of the

Station Two Agreement (except as otherwise provided, and subject to the limitations in the
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E

Station Two Agreement), as well ag bound by their respective obligations as Parties

hereunder.

V1. REQUIRED APPROVALS; EFFECTIVE DATE; REPRESENTATIONS AND
ACKNOWLEDGEMENTS; TERMINATION OF INTERIM AGREEMENTS;
MISCELLANEQUS '

Section 601 The Parties agree that:

(a)  Each Party shall use its commercially reasonable efforts to
cooperalte with the other Parties to obtain at the earliest practicable time all
govcrnme:ﬁtal regulatory approvals and any creditors® consents and approvals
reéuired for the Parties’ respective execution, delivery and performance of the
2005 Amendments to Contracts, the Amendatory Station Two Agreement, the
Guarantor’s Consent and Acknowledgment, the Big Rivel.'s’ Creditors’
Subordination Agreement and the Big Rivers® Easement, and each Party shall
otherwise use its commercially reasonable effoits to satisfy for its part the
. conditions of the éffectiveness of all provisions of the 2005 Amendments to
Contracts applicable to it or for which it is responsible as set forth in subsection

(b) of this Section 601.

()  Upon the execution and delivery of the 2005 Amendments
to Contracts by the Parties this Section 601 shall become effective and,
notwithstanding anything to the contrary set forth elsewhere herein, all other
provisions of the 2005 Amendments to Contracts shall become effective only
upon the date (based as to clauses (i), (if) and (iii} below on certifications by the

Parties as set forth in clause (iv) below) of the last of the following to occur:
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()  each Party shall have received all regulatory and other
approvals, consents and anthorizations required or necessary (A)
for the effectiveness of all the provisions of the 2005 Amendments
to Contracts with respect to all Parties thereto and the performance
by the Parties of their respective duties and obligations hereunder,
and for all the provisiong of the 2005 Amendments to Contracts to
become the legal obligation of all Parties thereto, (B) for the
effectiveness of the Amendatory Station Two. Agreement as to all
parties thereto and the performance by all such parties of their
respective duties and obligations thereunder? and for the
Amendatory Station Two Agreement 1o become the legal and
binding obligation of all parties thereto; (C) for the execution and
delivery by ell relevant parties of the Big Rivers’ Easement and the
Big Rivers’ Creditors Subordination Agreement and the
performance by such parties of their respective duties and
obligations thereunder, and for the Big Rivers Easement and the
Big Rivers Creditors® Subordination Agreement to become the
legal obligation of all such parties, including in the case of
subclauses {A) through (C) above, without Jimitation, any
approvals, consents or authorizations that may be required from the
Kentucky Public Service Commission, the Rural Utilities Service
or ﬁny other creditor of Big Rivers that may hold one or more

security interests in Big Rivers® interests in the Agreements or the
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real property that is the subject of the Big Rivers’ Easement;

(i)  the Amendatory Station Two Agreement, the Big Rivers

. Basement and the Big Rivers’ Creditors’ Subordination Agreement
shall have been executed and delivered by the respective partiés
thereto and all the provisions thereof shall, either before or
contemporaneous with all provisions of the 2005 Amendments to

Contracts, have become effective and binding on such parties; and

(iif) LG&E Energy LLC shall have executed and delivered the
Guarantor’s Consent and Acknowledgement and received all
regulatory and other approvals, consents and authorizations

rpquired therefor.

(iv)  Each Party shall have furnished to the other Parties a
written certificate to the effect that for its part each of the
conditions set forth in clauses (i), (if) and (iii) above, has been

satisfied,

(v)  The Parties shall have delivered each to the other, such
opinions of counsel and other documentation in customary form
and substance relating to the 2'005 Amendments to Contracts and
the other agreements referred to in this subsection (b) reasonably
evidencing the due authorization, execution and delivery thereof
the binding effect and enforceability thereof, the receipt of all

required regulatory, creditor and other approvals thereof and
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: consents Thereto and such other matters as réaaqﬁably requested 'by
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A

has full pdwer and authorify to conduct its business as presently conducted, and to execute,

deliver and perform the 2005 Amendments to Contracts.

)] The execution, delivery and performance of the 2005 Amendments to
Contracts hav'e been duly a't_lthoxized Iby all necessary action on the part of such Party and do not
.require approval or consent of, o; notice to, any creditor or any trustee or holder of any
indebtedness or oﬂaér obligations of such Pafty or any indebtedness entitled to any security
interest in any property, rights or interest; of such Party, other than such approvals, consents and

other action a3 have been duly obtained or taken.

{c) Neither the execution, delivery or performance by such Party of the 2005
An_zendments to Contracts, nor the consummation by such Party of the transactions contemplated
thereby, will conflict with or result in any violation of or (;,onstitute a default under any terms of
any material agreement, mortgage, contract, indenture, lease or other instrument, or any

applicable law, by which such Party or its properties or assets are bound.

@ The execution, delivery or performance by such Party. of any provision of
the 2005 Amendments to Contracts, do not require the consent or approval of, the giving of -
notice to, the registration with, or the taking of any other action in respect of, any government
authority or agency, including any judicial body, other than such consents, approvals, notices,

registration or other éc;tion which have been duly obtained, given, sent or taken.

(e) These 2005 Amendments to Contracts have been duly executed and
delivered by such Pafty and constitute the legal, valid and binding obligaﬁon of such Party

enforceable against such Party in accordance with its terms, except as such enforcement may be
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limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws
affecting the rights of creditors generally and by general principles of equify, regardless of

whether enforcement is sought in a proceeding in equity or at law.

6] There are no pending or to the actual knowledge of such Party, threatencd
actions or proceedings by or before any court or administrative agency thet, either individually or
in the aggregate, are reasonably likely materially and adversely to affect the ability of such Par&

to perform its obligations under these 2005 Amendments to Contracts.

Section 603 Each of the Parties acknowledges that WKE and the City have
heretofore funded SCR Capital Costs and other costs of .th.e Station Two SCR System, as well
as SCR Ammonia C(;sts, and have otherwise performed certain obligations and undertaken
certain activ_iﬁ% with respect to the Station Two SCR System or the design, acquisition,
construction, installation, start-up and testing thereof, in each case pursuant to the Interim
Funding Agreement, and the Parties hereby agree that provision of such fun&ing; the
performance of such obligations and the undertaking of such activities shall be deemed to
have been authorized, undertaken and accomplished consistent and in accordance with the -
Parties’ respective obligations under the provisions of the Agreements (as amended hereby)
and the Station Two Agreement. The acknowledgements and agreements of the Parties
pursuant to this Section 603 shall apply with respect to all such fundings, performance and
undertaking through the effective date of all provisions of the 2005 Amendments to

Contracts,

Section 604 The Parties agree that upon all provisions of these 2005

Amendments to Contracts becoming fully effective as provided in Section 601, any amounts
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remaining in the Interim SCR Account held by the City under the Interim Funding Agreement
shall be paid into the SCR Account estab]isﬁed under the Construction and Operation
Agreement; and the Interir-n Funding Agreement and the Interim SCR. Account shall each
terminate in accordance with their respective terms. To the extent a Party has funded a share
of SCR Capital Costs pﬁor to all provisions of the 2005 Amendments to Contracts becoming
fully effective that is greater than or less than the share of such costs required to be funded by
that Party in accordance with the 2005 Amendments to Contracts (including without
limitation, any SCR Capital Costs funded by the City, WKE or LEM pursuant to the Interim
Funding Agreement), the othgr relevant Party or Parties ﬁgree to promptly reimburse that
Party (iﬁ the case of an over fimding), or that Party agrees to promptly reimburse the other
relevant Party or Parties (in the case of an under funding), in each case, in an amount
necessary to reflect the Parties’ respective funding obligations for SCR Capital Costs under
the 2005 Amendments to Coniracts, without set-off, deduction or counterclaim. Asused in
the Interim Funding Agreement, references to the 2002 Amendments to Contracts shall mean
the 2005 Amendments to Contracts. The Parties agree that notwithstanding the provisions of
Section 8 of the Interim Funding Agreement to the contrary, neither Western Kentucky
Energy Corp. nor WKE Corp. are required to be parties to the 2005 Amendments to Contracts
as a condition to the Interim Funding Agreement becoming immediately null and v;)id as

contemplated in that Section 8.

Section 605 Except as amended by the 2005 Amendments to Contracts, each of

the Agreements shall remain in full force and effect.

IN WITNESS WHEREOF, the Parties have executed the 2005 Amendments to

Contracts in multiple counterparis as of the date first written above.
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ATTEST:

44/& Ci% Clexk e

{City Seal)

E‘?EST:

Secretary
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99

City 9€ ender
c:?:& N
By' \‘ T ? S O '

Title: Mavor

City of Henderson Utility Commission

| Bﬁm.ﬁ

Tifle: Chairman

WKE Stgtjon o,ﬁac. ‘
By: ; ;SM»Q\
Title: Viece President \

™~

LG&E Energy Marketing Inc.

By: W
Title: -Erpgg%

Big Rive cio ation

By:

¥

Title: Prasideant




EXHIBIT A1
to the Power Sales Contract and the
Construction and Operation Agreement

LOCATION OF STATION TWQ AND STATION TWO SCR SYSTEM
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EXHIBIT A2
to the Power Sales Contract and the
Construction and Operation Agreement

STATION TWO SCR SYSTEM BASE COAL SPECIFICATIONS

Ultimate Analysis — Weipht % as received except as noted;

Design Range

% Carbon 61.0 . 60.0—-65.0
Hydrogen . 4.2 35-~5.0
% Nitrogen 1.3 1.1-15
% Chlorine . 0.10 ' . 0.03-0.25
% Sulfur 3.6 2.5-40
% Oxygen . 7.8 N/A

% Moisture 9.0 7.0-12.0
% Ash 13.0 5.0-22.0

1BTU . _ 11,200 “10,800 — 12,000

SO; (in 1bs per mmBTU) 6.27 4.0-7.0

Coal Ash Analysis — Weight % as received excent as noted:

Design Range
Silica, S10, 45.6 43.1-51.0
Ferric Oxide, Fe;O 20.0 15.0-28.3
Alumina, A1:0; ’ 21.9 18.5-23.7
Titania, TiO 1.0 0.4—1.93
Calcium Oxide, CaQ 2.6 1.6—-5.2
Magnesium Oxide, MgO 3.8 _ 0.6—4.5
Potassium Oxide, K20 2.5 0.8-3.0
Sodium Oxide, Na,O : 0.6 0.3-0.9
Undetermined remainder

Trace Elements (dry basis g/g)

Design Range
Arsenic, As . 10 2-30
Vanadium, V 86 50 - 200
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_ EXHIBIT B
to the Power Sales Contract and the
Construction and Operation Agreement

COMPONENTS OF STATION TWO SCR SYSTEM

SCR SYS"_I‘EM
The SCR system for each of the units is Jocated between the boiler economizer outlet and the air
heater inlet. The catalyst modules are located in one vertical down flow reactor for each boiler.

The SCR reactors are of an outdoors design.

During periods of operation, flue gas from the boilers after the economizer sections will pass
through the SCR and then through the air heaters. When the SCR is not in service, the flue gas
will by-pass the SCR system. The ammonia injection system will use anhydrous ammonia from
a storage facility. Two Jayers of catalyst will be employed initially to attain required
performance. A third layer will be,addeél, when necessary after the guarantee period, to maintain

continued performance.

Ammonia System

The purpose of the ammonia injection system is to ensure that there is a correct amount of
ammonia and an even distribution of NHa/ NOj ratio at the first catalyst layer. The ammonia
injection proceés involves moving the liquid anhydrous ammeonia from the storage tanks to the
vaporizer skid, where it is vaporized, and then moved to the reactor area where it is mixed with
heated dilution air. The ammonia air mixture is then injected into the flue gas duct ahead oi“ the

SCR reactor through a specially designed injection grid.
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SCR, Ductwork and Support System:
Pile l;f'c)undations

Grade Beams

Slabs on Grade

Equipment Pads

SCR and Ductwork Support Steel
Access Platforms and Stairs to Grade

2 SCR Reactor Vessels -

SCR Inlet and Outlet Ductwork

SCR and Ductwork Insulation and Lagging
Ductwork Expansion Joints

SCR and Ductwork Access Doors

Pipe Sui:ports

Buildings and Enclosures:
Electrical Building Extension
NOx Analyzer Shelter

2 Dilution Air Fan Skid Enclosures

Mechanicéil Equipment, SCR System:
4 Diverter Dampers '

6 Diverter Damper Seal Air Fans

6 Damper Seal Air Fan Intake Silencers
2 Seal Air Heaters

- SCR Catalyst Modules

Catalyst Handling Equipment; Carts, Air Powered Hoists, and Crane Beams
16 Sonic Air Horns

2 Air Filters _

2 Air Compressors

1 Regenerative Air Dryer Skid

1 Air Receiver
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6 Ash Hoppers
6 Hopper Ash Handling Valves

Mechanical Equipment, Ammonia System:
2 Ammonig Storage Tanks

2 Ammonia Leak Detection System

‘3 Ammonia Vaporizers .

4 Dilution Air Fens

4 Dilution Air Intake Silencers

4 Dilution Air Heaters

1 Mixing Chamber

2 Air Filters

Ammonia Piping

2 Ammonia Injection Grids and Associated Nozzles, etc.
3 Ammonia Area Eye Wash Stations
Nitrogen Bottles for Purging

Electrical Equipment:

2 SCR Contro! Systems

2 Motor Control Centers

2 Gas Analyzers & Monitoring System

Air Preheater Refurbishment
Air Heater Baskets

4 Air Heater Rotors

Seals and Stay Plates
Multi-media Cleaning System -
1 Air Heater Water Wash Skid
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EXHIBIT C
to the Construction and
Operation Agreement

EXAMPLE OF CALCULATION FOR
ALLOCATION OF ALLOTTED ALLOWANCES
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e
TO CONSTH st AND

OPERATION AGREEMENT
I 8 | [ D
; ALLOCATION OF STATION TWO ALLOTTED ALLOWANCES *
2 DATA ENTRY [SHOWN WITH EXAMPLE VALUES)
_; "Station Two Alloted Al “ [e.p- 750 all 750
T “Clty Capacity Roservation™ (e.g. 35 MWnet 35
M Actual Hat Station Two Genoration (o.g. 896,000 Mwhrs{ 830,000
E Tatal Number of Hours In NOx Stason {a.g. 3,672 2,672
7 "Gty Actual Load Factor” [e.g. 80%) a.80
T "Siation Two Stack NOx Emlsslong® af % Actual SCR NOx Removal (.0, 85%) a0
-9— “Station Tiwo SCR Inlet NOx Ton=" {e.4. 2750 tons 2,750
m Station Two Allocated Allcwances 330
m SCR Destan NOx Removal (Fixed 3t 50.0% 0.80
'_1; “Station One Linit 6 Stack NOx Emissions™ {e.g. 66 tons] . 1]
—1_3_ ~Station One Unit & Allotted Allowances™ {e.q. 31 allowances] 1|
14 REFERENCE CALCULATIONS
s Cty's *Average Statlon Two Capacity Share™  30.45% cantz
}-ﬁ CITY"S EXCESS ALLOWANCES {APPLIES ONLY IF CITY ACTUAL LOAD FACTOR LESS THAN 25%)
17 Actyal Net Station Two Generation (e.9. 830,060 MWhrs) 889,000 ©5 .
E City Reduction G lan A {MWhrs) 17442 B3 *(C15731Z°CHY {{0.83-CT V0 BF)
19 Statlon Two Stack NOx Emissions applying SCR Design NOx Removal 275 coCit)
; Statien Two Allocated Allowances if SCR Deslgn NOx Removal Apptied to Stack Emisslons 275 =19 ™
'; Statian Two NOx Altowancas assocfated with City Redustion Generatlon Amount 5 {C201C8)°C18
™ Calawlation ValueiFormula Stog' 5 IFC3-CE>C2.01,C3-CR
™ Calcylation ValueFermula Step 5 1F{C22<0,0,C22)
L2—4‘ "Clty Extoss Allowancas™ 5 IF{C7<0.55.C23,0)
25, CALCULATION OF STATION TWO ALLOTYED ALLOWANCES ALLOCATED TO STATION ONE UNIT 6
f‘z—sl ’ Calculatlon Value/Fermuta Step ag IF{C12-01350,012-C13.0)
27 Caleulation Value J F la Step as FCRCI-CH>CB.C28.03.Co-029)
'-; Calculation Value/Formula Step 35 F(C3-Ca-Ci4<0.0,C27)
29 Station Two Altottad Allawanees Allocated ta Statlon One Unit 6 (not to exceed 40 gr be less than ) a5 [FICZa>40,40,028)
30 ALLOWANCES ALI.OOAT'ED To WKEBREC
@ g:::::! g::l:::;:'fm Allotted Allowances fo WKE/BREC leas 40 Station Two Alloited Allowances potentially avaitable for use at ars FICHCA.CILED CT0D 3 CECILCILT
:2-1 Portlon of 40 Potentlally Avaliable Station Two Aflotted Allswances Not Allocated to Station One Unit & 5 40.C29
—3_3- Balance of Statlon Two Allatted Allowances to WKE/BREC 380 IF(C3-CB-L24-C29<0,0,03-08-024.629)
a SUMMARY OF ALLOWANCE DISTRIBUTION
™ ~Stafion Two Allotted Allowances* 750 =3
Eé "Statton Two Alfocatad Allowances™ [not o excesd amount of Station Two Allotted Allowances) . 330 IFICB>E3.C.C0)
a7 “City Excess Allowancas”™ 3 =G24
=ia '
25 Statfon Twao Allotied Aliowances Allocated to Station One Unit 6 {nol to excaed 40 or be less than Q) 35 =C29
39 Balance of Statlon Two Allotted Allowanees to WHE/BREG 330 =C33
40 .
= *All values and calculations perfaln to 2 NOxX Season and reflect existing Federal and Kentueky NOx Regulations under which
421 one allowance aquals one ton of NOx
43 =Ling C20 must be refiectad a5 a number carried to at least ten decimal ptaces

File: Schedule Cxis: Flan



EXHIBIT D

SCR AMMONIA COST SHARE

1 DEFINITIONS

In addition to the terms used in this Exhibit that are defined in Section 2 of the Power
Sales Contract, capitalized terms used in this Exhibit shall have the meanings set forth in Section

VI of this Exhibit.

1.~ SCRAMMONIA COST ALLOCATION FORMULA

The SCR Ammonia Costs allocated to Big Rivers (or WKE/LEM, as Big Rivers’
assignee) pursuant to Section 6.2(a) of the Power Sales Contract for a particular Monthly Billing

Period shall be determined, subject to adjustment as provided in Sections TV and V of this

Exhibit, as follows:
AC=[CxG]xMB
TG
Where:
AC = The amount of SCR Ammonia Costs allocated to Big Rivers (or

WKE/LEM, as Big Rivers’ assignee) for such Monthly Billing Period

C = The total amount of SCR Amrmonia Costs for the Contract Year

that includes such Monthly Billing Period.

G The Actual Station Two Generation Share of Big Rivers (or

NY145432730.6 (:862202.14) ] 5



WKE/LEM, as Big Rivers’ assignee) for the NOx Season or portions of the NOx

Seasons within the Contract Year that includes such Monthly Billing Period

TG = The Actual Net Station Two Generation for the NOx Season or
portions of the NOx Seasons within the Contract Year that includes such Monthly

Billing Period

MB = 1/12, or in the case where the Contract Year that includes such
Monthly Billing Period embraces fewer than 12 months, a greater fraction the
numerator of which is 1 and the denominator of which is the number of months in

such Contract Year,

1. MONITORING OPERATING PERFORMANCE

Monitoring of the operating performance of the Station Two SCR System by Big Rivers

(or WKE as Big Rivers” assignee) under the Construction and Operation Agreement, shall

include the following:
(A)  Boiler Efficiency
(B)  Performance under vendor warranties:

©

D)

@) Operation of NOx duct inlet and outlet monitors
(i)  Actual NOx removal

(iii)  Actual ammonia consumption and ammonia slip
NOx burner performance

Unit turndown
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IV. Two Year Revisit of SCR Ammonia Cost Allocation Formula
Within 60 days following the end of the 2005 NOx Season (September 30, 2005}, the

Parties shall revisit the SCR Ammonia Cost Allocation Formula for the purpose of determining

whether there is to be an adjustment of the SCR Ammonia Cost Allocation Formula as follows:

(A) Selection of an SCR Ammonia Consultant (that may be an affiliate of a Party) by

agreement of all the Parties to advise and assist the Parties in making such determination.

(B)  Review of data derived from the monitoring of operating performance under

Section III of this Bxhibit,

(C)  Consideration of whether a Correction Factor is needed to adjust the SCR

Ammonia Cost Allocation Formula in light of the operating performance data,

(D) Determination by agreement of all the Parties of whether (and the extent to
which) (i) the SCR Ammonia Cost Allocation Formula shall be adjusted by a Correction Factor
approved by all the Parties; or (i) the SCR Ammonia Cost Allocation Formula shall continue

without adjustment,

(Ej If the Parties are not able to agree as set forth in (D) above within 60 days
following the end of the 2005 NOx Season, then at the request of any Party made within ten days -
thereafter, there shall be an Ammonia Dispute Resolution Procedure to commence 20 days after .
the date of such request for the purpose of determining whether or not the SCR Ammonia Cost
Allocation Formula shall be adjusted, and if so, a determination as to the Correction Factor for
the adjustment. The Parties shall be bound by the determinations mﬁde pursuant to the Ammonia

Dispute Resolution Procedure.

(F)  IfaCorrection Factor shall be determined pursuant to (D) or (E) above, this
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Exhibit shall be revised to reflect the adjustment 6f the Ammonia Cost Allocation Formula by

such Correction Fattor.

(G)  The costs of the Ammonia Dispute Resolution Procedure shall be treated as
capacity costs of Station Two and constitute general and administrative expenses thereof under

Section 6.3 of the Power Sales Contract.

V. Other Adjustments of SCR Ammonia Cost Allocation Formula -

Based on a review by the Parties of the data developed from the monitoring of operating
performance pursuant to Section 11 of this Exhibit, the SCR Ammoni:a Cost Allocation Formula
may be adjusted at any time by a Correction Factor appro;.fed by all the Parties, and this Exhibit
shall be revised to reflect the adjustment of the SCR Amménia Cost Allocation Formula by such

Correction Factor.

VI. Certain Definitions

Certain terms used in this Exhibit are defined as follows:

“Ammonia Dispute Resolution Procedure” shall mean, with respect to a determination
pursuant to this Exhibit as to whether or not the SCR Ammonia Allocation formula shall be

adjusted by a Correction Factor, the following procedures and actions:

@ The appointment of members of a committee (the “Dispute Resolution
Committee”) consisting of three SCR Consultants. One SCR Consultant shall be appointed by
Big Rivers (or WKE/LEM, as Big Rivers’ assi gnée) and one appointed by the City, and each of
such SCR Consultants may be affiliated with the Party that appointed it. Each such Party shall
notify the other as to the identity of its appointee within 15 days of the commencement of the

Ammonia Dispute Resolution Procedure. The third SCR Consultant shall be appointed by the
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two SCR Consultants appointed by the Parties as above provided, which appointment shall be
made within 30 days from the commencement of the Ammonia Dispute Resolution Procedure.
The third SCR Consultant shall not be affiliated with any Party and shall be the Chair of the

Dispute Resolution Committee:

(i) The bispute Resolution Commmittee shall be furnished by Big Rivers (or
' WKE as Big Rivers’ assignee) with the monitoring data obtained pursuant to Section III of this
Exhibit and upon request of any member, the Dispute Resolution Committee shall be furnished
by a Party with other available information in that Party;’s possession or control relating to this

Bxhibit or the Station Two SCR System,

(i)  Both Big Rivers (or WKE/LEM, as Big Rivers’ assignee) and the City_

* shall furnish to the Dispute Resolution Committee statements as to their respective positions with
respect to the determination in dispute, together with such -other information that such Party
deems relevant. Each such Party may be assisted by an advisor and by counsel of its choice,

each of which shall be at the expense of that Party.

(iv)  The Dispute Resolution Committee shall establish by mejority vote of its

members such procedures for its deliberations as it deems appropriate.

(v)  The determination by the Dispute Resolution Committee as to whether the
* SCR Ammonia Cost Allocation Formula should be adjusted by a Correction Factor and, if so, the

determination of such Correction Factor shall be made by a majority vote of its members.

(vi)  The Dispute Resolution Committee shall issue a written decision as to its
determinations stating the reasons upon which such determinations are based. The

determinations by the Dispute Resolution Committee shall be made within 60 days of the
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commiencement of the Ammonia Dispute Resolution Procedure (or by such later date as the
IParties shall approve). Such determination by the Dispute Resolution Committee shall be
conclusive for the purposes of the Power Sales Contract and shall be final and binding on the

Parties.

“Correction Factor” shall mean the correction factor considered and, as
applicable, determined pursuant to Section IV or Section V of this Exhibit which shall constitute

an adjustment of the SCR Ammonia Cost Allocation Formula.

“SCR Consultant” shall mean the engineering or consulting firm having a
favorable reputation for knowledge and experience with respect to the operation and

performance of selective catalytic reduction systems installed in coal-fired electric power plants.

NY145432730.6 (:862202.14) 10



EXHIBITE
To the Power Sales Contract

SCR CATALYST AND COST SHARE
AND

CATALYST REFUND PAYMENT

L Definitions

In addition to the terms used in this Exhibit that are defined in Section 2 of the Power
Sales Contract, capitalized terms used in this Exhibit shall have the meanings set forth in Section

VI of this Exhibit.

IL ' SCR Catalyst Cost Allocation Formula

The SCR Catalyst Acquisition Costs with respect to a Catalyst Layer allocated to Big
Rivers (or WKE/LEM, as Big Rivers’ assignee) pursuant to Section 6.2(b) of the Power Sales

Contract for a particular Monthly Billing Period shall be calculated in accordance with the

following formula:
X =[{CC— AF) x CS] + BAF
MB
Where:
X = The amount of the SCR Catalyst Acquisition Costs with respect to

such Catalyst Layer allocated to Big Rivers (or WKE/LEM, as Big Rivers’

assignee) for such Monthly Billing Period

cc = The amount of the SCR Catalyst Acquisition Costs with respect to

such Catalyst Layer for the Contract Year that includes such Monthly Billing
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Period
AF = The amount of any Alternate Fuel Differential Amount with
respect to such Catalyst Layer as set forth in the successful bid by the vendor of

such Catalyst Layer based on the designation of Alternate Fuel by either or both

Parties with respect to such Cataiyst Layer

MB = 12, or in the case where the Contract Year that includes such
Monthly Billing Period embraces fewer than 12 months, the number of months in

such Contract Year

cs = The share (expressed as a decimal) of the Total Capacity
(determined as provided in Section 3 of the Power Sales Contract) of Big Rivers
(or WKE/LEM, es Big Rivers’ assignee) for the Contract Year that includes such

Monthly Billing Period

BAF = The amount of the Alternate Fuel Differential Amount, if any,
attributable to the designation by Big Rivers, (or WKE/LEM, as Big Rivers’
assignee) of its nse of Alternate Fuel with respect to such Catalyst Layer

I.  Certain Requirements for Vendor’s Bid

The bid terms for the purchase by a vendor of a Catalyst Layer shall require, among

others, that:

(A)  The vendor’s bid with respect to the Catalyst Layer shall set forth (i) the purchase

price with respect to such Catalyst Layer as designed for Base Coal;

(B)  Ifeither Big Rivers (or WKE/LEM, as Big Rivers’ assignee) or the City shall

designate its use of Alternate Fuel with respect to such Catalyst Layer, the vendor’s bid with
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respect to such Catalyst Layer shall set forth in addition to the amount of the purchase price of
the Catalyst Layer as if designed for Base Coal, any adjustment in the amount of the purchase

price attributable to such designation of the use of Alternate Fuel .

IV.  Catalyst Fajlure and Catalyst Refund Payment

The amount of SCR Catalyst Acquisition Costs allocated pursuant to the SCR Catalyst
Cost Allocation Formula set forth in Section II of this Exhibit or paid bf the City shall be

adjusted by a Catalyst Refund Payment in the event of a Catalyst Failure as follows:

(A)  Inthe event of a Catalyst Failure, the-Party (either Big Rivers (or WKE/LEM, as
Big Rivers’ assignec) or the City, as the case may be) whose fuel is responsible for the Catalyst
Failure shall make a Catalyst Refund Payment to the othe.r Party as an adjustment of the
payments by the Parties of their res_pective amounts of SCR Catalyst Acquisition Costs, or in the
c:;lse where both Big Rivers’ (or WKE/LEM’s, as Big Rivers’ assignee) and the City’s fuel
characteristics are responsible for the Catalyst Failure, such Parties shall pay, each to the other, a
Catalyst Refund Payment in proportion to the relative responsibility of its fuel fc;r the Catalyst
lFailure.

:_(B) Unless determined by agreement of all the Parties, the determination of whether a
Catalyst Failure shall have occurred and, if so, the characteristics of a Party’s fuel responsible
therefor,. or, if b6ﬂ1 Parties’ fuel shall be responsible, the percentage with respect to the
proportionate responsibility of each Party therefor as contemplated in (A) above, shall be made
within 90 days following the occurrence of such Catalyst Failure {or by such later date as
ﬂa'tpproved by all the Parties) by a Catalyst Analysis Organization (which may be an affiliate of a
Party) acceptable to all the Parties based upon the data obtained through the fuel sampling and

analysis methodology provided for in Section V of this Exhibit.
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(O | In the event the Parties are not able to reach a determination as to a Catalyst
Fai]u‘re and ifs cause by mutual acquiescence and are not able to select a Catalyst Analysis
| Organization mutually acceptable to all the Parties within 20 days of the occurrence of the
Catalyst Failure, at the request of any Party made within 10 days thereafter, there. shallbe a
Catalyst Dispute Resolution Procedure which shall comﬁlence within 15 days of the date of such
request for the purpose of selecting a Catalyst Analysis Organization to make_tﬁe determinatio-n ‘
as to the Catalyst Failure, its cause and the fuel characteristic responsible, as set forth in (B)

above,

(D)  The cost of the Catalyst Analysis Orpanization, together with costs of any
‘attendant Catalyst Dispute Resolution Procedure, shall constitute capacity costs of Statjon Two
and operation and maintenance costs thereof under Section 6.3 of the Power Sales Contract, _
provided that, in the case where the determination by the Catalyst Analysis Organization of a
Catalyst Failure with respect to a Catalyst Layer results in a Catalyst Refund Payment, such costs
shall be included in the SCR Catalyst Acquisition Costs for such Catalyst Layer for the purposes’

of the calculation of the amount of any Catalyst Refund Payment pursuant to (F) below.

(E)  Inthe event of a Catalyst Failure where neither the Parties nor any Catalyst
Analysis Organization shall be able to determine the responsibility for the Catalyst Failure based
on the respective fuel characteristics of the Parties’ fuel, no Catalyst Refund Payment shall be

payable by any Party.

(F)  The amount of a Catalyst Refund Payment with respect to a Catalyst Layer to be
made by a Party (either Big Rivers (or WKE/LEM, as Big Rivers’ assignee) or the City) whose
firel shall be responsible for the Catalyst Failure, or made by each of such Parties in the case

where the fuel of both such Parties shall be responsible for the Catalyst Failure, based on a
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determination made pursuant to (B) above or (C) above, shall be calculated with respectto a

Party in accordance with the following formula:

Z=(AC-AF)x (GL-AL) s PSxCS

Where:

GL

yA = The amount of the Catalyst Refund Payment to be made by such
Party

| AC = The SCR Catalyst Acquisition Costs ?vim respect to such Catalyst
Layer
AF = | The Alternate Fuel Differential Amount, if any, with respect to
such Catalyst Layer
GL = The Guaranteed Life Cycle with respect to such Catalyst Layer
AL = The total number of hours of the actual operating life of such
Catalyst Layer
cs = The share (expressed as a decimal) of the Total Capacity

(determined as provided in Section 3 of the Power Sales Contract) of such Party
for the Contract Year for which the SCR Catalyst Acquisition Costs with respect
to such Catalyst Layer was payable pursuant to Section 6 of the Power Sales

Contract

PS = If the characteristics of both Parties’ fuel shall be responsible for

the Catalyst Failure, the percentage (expressed as a decimal) of the proportionate
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responsibility of such Party’s fuel therefor as determined pursvant t6 (B) or (C)

above or, if only such Party’s fuel is responsible, PS shall equal 1

V. Fuel sam'pling and Analysis Methodology

Fuel sampling and analysis methodology shall be conducted for each NOx Season for
purposes of making determinations as to any Catalyst Failure as set forth in Section IV of this
Exhibit and to identify and evaluate any issues as to the warranties under the catalyst vendor’s

contract with respect to each Catalyst Layer as follows:

(A)  BigRivers (or WKE/LEM, as Big Rivers' assignee) shall perform monthly
composite sampling to obtain ultimate, trace element and mineral ash analyses of the as-received .

fuel purchased by it from the fuel supplier, which sampling shail be performed at its own cost.

(B)  The City shall perform monthly composite sampling to obtain ultimate, trace
element and minera] ash analyses of the as-received fuel purchased by it from the fuel supplier -

which sampling shall be performed at its own cost.

(C)  Big Rivers (or WKE as Big Rivers’ assignee) will perform daily into weekly'
composite ultimate and trace element analyses of as-fired fuel under the Construction and
Operation Agreement, and ihe costs thereof shall be treated as capacity costs of Station Two and
constitute operation and maintenance costs thereof under Section 6.3 of the Power Sales

Contract.

(D)  BigRivers (or WKE as Big Rivers® assignee) wil] perform monthly composite
sampling and obtain mineral ash’ analysis of fly ash samples under the Construction and

Operation Agreement, and the cost thereof shall be treated as capacity costs of Station Two and
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constitute operation and maintenance costs thereof under Section 6.3 of the Power Sales

Contract.

V1.  Certain Definitions:

“Catalyst Analysis Organization” shall mean a laboratory or engineering firm having a
" favorable reputation for skill and experience with respect to conducting tests, analyses and
studies in connection with the use of catalyst in the operation of selective catalytic reduction

systems installed in coal fired electric power plants.

“Catalyst Dispute Resolution Procedure” shall mean, with respect to determinations
pursuant to Section IV(C) of this Exhibit as to a Catalyst Failure, its canse and the fuel

" characteristics responsible therefor, the following procedures and actions: .

) The appointment of members of a committee (the “Selection éommittee”
consisting of three SCR Consultants. One SCR Consuitant shall be aﬁpointed by Big Rivers (or
WEKE/LEM, as Big Rivers’ assignee) and one appointed by the City, and each of such SCR
Consultants may be affiliated with the Party that appointed it. Each such Party shall notify the
other as to the identity of its appointee within 15 days of the commencement of the Catalyst
bispute Resolution Proce.dure. The third SCR Consultaﬁt shall be appointed by th;a two SCR
Consultants appointed by the Parties as above provided, which appointment shall be made within
" 30 days from the commencement of the Catalyst Dispute Resolution Procedure. The third SCR
Consultant shall not be affiliated with any Party and shall be the Chair of the Selection

Committee.

(iiy  The Selection Committee shall by a majority vote of its members select an

independent Catalyst Analysis Organization which shall not be affiliated with any of the Parties
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that will accept the assignment to make the determinations for which the Catalyst Dispute

Resolution Procedure was required by Section IV'(C) of this Exhibit,

(ili)  Such Catalyst Analysis Organization shall be furnished by Big Rivers (or
WKE as Big Rivers’ assignee) with the fuel sampling and analyses methodology data obtained
pursuant to Section V of this Exhibit and upon its request shall be furnished by a Party with other‘
available information in the possession or control of that Party relating to this Exhibit or the

Station Two SCR System.

(iv)  BigRivers {(or WKE/LEM, as Big Rivers’ assignee) and the Cify may
each furnish tc; the Catalyst Analysis Organization any statements as to,their respective positions
with respect to the determination in dispute, together with such other information tﬁat such Party
deems relevant. Each such Party may be assisted by an advisor and by counsel .of its choice, |

each of which shall be at the expense of that Party.

(v)  The determination shall be made by the Catalyst Analysis Organization as
to whether a Catalyst Fail'ure occurred and, if sc;, its cause and the fuel characteristics; of the
Party rwp;)nsible therefor, or, in the case where the fuel of both such Parties shell be responsible,
.the percentage of th_e proportionate responsibility of the fuel of each such Party (or, if the
Catalyst Analysis Organization is not able to determine such proportionate responsibility, it shall

state that it 15 unable to do s0).

(vi)  The Catalyst Analysis Organization shall issue a written decision as to its

determinations (or inability to make the same) stating the basis therefor. Such decision by the

NY145432730.6 (:852202.14) 18



Catalyst Analysis Organization shall be made within 60 days of the commencement of the
Catalyst Dispute Resolution Procedure or by such later date as the Parties shall approve. Such
decision by the C: lyst Analf,'sis Organization shall be conclusive for the purposes of the Power

Sales Contract and shall be final and binding on the Parties.

“Guaranteed Life Cycle” shall mean, with respect to a particular Catalyst Layer, the
numbef of hours of operation of such Catalyst Layer consistent with its design capability
guaranteed or warranted by the vendor of s_uci_l Catalyst Layer based on compliance with the
operation and maintenance procedures and fiel sp ecifications provided in the contract with such

vendor.

“SCR Consultant” shall mean, with respect to a particular Catalyst Layer, an
engineering or consulting firm having a favorable reputation for skill and experience in
connection with the operation of selective catalytic reduction systems installed in coal fired

electric power plants. .

NY145432730.6 (:862202.14) 1%



@ American Arbitration Association

Dispute Resoluifon Services Worldwide

May 31, 2012
VIA ELECTRONIC MAIL:

C. S. Greene, Esqg.

Bryan Cave, LLP

1201 West Peachfree Street NW
Suite 14

Atlanta, GA 30309-3488

Jason Renzelmann

Frost Brown Todd LLC

400 West Market Street
32nd Floor

Lousiville, KY 40202-3363

Theresa A. Canaday, Esq.
Frost Brown Todd, L1.C
400 West Market Street
32nd Floor

Louisville, KY 40202-3363

K. G: Haynes, Esqg.

Wryatt Tarrant & Combs, LLP

500 W. Jefferson Street, Suite 2800
Louisville, KY 40202-2898

Virginia H. Srell
Wyatt, Tarrant & Combs, LLP
PNC Plaza, Suite 2800
500 West Jefferson Street
. Louisville, KY 40202-2898

Re: 52 198 00173 10
Big Rivers Electric Corporation
Vs
City of Henderson, Kentucky

and City of Henderson Utility Commission

John Bishop, Vice President
bishopi@adr.org

Southeasi Case Management Cerfer

2200 Century Parkway, Suite 300, Atlanta, GA 30345
telephone: 404-325-0101 faccimile; 877-395-1388
imternet: Wty ffrerww.ads org/

dba Henderson Municipal Power and Light (HMPL)

Dear Parties:

By direction of the Arbitrators we herewith transmit to you the duly executed Final Award and
Concurrence in Award in the above matter. Original copies will follow via U.S. mail. This serves as a
reminder that there is to be no direct communication with the Arbitrators. All communication shall be

directed to the Association.

At this time we have verified with the arbitrators that they have submitted all requests for compensation
and expenses in this matter. Accordingly, we have conducted a final reconciliation of the firances and
are providing each party with a Financial History and Compensation Summary. If a party bad any unused

Blumberg Ho. 5208

EXHIBIT
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compensation deposits, we have issued a refind check that shonld arrive in the mail shortly. If a party
has an gutstanding balance, that party will continue to receive cyclical invoices unti! the balance is paid.

Note that the financial reconciliation reflects costs as they were incurred during the course of the
proceeding. Any apportionment of these costs by the arbitrator, pursuant to the Rules, will be addressed
in the award and will be stated as one party’s obligation to reimburse the other party for costs incurred.
Any outstanding balances the parties may have with the AAA for the costs incurred during the arbitration
proceedings remain due and payable to the AAA even afer the final award is issued, and regardless of the
arbitrator’s apportionment of these costs between the parties in the award.

Please note that the physical case file will be destroyed fifieen (15) months after the date of this letter. In
the normal course of our administration, the AAA may maintain certain documents in our electronic
records system. Such electronic records are not routinely destroyed and do not constitute a complete case
file. )

‘We appreciate your selection of the AAA as your alternative dispute resolution provider in this matter.
As always, please do not hesitate to contact me if you have any questions.

Sincerely,

/s/ Paris Earp

Paris N. Earp
Manager of ADR Services
800 388 6312

EarpP@adr.org
Encl.
cc: W.I. Michael Cody, Esq.

T. Maxfield Bahner, Esq.
Richard L. Pemberton, Esq.



AMERICAN ARBITRATION ASSOCIATION

In the matter of the arbitration between:

Re: 52198 00173 10

Big Rivers Electric Corporation (Claimant)

Vs

City of Henderson, Kentucky

and City of Henderson Utility Commuission

dba Henderson Municipal Power and Light (HMPL) (Respondents)

AWARD

‘We, The Undersigned Arbitrators, having been designated in accordance with the
arbitration agreement entered into between the parties and having been duly sworn and
having heard the proofs and allegations of the Parties, do hereby FIND and AWARD as
follows:

Complainant, Big Rivers Electric Corporation, filed this arbitration for
declaration of rights under a certain Power Sales Contract between City of Henderson,

Kentucky and Big River's Rural Electric Co-Operative Corporation, dated August 1,

1970, and later amendments to that agreement.

The demand for arbitration filed February 23, 2010 requested declaratory
judgment regarding contract provisions and non-monetary declaratory relief with
potential injunctive relief. Big River's demand concerned the amendments to the Power
Sales Contract dated July 15, 1998, speci;ﬁcally new Section 3.8. Its demand at

paragraph 24 recited:

"There is an actual controversy among Big River's and
Henderson/HMPL regarding whether (a) Henderson/HMPL
can sell Excess Henderson Energy directly to a third-party
without first offering the energy to Big River's and (b)
Henderson/HMPL is entitled to offer the Excess Henderson
Energy to Big River's at a price higher than the explicit

1 ' 04571_00/1005/TMB-1328807_4



contractual price of $1.50MWh plus certain variable
production costs. Respondents agree that the arbitration
concerns the interpretation of Section 3.8 of the power sales
contract. Respondents claim that Big River's interpretation
of the agreement as amended is unreasonable and would be
illegal."

In January, 2011, each party filed a position statement. Thereafter, the parties
engaged in various discovery. .
The pane] held evidentiary hearings in Louisville, Kentucky, November 5-13,

2011. The hearing was kept open for the parties to submit post-hearing briefs and present

oral argument. Final arguments occurred in Louisville on March 14, 2012, followed bir )

questions by the panel to counsel for the parties.

In the July, 1998 amendments to the 1970 Power Sales Contract, new Section 3.8
deals with energy from capacity at Station Two not utilized by the City, including
capacity in excess of the City's reserved capacity. Subsection () provides that Big '
Rivers has the discretion to take and utilize all of the energy which is not scheduied or
taken by City in accordance with Section 3.8(c). Subsection (b) provides that if Stati(;n
Two is operated to generate power in excess of its total capacity, Big Rivers will take and
utilize all of that energy unless the parties otherwise agree as provided in Section 3.8(c).
Subsection (c) provides that Big Rivers must each month noﬁfy City of the amount of
Excess Henderson Energy and energy associated with Excess Henderson Capacity which
Big Rivers was taking during the prior month and pay for it at a rate equal to $1.50 per

mWh plus the costs of production. Subsection (d) provides:

e Big Rivers may operate Station Two to obtain capacity above the Total
Capacity of Station Two.

o City agrees that it will not be permitted to sell or commit to any person
other than Big Rivers any Excess Henderson Energy without first offering
Big Rivers the opportunity to purchase that energy.

2 04571_00/1005/TMB-1328807 4
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» After submission of the City's scheduled energy requirements Big Rivers i
then has a reasonable time to decide whether or not to purchase the Excess [
Henderson Energy not scheduled by the City. :

» Ifit does not intend to purchase such energy Big Rivers agrees to notify
City within a reasonable time so that City can make efforts to resell that
power to third parties.

» City also agrees to pay Big Rivers according to its open access
transmission tariff to the extent any transmission on Big Rivers
transmission system is used in marketing Excess Henderson Energy.

Complainant and Respondent say that the language of Section 3.8 is not
ambiguous, Yet each reach diametrically opposite conclusions about what Subsection (d)

means.

Subsection (d) is not clear about the price at which Big Rivers will

purchase any Excess Henderson Energy offered to it by City. Big Rivers insists that the
price provided in Subsection (c) applies to Subsection (d).‘ Henderson disagrees. The
plain language of Subsection (d) does_ not resolve the disagreement between the parties.
The drafters could have made clear the definition of price Big Rivers was to pay
Henderson for this energy, but did not. Thus, the panel concludes that Subsection (d) is
ambiguous because the price Big Rivers is to pay City for the energy is not clear and the

words of Section 3.8 can bear differing interpretations.

The panel concludes that under Section 3.8(d) the City shall schedule and
take from Station Two such energy as it, in good faith, determines is needed to serve its
native load. When City does not require all of the capacity it in good faith reserved to
serve its native load, the excess energy shall be considered to belong to City which it may
offer to third parties subject to Big Rivers first right to purchase such energy. The price
at which the energy will be offered to Big Rivers shall be the price at which City has a
firm offer from a third party. Big Rivers shall then notify City within a reasonable time if

3 . 04571_00/1005/TMB-1328807 4



it does not intend to purchase such energy so that City can sell that power to third parties.
Each party shall bear its pro rata share of the fixed and variable costs. Big Rivers shall
continue to have the first right to take the energy generated by Station Two in excess of
the City's reserved capacity as provided by Section 3.8(a)(b) and (c). As to Excess
Henderson En ergy within Henderson's reserved capacity which Henderson does not need
| to serve its native load which Big Rivers declines to purchase, after being notified by
Henderson that the energy is available apd the price at which Henderson has a bonafide

offer, Henderson may sell to the third party from which it has the bonafide offer.

The panel does not find that the contracts entered into between Big Rivers and

Henderson, as amended, are tlegal.

The. administrative fees and expenses of the American Arbitration Association
totaiing $4,600.00 shall be borne equally by the parties and the fees and expenses of the
Arbitrators totaling $293,576.85 shall be borne equally by the parties. Therefore City of
Henderson, Kentucky and City of Henderson Utility Commission dba Henderson
Municipal Power and Light shall reimburse Big Rivers Electric Corporation the sum of
$2,300.04 representing that portion of said fees and expenses in excess of the apportioned

costs previously incurred by Big Rivers Corporation.

This A\;\vard is in full settlement of all claims submitted to this Arbitration. All

claims not expressly granted herein are hereby denied.

This Award may be executed in any number of counterparts, each of which shall
be deemed an original and all of which shall constitute together one and the same

instrument.

4 04571_00/1005/TMB-1328807_4



Dated: May 30, 2012

T. Maxfield Babner
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Dated: May 30, 2012

W. 1. Michael Gody

'y

y
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f, Maxdicld Babe
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AMERICAN ARBITRATION ASSOCIATION

In the Matter of the Arbitration between: Case No. 52 198 00173 10
BIG RIVERS ELECTRIC CORPORATION, Clairgant,
vs.

CITY OF HENDERSON, KENTUCKY and
CITY OF HENDERSON UTILITY COMMISSION D/B/A
HENDERSON MUNICIPAL POWER AND LIGHT, Respondents.

CONCURRENCE IN AWARD

I concur in the result reached by my colleague arbitrators, Bahner and Cody. "B, I believe more
needs to be said. ] strongly believe that the 40 year history presented by the evidentiary record
shows multiple words and deeds of the parties which are both inconsistent with one another and
result in ambiguity and need for arbitral construction, ivcluding, without limitation, the
ambiguity focused upon by my colleague arbitrators by the silence of paragraph 3.8(d) to support
Big Rivers' claim of right to {ake Station II generation thereunder at only $1.50 per Mw/hr plus
variable costs. My colleague arbitrators feel compelled to observe the lanpuage of that
paragraph in issuing their award. I believe that language does not recognize the realities of
cerrtral marketing of electric energy which exists today and therefore presents an award w}:uch is
unwarkable in practice.

Both parties have established of record that they are members of MISO (M]dwast Independent
Transmission System Operator, fnc.). As such they offer to MISO the energy that is generated
by Station II. MISO has a load to satisfy, as do the parties, and MISO's load includes the loads
of both parties. The parties chose not to present the panel with the processee$ of the centralized
MISO market. Thus, my colleague arbitrators are left with the language of paragraph 3.8(d)
which they fterate in the award to require that Henderson obtain a "price at which City has a firm
offer from 2 third party”, notify Big Rivers of that price and that "Big Rivers shall then notify
City within 2 reasonable time if it does not intend to purchase snch energy so that City can sell to
third parties.” .

I believe it to be common knowiedge from everyday experience which a jury is entitled to apply
to the evidence presented fo it and which arbitrators can apply in their award as well, that the
MISO market changes in intervals of a few minutes and does not ellow for the leisurely process
my colleagues order.

I would order that the energy generated by Station II be offered to MISO at the price per
megawatt hour that will allow recovery of fixed plus variable costs of generation plus whatever
additional dollars per maw/hr the market will bear, so that MISO will tzke rather than reject the



offered energy. Then the parties will receive the highest price MISO pays for any part of the
collective offering needed to fill its load, however much more than the parties' offering price that
may be. The parties can take back the energy needed to fill their respective loads at the same
price they received for their offerings and the excess megawatt hours of their offering over their
take back has already been sold in the MISO market at the collective price. Hopefully, with the
Jow cost of Station IT's generation (which the panel has been repeatedly advised of on the hearing’
record) there will be a significant profit to share on what energy went to the third party market
rather than was faken back by the parties. That profit can be calculated refrospectively and
divided according to the parties' respective entitlements pursuant o this award. _

1 also observe that the panel has been presented with 40 years of history in the form of more than
2,000 pages of hearing testimony and argtment plus more than 200 exhibits, but for the limited
purpose of providing, by the award, guidance to the parties for the future, and not with any
request or ability to otherwise address the many happenings of the past.

Richard L. Pemberton, Chair

Dated: May 30, 2012
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY

In the Matter of:

APPLICATION OF BIG RIVERS ELECTRIC ; Case No.

CORPORATION FOR DECLARATORY ORDER ) 2016-

DIRECT TESTIMONY
OF
ROBERT W. BERRY
PRESIDENT AND CHIEF EXECUTIVE OFFICER
ON BEHALYF OF
BIG RIVERS ELECTRIC CORPORATION
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DIRECT TESTIMONY
OF
ROBERT W. BERRY

INTRODUCTION

Please state your name, business address, and position.

My name is Robert W. Berry. [ am employed by Big Rivers Electric Corporation (“Big
Rivers™), 201 Third Street, Henderson, Kentucky 42420 as its President and Chief
Executive Officer. I have held this position since July 1, 2014. Previously, I was Big
Rivers® Chief Operating Officer beginning February 2013. Before that, I served as Big
Rivers’ Vice President of Production from the closing of the transaction that unwound
Big Rivers’ 1998 lease with E.ON U.S., LLC and its affiliates (the “Unwind
Transaction™), described in Case No. 2007-00455. Before the closing of the Unwind
Transaction, I was employed by Western Kentucky Energy Corporation (“WKE”) for 11
years beginning as a Maintenance Manager in 1998. Theld the position of Plant Manager
at the Coleman Generating Station from 2000 until 2003, at which time I became the
Plant Manager of the Sebree Generating Station. Altogether, I have over 35 years of
experience in this system, having worked for both Big Rivers and WKE since 1981.
Have you previously testified before the Kentucky Public Service Commission
(“Commission”)?

Yes. I testified most recently on behalf of Big Rivers in two cases seeking approval of
contracts relating to the two smelters owned by subsidiaries of Century Aluminum

Company, Case Nos. 2013-00221 and 2013-00413; in its last two general rate cases, Case
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Nos. 2012-000535 and 2013-00199; and in its 2012 Environmental Compliance Plan

case, Case No. 2012-00063.

PURPOSE OF TESTIMONY

What is the purpose of your testimony?

The purpose of my testimony is to provide a summary of a contractual dispute between
Big Rivers and the City of Henderson, Kentucky and City of Henderson Utility
Commission (collectively, “Henderson™) and to support Big Rivers’ request for the relief

sought in the application (“Application™) in this proceeding.

BIG RIVERS’ DISPUTE WITH HENDERSON

Provide a brief overview of Big Rivers’ contractual relationship with Henderson.
As noted in the Application filed with this testimony, Henderson owns two coal-fired
electric generating units near Sebree, Kentucky known as “Station Two,” which have a
Total Capacity' of 312 MW. Big Rivers operates and maintains the Station Two units
under a series of contracts that were originally executed on August 1, 1970 (the “Station
Two Contracts™), and which have since been amended on several occasions. The
relevant Station Two Contracts and amendments are attached to Big Rivers® Application

as Exhibits 1-8.

! The “Total Capacity” of Station Two is defined in Section 3.6 of the Power Sales Contract (Exhibit 1 to
this Application) as the average of the total continuous net send-out capability of all generating units in
Station Two.

Exhibit 10
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Have any disputes arisen between Big Rivers and Henderson with respect to the
Station Two Contracts?

Unfortunately, a number of disputes have arisen between Big Rivers and Henderson with
respect to the Station Two Contracts. While Big Rivers continues to try to resolve most
of these issues with Henderson, the parties have reached an impasse on one issue that
requires the Commission’s intervention. That issue relates to which party is responsible
for the variable production costs of “Excess Henderson Energy” that Big Rivers declines
to take and utilize. The variable production costs of Excess Henderson Energy include
fuel, all reagents, and studge disposal costs (“Variable Costs™).

One of the Station Two Contrac;ts is the Power Sales Contract (Exhibit 1), which
defines each party’s rights and obligations with respect to the capacity and energy from
Station Two and determines how much each party pays for its respective share of the
generation output of Station Two. Section 6.7 of the Power Sales Contract provides that
each party, at its own cost, must provide the full replacement of all fuels and reagents
consumed for that party’s use of electric energy from Station Two. Section 3.8(c) of the
Power Sales Contract provides that Big Rivers is responsible for the costs of fuel, reagent
and sludge disposal for Excess Henderson Energy that it takes, but this provision does not
require Big Rivers to pay these Variable Costs for Excess Henderson Energy that Big
Rivers does not take. |
Please explain what Excess Henderson Energy is.

Under Section 3.3 of the Power Sales Contract, each year Henderson elects a portion of
the Station Two capacity to be reserved for serving the needs of the City and its

inhabitants (the “Reserved Capacity™) by way of a rolling five-year reservation
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methodology. Henderson then allots the balance of the capacity of Station Two to Big
Rivers, and Big Rivers is then entitled to, and is obligated to take and pay for, the allotted
Station Two capacity. For the 2016 contract year, Station Two’s Total Capacity is 312
MW. Of that amount, Henderson’s Reserved Capacity is 115 MW, resulting in Big
Rivers’ allotted capacity being 197 MW.

In a given hour, Henderson may take less energy than is actually attributable to its
Reserved Capacity and available to Henderson. This remaining energy associated with
Henderson’s Reserved Capacity that is not taken by Henderson for purposes of supplying
the needs of the City of Henderson and its inhabitants is “Excess Henderson Energy.”
What is the dispute over Excess Henderson Energy?

Each party pays a share of the fixed costs of Station Two in proportion to the party’s
respective capacity reservation, Each party is separately responsible for the Variable
Costs associated with the energy each of them takes. The dispute over Excess Henderson
Energy concerns whether Big Rivers is responsible for Variable Costs for Henderson’s
Excess Henderson Energy that Big Rivers does not take and utilize. Big Rivers notified
Henderson by letter dated May 25, 2016 (Application Exhibit 11, page 1), that although
Big Rivers had previously elected to take Excess Henderson Energy when it was
uneconomic to do so, on and after June 1, 2016, Big Rivers may not exercise its
discretion to take Excess Henderson Energy, particularly at times when the cost to Big
Rivers of the energy makes that energy economically uncompetitive in the wholesale
power market. Big Rivers also advised Henderson that if Big Rivers did not take Excess
Henderson Energy, Big Rivers would also not be responsible for the Variable Costs

associated with the production of that energy. Henderson objected to that change in
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practice, but has refused to meet with Big Rivers to explain and discuss the substance of
its objection.

The concept of Excess Henderson Energy first came into existence with the
adoption of the 1998 amendments to the Station Two Contracts, when Section 3.8 was
added to the Power Sales Contract. Before 1998, the Station Two Contracts did not
address the issue of Excess Henderson Energy, but Big Rivers would pay the variable
production costs of any energy taken and used by Big Rivers. The 1998 amendments
were approved by the Commission in Case No. 1998-00267, and are attached as Exhibit 7
to the Application filed with this testimony. Section 3.8(a) provides:

In the event that at any time and from time to time [the City of Henderson]
does not take the full amount of energy associated with its reserved
capacity from Station Two (determined in accordance with this
Agreement), Big Rivers may, at its discretion, take and utilize all such
energy (or any portion thereof designated by Big Rivers) not scheduled or
taken by City (the “Excess Henderson Energy™), in accordance with
Section 3.8(c).

Section 3.8(c) provides:

Following the end of each calendar month, Big Rivers shall notify City of
the amount of Excess Henderson Energy and energy associated with
Excess Henderson Capacity, if any, taken by Big Rivers during the
previous month, and Big Rivers shall pay City prior to the 25th day of the
then current month for the amount of Excess Henderson Energy and
energy associated with the Excess Henderson Capacity so taken by it at a
rate equal to $1.50 per mWh. In addition, Big Rivers shall provide, at its
own cost, the full replacement of all fuels and reagents consumed from the
Station Two fuel and reagent reserves for the production of the Excess
Henderson Energy and energy associated with the Excess Henderson
Capacity so taken by it. Further, Big Rivers shall pay the portion of sludge
disposal costs attributable to the Excess Henderson Energy and energy
associated with Excess Henderson Capacity, as calculated in accordance
with Section 3.4 of the Joint Facilities Agreement.

My understanding of these sections is that the 1998 amendments gave Big Rivers the

option, but not the obligation, to take and utilize all or any portion of the Excess
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Henderson Energy that Big Rivers, at its discretion, chooses to take. It is my
understanding that Section 3.8(c) requires Big Rivers to provide, at its own cost, the full
replacement of all fuels and reagents consumed from the Station Two fuel and reagent
reserves for, and to pay the sludge disposal costs attributable to, any Excess Henderson
Energy taken by Big Rivers. It is also my understanding that the Station Two Contracts
do not require Big Rivers to replace the fuel and reagents or pay the sludge disposal costs
for Excess Henderson Energy that Big Rivers does not take. Nevertheless, Henderson,
for reasons it has not disclosed, disagrees with Big Rivers’ interpretation of the Power
Sales Contract, as amended, and objects to Big Rivers’ proposed change of practice
regarding Excess Henderson Energy. Henderson claims the change of practice breaches
the Station Two Contracts. After Henderson denied Big Rivers’ request to meet with
Henderson to provide us the bases for Henderson’s objections and to have a substantive
discussion of the issue, Big Rivers was left with no choice but to seek the Commission’s
assistance in resolving this dispute.

Big Rivers and Henderson previously had a dispute over the entitlement of the
parties to Excess Henderson Energy under the Power Sales Contract that culminated in
Big Rivers initiating an arbitration proceeding in 2009 (the “Arbitration™)” to resolve the
dispute. The arbitration panel concluded that when Henderson does not require all of the
capacity that it in good faith reserves to serve its native load, “the excess energy shall be

5’3

considered to belong to [Henderson].” A copy of the award of the arbitration panel is

attached to the Application as Exhibit 9. The arbitration award also provides that

? Big Rivers Electric Corporation vs. City of Henderson, Kentucky and City of Henderson Utility
Cominission dba Henderson Municipal Power and Light, American Arbitration Association Case No. 52
198 00173 10

* Id., May 31, 2012 award, p. 3.
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Henderson has the ability to sell Excess Henderson Energy info the market when it has a
firm, bona fide third party offer, subject to Big Rivers’ right of first refusal to purchase
that energy on the same terms as the offer, and with Henderson being responsible for the
Variable Costs for any Excess Henderson Energy it sells. The practical result of the
arbitration award is that Henderson can sell and profit from Excess Henderson Energy
when the cost to produce that energy is below market price. But when the cost to
produce Excess Henderson Energy is above market price, Henderson will not want to sell
it, and apparently also wants to avoid responsibility for the Variable Costs of producing
that energy. Based on the arbitration award, I understand the Station Two Contracts to
permit Henderson to benefit from selling its Excess Henderson Energy, subject to Big
Rivers’ rights to meet any offer as stated above, when the price it receives is above the
Variable Costs of production. Likewise, Henderson is required to bear the burden of the
unavoidable Variable Costs of its Excess Henderson Energy when the Variable Costs of
production are greater than the market price and that energy is still produced from Station
Two but not taken by Big Rivers.

Why is this unwanted Excess Henderson Energy only now becoming an issue?

Big Rivers has historically exercised its rights under Section 3.8(a) of the Power Sales
Contract prior to June 1, 2016, by purchasing Excess Henderson Energy. Big Rivers did
not want to create additional issues with Henderson while the arbitration was pending,
and so Big Rivers purchased Excess Henderson Energy even in hours when the cost to
Big Rivers of the Excess Henderson Energy exceeded the prevailing market price for

energy, resulting in Big Rivers assuming responsibility for the Excess Henderson Energy
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at a financial loss to itself and its members. In addition, until recently, the Excess
Henderson Energy was at most times economically competitive in the wholesale market.

While Big Rivers has historically taken and paid for Excess Henderson Energy
each month, there is nothing in Section 3.8(a) that imposes upon Big Rivers any
obligation to take and pay for all of this energy. To the contrary, Section 3.8 provides
that Big Rivers may, af its discretion, take all or any portion of such energy.

However, with the recent competition from natural gas generating units and other
market forces, there has been a significant increase in the number of hours in which
Station Two is not competitive in the wholesale market, and the energy produced from
Station Two is not economically competitive, Energy can at most times be purchased on
the wholesale market for less than the Variable Costs associated with generating energy
at Station Two.

Can Big Rivers reduce the amount of energy generated at Station Two so that
Station Two only generates enough energy for Henderson’s Capacity Reservation,
and Big Rivers can then obtain its energy needs for less on the wholesale market?
No, Big Rivers cannot do this. First, Henderson’s requirement that the units be in
continuous operation prevents Big Rivers from idling one or both of the two units of
Station Two. Station Two has a Selective Catalytic Reduction (“SCR™) system to reduce
NOx emissions as required by applicable Clean Air Act regulations® that also affects
operations. The Station Two units must maintain a minimum operating temperature for
safe and continuous operation of the SCR system. Thus, the SCR system requires the

units to generate a minimum amount of energy, 115 MW for Unit 1 and 120 MW for Unit

* See 2005 Amendments to the Station Two Contracts attached to the application as Exhibit 8.
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2, a total of 235 MW. Since Henderson’s Reservation Capacity is 115 MW, even if
Henderson uses its full Reservation Capacity of 115 MW each hour, 120 MW remain,
and Big Rivers must pay the Variable Costs of the energy that is part of its allocation
even though it could obtain that energy on the wholesale market for a lower cost.

If Henderson does not take the energy, and Big Rivers does not take the energy,
what happens to the unwanted Excess Henderson Energy?

The Station Two units are a part of Big Rivers’ balancing area, which is
connected to and a part of the Midcontinent Independent System Operator, Inc. (“MISO”)
system. Both Station Two units are registered MISO generating assets. Accordingly,
both units are offered into the MISO market each day in accordance with MISO tariffs
and operating procedures. Because of the contractual restrictions imposed by Henderson,
the energy from Station Two is offered into the MISO market as must run units based on
Big Rivers’ dispatch curve for the units. This means that the units will run at least at
their minimum load levels (H1 — 115 MW and H2 - 120 MW) regardless of market
prices. The MISO day-ahead market clears each day based on the market demand and
offers from the generators. Part of this generation, whether economic or not, will be
offset by the energy needs of the City of Henderson. The remainder, whether it is Excess
Henderson Energy or part of Big Rivers’ allotment, is sold into MISO. Big Rivers serves
as the Market Participant for Station Two, and thus receives the associated MISO
revenues. Up until the recent change in practice, Big Rivers paid the Variable Costs of
this energy and retained the associated MISO revenues. Now that Big Rivers is
exercising its discretion to purchase and pay Variable Costs of Excess Henderson Energy

only when it is profitable, it is no longer retaining the MISO revenues associated with
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Excess Henderson Energy that it does not purchase, but is passing those revenues through
to Henderson.

If Station Two energy is not economically competitive, why are the parties not
purchasing power from other sources?

Over the past several years, Big Rivers has had numerous discussions with Henderson
about this issue, and Big Rivers has recommended various alternatives to Henderson to
modify the operations of Station Two to make Station Two more competitive and lower
the cost of serving the load of Henderson. These recommendations include idling one of
the two units at Station Two until it becomes economically competitive to resume
generation of both units on a full time basis.

However, Henderson rejected all of Big Rivers’ recommendations and has
required Big Rivers to operate both units of Station Two on a continuous basis.
Henderson relies upon Section 13.2 of the Construction and Operation Agreement,
attached to the Application as Exhibit 2, which provides that Big Rivers operates Station
Two “[s]ubject to [Henderson]’s ownership, management and control,” and that “Big

Rivers will provide as an independent contractor, all operating personnel, materials,

supplies and technical services required for the continuous operation of City’s Stgtion
Two . ...” Thus, Henderson requires Big Rivers to operate Station Two and take and
pay for energy from Station Two.

How did Big Rivers inform Henderson of this decision to curtail its purchases of

Excess Henderson Energy, and what was Henderson’s response?
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Earlier this year, in a letter dated May 25, 2016, I informed Gary Quick, General
Manager of Henderson Municipal Power & Light, that because the Excess Henderson
Energy being produced often was not economically competitive, effective June 1, 2016,
Big Rivers may from time to time not take all of the Excess Henderson Energy.

Mr. Quick wrote a response to me on May 31, 2016, stating that he disagreed with
the statement of facts in my letter and my interpretation of the Power Sales Contract. Mr.
Quick also stated that Henderson did not consent to Big Rivers’ proposed change in
practice, which suggests that he believes Henderson’s consent is required for Big Rivers
to decline to take Excess Henderson Energy. Mr. Quick also claimed Big Rivers’ actions
would breach the Station Two Contracts, but he provided no explanation for what facts I
misstated or how I misinterpreted the Power Sales Contract.

Because Mr. Quick provided no explanation for his position, I wrote him a letter
on June 3, 2016, which, among other things, asked him to explain his disagreement with
my statement of the facts and interpretation of the Station Two Contracts, and to meet
with me to discuss the issue. Mr. Quick responded by letter dated June 17, 2016,
claiming that his May 31, 2016 letter was clear, that he had nothing to add, and that he
saw no reason to have the meeting I suggested. Mr. Quick encouraged me to consult with
Big Rivers’ attorneys. Given Henderson’s clear objection to Big Rivers’ proposal to no
longer take all Excess Henderson Energy, its claim that doing so was a breach of the
Station Two Contracts, and its refusal to discuss our apparent differences, Big Rivers had
no choice but to seek this relief from the Commission.

What has occurred since June 1, 20167

> The correspondence discussed in this answer is attached to the Application as Exhibit 11.
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Beginning June 1, 2016, Big Rivers has not taken all of the Excess Henderson Energy. In
its billing to Henderson since June 1, Big Rivers accounts for the Excess Henderson
Energy it does not take but that is still being produced by attributing the Variable Costs
and the MISO revenues for the untaken energy to Henderson and looking to Henderson to
replace the fuel and reagents for the untaken energy. Pursuant to the Station Two
Contracts, Henderson and Big Rivers each purchase their own coal and reagents for
Station qu, and Big Rivers allocates the fuel and reagents used to produce Henderson’s
energy, including the Excess Henderson Energy not taken by Big Rivers, to Henderson’s
coal and reagent. Because Henderson does not agree with how Big Rivers has allocated
the fuel burn and use of reagent, and Henderson has not been replacing the fuel and
reagent attributable to the Excess Henderson Energy not taken by Big Rivers, Henderson
will soon run out of fuel and reagent for production of its energy from Station Two.

Q. What is the financial implication for Big Rivers of having to be responsible
for the Variable Costs for production of Henderson’s uneconomic and unwanted
Excess Henderson Energy?

To provide an idea of the financial impact of denying Big Rivers’ requested relief, we
have calculated the net impact to Big Rivers of the Excess Henderson Energy it has taken
and purchased from January 1, 2016, through May 31, 2016--a period during which the
Variable Costs to Big Rivers of that energy almost always exceeded the MISO market
prices. This is energy Big Rivers would not have taken under its practice implemented
on and after June 1, 2016. The net impact was determined by subtracting the MISO
revenues Big Rivers received for that energy from the Variable Costs Big Rivers paid for

that energy. As you can see from Exhibit RWB_1, attached to this testimony, Big Rivers
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experienced an Sl 1oss from January 1, 2016, through May 31, 2016, associated
with taking and paying the Variable Cost of the Excess Henderson Energy.

Will Big Rivers continue to experience losses of this magnitude going forward if the
Commission fails to grant the relief sought?

If the Commission determines that Big Rivers must bear the Variable Costs of
unprofitable and unwanted EHE belonging to Henderson, the losses going forward will
be even greater. Exhibit RWB_1 was prepared using the calculation of Excess
Henderson Energy that I understand has been used by the parties since approximately
1998. Beginning June 1, 2016, Big Rivers began calculating Excess Henderson Energy
using the simplified method we understand Henderson wants to use as it begins selling
Excess Henderson Energy into the market, and which Big Rivers has included in its
proposed protocol to be followed by Big Rivers and Henderson in connection with that
activity. The simplified method of determining Excess Henderson Energy is to subtract
Henderson’s megawatt hour load in each hour from the amount of energy associated with
Henderson’s Reserved Capacity. If that method is applied hypothetically to the five
months shown in Exhibit RWB_1, the loss to Big Rivers during that period would have

been S 2 calculation shown on Exhibit RWB_2, also attached to my testimony.

RELIEF REQUESTED

What is Big Rivers asking the Commission to do?
Big Rivers is asking the Commission to enter an order finding that Big Rivers, consistent

with its rights under the Power Sales Contract, is not responsible for the Variable Costs of
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any of Henderson’s Excess Henderson Energy that Big Rivers declines to take, and that
Henderson is responsible for those Variable Costs. The responsibility for these costs has
a direct impact on the overall amount Big Rivers pays for the energy it receives from
Station Two under the Power Sales Contract approved by the Commission. It is my
understanding that under Kentucky law the Station Two Contracts are subject to the
jurisdiction and supervision of the Commission, which gives the Commission the
authority to grant the relief Big Rivers seeks.

The arbitration award determined that all Excess Henderson Energy belongs to
Henderson. Because Section 3.8 of the Power Sales Contract does not require Big Rivers
to take all of the Excess Henderson Energy, any Excess Henderson Energy that Big
Rivers declines to take still belongs to Henderson. Section 3.8 only requires Big Rivers
to pay the Variable Costs of Excess Henderson Energy that Big Rivers takes. Therefore,
my understanding of Section 3.8 is that Henderson is responsible for Variable Costs of
Excess Henderson Energy not taken by Big Rivers. Although the Power Sales Contract
requires Henderson to be responsible for the Variable Costs of its energy, Henderson
claims Big Rivers is misinterpreting the Power Sales Contract and its change in handling
Excess Henderson Energy breaches the Station Two Contracts. Therefore, Big Rivers
requests that the Commission exercise its authority as requested.

Please explain the alternative relief Big Rivers requested in its Application.

It is my understanding that if the Commission were to find that Big Rivers is not
excluded from responsibility for the Variable Costs of all Excess Henderson Energy not
taken and utilized by Big Rivers, then it could alternately enter an order to effectively

change the rate for electricity purchased by the parties under the Power Sales Contract by
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finding that the Station Two Contracts are not fair, just and reasonable, and exercise its
authority to order that Big Rivers is not responsible under the Station Two Contracts for
the Variable Costs of any Excess Henderson Energy not taken and utilized by Big Rivers.
So Big Rivers makes that request, in the alternative.

It is not fair, just, and reasonable to require Big Rivers to have the overall cost of
power it receives under the Power Sales Contract increased by the Variable Costs of
production of Excess Henderson Energy that belongs to Henderson, Big Rivers does not
want, Big Rivers cannot avoid generating because of Henderson’s operating parameters,
and costs more to produce than it is worth in the wholesale market. Henderson has the

right to take the Excess Henderson Energy when it can be sold for a price higher than the

" Variable Cost to produce it, subject to Big Rivers’ rights to meet any offer as stated

above. Big Rivers already has the obligation to take and pay for the energy associated
with its share of the Station Two capacity, even when that energy is uneconomic. It
would not be fair, just, and reasonable to also make Big Rivers take and pay for
uneconomic energy associated with Henderson’s share of Station Two capacity. As such,
if the Commission believes that the Power Sales Contract requires Big Rivers to be
responsible for the Variable Costs of uneconomic Excess Henderson Energy, the
Commission should change the contract to make the provisions regarding responsibility
for the Variable Costs of Excess Henderson Energy fair, just, and reasonable by granting
the alternative relief sought by Big Rivers.

Does this conclude your testimony?

Yes.
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Verification

I, Robert W. Berry, President and CEO of Big Rivers Electric Corporation, hereby state
and affirm that the foregoing testimony and attached exhibits were prepared by me or under my
supervision, and all statements contained therein are true and correct to the best of my

knowledge and belief, on this theﬂlﬂc\iay of July, 2016.

Ll

Robert W. Berry

COMMONWEALTH OF KENTUCKY )
COUNTY OF HENDERSON )

The foregoing verification statement was SUBSCRIBED AND SWORN to before me by
Robert W. Berry, President and CEO of Big Rivers Electric Corporation, on this theazﬂ\ day of

July, 2016.

Fauda tchdd

Notary Public. State at Large Kentucky

My commission expires / -/~ 7

NotaryID: 777363
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Big Rivers Carporation
Excess Henderson Energy "EHE" Calculation P&L Comparison

YTD May 2016
EHE Calculation:
Jan-16 Feb-16  Mar-16  Apr-16 May-16 YTD 2016
EHE MWhrs Sold to BREC 11,121 842 905 2,447 32,111 47,426
DA/RT NET Revenue - EHE $ 243,726 $ 19,634 $ 19,978 $ 57,348 S 703,632 $ 1,044,318
Fee Paid to HMPL $ (16,682) $ (1,263) $ (1,358) $ (3,671) S (48,167) $  (71,139)
Avg Variable Cost - EHE S $ $
Net Gain/(Loss) to BREC 3 S S S R EN
Economical EHE Only:
Jan-16 Feb-16  Mar-16  Apr-16 May-16 YTD 2016
EHE MWhrs Sold to BREC 18 - - 27 - 45
DA/RT NET Revenue - EHE S 678 S - S -~ & 992 & - § 1,669
Fee Paid to HMPL S (27) $ - $ - S (41) $ - § (68)
Avg Variable Cost - EHE S BBs - 5 - s $ -5 e
Net Gain/(Loss) to BREC I 3 - 5 B
% of EHE mWhrs "In" the $: 0.1%
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Big Rivers Corporation
Excess Henderson Energy "EHE" Calculation P&L Comparison

YTD 2016
Line
No. EHE Calculation (Reservation - Load):
p Jan-16 Feb-16 Mar-16 Apr-16 May-16 YTD 2016
2 EHE MWhrs Sold to BREC 31,133 32,224 36,993 36,252 32,111 168,713
3
4 DA/RT NET Revenue - EHE $ 709,204 $ 689,162 S 744,448 S 843,033 ¢ 703,632 $ 3,689,479
5 Fee Paid to HMPL $ (46,700) $ (48,336) & (55490) $ (54,378) $ (48,167) $ (253,070)
6 Avg Variable Cost - EHE S S S S S
7 Net Gain/(Loss) to BREC S S S ] S S
Economical EHE Only (Reservation - Load):
8 Jan-16 Feb-16 Mar-16 Apr-16 May-16 YTD 2016
9 EHE MWhrs Sold to BREC 135 201 - 217 - 553
10
11 DA/RT NET Revenue - EHE S 5,454 S 7,920 S - $ 7,838 S - $ 21,211
12 Fee Paid to HMPL $ (203) $ (302) $ - (326) $ - 8 (830)
13 |  Avg Variable Cost - EHE > R IR - > 1 -5 1R
14 | Net Gain/(Loss) to BREC S [ EE [ BE -5 IR -9 | B
15
16 % of EHE mWhrs "In" the S: 0.3%




- iR

201 Thnd Stréet

PO Box4

Heniiaysan, Ky 42419-0024
270-877:2561
wwwBigtivers.com”

May.25, 2016

Mr. Gary Quick

Henderson Municipal Power & Light
P{O. Box 8

-Hé‘n’derson, KY 42419

Re: Power Sales Contract between the, City.of Henderson, Kentucky and: Big Rivers Rural Electric Co~
Operative Corporation dated August 1, 1970, as amendied = Section 3.8 .

Deéar Gary:

in dISCUSSlonS w:th the Clty of Henderson Kentucky (herelnafter "Caty") regardmg the ongolng costs
agsaciated with generating power from Station Two. .Oh multiplé occasions over the last year, Big Rivers
has advised the Clty that power often ¢an bé purchased on the.wholesale market for less thar the
variable:costs associated with producing power at Station Twa. Because:the power geherated frem
'St‘otion Two dufih‘g thes'e tir‘ne peri'ods is 'ndt éédn‘omitai[y oom’pet'it'ive, Big =F'{i'vers hes recommended

of Station Two to: help malntaln the economic competltiveness of the power being produced from
Statioh Two and lower.the costs of serving the load'of both. Blg Rivers and-the City. In particular, Big
Rivers recormmended to the City that at least one of the Statlon Two units be idled. until. such time as it
becomes economically comipetitive-to resumie generation-of €lectricity from. both units'on a full time
basis. Up tothis:point; however, the City hias not been interested in this approach, orany other
approach recommended by-Big Rivers to address the economic competitiveness of these units. Rather,
the City has insisted that both Statioh Two units be operated-on a must.run basis despl’te the fact that
theVare freqUently not producing economically comipetitive electricity. As such, during thesé times, Big.
Rivers has beenforced to address the reliability issués associated with.the generation.of: ‘power from
Statioh Twio when it-Is not-needed to_serve either party’s existing load by selling the: Excess Henderson
Efergy into'the miarket at a-loss. '

As a general'matter, Big Rivers has historically exercised.its Highits under Section 3, B(a) of the Power Sales
Cantract between the City-and Big Rivers dated August 1, 1970, a5 amended (hereinafter icontract”) by
purchasing energy. associdtéd with ‘the-City's resérved capacity: from: Station Two that ‘has not been
seheduled or taken by the City.(Such energy beingreferréd to hereinafter as “Excess Henderson Energy™),
In_atdition,- Btg Rivers’ has compehsated the City in_accordance with the térms of Séction 3.8(c} of the
Contract when it: has exercased th|s rlght to purchase and utnhze the ExCess Henderson Energy, mcludmg

and rEagent reserves for the productaon of the Excess Henderson Energy and paymg the portlon of the
siudge disposal.costs:attributable to the Excess Henderson ERergy (heremafter colléctively reférred to-as
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Mr. Gary Quick
May 25, 2016
Page Two

“Variable Coéts”). Given changes in the marketplace, particularly the low.price of natural gas, there have
been.aiv incréasihg number of hours when Big Rivers has purchasgd Excess Henderson Energy-even when
thé Vaiiable Costs of producing it have exceeded the prevailing market price-for energy, resuiting in'Big
Rivers dssuming responsibility. for'the Excess Hendersan Eriefgy at-a financialloss'to itself:

While it has-historically been Big Rivers’ practice to take and utilize the. Excess Henderson Energy. each
Thgnth; thereby allowingthe City to.avoid the Variable Costs noted above, and BigRivers has compensated
the City accordingly, there is nothing in Section 3,8(a) that.imposes upion Big Rivers any.obligation to take
and pay.for the.Extess Henderson Energy and associated Variable Costs. To the:contraty, Section 3.8(a)
provides that. in the event: that the ‘City does not take the full amount- of energy assaclated: with lts
reserved capacity from Station Two, 8Ig Rivers may, atits discretion, take and utilize all:such energy. (or
any'portioh 'ihérédf d’e‘éign'été'd by Big Rive‘rs) not séhéduféd or fé‘ke‘n by the City THe pur‘pds’é (")f th’i’s
may not take and utilize the Excess Henderson Energy generated. from Statlon Two as, |t has vuluntarlly
done in the past; especially in fight of the fact that the Excess Henderson Energy being produced is often
hot-economically Eompétitivé. Please undefstand. that this:doés not méar that Big Rivers will hever
exercise its rights under Section 3.8(a) to také and utilize all, or a-portion of, such 'énergy not stheduled
ortaken by the City as permitted underthe Contract, indeed,.at times, Big Rivers fully intends to take and
utllize the Excess Henderson Energy. But,-in the spirit of cooperation and in consideration of the
longstanding relationship of the parties, Big Rivers deems it advisable to provide you with advance notice
ofits change.in practice concerning the.Excess Henderson Energy described above. Hopefully, this notice
will allow the City to'plan accordmgly for this change as it deems necessary.or advisable:

of the amount of Excéss Hendersoh Energy, |f ahy, takén by Blg Rtvers durlng the pfévsous month as Set
forth in Section 3.8{c) of-the.Contract. In addition, Big Rivers will continue to pay the City for suth Excess
Henderson Enérgy, and will continue to ‘be responsible for the associated Variabie Costs, In the:manner
set forth in the Contract for that portioh of the Excess Henderson Energy, if any, taken by Big Rivers during -
the previousmonth. Inthe evént that there [§ Excess Hendersoh'Energy générated that-Big Rivers has not
taken pursuant.to Section 3.8(a), the City'will remain. responsible for the Variable.Costs-attributable.to the
Ekcess Henderson Enefgy in_accardance with the terms of the various agreements between the parties.
Additionally, the ity Will no longer receive the:$1.50:per Mwh for that portion of thé Excess Henderson
Energy not taken by Big Rivers during the previous'calendar month.

Asyou kriow from iy letter dated March 28, 2016, Big Rivers and the City are continuing to make progress
toward reaching @ mitually accéptable agreement whereby The Energy Authority (hereinafter “TEA”) will
actasa Market Participant on behalf of the Cityrelated to Excess Henderson Energy. To date, however,
the Clty has not responded to.that'lettér. Therefore until such tima’ag. Blg Riversiand the City are able to
réach an agreement.on the mannerin which TEA willassist the-City. with the sale.of the Excess Henderson
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Enérgy into the market, Big: Rivers will cofitinue to assist thé City'in delivery of the Excéss Henderson

5Energy which is generated yet.not. taken by’ Big Rivers énd will-allocate to the City:the revenues; if any,

from the Excess Henderson Energy notitaken by Big Rivers less any- assotiated costs of delivery incurred
by Big Rivers, .

1n the event this: letter generates any questions or warrants further discussion, please do not:hesitate to

contact me.

Sincerely yours,

Robert W. Berry
President and CEO
Big Rivers Eléctric Corporation
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‘ &L HENDERSON MUNICIPAL POWER & LIGHT

May 31, 2016

Mr. Bob Berry

Big Rivers Electric Corporation
PO Box 24 .
Henderson, KY 42419-0024

Re:  Power Sales Contract between the City of Henderson, Kentucky and Big Rivers Rural
Electric Co-Operative Corporation dated August 1, 1970, as amended — Section 3.8

Dear Bob:

I am writing in response to your letter dated May 25, 2016. Henderson disagrees with your account
of the facts and your interpretation of the Power Sales Contract as amended, and Henderson does
not consent to any of the changes of practice outlined in your letter. If Big Rivers implements these
changes of practice it will be in further breach of the contracts between Henderson and Big Rivers;
therefore, Henderson reserves all of its rights to enforce the Station Two Contracts and recover any
resulting damages.

Sincerely,

D5

General Manager
Henderson Municipal Power & Light
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PHBIT2561
e igrivels.com

Tune 3, 2016

Mz Gaty Quick

Henderson Mumclpa,l Power and Light ‘
P.0O.Box 8 :
Henderson, KY 42419

Dear Gary:

understand 'your response 'you dlsagree gencrally Wlﬂl eve; ety ng il my leuer:, but provxde no
specifics about why you befieve [ am WIOng on.any individual point, You alsesald nothing
directly about my statement that we had received 1io response to myJetter dated March 28, 2016,

toyouand TEA. Do you plan to respond to thatletter?

Leertainly intend to state facts correctly, and do Hot understand how the Station Two:Contracts

can be interpreted. dlfferenﬂy You musth seeing some in the Station Two. Con‘tracts that I
donot, We need 16meét ifnmediately s6 you can‘help me understand your reasonmg and why

you believe Big Rivérs should be requiréd to purchase éxcess eniergy oiwried by HMP&L when
Big Rivers does notwant t. Please give me some dates i the next two wéeks when we'can
mieet, wherever you want, to:talk about these issues.. In the meantime, Big Rivers.intends to
‘proceed as outlined in my May 25 letter.

Sincerely yours,

Robert W. Berry
President aiid CEQ
‘Big Rivers Electric Corporation
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HENDERSON fMUNICIPAL POWER & LIGHT

June 17, 2016

Mr. Bob Berry

Big Rivers Electric Corporation
PO Box 24

Henderson, KY 42419-0024

Dear Bob:

I am writing in response to your letter of June 3, 2016. My letter dated May 31 was clear, and |
have nothing to add except to say that in your June 3 letter you once again misstate the facts.
Consequently, I do not believe that there is any need for us to meet to discuss Henderson’s and Big

Rivers’ respective positions. We would encourage you to consult with your attorneys.
Sincerely,

Do

General Manager
Henderson Municipal Power & Light
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