
Helping water and wastewater utilities help themselves 

December 28,201 2 

JAN 2 2013 
PUBLIC SERVICE 

COMMISSION 
Mr. Jeff Derouen, Executive Director 
Public Service Commission 
P. 0. Box 615 
Frankfort, KY 40602-061 5 

Dear Mr. Derouen: 

Kentucky Rural Water Association conducted a training session on December 21, 
2012 at the Kentucky Rural Water Association office in Bowling Green, Kentucky. 
This class offered six (6) hours of continuing education instruction to commissioners 
from Muhlenberg County Water District. 

This six hour session included topics previously approved by the Public Service 
Commission for their Water Personnel Training held December 5-6, 2012. Please 
note, the topics highlighted on the enclosed original agenda indicate the sessions 
covered during the presentation on December 21". Instruction was provided by 
Gary Larimore and Andy Lange. A copy of all handouts provided to participants 
from the original PowerPoint presentations and biographies for both instructors are 
included. The sign-in sheet for the session is also enclosed. 

With this letter and enclosures, Kentucky Rural Water Association is requesting the 
approval of six (6) hours of continuing education training for the commissioners that 
attended this session. If additional information is needed, please do not hesitate to 
contact our office. 

Sincerely, 

Janet Cole 
-1 Education Coordinator 

Enclosures 

Post Office Box 1424 . 3251 Spring Hollow Avenue * Bowling Green, KY 42102-1424 . Phone 270.843.2291 . Fax 270.796-8623 
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Com m issioner Training 
Kentucky Rural Water Association Office 

December 21,2012 

8:30 a.m. - 10:30 p.m. 

10:30 a.m. - 11:30 a.m 

11 :30 a.m. - 12:OO p.m 

12:OO p.m. - 1:00 p.m. 

1 :00 p.m. - 2:OO p.m. 

2:OO p.m. - 3:OO p.m. 

AGENDA 

Recent Developments in Utility Regulation 

Kentucky Division of Water Update 

Lunch 

Commissioner Board Meetings 

Open Recorddopen Meetings Acts 

PSC Regulatory Requirements 

Instructors: Gary Larimore, Executive Director 
Andy Lange, Assistant Director 

Kentucky Rural Water Association 
3251 Spring Hollow Ave. 4 Bowling Green, KY 42104 4 Ph: 270.843.2291 4 Fx: 270.796.8623 4 www.krwa.org 

http://www.krwa.org


20 12 Water Personnel Training 
Presented by the Public Service Commission 

At the Offices of the Public Service Commission 
December 5-6,20 12 

Wednesday, December gfh 

7:30 - 8:OO Registration and Breakfast 

8:OO - 8:lO 

8:lO - 10:20 

Everyone in Hearing Room 1 - Program Overview 

Annual Training - Hearing Room 1 
Recent Developments in Utility Regulation - Gerald Wuetcher, PSC 
A review of the recent developments in public utility law and regulation. Recent 
changes in Kentucky statutes affecting the operation of water utilities will be 
discussed. Recent Public Service Commission decisions that affect water utilities, 
personnel, and organizational changes a t  the Public Service Commission will also be 
examined. 

8:lO - 9:lQ New Commissioner Training - Conference Room 1 
Water Quality Law - Julie Roney, Division of Water 
This presentation will cover the primary regulations dealing with the Safe Drinking 
Water Act and the Clean Water Act. 

9:20 - 10:20 New Commissioner Training - Conference Room 1 
Internal Controls - Scott Lawless, PSC 
This presentation explains the need for, and purpose of, internal controls and 
identifies common controls that every water district should consider. The Auditor of 
Public Accounts’ recommendations for public and non-profit boards will also be 

, 5> reviewed and discussed. 
\!J P ‘ \?10:30 - 11:30 Annual Training - Hearing Room 1 

Kentucky Division of Water Update -Julie Roney, Division of Water 
A presentation on recent developments and activities a t  Kentucky Division of Water. 
Includes a brief overview of revisions to the agency’s administrative regulations and 
proposed revisions to federal drinking water laws and regulations. 

l9 

10:30 - 11:30 New Commissioner Training - Conference Room 1 
Operation of Water Districts/ Water Associations - Legal Aspects - Gerald 
Wuetcher, PSC 
A review of the provisions of Chapter 74 involving the creation, management, 
operation, and dissolution of water districts. Other statutory provisions, such as the 
Whistle Blowers Act, Claims against Local Government Act, Bidding Requirements 
provision of KRS Chapter 424, Eminent Domain, Local Model Procurement law, and 
general laws related to special districts, will also be discussed. Presenter will also 
provide a comparison with legal requirements for water associations. 
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11:3O - 11:45 Chairman’s Welcome and Comments 

11:45 - 1:15 Lunch 

1:15 - 2:15 Annual and New Commissioner Training - Hearing Room 1 
Budgeting and Asset Management - Kim Padgett, Rural Community 
Assistance Program 
As a new commissioner, one of your most important responsibilities is to ensiire 
your system brings in sufficient revenue to cover the cost of delivering a safe and 
adequate supply of drinking water to your customers. In this session, we will discuss 
budget requirements and financial tools that a system can use to establish asset 
rehabilitation, prioritize maintenance needs, and have sufficient funds for repairs 
and improvements. 

1:15 - 2:15 Office PersonnelSession - Conference Room 1 
Consumer Relations - Virginia Smith, PSC 
Presentation will focus on the regulatory aspects of customer relations. Topics 
include the Customer Bill of Rights, customer billing disputes, installation and 
termination of utility service, and the Commission’s informal and formal complaint 
processes. Presenter will also address landlord-tenant utility service issues, 
imputation of utility bills to family members, and the importance of tariffs and 
water user agreements. 

2:25 - 3:25 New Commissioner Training - Hearing Room 1 
Risk Management - Corey MclLvoy and Steve Clary, Kentucky Association of 
Counties 
Presentation will review risk management activities, including insurance, retained 
losses, and prevention activities that water utilities can implement. 

2:25 - 3:25 Annual Training - Conference Room 1 
Electronic Filing: An Update - Brent Kirtley, PSC 
Presentation will address the Public Service Commission’s efforts regarding 
the electronic filing of  tariffs and tariff-related documents, including the 
Commission’s proposals t o  require all tariffs t o  be filed electronically. A brief 
description of the electronic filing procedures that are available t o  utilities 
that file rate applications under the Commission’s alternative rate filing 
procedures will also he discussed. 

3:35 - 4:35 Annual and New Commissioner Training - Hearing Room 1 
Anatomy of a Rate Case - Scott Lawless and Sam Reid, PSC; David Spenard, 
AG 
Presentation focuses on preparing, filing, and prosecuting an application for 
general rate adjustment t o  the Public Service Commission. PSC Staff 
members will discuss frequently recurring issues and how water utilities can 
avoid common missteps before the PSC. Presentation will also address a rate 
case proceeding from the Attorney General’s prospective and include 
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suggestions on possible methods t o  avoid unnecessary litigation in 
ratemaking proceedings. 

Thursday, December 6th 

7:30 - 8:OO Sign-In and Breakfast 

8:OO - 9:30 Annual and New Commissioner Training - Hearing Room 1 
Commissioner Board Meetings - Damon Talley, Kentucky Rural Water 
Association 
Presentation addresses the rules and procedures that should he followed a t  the 
meetings of a water district's board of commissioners. Presenter will also discuss 
how board members should prepare for meetings, the roles of board members and 
district management a t  board meetings, and frequently recurring problems a t  such 
meetings and how to address them. The requirements of the Open Meetings Act 
will also be briefly discussed. 

[ , 9 : 4 0  - 10:40 

- \,t' ,) . & Moloney, PLLC 

Annual and New Commissioner Training - Hearing Room 1 
Open Records/Open Meetings Acts - Todd Osterloh, Sturgill, Turner, Barker 

This presentation reviews the principal provisions of the Open Records Act and 
Open Meetings Act. Also, handling a request for information under the Open 
Records Act and the effect of the Open Meetings Act on meetings of the board of 
water district commissioners is discussed. 

3' 

10:50 - 11:50 Annual and New Commissioner Training - Hearing Room 1 
PSC Regulatory Requirements - Gerald Wuetcher, PSC 
A review of the Public Service Commission's jurisdiction over water districts and the 
statutory and regulatory requirements that are imposed upon water districts as a 
result of their status as public utilities. 

Yi- 
I 

08- 

11:50 - 1:20 Lunch 

1:20 - 2:20 Annual and New Commissioner Training - Hearing Room 1 
Drinking System Basics -Julie Roney, Division of Water 
This presentation provides an overview of treatment and distribution, focusing on 
the major processes, why the processes are important in terms of public health and 
safety, and terms used in the industry. 

2:30-4:00 Annual and New Commissioner Training - Hearing Room 1 
Ethics: A Practical Exercise - Gerald Wuetcher, PSC 
A review of ethics laws and principles that affect water utility policy makers and 
managers through the use of diverse and commonly recurring fact situations. 
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Gary Larimore, Executive Director 

since its formation in March, 1979. He received both Bachelor of Science and Master of Public 
Service Degrees from Western Kentucky University in Bowling Green, Kentucky. 

Mr. Larimore is responsible for the administration and day-to-day operation of the 
Association's office and supervision of a nineteen-member staff. These duties include 
budgeting and financial management, personnel management, and acting as the primary 
representative with the membership, the board of directors, National Rural Water Association, 
various funding agencies, and other outside organizations. Additionally, Mr. Larimore serves as 
Secretaryflreasurer of the Kentucky Rural Water Finance Corporation, which was incorporated 
in I995 for the purpose of assisting communities in obtaining competitive financing. Other 
primary duties include representing the Association's legislative and regulatory interests as a 
full-time lobbyist and working with water-related groups and organizations. 

Mr. Larimore is the co-author of the Kentuckv Rural Wastewater Manual for 
Pokcvmakers, June 1993; Kentucky Rural Water Assistance Manual, January, 1990; Water 
Svstern Decision Makers - An Introduction to Water Svstem Operation and Maintenance, 
3anuary 1988; and Consewina Water and €nerqv - A  Manual for Managers of Rural Water 
-1 Utilities September, 1982. He has served on a variety of National Rural Water Association 
(NRWA) committees. 

Gary Larimore has been Executive Director of the Kentucky Rural Water Association 

Andrew C. Lange, Assistant Director 

Andy Lange is the Assistant Director for the Kentucky Rural Water Association (KRWA) 
and has been employed there since 1989. Prior to joining KRWA, Mr. Lange worked for the 
Barren River Area Development District for five (5) years, providing administrative and financial 
assistance to local governments in the ten-county BRADD region. Mr. Lange has earned a 
Bachelor of Science in Geography and a Master of Public Administration from Western Kentucky 
University in Bowling Green, Kentucky. 

As Assistant Director, Mr. Lange is involved with all management and administrative 
activities of the Association. He was originally responsible for performing loan sub-servicing 
under the Asset Management Program contract with National Rural Water Association (NRWA) 
for eight (8) years, ending in 1997. He also currently oversees KRWA's partnership with 
Western Kentucky University (WKU). These programs are the WKU Small System Circuit Rider, 
the Utility Management Institute (UMI), and the Technology Demonstration Project. Mr. Lange 
received the "Field Representative of the Year'' award a t  NRWA's 1996 Annual Conference. 

Mr. Lange's other responsibilities a t  KRWA include: coordinating and monitoring internal 
membership activities, producing and editing KRWA printed publications, and assisting in the 
administration of KRWA finance programs. I n  addition, Mr. Lange has been involved in the 
production of over seventy-five operation and maintenance manuals for water systems, has 
produced the final report for the Kentucky River Authority Water Counts project, and has 
participated in, and written, Operation Review studies for three (3) water and wastewater 
utilities since 1995. 

Kentucky Rural Water Association 
3251 Spring Hollow Ave. 4 Bowling Green, KY 42104 4 Ph: 270.843.2291 4 Fx: 270.796.8623 4 www.krwava.org 





RECENT DEVELOPMENTS 
IN UTILITY LAW 

Gerald Wuetcher 
KY Public Service Commission 

I AMENDMENTS TO 

Amendments to 807 KAR 5:076: 
Problems with Previous Version 
Eligibility Too Limited 
-Annual Revenues e $300,000 
-No. of Customers < 501 
Lack of Procedures 
Lack of Clarification on Need for Attorney 
Required Filing of Info Already With PSC 
Application Form - Too Little Info 
Provided/Difficult Form 

RECENT DEVELOPMENTS IN UTILITY 
LAW: ORDER OF PRESENTATION 

Amendments to 807 KAR 5076: Phase I 
2012 PSC Regulation Revisions 
Recent Legislation 
Kentucky State Auditor Reports 
Recent Kentucky Court Decisions 
Recent Noteworthy AG Decisions 
Recent PSC DecisionsRrends 
Other Activities of Interest At PSC 

Amendments to 807 KAR 5:076: 
Background 

Regulation Promillgated in 1982 
Purpose: Provide for a Simplified and 

Utilities need only file with PSC 
Less Expensive Procedure 

-Application Form 
-Ann Rpts for Last 2 years 
Process 
Contrast with 807 KAR 5:001, Section 10 

Amendments to 807 KAR 5:076 

Eligibility Limits Raised 
-Annual revenue < $5,000,000 
- WaterlSewer Functions Treated Separately 
- Expands eligible utilities from 107 to 254 

-Copies of annual reports no longer to be filed 
-Only Five copies of Docs must be filed 
-Service of copy by e-mail on AG 
-Permits use of Electronic Filing Procedures 

Less Papework 

1 



Amendments to 807 KAR 5:076 

a Procedural Changes 
-Automatic Discovery Rigtit 
-Required Rules Re: Redaction of Docs 
- Use of Electronic Filing Procedures Upon 

- Newpaper Notice Must Refer to PSC's and 

-Utility Must Post Notice or1 Its Website 

Notice 

Utility's Website 

Amendments to 807 KAR 5:076 

Electronic Filing Rules Established 
-Notice of Election - Form 
-Electronic Upload Considered Filed the 

-File Only A Paper Original & 1 Copy 
-Waiver of Service By Mail 
-No Paper Copies to Parties 

Same Day 

Amendments to 807 KAR 5:076: 
What They Mean To Your Utility 
Easier to Get Through the Door When 
Applying For Rate Adjustrnerit 

-Less Need for AttorneylRate Consultant 
More Frequent Rate Cases 

0 Fewer Surprises - Everyone Knows the 
Rules 

e Less Costly Rate Cases 

Amendments to 807 KAR 5076 

Procedural Changes 
-Automatic Suspension of Proposed 

-Automatic Refunding/Recordkeeping 

-PSC Required to Notify Parties If Staff 

-Staff Report 
-Requirements for Response to Staff Rpt 

Rates 

Requirements 

Report Will Be Prepared 

I I 

Amendments to 807 KAR 5:076 

* Role of Nori-Attorneys 
-Clarifies need for Attorney 
-Authorized official may file application, 

responses to info requests, appear at 
conferences (Attorney is not required) 

-Attorney must represent Utility at hearing 
unless utility sole proprietorship 

0 Simplified Form 
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PSC REGULATION 
REVIS IONS 

Regulations for Review Identified 
- Rules of Procedure (1 993) 
- General Rules (1 992) 
- Rules Regarding Tariffs (1984) 
Advisory Group Established 
ARF Reg Revisions Added 
Proposes Amendments Filed - 7/13/2012 

PSC REGULATION 
REVISIONS 

Published in Administrative Register - 

Comments Accepted Until 8/31/2012 
Hearing Scheduled 8/27/2012 
Final Version Filed With LRC 10/12/2012 
Administrative Regulations Review Cmte. 

Regulations Become Effective 1/04/2013 

811 /2012 

approved 11/13/2012 

PROPOSED REVISIONS: 
807 KAR 5076 

Statement of Related Transactions Must 
Be Filed with Application 
-Listing of All Related Transactions 5 $25 
-'All WD CommissionersNVA DirectorsKEOs 

- Related Transactions: Transactions with 
must file 

WD CommissionersNVA Directors 
Employees/Former Employees/ 
Their BusinesseslFamily Members 

PROPOSED REVISIONS: 
807 KAR 5:076 

Procedural Changes 
-Required Comments if Staff Recommends 

-Waiver of Any Objections To Staff Findings if 

-Expressly States PSC Is Not Bound By Staff 

Higher Rate or Additional Charges 

No Response 

Findings 

PROPOSED REVISIONS: 
807 KAR 5:Oll 

Mandatory Electronic Filing of Tariffs 
Paper Filings no longer accepted 
Requires Postings To Utility Web Site 
Authorizes Combined Methods of Notice 
Eliminates Requirement to Provide Paper 

Eliminates Restriction on No. of Non- 
Copy upon Request 

Recurring Charges Between Rate Cases 

PROPOSED REVISIONS: 
807 KAR 5006 

Mandatory E-Mail Address (Checked 

Designation of Primary POC 
Mandatory Electronic Filing of Annual Rpts 
Audit Rpts Must Be Filed w/PSC 
Easements 

Weekly) 

-Cannot Require Applicant To Obtain 
- Must Directly Relate to Service Provided 
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~ PROPOSED REVISIONS: 
807 KAR 5:006 

0 Deposits 
-Cannot Require of Renter Solely Blc Renter 
- Rules on Calculation of Interest on Deposits 

held by W D N A  
-Tariff Must Statecriteria for Mandating 

Deposit 
Discontinuance of H,O Service for Sewer 
Clarified 

PROPOSED REVISIONS: 
807 KAR 5:OOl  

0 Establishes Rules for Electronic Filing (but 

0 Privacy Protection for Filings 
* Default Time Requirements for 

Motioris/Responses/Replies 
0 Transcripts of Record - Video Only Unless 

otherwise ordered 
0 Eliminates Limited Intervention 

does not mandate) 

PROPOSED REVISIONS: 
807 KAR 5006 

Water Utilities required to annually inspect 

* Partial payment plan rules revised 
meters and meter settings 

-Utility and Customer must sign agreernent 
-Voice recordings permissible ILO signed 

- Utility records must identify representative 
agreement 

negotiating plan 

I I 

PROPOSED REVISIONS: 
807 KAR 5:OOl  

* Amends Confidential Protection Rules 
- Process for Formal Proceedings 
-Process for Materials Filed Outside Formal 

* Notice of Intent: Eliminates Requirement 

* Revises Notice Rules For Rate Adjustment 
* Copies of Annual Rpt No Longer Required 

Proceeding 

for Utilities c $5M Annual Revenues 

PROPOSED REVISIONS: 
807 KAR 5:OOl  

Establishes Procedure for Declaratory 
Orders 

Procedure 
-Utility has 3-Business Day Response 

- PSC Staff may directed shorter response 

Revisions to Informal Complaint 

Requiremerit 

period if reasonable under the circurnstances 

LEGISLATION 
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HOUSE BILL 201 

Enacted 201 0 General Session 
Requires all WD Commissioners 
appointed for first time after 7/14/2010 to 
attend 12 hours of “New Commissioner 
Training” within Is‘ year 
Automatic Forfeiture of Office if Failure to 
Attend 
Requires WD to Reimburse Commissioner 
for Cost of Attending Training 

HOUSE BILL 201 

WD required to notify PSC within 30 days 
of WD Commissioner appointment or 
vacancy 

Commissioners clarified 

include vacancies due to death, 
resignation, and removal 

PSC authority to remove WD 

PSC authority to fill vacancy expanded to 

I I 

HOUSE BILL 201 

PSC issued guidance on reporting 

PSC to track vacancies and appointments 
requirements 

OTHERRECENT 
LEGISLATION OF INTEREST 

* 2010 General Session -Senate Bill 45 (Preference to 
Kentucky Resident Bidders) (Codified KRS 45A 494; 
Implemented with 200 KAR 3400) - 2010 General Session - House Bill 454 (Statutory Liens 
for Unpaid Utility Bills) 
- Water Districts/Municipal Ulilities/Sanilation Dislricts Eligible 
- Retail Business Ratepayers Only 
- Bills Greater than $10K 
- Statutory Lien Created by filing with County Clerk 
- Can enforce lien by equitable proceedings 

i I 

RECENT LEGISLATION OF 
INTEREST 

* 2010 Special Session - HE1 (Special Appropriation for 
Small Utility Assistance) 

* 2010 Special Session - HE1 (Bright-Line Test for CPCN) - 201 1 General Session - HE 330 (Abandoned Utility) 
- Clarifies KRS 278 021 Re: Abandoned Ulilities 

- Provides procedure for emergency appt. of receiver 
- Utilities required to provide immediate notice to PSC if 

supplier has issued service termination notice 
- Utilities must notify PSC if terminating service to 

jurisdictional utility 30 days in advance 

RECENT LEGISLATION OF 
INTEREST 

2012 General Session - SB 150 (Modifies KRS 
74.407 to define WD’s right to terminate water 
service for failure to pay sewer bills) 
2012 General Session - HB 399 (Amends KRS 
278.460 Re: Obligation to Pay Interest on 
Deposits) 
2012 General Session- HB 265 (Budget) - 
(Bright-Line Test for CPCN) 
2012 General Session - HB 496 (amends Open 
Records Act - definition of public agency) 
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Recommendations For Public and Non-Profit Boards 
(Rev. Mar. 3, 2010) - Examination of Certain Policies, Procedures, 
Controls, and Financial Activity of Mountain Water 
District (Jan. 27, 2011) 

* Examination of Certain Policies, Procedures, 
Controls, and Financial Activity of Sanitation District 
1 (Aug. 17,2012) 
Examination of Certain Policies, Procedures, 
Controls, and Financial Activity of Metropolitan 
Sewer District (Dec. 16, 201 1) 

ost Government: Report on 
Special Districts 

* On 6/12/2012, State Auditor announced 
special initiative to determine: 
- Number of Special Districts 
- Location of Special Districts 
-Amount of Money that Flows Through Special 

- Special Districts' Level of Compliance with State 
Districts 

Law 

Ghost Government: Report on 
Special Districts 

* On 11/14/2012, State Auditor issues his 
report 

* Answers to Initial Questions 
- 1,268 Special Districts 
- Located in Every County 
- $2.7 Billori Flows Through Special Districts 

- Most Special Districts Are Not Complying with 
Annually 

Financial and Reporting Laws 

I I 

ost Government: 
Special Districts 

Findings: 
- Most Special Districts not complying with 

requirement to certify existence annually 
- SD are not timely filing annual budgets, financial 

statements, and audits 
- Requirements to make timely filings not being 

enforced 
- SD with tax powers not filing uniform financial 

information reports 

Ghost Government: Report on 
Special Districts 

Recommendations: 
- Establish an online registry & uniform reporting 

"- Involve Auditor when filings not timely made 
- Reduce Threshold Amount for Requiring an 

Annual SD Audit to $500K 
- Establish Special Audit Procedures for Smaller 

SDs that do not meet Threshold Amount 
- Require Annual Certification of Compliance 

Through Online Central Registry 

requirements for all SDs 

I I 
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Ghost Government: Report on 
Special Districts 

Recommendations: 
.- Include SD Board Members Under State Ethics 

- Provide Educational Training Related to Ethical 

- Establish an Online Registry for SDs to Certify 

- Establish a Process for All Types of Special 

Laws 

Responsibilities Online 

Continued Operations 

Districts to be Dissolved 

I I 

HOW DO WATER DISTRICTS 
STACK UP? - Significant Failure to Make Required Filings - Filing of Annual Report With Public Service 

Commission (Available Online) 
Not Covered By Local Ethics Code - But Removal 
Process Available 
EducationaVEthics Training Required For New 
Commissioners 
Education Program In Place 
Informal Central Registry Exist 

* Problems with Dissolution 

I I 

RECENT KENTUCKY COURT 
DECISIONS 

PSC v. Com. of Kentucky, 324 S.W. 3d 373 
- Endorsement of broad PSC ratemaking powers 
- No legal prohibition against single issue ratemaking 
PSC v. Com. of Kentucky, 320 S.W. 3d 660 
- Economic Development Rates Permissible 
Louisville/Jefferson County Metro Ethics 
Comm’n v. Schardein, 259 S.W.3d 510 
- MSD is not an agency of Metro Gov’tlnot subject to 

- Reasoning would also apply to water districts 
local ethics code 

Citizen Auditor Initiative: 
Special District Database 

RECENT KENTUCKY 
COURT DECISIONS 

RECENT KENTUCKY COURT 
DECISIONS 

Carroll County Water Dist. No. I v. Gallatin 
County Water Dist., No. 2009-CA-000854 
- A water district may extend its boundaries to include 

areas within the boundary of another water district 

Water& Sewer Cornm’n, No. 2009-CA-001543 
- PSC has no jurisdiction over contract between city 

- Unclear as to PSC role if customers are exchanged 

Christian County Water Dist. v. Hopkinsville 

and water district allocating territory 

I I 1 I 
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RECENT KENTUCKY COURT 
DECISIONS 

Georgetown Municipal Water and Sewer Service 
v. Bur-Wal, 243 S.W.3d 661 
- Held: KRS 96.539 does not require municipal utility 

to make refurids to developers, only applicants for 
service; applies only to direct payments to utility 

South Woodford Water Dist. v. Byrd, 2009-CA- 
000854 
- Held: Water district is a state agency engaged in a 

governmental functiori and therefore entitled to 
governmental immunity from a claim of damages 
resulting from an employee's negligence 

I 1 
l RECENT AG OPINIONS 

OAG 08-ORD-139, North Shelby Water Co 
__I Where 25% of project funds from state or local 

authority, project is subject to Open Records Act even 
if entity building the project in a nori-governmental 
entity. 

OAG 201 1-ORD-143, Ufilify Management Group 
- Private entity's records are subject to Open Record 

Act if 25% or more of its sources of revenues are 
derived from public authority funds 

RECENT 
TORNEY GEN 

DECISIONS 

RECENT AG OPINIONS 

* OAG 2012-ORD-007, Veda  Water North 
America - South 
- Entity's representation that less than 2% of its total 

revenues derived from municipal or public projects in 
Kentucky sufficient to support finding that entity is not 
a public agency within meaning of Open Records Act 

I I 

RECENT NOTEWORTHY PSC 
DECISIONS 

. South Shores Water Co. v. City of Greenup, Case No. 
2009-00247 (Oct. 5, 2010) (PSC Jurisdiction on City 
Rate Requires Written Contract) 

* Cannonsburg Water District, Case No. 2008-00220 (Mar 
10,2009) (Free Water) 
Hopkinsvi//e Water Environment Authority, Case No. 
2009-00373 (July 2,2010) (Attorney Fees, Rate Case 
Expenses, Cost of Service Studies) - Louisvi//e Gas & €/ectric Co., Case No. 2009-00353 
(Oct. 21, 2009). Application for rate surcharge is 
considered general rate adjustment application. 

I I 
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RECENT NOTEWORTHY PSC 
DECISIONS 

Big Sandy Water District, Case No. 2007-00014 (Apr 3, 
2007) (Held: Large scale replacement of existing 
metering systems with AMR equipment constitutes 
extension of service and requires CPCN.) - Graves County Water Dist, Case No. 201 1-00233 (Nov. 
3, 201 1) (Use of Electromagnetic metering equipment 
will required greater testing than traditional metering 
equipment) 
lntercounty Energy Cooperative, Case No. 2009-00143 
(Dec. 23, 2009) (Installation of AMR equipment requires 
cost-benefit analysis) 

RECENT NOTEWORTHY PSC 
DECISIONS 

American Electric Power, Case No. 2009-00545 (June 
28, 2010) (Held: Purchase Power Agreement with 
minimum take provisions is an evidence of indebtedness 
&requires PSC approval; least cost standard in KRS 
278 020 will be used to determine whether agreement is 
in the public interest) 

I I 
RECENT NOTEWORTHY PSC 

DECISIONS 
* Financing Cases -. PSC now requiring water utility to file 

a copy of loanldebt instrument documents (includes RD 
financing cases) - Franchise Agreements -All agreements should be filed 
with PSC for informational purposes - Depreciation 
- PSC Staff examining Useful Lives Used 
- When lltility's Usefu Life Outside Range 

Recommended By Industry Standard, Staff 
Recommending Changes for Ratemaking and 

- Issue Frequently Arising in Rate CaseslBe Alert 
ACCOtJnting 

I I 

RECENT NOTEWORTHY PSC 
DECISIONS 

Breathitt County Water Dist., Case No. 2010-00035 (Feb 
5,2010) (Emergency service can be provided to other 
systems without a filed rate under certain circumstances) 
DonationslCharitable Contributions - Kentucky-American Water Co Case No.2010-00036 
(Dec. 14, 2010) (Held: No basis exists for terminating 
water service for failure to pay storm drainage or 
garbage collection fees) 

* Conn v. Western Fleming WaferAss'n, Case No. 2010- 
00049 (Jun. 21, 201 1) (Held: In determining 
reasonableness of proposed extension, cost of line 
flushing and the likelihood of additional connections may 
be considered) 

I I 

RECENT NOTEWORTHY PSC 
DECISIONS 

* Water District Commissioner Appointment Cases - Need 
to documenthnaintain accurate record of commissioner 
terms & appointments 

* Rural Development Financing Cases 
- Lack of RD Analysis of Alternatives 
- Municipal utility objections 
- Efforts to circumvent PSC process RE: nonrecurring charges, 

- Terminating RD approved rates 

- Need for timely filing 
- Adjustments without prior PSC approval 8 need for evidence of 

WDNVA prior action 

wholesale rales 

- Purchased Water Adjustments 

I I 

OTHER ACTIVITIES AT PSC 

I I 
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OTHER ACTIVITIES 

Personnel Changes 
0 Water Territorial Database 

Release of Municipal Rate Adjustrrient 
Regulation 
Electronic Initiatives 

* Water District Training 
Meter Laboratory Testing Resumes 

CASES TO WATCH 

* Forest Creek LLC v. Jessamine-South Elkhorn Wate 
Dist., Case No. 2010-00035 (Does Developer have rt to 
change mind?) 

* City of Versailles, Case No 2011-00419 (May City 
unilaterally amend wholesale coritract to require 
minimum purchases?) 

* PSC v. Louisville-Jefferson County Metropolitan Sewer 
Dist , No. 201 1-CA-2020 (Are cities and special districts 
exempt from obtaining prior-PSC approval before 
acquiring a PSC-regulated utility?) 
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~ The mission of the Kentucky Division of Water is 
to mnnage,protect arid eriharice the quality of the 
Commonwealth’s water resources for  present and 
fiiture generations through voluiztaiy, regulatoiy 
and educational programs. 

Julie’s Mission Statement 
- “Safe water for everyone at all times” 
- Fair and consistent 

-I..-- 

* DOW Organization 
* Current and Pending Regulations 

- Federal Level 
- State Level 

Potential Impacts 
Other Regulatory Actions with DW and WW 

Drinking Water News 

0 Address: 200 Fair Oaks Lane, 4th Floor 
Frankfort, KY 40601 

S02/.564-8158 (backdoor) 
lit tp ://water. kv. eov 
http://dca.kv.eov/certi ficatioii 

Phone: SO2/S64-3410 

Web: 

I I 

Frank Hall is no longer DWCTAS supervisor; lie is now 
over the DWiWW Lab Certification Program 
- Natalie Bruner is the new DWCTA section supervisor 

* Arianna Lageman was promoted into the Lab 
Certification Program 
- Todd Ritter is now the Chemical Rule Manager 

(IOCIVOCISOCISecondaries); still doing LCR 
* Linda Metts is now handling inventory changes 

Amber Vaughn has moved to tlie SRF section 
- Eileen Burk is now handling MORS and tlie SWTRs 

1 

http://dca.kv.eov/certi


* Capacity Development Section and the Wastewater Municipal 
Planning Sections have been unofficially “combined” 
- Anshu Singh is the Section Supervisor 

4 engineers froin the Engineering Section ofthe Water 
Infrastructure Branch have been transferred to the new 
Resource Extraction (Coal) section in the Surface Water 
Pennits Branch 
- Mark Rasche is the new Engineering Supervisor 
- Recession continues to affect both DW and WW projects 

* Example: in SFY 1 1 ,  only 450 DW plans were received coinpared 
to 1019 in 2007 

- Looking inore at the relationship hetwee ‘ ’ 

projects and h ture  water quality 

* Under consideration for revision: 
- LT2 (review scheduled to be complete in 2016) 

* May consider postponing the 2’Id round of source monitoring 
* Higher E coli trigger for systems less than 10K 

- CCR (decision on regulatory change January 2013) 
Alternate delivery methods - Regulatory by groups 

* Arsenic 
- Carcinogenic VOCs: Proposed rule by Fa11 2013 

- Looking at impact on small systems 
- KY is represented (Attorney Generals Office) 

0 The Division of Compliance Assistance (DCA) 
has filled 2 vacancies 
- A drinking watedwastewater trainer 

- Wastewater compliance assistance 

O n  track for final regulation: 
- Revised ‘Total Coliforn Rule (R’I’CR): Early 201 3 
- Long-Tern Lead and Copper Rule (No date yet) 
- Unregulated Contaminant Monitoring Rule 3 (UCMR 3): Rule 

finalin May withmonitoringin2013-2015 - Concern growing regarding lab capability 

- Perchlorate: Proposal possible in February 2013 
Considered for regulation or regulatory revision 
- Hexavalent chromium: Now included in UCMR2 

- Fluoride: Pending UPH action on supplementary fluoridation 
* Risk assessment underway and should be final in 2015 

* In 2010 the EFWETT replaced the Significant Non- 
complier (SNC) list 

Points assigned for violations 
- Similar to the PN ‘Tiers 

* Acute=lO points (including turbidity even when not elevated to Tier I )  
* Chronic=5 points 

M&R=I point 

- PWSs with 11 points or more must be Returned to Compliance 
or under formal enforcement within 6 months 

* 28 PWSs in the ERP process right now 

DBPs are KY’s main violations 
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EPA Region 4 Priorities 
- Children’s health 
- Sustainability 
- Surface coal mining 
- Reduction of nutrients and coastal pollution 
- Environmental justice 
- Ensure effective use of federal funds 
Seeing more emphasis on energy efficiencies 

The “Needs” survey results will set the SRF 
amounts for future years 
- Preliminary results show a $1 Trillion need 

- Drinking water survey was complete in 201 1 
- Wastewater survey was completed in November 2012 

nationwide 

DOW has received 102 Clean Water and 60 
Drinking Water project to review and rank for the 
Intended Use Plan 
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0 Congress passed new legislation lowering the lead 
content for solder and adding a “wetted” surface 
requirement (less than 0.25% lead) 
- Effective in 2014 
- May be incorporated into Long Term LCR revisions 

- NSF and other certifying authorities involved 
- This should be forward-moving legislation and will 

New “lead free definition”, EPA still unsure of impact 

not require that all meters, etc in the system be 
changed 

Presidential budget as proposed 
* DW SRF is down 1.5% 
* CW SW is down 20% 

PWSS (Drinking Water) is up 4% 

- Additional money is for the SDWlS NextCen conversion 
106 (Wastewater) is up 1 I %  
- %ISM nationwide to states that commit to strengthening their nutrient 

management efforts 
Competitive$lSM for technical assistance partnerships has been 
distributed to 4 organizations 

* Unobligated funds to be returned 

* Compliance is underway 
- Schedule 1 systems begin complying with the Stage 2 rule April 

1,2012 (-30 systems) (LWC. NKWU, KAWC and Boone/Florence) 
- Schedule 2 system began October I ,  2012 (-30 systems) (BGMU, OMU, 

PWW, FPB, GMWS) 

* Review your ISDE Report NOW 
- Contact your lab with the new sample sites 
- Contact DOW with questions 

Sg’§teBll§ are IlQt Peadg’ 
* Transition from Stage 1 monitoring to Stage 2 

e Operational Evaluation Level (OEL) 
- OEL projects the potential future non-compliance 

* Starts when systems liavc 3 quarters of data 
- For Schedule I systems that will be as of December 31,2012 
- For Schedule 2 systems that will be June 31,2013 

‘Then each quarter forward 
Only submit a n  O h 1  form il you predict tlic site will be over 
tlic MCLs for the next quarter 

- Fonn is on DOW website 

New Stage 2 Report Forms 
- Look like the Stage 1 but say Stage 2 at the top 
- Reason is how the Stage 2 sites are tied to the SDWIS- 

- Make sure your labs know that there are new forms 
state compliance database 



Only 5 PWSs in Bin 2 requiring additional 1 log of I 
treatment 
- Again EPA built in 3 years for systems to improve treatment or 

- PWSs should use multiple toolbox options and strive for more than the 1 
build infrastructure 

log additional treatment 

Start source water monitoring again in 2015 
- Will use the higher E.coli trigger of 100 cfu/IOO ml for the 

- EPA R4 guidance states at least 5 years between end of initial 

Concerns with how states will track Znd round of 

Schedule 4 systems 

Crypt0 monitorinoin classification and 2”” round of sampling 

Federal EPA has moved the Crypto lab 
certification from the federal level down to the 
states 
- KY has 1 of 9 state-certified Crypto lab auditors 

* May open 401 JSAR 8:040 to be consistent with 
any general lab certification requirements from 
the WW lab regulation 
Looking to implement on-line analyzer calibration 
and standards 

401 KAR 8:700 on Bottled Water 
- Removing citations to now non-existent regulations 
- Clarifying monitoring 

Capacity Development/Sustainability 

Emergency Response Plans 

Submetering 

- Still considering 

- May consider 

- Renewed focus on reducing the amount of nitrogen and 
phosphorus entenng US waters 
- Nutnents can adversely affect DW sources 

* Tasleand odon 
* DBPs (bromidc-ielated) . Harmful Algal Blooms (HAB) and toxins 

- Related 10 quality and quantity 
- For dnnkmg water systems”? 

* Phosphate wrosion inliibilon 

I * Frec ammonia associalcd will, clllanmine disinfection I Who is responsible for removing? DW, WW, source??? 
* Increasing NO3 levels in groundwater 

- Nationally nitrate NOVs have doubled in 8 years 

Bill was successfully filed in 201 1 to require WW 
lab certification for all WW discharges; signed 
into law on March 18,2011 (KRS 224.10-670) 
- Will affect all labdpersonnel that sample and analyze 

* Including WWTPs and WTPs (remember KYG 64??) 
for WW parameters 

KY drafting WW Lab Certification Manual 
* Multiple stakeholder meetings 

May file in January 2013 

Emerging “contaminants of concern” 
- Typically not on KPDES pennits 
- Can affect in-stream and downstream uses - Example in 2 Southeast states is discharged bromide that is 

causing a spike in THMs and HAAs in downstream public 
water systems 

- Highlights the need for SDWA and CWA programs to 
work together 
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0 Good 
- Energy efficient pumps/niotors 
- Electrical usage/demand 
- Gray water use outdoors 

* Not so Good 
- Filter backwash recycling 
- WTPs running fewer hours 

- Building-by-building roof/rainwater capture systems 
* Unusual 

for potable use 

Public Water Systems (as of 6/30/2012) 45 
- 144 Surface Water (31.4%) 
- 179 Surface Water Purchasers (39.1%) 
- 112 Ground Water (24.5%) 
- 23 Ground Water Purchasers (5%) 

Population Breakdown 
- 24% with population over 10K 

* Ofthose 110 PWS, 11 have more than 1 plan! but not more 
than 3 

- 76% with populations less than 1 OK 
- 59% with populations less than 5000 

* 555 violations total (still decreasing each year) 
- Reporting 98 (17.7%) 
- Monitoring 300 (54.1%) 
- Public Notification 55 (9.9%) 
- Treatment Technique 10(1.8%) 7 
Summary 

92 (16.6%) 76%ofkICL St'lge I - MCL 

- 8 1.6% MONIRPTIPN 
- 18.4% MCL/TT 

2012 is the second year of a 3-year period 
* This 3-year period is the first in a 9-year cycle 

- Why is this important? 
- Asbestos and nitrite monitoring occur in the Is' 3-year 

period ofthe 9-year cycle 

I I 



* KY DOW reduced monitoring and waiver status 
- Approved 

* Dioxin 
* Asbestos - lOCs (metals) not including nitratelnitrite 

- Pending 
‘ vocs 
‘ socs 

MicrobiaYturbidity AWOP 
- 49 PWS are “Totally Optimized Plants” serving 1,513,897 

(roughly 25% of the state population) 
Roughly 32% of the surface water treatment plants are totally optunued 
for both settled and filtered water 

* Increase of almost 400.000 people recctvmg safer water 

- Settled water turbidity 99 2 % 
* Goal of <I  or2 NTU more than 95% ofthe 

t l l l l C  

- Filtered water turbidity 98 9% 
* Goal of c0 I NTU more than 95% of the tune 

I Moving into DBP AWOP I 

Water loss/Water Audits 
- DOW working with AWWA Water’ Loss Committee 
- Cross-divisional efforts to approach water losshon- 

- Education on the process for approaching water audits 
revenue water 

- Cost to produce water 

Other agencies are starting to come to DOW for 
data off of the MORS, particularly water 
treatedlproduction data and water soldlpurchased 
- Make sure the raw water treated is in the correct units 

- Make sure you correctly identify the PWSs to which 
which is Gallons per day 

you sell or from whom you purchase 
* And don’t include your own PWS as a purchaser! 

I I 

Focusing on managerial and financial tools and 
education for PWSs 
- Taking the message “up a level” to water system 

management and decision makers 
L,aunched a pilot Capacity Development 
Assistance Program (CDAP) with RCAP 
- Using DW SRF set-asides to help small systems with 

deficiencies identified through the Sanitary Surveys 
- 2nd round deadline for submittal is December 7,2012 
“Plan or be planned for” 

The current SDWIS database is out-dated and too 
expensive for EPA to maintain 
- May do just 1 more Upbliide before no longer supporting the 

program 
SDWIS “Next Gen” will move the database to 
“cloud” environment 
- Main servers, etc. maintained off-site by EPA 

- Issue with state-developed data entry tools and state ownership 
* Improves data transparency 

of their own data 
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- Drinking Water Advisory Coinmiittee (DWAC) 
- State agencies, professional organizations. technical providers, 

- Subcommittees for Capacity Development, Regulations, 
water systems 

Compliance, Engineering 
Inter-agency relationships 
- Division of Plumbing: Cross-connections, potable water 
- Department of Public Health: Fluoride, potable water, emergency 

- PSC: Inspections, water loss, engineering. management 
- AG's Ofice: Rates/regulatory impacts 
- Parks: Pending discussion on storage tank maintenance issues 

response, MHPs, restaurants. ag micro-processors 

- Agriculture 

Budget issues (state and federal) and funding I 

More regulatory development I 

* Educating new staffhedundancy 
* Pending Stage 2 non-compliance 

- Capacity development 
- Submetering 

Home-based processors/microprocessors/small 
systemslengineering reviews 
Integrating the CWA into the SDWA and vice versa 

* Continued inter-agency cooperation - And 

* Despite the numbers, there is a shortage of 
certified operators in KY 

* To address the issue, KY added "alternative 
staffing plan" language to 401 KAR 8:030 
- DOW willing to work with systems to staff plants and 

- Systeins inust have a plan of action 
obtain certification for their operators 

* DOW has developed an Alternate Staffing Checklist to 

* 14 PWSs with approved alternatestaffing with 1 pending 
assist with the plan 

- Contact Julie Roney for more infonna ' 

I(0ngoing) Drought of2012 1 
U.S. Dmughl Monitor h"*".l'"' 

UM.. 
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TODD OSTERLOH 

TO-STEFILCIH@SWK;IUTURNER 

UEiEMPEk14, 2011 

OPEN MEETINGS 

OPEN RECORDS 
& 

as they 

apply to 

-WATER DISTRICTS 
-WATER ASSOCIATIONS 
-MUNICIPAL UTILITIES 

Why? 
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the OPEN MEETINGS ACT 
& the 
OPEN RECORDS ACT 

Free and open observation of public meetings 

is in the public interest. 
& the  open examination of public records 

policy is public business 
The formation of public 

and shall not be conducted in secret. 

I A M E ~ N G  of a QUORUM of a PUBLIC AGENCY 

at which 

I 

PUBLIC BUSINESS is DISCUSSED 

I 

Open Meetings Act 
Why do i care? 

If a court finds a willful violation of the Open 
Meetings Act, the court may issue a fine of 
$100 per violation and may award costs, 

including attorney’s fees. 

There can be criminal fines of $100 for each 
time a member of a public agency attends a 
meeting knowing that it is in violation of the 

Open Meetings Act. 

MANDATES OF THE OPEN 
MEETINGS ACT 

ACTION IS  TAKEN 

~ ** IS A PUBLIC MEETING. 
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OMA Public Agency 

Water Districts 
Municipalities 

Municipal Utilities 

Not Water Associations 
Not Water Companies 

I 

Quorum 

More than half. 
At least 2 for a 3 member board. 
At least 3 for a 5 member board. 
At least 4 for a 6 member board. 
At least 4 for a 7 member board. 

PUBLIC MEETINGS 
ALL GATHERINGS OF EVERY KIND, 

WHERE PUBLIC BUSINESS 
IS DISCIJSSED 

REGARDLESS OF ... 
WHERE it is held, 
WHAT KIND (regular, special, informational or a 
casual gathering), 
IF HELD in anticipation of or in conjunction with a 
regular or soecial meeting. 

'KRS 61.&05(1] 
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Serial Meeting 

Cereal Meeting 

SERIAL MEETINGS 
(KRS 61.810(2)) 

A SERIES of MEETINGS with LESS than a QUORUM 
of MEMBERS ATTENDING EACH 

THAT COLLECTIVELY 
MAKE UP A QUORUM I 

PUBLIC BUSINESS 
the DISCUSSION OF 

ALTERNATIVES TO AN ISSUE that 
AN AGENCY HAS THE OPTION 

TO TAKE ACTION ON ... 
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REGULAR MEETING REQUIREMENTS 

0 ANNOUNCE Time and Place 

e ADOPT Regular Schedule 

KEEP Minutes of Meetings 

ALLOW Public Attendance 

SPECIAL MEETING 
REQUIREMENTS 

Who May Call - 
Presiding Officer or 
Majoritfof Members 

-Content 
-Delivery and Posting 

Notice Requirements - 

What Can Be Discussed -Agenda Items only 
Emergency Situations - Exception to Notice 
Requirements 

CLOSED SESSION 
PROCEDURES 

Specific MOTION- 
in open session 
Don’t take “OFFICIAL” MINUTE 

(private notes ok) 
Don’t take FINAL ACTION -return to  open 
session first 

(KRS 61.810 (1)) 



LIMITED TOPICS ARE ALLOWED TO 
BE DISCUSSED IN CLOSED SESSION 

e APPOINTMENT, DISCIPLINE, DISMISSAL OF 
EM PLOY E E ( KRS 61.8 10( (1)f)) 

e LITIGATION (KRS 61.810(1)(~)) 

* REAL PROPERTY (KRS 61.810(l)(b)) 

0 HOMELAND SECURITY (KRS 61.810(l)(m)) 

COMMON VIOLATIONS OF THE 
OPEN MEETINGS ACT 

1. Private Meeting of a quorum,where public 
business is discussed or action is taken (KRS 
61.810(1)) 

2. Serial Meeting (KRS 61.810(2) 

3. Failure t o  Adopt a Schedule of regular meetings 
(KRS 61.820) 

I I 

COMMON VIOLATIONS ... 
4. Inadequate Notice of Special Meetings 

(KRS 61.823(3)) 

5. Deviate from Agenda for special meetings 
(KRS 61.823(3)) 

6. Failure to  observe Formalitiesfor closed 
session (KRS 61.815(1)) 
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COMMON VIOLATIONS ... 
7. Discuss Improper Topic in closed 

session. 
(KRS 61.810(1) and KRS 61.815(1)(d)) 

8. Take Final Action in closed session 

(KRS 6 1.8 15 (1)( c)) 

9. Conduct Meeting at inconvenient Time 
or Place (KRS 61.820) 

CO M M 0 N VI 0 LATI 0 N S . . 

10. Fail To Properly Record Minutes or To Make 
Minutes Available (KRS 61.835) 

11. Condition Attendance At Meeting 
- mandate identification 
- prohibit recording meeting 
- meeting room inadequate (KRS 61.840) 

12. Fail To Respond to an Open Meetings Complaint 
(KRS 61.846(1)) 

I I 

I IF OPEN MEETINGS VlOLATlON 
(KRS 61.846) 

Complaint Must Be 
In writing 
Directed to Agency’s presiding officer 
Stating the circumstances constituting 
a violation 
Propose remedial action 
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HOW AGENCY MUST 
RESPOND 

TO COMPLAINT 
* In Writinglo Complainant- 

Written by the presiding officer or designee 

Within three (3) business days 

* If admittingviolation & accepting proposed remedy, state so 

If Denying a violation or rejecting a proposed remedy, 
state why (be specific) 

(KRS 61.846) 

IF COMPLAINT IS 
NOT RESOLVED ... 

An Appeal can be made to the Attorney General 
- within sixty (60) days of a written denial 

or if no response from agency; 

The Attorney General -will issue a written 
decision within 10 days. This 
Opinion will be final unless 
either party appeals. 

(KRS 61.846) 

APPEAL OF THE ATTORNEY 
GENERAL OPINION 

0 Appeal is Made to Circuit Court: 
-where the Agency has i ts principal place 
of business or where the violation 

0 Within Thirty(30) Days of the 
Attorney General’s 0 pin ion. 
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THE OPEN RECORDS ACT 

$/$ (KRS 61.870 - KRS 61.884) 

GOVERNMENT IS THE SERVANT OF THE 
PEOPLE 

& 
ACCESS TO GOVERNMENT IS A 

RIGHT OF EVERY CITIZEN 
FUNDAMENTAL AND NECESSARY 

I 

9 

I 

I THE OPEN RECORDS ACT 
(KRS 61.870- KRS 61.884) 

GOVERNMENT IS THE SERVANT OF THE 
PEOPLE 

& 
ACCESS TO GOVERNMENT IS A 

RIGHT OF EVERY CITIZEN 
FUNDAMENTAL AND NECESSARY 



Open Records Act 
Why Do I Care? 

If a court finds a willful violation of the ORA, 
the court may issue a fine of $25 per day 

that the documents were not disclosed and 
may award costs, including attorney’s fees. 
There is also possible jail time for willfully 

concealing or destroying documents with an 
intent to violate the Open Records Act. 

KRS 61.991(1) 

I ORA Public Agency 

Water Districts 
Municipalities 

Municipal Utilities 
25% of expenditures derived from state or local funds 

Maybe Water Associations? 
Maybe Water Companies? 

AGENCY MUST ADOPT 
RULES & REGULATIONS 

1. Each Public Agency Shall Adopt Rules and Regulations.. 
-to Provide Full Access to Public Records, 
-to Protect Public Records from Damage and 
Disorganization, 
-to Prevent Excessive Disruption of its Essential Functions, 
-to Provide Assistance and Information Upon Request; and, 
- to  insure Efficient &Timely Action in Response to 
Application for Inspection. (KRS 61.876(1)) 

2 Each Public Agencyshali displaya copy of its rules and 
regulations pertainingto public records in a Prominent 
Location Accessible to the Public. (KRS 61.876(2)) 
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WHAT ARE 
PUBLIC RECORDS? 

All books, papers, maps, photographs, cards, tapes,“’% 
discs, diskettes, recordings, software, or other 
documentation; 

prepared, owned, used, in the possession of or 
regardless of the physical form; 

retained by a public agency. 
(KRS 61.870(2)) 

“ALL MEANS ALL” 

RECORDS v INFORMATION 
Open Records Requirements Pertain To 
Existing, TANGIBLE Records 
Regardless of Form 

Information e uesQ Are Not Covered By Open 
Recor%s%equirementz 

Public Agencies Are Not Required, UnderThe Open 
Records Act, To Create Records That Do Not 

Exist, Or to RespondTo Request For Information. 

IN SP ECTlO NS 
OF PUBLIC RECORDS 

inspection (unless there is an exception), 
All Public Records shall be open for 

Anyone can request a public record, 
The reason why someone wants 
to review or copy a public record i s  ... 

-legally irrelevant, and the 

obligation t o  all. (KRS 61.872) 



' AGENCY MUST PROVIDE: 

0 Suitable Facilities for Inspection (KRS 61.872(1)) 
* Time for Inspection during regular business 

0 An Official Custodian 
hours (KRS 61.872(3)(a)) 

in charge of the records, 
(KRS 61.872(2)) 

* A person requesting records can generally be 
required to review them before an agency 
makes copies and mails them. (KRS 61.872(3)(b)) 

APPROPRIATE WAY TO REQUEST 
DOCUMENTS 

In Writing, 

Directed to the Official Custodian, 

Signed by the Requestor and with Name Printed 
Legibly, and 

Records Requested Must Be Described. 
(KRS 61.872(2)) 

AGENCY RESPONSE 

0 Within Three (3) Business Days; 
0 If a Delay- Explain Why & When 

Documents will be Available; 
* If Request is Denied, Cite What is Not 

Produced & the Specific Exception; 
* Issued By the Official Custodian, Or Under 

His\Her Authority. 
(KRS 61.872(5)) 
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COPYING 
CHARGES 

$.lo a page, if agency charges more, be 
ready to prove actual expense - (not easy). 
Staff Time & Cost -Cannot be included in 
charges- regardless of how much time is required 
to produce the documents. 

commercial purpose. 
Agency may charge more if the request is for a 

AG EN CY MAY REFUSE I 
INSPECTION IF 

(KRS 61.878) 
1. Unreasonable Burden, 
2. Repeated Requests, 
3. Personal Nature, 
4. Preliminary Documents, 
5. Homeland Security. 

BE CAREFUL - WITHHOLDING RECORDS 
IS CLOSELY SCRUTINIZED 

1. UNREASONABLE 
BURDEN 

(KRS 61.872(6)) 
What is “unreasonable”? 
Who decides? 
Can the agency refuse if meeting the request will 
be time consuming? 

Refusal under this section must be supported 
by clear and convincing evidence. (hard to 
accomplish) 
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2. REPEATED REQUESTS 
The Custodian of Records Must Have Reason to 

Believe That The Repeated Requests Are intended 
To Disrupt Other Essential Functions Of The Public 

Proof that the request is  made to disrupt the agency must be by 
clear and convincing evidence. 

(KRS 61.872(6)) 

3. PERSONAL NATURE 

Would public disclosure constitute a clearly 
unwarranted invasion of personal privacy? 

(KRS 61.878(1)(a)) 

The courts in Kentucky have established 
a balancing test ... 

Privacy Interest vs. the Public's 
Right to  Know What their Government 

is Doing. 

I BALANCING TEST 
Does an individual have a cognizable privacy 
interest that should be Drotected? I 

Will an open records related public purpose be 

What is the magnitude of the privacy interest? 

advanced by the disclosure? 
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Home address 

I 4. PRELIMINARY DOCUMENTS 
KRS 61.878(1)(i) and (j) 

1. Meter Reader A. Privacy Interest? 
B. Is there a public 

Purpose that Will 

C. How great is the 
privacy interest? 

2. Water District 
Commissioner be advanced? 

i Drafts, notes, and correspondence with private 
indivi uals that IS not cor sp ndence which is 
intented to give notice oCFinaSaction. , 

Failed Applicants’ Resumes 

’ Recommendations and preliminaw memoranda, I 

1. Meter Reader A. Privacy Interest? 

B. Is there a public 
2. Appointed purpose that will 

Mayor be advanced? 
C. How great is the 

3. University privacy interest? 
President 

in whi h o inions are.expres ed.or policies 
formufate#or recommended. 

Once final action is taken, the preliminary 
material that is adopted by the agency - 

- .  
is no longer exempt. 
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4. PRELIMINARY DOCUMENTS 

Non-exempt: 
- factual updates (however brief) 
- gratuitous commentary 
- questions (not answers thereto which 

contain recommendations) 
- the exchange of information, as opposed to 

being subjective in the nature of 
recommendations or opinions regarding the 
underlying request or complaint and the 
agency's response thereto - See 119RD-052 

5. HOMELAND SECURITY 
(KRS 61.878(m)) 

the DISCLOSURE of which ... 
would have a reasonable likelihood of 

THREATENING the PUBLIC SAFETY 
-by exposing a vulnerability, 
-in preventing, protecting against, 
mitigating, or responding to  a 

PUBLIC RECORDS ... 

terrorist act. 

If denying a request for this reason, you must 
notify the AG's OfFice for Security Coordination. 

WHAT IS A TERRORIST ACT? 

-Intimidate or coerce a public agency ... 

-Disrupt a system including but not h i  
electrical, fire suppression, WATER, WASTEWATER, 
SEWAGE, and gas systems; 

-Cause massive destruction to a building or facility 
owned, occupied, leased, or maintained by a 
public agency; 

(KRS 61.878(1)(m)(2)) 
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WHAT RECORDS QUALIFY 
UNDER HOMELAND SECURITY? 

*INFRASTRUCTURE RECORDS that expose location, 
configuration, or security of critical systems, 
including public utility critical systems. 

*Detailed drawings, schematics, maps or 
specifications of STRUCTURAL ELEMENTS ... floor 
plans of 

*Any building or facility owned, occupied, leased, or 
maintained by a public agency. 

DUTY TO REDACT 

If PART OF A RECORD IS TO BE WITHHELD 
UNDER ANY EXCEPTION ... 

and the public record contains material which is not  
excepted under this section, the public agency shall 
separate the excepted and make the non-excepted 

material available for examination . ~ -  

Open Records 
Appeal Process 

Appeal is made to  the Attorney General who then 
Notifies Public Agencyof the Appeal; 

Attorney General May Request Additional 
Documentation/Disputed Documents; 

Burden of Proof is on the Public Agency; 
Attorney General Determines Whether the 

Public Agency Violated Open Records Act. 

Appeal of Attorney General's Decision 
is Made to the Circuit Court withinThirty Days 

(KRS 61.880) 
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SAMPLE OPEN RECORDS RULES AND REGULATIONS 

ADMINISTRATIVE REGULATIONS GOVERNING 
INSPECTION OF THE PUBLIC RECORDS OF THE 

(Name of Water District) 

Pursuant to KRS 61.870 to 61.884, the public is notified that, as provided herein, the public 
records of the above named Agency of the Commonwealth of Kentucky are open for inspection 
by any person on written application to (name of District’s custodian of records), 
__I (hisher title), official custodian of the public records of the Water District) whose 
address is , from ~- a.m. to ~ p.m., Monday through Friday, each week, 
except holidays. Application forms for the inspection of the public records of this agency will be 
furnished on request to any person by an employee in this office. Assistance in completing the 
application form will be provided by an employee on request. 

Applicants for the inspection of public records shall be advised of the availability of the records 
requested for inspection, and shall be notified in writing not later than three (3) working days 
after receipt of an application for inspection of any reason the records requested are not available 
for public inspection. 

i 

Copies of written material in the public records of this agency shall be furnished to any person 
requesting them on payment of a fee of ten (10) cents a page; copies of nonwritten records 
(photographs, maps, material stored in computer files or libraries, etc.) shall be furnished on 
request, on payment of a charge equal to the actual cost of producing copies of such records by 
the most economic process not likely to damage or alter the record. 

(Board Chairman or Designated Representative) 

i 



So much emphasis is often placed 
on the questionably sensitive na- 
ture of certain documents that 
many entities debate how to com- 
ply with the Open Records Act 
(“the Act”) without first determining 
whether they are subject to the 
requirements of the Act. Sound 
reasoning, however, mandates that 
an entity first determine whether 
the Act even applies to it. This 
determination is not as easy for 
some as it is for others, particularly 
when you consider that an entities’ 
status may change from year-to- 
year. 

The Act requires “public agencies” 
‘ 3  disclose all their records to the 
public, unless the records fall with- 
in one of fourteen exemptions. 
The question that must be initially 
asked is whether each specific 
small utility (or related individuals 
and entities) falls under the Act‘s 
definition of a public agency. 

~ ’ 

The Act defines public agency to 
include every county or city gov- 
erning body, council, school district 
board, special district board, and 
municipal corporations.‘ Accord- 
ingly, water districts and municipal 
utilities fit squarely under the Act.‘ 
A public agency also includes enti- 
ties of which the majority of its gov- 
erning body is appointed by a pub- 
lic a g e n ~ y . ~  Because most com- 
missioners on water commissions 
are appointed by water districts, 
municipalities, and other public 
.gencies, most water commissions 

would be considered a public 
agency and subject to the Act. 

By Todd Osterloh 
tosterloh@sturgillturner.com 

Only one statutory provision could 
potentially draw privately-owned 
utilities into required compliance 
with the Open Records Act. KRS 
‘61.870(1)(h) states that a public 
entity is defined to include “[alny 
body which derives at least twenty- 
five percent (25%) of its funds ex- 
pended by it in the Commonwealth 
of Kentucky from state and local 
authority  fund^."^ Because non- 
profit water associations often 
qualify for state and local authority 
funds, they would be more likely to 
be a public agency under the Act 
as compared to for-profit water, 
sewer, and gas companies. 

A determination of whether a body 
has passed the 25% threshold is 
contingent on two vital elements: 
(1) the amount of money expended 
in Kentucky by the body within a 
specific fiscal year and (2) the per- 
centage of these total expenditures 
that was derived from state or local 
funding. Because small utilities in 
Kentucky are not likely to have 
expenses outside of the Common- 
wealth, the most important factor to 
consider from these elements re- 
lates to the period of time in which 
the expenditures must be consid- 
ered. 

In reviewing whether a body is a 
public agency based on the 25% 
expenditure threshold, the Attorney 
General (“AG”) has opined that a 
body may be considered to be a 
public agency under the Act in one 
year but not the next. In fact, the 
AG determined that the Murray- 
Calloway County Economic Devel- 
opment Corporation would not be 
considered a public agency in 
2009 because only 20% of its 
funds expended in the first seven 
months of the fiscal year were from 
state and local funds and there 
was no evidence that the percent- 
age would change during the re- 
mainder of the fiscal year.5 The 
AG made this finding despite ac- 
knowledging that the body met the 
threshold and was considered a 
public agency in each of the pre- 
ceding four fiscal years6 

When calculating the percentage 
of expenditures that were derived 
from state and local funding, small 
utilities should consider not only 
grants, but also funds received 
through loans from these authori- 
ties7 In addition, utilities should 
include funds that originated from 
the federal government but were 
filtered through the state treasury 
and appropriated by the General 
Assembly.* Utilities need not in- 
clude funds that are received di- 
rectly from a federal agency, nor 
should utilities consider funds re- 
ceived from a state agency that are 
payments for services rendered, 
such as the provision of utility ser- 
v i c e ~ . ~  

Continued >> 
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Even if a body is determined to 
exceed the 25% limit, that public 
agency is not required to disclose 
all of its otherwise non-exempt rec- 
ords. Instead, those bodies need 
only to disclose records that are 
related to functions, activities, pro- 
grams, or operations funded by 

spection. Should that individual 
appeal the body’s decision to the 
AG, the entity should defend its 
position that it is not a public agen- 
cy within the meaning of the Act. 
There have been two recent cases 
in which a water association was 
presumed by the AG to be a public 

’ KRS 6 1.870( l)(d). 
See also Ky. OAG 88-72 (Dec. 

KRS 61.870(1)&). 
1988); Ky. OAG 77-291 (July 1977). 

The Open Meetings Act does not 
have a similar provision. Thus, a utili- 
ty may be required to comply with the 
Open Records Act but not the Open 
Meetings Act. 

09-ORD-192 at 6 (Ky. OAG Nov. 5, 
state and local authorities. For agency because the utility did not 2009). 
example, North Shelby Water challenge or provide any support to The AG notes conflicting authority 

from the Jefferson Circuit Court, Company, a water association, challenge that determination.’* In which held that KRs 61.870(1)(h) is 
received a $1.5 million grant from both cases, the AG found that the unconstitutionally vague because it 
the state to construct a transmis- water association had violated the does not specify the period that must 
sion line connecting its system with Act, and both cases may have be used in calculating the expenditure- 

to-public fund percentage. See Chil- 
ton v. M.A. Mortenson Cu., 09-CI- the Louisville Water Company. been dismissed if the water associ- 

Even if the expenses related to ation had merely challenged the 02749 (Jefferson Cir. Ct, Nov. 24, 
that transmission line vaulted the applicability of the Act and support- 2009). Because the AG is the initial . .  . .  

arbiter of the Act, entities outside Jef- 
ferson County will be best suited by 
following his guidance on the period 
on which to make the calculation, un- 
less the Supreme Court or Court of 
Appeals concurs with the Jefferson 
Circuit Court. ’ Id. at 7. 

i utility over the 25% threshold, an 
individual would not be entitled 
under Open records law to inspect 
documents involving an unrelated 

Water Company and systems to its 

ed its position. 

In summary, before a utility consid- 

ers whether requested documents 

Act. it should consider whether it is 

pipeline between the are exempt from disclosure by the 

east because no state and local 
funds had been spent by North 

proposed pipeline project.” 

a public agency under the Act, 
This determination will be quite 

nicipalities, but for other utilities, it 

See 10-ORD-092, at 10 (Ky. OAG 

See 00-0R.D-9 1 (Ky. OAG Apr. 4, 
May 6,2010). 

Water Company for the simple for water districts and mu- 2000); 93-ORD-90 (Ky. OAG Aug. 5 ,  
1993). 

may require some analysis of the lo 08-ORD-139 (Ky. OAG July 14, 
2008 

Nevertheless, a privately-owned 
utility must still disclose certain rec- 
ords to its members under KRS 

Privately-owned utilities that do not 
exceed the 25% limit will not be 
required to comply with the Act.” If 

utility’s funding sources and ex- 
penses. If a utility determines that 
it is a public agency, it can then - .  

an individual requests to inspect move to the question of whether it 27 1 B. 16-020. ’* 10-ORD-224 (Ky. OAG Dec. 10, 
2010); 10-ORD-179 (Ky. OAG Sept. 

records retained by such a compa- 
ny, the body may decline the in- 

must disclose the requested rec- 

ords. 9,2010). 
___ 



1 Related laws and regulations 

enfhrces the Safe Drinking Water Act 
- EPA tlevelops a new drinking wakr regulation 
- KY then adopts the fedeinl regulation - The ICY regulation iiiust bc przsenicd at a public 

meeting and niust bc appmvcxl by I! legislath e 
* EPA also directly administers ”Unregulated 

Contaminant Monitoring Rules” to determine the 
extent of selected contaminants 
- Water systems have monitored For UCMR 1 and 2 
- UCMR 3 is pending 

- EPA approves KY’s regulation and program (this 
is known as “primacy”) 

1 
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- These are sct at tlic liiiislied drinking nater liniits 

- liaw watcr qualily alsci regulated by the Clem Water Act 
establishcd by the %Ye Drinking Water Ac.1 

through "designated uses" 

Jnter and Wellhead Protection Plans 
coiit:iiiiiiiants in the area around the source and 

- In KY the classification IS "Donitstic Water Suppl!" 

263 Water Treatment Plants (55.1% of rhe public 
9 Water Shortage Plans 

- Tend to focus on droughts 
- Should be expanded to all types of water slwrtages 

- 163 surface water treatment plants 
- 100 groundwater treatment plants 

(power outages. tank failures. planr upsets, pandemics. 

I7 I I 
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- Not as comprehensive as a sanitary survey 

- Non a1 \,mion 3.0 
- Coiiipatibie with Fdc ra l  database 
- ICY dcvelopcd data entry tilcs to help with entering 

tlie data into SDWIS 
1 SDWIS will no longer be supported by EPA in 

several years 
- Moving tlirough EPA Region-type support then to a 

“cloud” enviroiinient 

system must be stai’fed by Ixoperly certified 
persoiinel in direct responsible charge (401 

-Plant classification and staffing based on source 

Surface waters require the inns1 mention due to its 
water and rated design capacity 

variability and each shifi must be statlid 
-Distribution is based on population served 

I 0 Alternate staffing plans I 
1,) I I 
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Financial Analvsis Division 
L- F.A. Director and Manapement Audits Branch: 
John Rogness 

Water Revenue Requirements Branch: 
Dennis Jones, Manager 
Mark Frost 
Sam Bryant 
Daryl Parks 

Water & Sewer Rate Desipn Branch: 
Sam Reid, Manager 
Eddie Beavers 
Jason Green 

Financial Audits Branch: 
Scott Lawless, Manager 

Water Training Seminars: 
Sonya Harward 

Engineering Division 
Water & Sewer Branch: 
George Wakim, Manager 
Jimmy Adcock 
James Rice 
Brian Rice 
Bob Robards 

General Counsel Division 
Jerry Wuetcher, Executive Advisor 
Jim Wood 
Shane Benson 

Consumer Services Division 
Ginny Smith, Director 
Carol Cumrnins 
Susan D u m  
Matt Rhody 
Rosemary Tutt 

ext. 229 

ext. 232 
ext. 274 
ext. 444 
ext. 241 

ext. 250 
ext. 214 
ext. 470 

ext. 239 

ext. 240 

ext. 409 
ext. 415 
ext. 41 1 
ext. 413 
ext. 425 

ext. 259 
ext. 257 
ext. 258 

ext. 404 
ext. 234 
ext. 405 
ext. 462 
ext. 406 

John.Rogness@ky .gov 

DennisE , Jones@ky .gov 
Markc.  Frostaky .gov 
Sam. Bryant@ky .gov 
DarylT. Parks@ky .gov 

SamH .Reid@ky .gov 
Eddie.Beavers@l;y .gov 
JasonL. Green@ky .gov 

~ c o t t  I Ladess@ky .gov 

Sonya.Harward@ky .gov 

GeorgeVV. Wakim@Iry .gov 
JimrnyR. Adcock@ky.gov 
JarnesD .Rice@ky.gov 
BrianL.Rice@ky .gov 
Bob. Robards@ky.gov 

Gerald. Wuetcher@k y .gov 
JarnesR. Wood@ky.gov 
Shane.Benson@ky .gov 

VirginiaL. Smith@ky .gov 
CarolJ. Curnrnins@ky .gov 
SusanL. Dunn@ky .gov 
Matt. Rhody@ky .gov 
Rosemary. Tutt@k y . gov 

Consumer Service Hotline: 1-800-772-4636 
Filinns Division 

Docket Branch : 
Renee Smith, Manager 
Teresa Weber 

Tariff Branch: 
Brent Kirtley, Manager 
Daniel Hinton 

Annual Reports Branch: 
Jeff Cline, Manager 

ext. 228 ReneeC. Smith@liy .gov 
ext. 220 TeresaD. Weber@ky.gov 

ext. 269 DennisB . IGrtley@ky .gov 
ext. 276 DanielE. Hinton@ky .gov 

ext. 218 Jeffll). Cline@ky.gov 

mailto:Adcock@ky.gov
mailto:Rice@ky.gov
mailto:Robards@ky.gov
mailto:Wood@ky.gov
mailto:Weber@ky.gov
mailto:Cline@ky.gov


Send all filings to: 
Jeff Derouen, Executive Director 
Public Service Commission 
P. 0. Box615 
Frankfort, Kentucky 40602 

Fax Numbers: 
Division of Financial Analysis 
Division of Engineering 
Division of General Counsel 

(502) 564-1 582 
(502) 564-1 582 
(502) 564-3460 

Filings Division (502) 564-3460 

Case related filings: Original & 10 copies 
Tariffs/Specid Contracts: Original & 4. Copies 

Gary Larimore - Executive Director 
Clem Wethington 
Randall Kelley 

G.Larimoie@lirwa.org 
~ .~e th ing ton@krwa .o rg  
R. I<elley@krwa. org 

Mailing A d d r m  
Kentucky Rural Water Association 
3521 Spring Hollow Avenue, Bowling Green, Kentucky 42104 

Julie Roney (502) 564-341 0 Julie.Roney@ky .gov 
(502) 564-01 11 - Fax 

Mailinp Address: 
Division of Water 
200 Fair Oaks Lane, 4th Floor, Frankfort, Kentucky 40601 

Kim Padgett: Rural Community Assistance Program (502)875-5863 khpadgett@kaca.oig 

Damon R. Talley: (270)358-3 187 

Shawn Weir: Kentucky Association of Counties (502)223-7667 

dr.talley@windstream.riet 

shawn.weir@kaco.org 

mailto:G.Larimoie@lirwa.org
mailto:shawn.weir@kaco.org

