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A T T O R N E Y S  AT L A W  

September 11, 2012 

la$E 
Jeff DeRouen 
Executive Director 
Public Service Commission 
211 Sower Boulevard, P.O. Box 615 
Frankfort, Kentucky 40602-0615 

SEP 1 1  2012 

PUBLIC SERVICE 
COMMISSIQN 

Re: In the Matter of: An Examination of the Application of the 
Fuel Adjustment Clause of Big Rivers Electric Corporation 
from November 1, 2011 Through April 30, 2012, Public 
Service Commission, Case No. 2012-00323 

Dear Mr. DeRouen: 

Enclosed for filing are an  original and ten copies of Big Rivers Electric 
Corporation’s responses to the requests for information contained in the 
Appendix to  the Public Service Commission’s August 22, 2012, Order in 
the above referenced matter. 

Sincerely, 

Tyson Kamuf 

TAWej 
Enclosures 

cc: Albert Yockey 

1rm St Ann Building 

PO Box 727 

L aboro, Kentucky 

42302-0727 

wwwwesrlcylaw com 



RIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION OF THE APPLICATION OF THE FUEL, ADJUSTMENT 
CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 
FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 

CASE NO. 2012-00323 

YERIFICATION 

I, Ldawrence V. (Larry) Baronowsky, veri@, state, and affirm that the data 
request responses filed with this verification for which I am listed as  a witness are 

a reasonable inquiry. 
true and accurate to the best of my knowledge, information, and belief formed 

COMMONWEALTH OF KENTUCIN ) 
COUNTY OF HENDERSON ) 

SUBSCRIBED AND SWORN TO before me by Lawrence V. (Larry) 
Baronowsky on this the p d a y  of September, 2012. 

Notary Public, Ky. State at Large 
My Commission Expires I -I 2-1 3 



BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION OF THE APPLICATION OF THE FUEL ADJUSTMENT 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

CASE NO. 2012-00323 

VERIFICATION 

I, Ralph A. Ashworth, veri@, state, and affirm that the data request 
responses filed with this verification for which I am listed as a witness are true and 
accurate to the best of my knowledge, information, and belief formed after a 
reasonable inquiry. 

Ral th  A. Ashworth 

COMMONWEALTH OF KENTUCKY ) 
COUNTY OF HENDERSON ) 

SUBSCRIBED AND SWORN TO before me by Ralph A. Ashworth on this the 
&day of September, 2012. 

Notary Public, Ky. State at Large 
My Commission Expires / - I  2-1 3 



BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION OF THE APPLICATIQN OF THE FUEL ADJUSTMENT 
CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 
FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 

CASE NO. 2012-00323 

VERIFICATION 

T, Michael J. (Mike) Mattox, verify, state, and affirm that the data request 
responses filed with this verification for which I am listed as a witness are true and 
accurate to the best of my knowledge, information, and belief formed after a 
reasonable inquiry. 

COMMONWEALTH OF KENTTJCKY ) 
COTJNTY OF HENDERSON ) 

SUBSCRIBED AND SWORN TO before me by Michael J. (Mike) Mattox on 
this thez'if-dag of September, 2012. 

- F& W A Y L  
Notary Public, Icy. State at Large 
My Commission Expires 1 - 12-/ 3 



BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION OF THE APPLICATION OF THE FIJEL ADJUSTMENT 
CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 
FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 

CASE NO. 2012-00323 

VERIFICATION 

I, Mark W. McAdams, verify, state, and affirm that the data request 
responses filed with this verification for which I am listed as a witness are true and 
accurate to the best of my knowledge, information, and belief formed after a 
reasonable inquiry. 

COMMONWEALTH OF KENTTJCKY ) 
COTJNTY OF HENDERSON ) 

STJBSCRIBED AND SWORN TO before me by Mark W. McAdams on this the 
day of September, 2012. 

Notary Public, Ky. State at Large 
My Commission Expires I - f 2 - / 3 
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COMMONWEALTH OF KENTUCKY 
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OF BIG RIVERS ELECTRIC CORPORATION ) 00323 
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) NOVEMBER 1,2011 THROUGH APRIL 30,2012 
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FILED: September 11,2012 





BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
JUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 1) For the period from November 1, 2011 through April 30, 2012, 
list each vendor from whom coal was purchased and the quantities and 
the nature of each purchase (e.g., spot or contract). For the period under 
review in total, provide the percentage of purchases that were spot versus 
contract. For contract purchases, state whether the contract has been 
filed with the Commission. I f  no, explain why it has not been filed. 

Response) Please see the schedule below. 

Purchase Vendor 

Alliance Coal 
Alliance Coal 
Allied Resources 
Allied Resources 
Armstrong Coal 
Armstrong Coal 
Coal Network 
ExxonMobil 
Foresight Coal Sales 
KenAmerican Resources 
Marathon Petroleum Co. 
Oxbow Carbon & Minerals 
Oxford Mining 
Oxford Mining 
Patriot Coal Sales 
Peabody Coalsales 
Sebree Mining, LLC 
TCP Pet Coke 

Total Tonnage 

Percentage Spot Purchase Tons 
Percentage Contract Purchase Tons 
Percentage Total Purchase Tons 

Fuel Type 

Coal 
Coal 
Coal 
Coal 
Coal 
Coal 
Coal 

Pet Coke 
Coal 
Coal 

Pet Coke 
Pet Coke 

Coal 
Coal 
Coal 
Coal 
Coal 

Pet Coke 

Purchase 
Tonnage 

33 1,150.76 
96,630.95 

345,912.10 
21,504.80 

182,318.35 
108,200.02 
19,696.70 
49,863.74 
53,928.50 
21,132.49 
78,458.27 
18,557.37 

179,817.37 
109,560.67 
497,230.94 
79,790.00 
42,715.90 

100,869.19 
2,337,338.12 

26.77 % 
73.23 % 

100.00 % 

Contract 
Type 

Contract 
spot 

Contract 
Spot 

Contract 
spot 
spot 
spot 

Contract 
spot 

Contract 
spot 

Contract 
spot 

Contract 
spot 

Contract 
spot 

Case No. 2012-00323 
Response to Staff Item 1 

Witness: Mark W. McAdams 
Page 1 of 2 



BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION O F  THE APPLICATION O F  THE FUEL 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
JUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

CASE NO. 2012-00323 

Response  to Commission S t a f f s  Reques t  for Information 
dated Augus t  22,2012 

September 11,2012 

1 
2 

Big Rivers has filed its contract purchases with the Commission. 

3 

4 Witness) Mark W. McAdams 
5 

Case No. 2012-00323 
Response to Staff I tem 1 

Witness: M a r k  W. McAdams 
Page 2 o f  2 





IG RIVERS ELECTRIC CORPORATION 

9 
10 

11 

12 
13 

14 
1s 
16 

17 

18 
19 

20 

AN EXAMINATION OF 
JUSTMENT CLAUSE OF 

LICATION OF THE FUEL 
S ELECTRIC CORPORATION 

ROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September l l , 2 0  12 

Item 2) For the period from November 1, 2011 through April 30, 2012, 
list each vendor from whom natural gas was purchased for generation 
and the quantities and the nature of each purchase (e.g., spot or contract). 
For contract purchases, state whether the contract has been filed with the 
Commission. If  no, explain why it has not been filed. 

Response) Please see the schedule below. Big Rivers purchased natural gas 

from Atmos Energy under Atmos’ tariff-based Interruptible Sales Service (G-2) - 
Industrial and Billing Rate Code 11 WD. This tariff is on file with the Kentucky 
Public Service Commission. 

Starting in July 2010, Big Rivers began purchasing natural gas 

under a North American Energy Standards Board (“NAESB’) base contract for 
sale and purchase of natural gas. Actual purchases of gas are made using 
transaction confirmations that are governed by the NAESB contract. Big Rivers 
also entered into a contract with Texas Gas Transmission, LiLC for the 
transportation and storage and borrowing of gas to Big Rivers’ delivery point, the 
Reid Combustion Turbine. All of these contracts are on file with the Public 
Service Commission. 

Purchase Vendor Fuel Type MCF Contract Type 
Tariff based G-2 

Atmos Energy Natural Gas 46,860.70 (Contract) 
NJR Energy, LLC Natural Gas 16,7 14.00 spot 
Southwestern Energy Services Co. Natural Gas 4,679.00 spot 

Witness) Michael J. Mattox 

Case No. 2012-00323 
Response to Staff Item 2 

Witness: Michael J. Mattox 
Page 1 of 1 





BIG RIVERS ELECTRIC CORPORATION 

1 

2 

3 
4 

5 
6 

7 

8 

9 
10 

11 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
STMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 3) State whether Big Rivers engages in hedging activities far its 
coal or natural gas purchases used for generation. I f  yes, describe the 
hedging activities in detail. 

Response) Big Rivers does not engage in financial hedging activities regarding 
its coal or natural gas purchases used for generation. 

Witnesses) Mark W. McAdams (Coal) and 
Michael J .  Mattox (Natural Gas) 

Case No. 2012-00323 
Response to Staff Item 3 

Witnesses: Mark W. NIcAdams (Coal) and 
Michael J. Mattox (Natural Gas) 

Page 1 of 1 





BIG RIVERS ELECTRIC CORPORATION 

1 
2 

3 

4 

5 

6 
7 
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9 
10 
11 
12 

13 
14 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

M NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 4) For each generating station or unit for which a separate coal 
pile is maintained, state, for the period from November 1, 2011 through 
April 30, 2012, the actual amount of coal burned in tons, the actual 
amount of coal deliveries in tons, the total hW% generated, and the actual 
capacity factor at which the plant operated. 

Response) Please see the schedule below. The North American Electric 
Reliability Corporation’s Generating Availability Data System defines Capacity 
Factor as the value equal to the net MWh produced divided by the product of the 
hours in the period times the unit rating in Net MWs, which is the formula for 
this response. 

Plant 
Reid Station (Coal) 
Station Two (Coal) * 
Green Station (Coal) 
Green Station (Pet Coke) ** 
Coleman Station (Coal) 
Wilson Station (Coal) 
Wilson Station (Pet Coke) ** 

Coal & 
Pet Coke 

Burn 
(Tons) 

0.00 
315,587.66 
512,890.45 
71,357.34 

729,824.21 
572,163.46 
119,645.00 

Coal & 
Pet Coke 
Receipts 
(Tons) 

1,735.70 
353,820.76 
481,408.63 
99,846.35 

752,942.80 
499,681.66 
147,902.22 

Capacity 
Factor 

(Net MWh) / 
(Period Hrs x 

Net kvvh MW rating) 

691,604,870 70.31 % 
1,183,077,581 59.66 % 

( 1 0,4 3 5,000) -3.19 % 

1,526,572,820 78.89 % 
1,524,828,649 83.71 % 

* Net of City of Henderson. City of Henderson generation take was 266,669,000 kWhs. 
** Net kWh and Capacity Factor includes energy from burning Coal and Pet Coke 

Witness) Mark W. McAdams 

Case No. 2012-00323 
Response to Staff Item 4 

Witness: Mark W. McAdams 
Page 1 of 1 





BIG RIVERS ELECTRIC CORPORATION 

1 
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4 

5 

6 
7 
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9 
10 

11 
12 
13 

14 

1s 

16 
17 
18 

19 
20 
21 
22 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 5) List all f irm power commitments for Big Rivers froin November 
1, 2011 through April 30, 2012 for (a) purchases and (b) sales. This list 
shall identify the electric utility, the amount of commitment in m, and 
the purpose of the commitment (e.g., peaking, emergency). 

Res p on se) 
(a) Purchases: 

Southeastern Power Administration (SEPA), up to 178 MW, 
energy for system. A force majeure, previously declared by 
SEPA for this contract due to dam safety issues at Wolf Creek 
and Center Hill dams on the Cumberland System, remains in 
effect. Currently SEPA is providing a run-of-the-river schedule 
that Big Rivers has the right to refuse. 

Additional purchases are shown on the attached table. 

(b) Sales: 
Sales are shown on the attached table. 

Witness) Michael J. Mattox 

Case No. 2012-00323 
Response to Staff Item 5 

Witness: Michael J. Mattox 
Page 1 of 1 



1 
2 
3 
4 
5 
6 
7 
8 
9 
10 

ivers Electric Corporatio 
Fir rchase s/Sale s 

bhvernber 1,2011 through April 30,2012 

Buy/Sell Utilitiy MW Purpose 
BUY Union Electric (Ameren) 49 Back-2-Back 
BUY EDF Trading North America 49 Back-2-Back 
BUY Cargill Power Markets 100 Economy 
SELL Constellation Energy Commodities 48 Back-2-Back 
SELL EDF Trading North America 48 Back-2-Back 
SELL AEP Service Corporation 50 Excess 
SELL AEP Service Corporation 50 Excess 
SELL Cargill Power Markets 50 Excess 
SELL AEP Service Corporation 50 Excess 

Case No 2012-00323 
Witness: Michael J. Mattox 

Attachment for Response to Staff Item 5 
Page 1 of 1 





TG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATI 

CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item6) 
utilities for the period November 1, 2011 through April 30, 2012. 

Provide a monthly billing summary of sales to all electric 

Response) Please see the attached monthly billing summaries for sales to all 
electric utilities for the period November 1, 2011, through April 30, 2012. 

Witness) Ralph A. Ashworth 

Case No. 2012-00323 
Response to Staff Item 6 

Witness: Ralph A. Ashworth 
Page 1 of 1 
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BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATTON OF THE APPLICATION OF THE FUEL 
JUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 7) 
November 1, 2011 through April 30, 2012. 

List Big Rivers’ scheduled, actual, and forced outages from 

Response) Please see the attached summary for the requested information 
regarding scheduled (“S’), actual (“A), and forced (“F’) outages. 

Witness) Lawrence V. Baronowsky 

Case No. 2012-00323 
Response to Staff Itern 7 

Witness: Lawrence V. Baronowsky 
Page 1 of 1 
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BIG RIVERS ELECTRIC C RPORATION 

AN EXAMINATION OF N OF THE FUEL 
JUSTMENT CLAUSE OF R TRIC CORPORA 

FROM NOVIEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

1 Item 8) 
2 

List all existing fuel contracts categorized as long-term (Le., 
one year or more in length). Provide the following information for  each 

3 contract: 
4 

5 
6 

7 
8 

9 
10 
11 
12 
13 
14 
15 
16 

17 
18 

19 
20 
21 
22 Response) 
23 
24 Witness) 
25 

a. 
b. 
C. 

d. 
e. 

f i  
g* 

h. 

1. 

j .  

12. 

Supplier‘s name and address; 
Name and location of production facility; 
Date when contract was executed; 
Duration of  contract; 
Date(s) of each contract revision, modification, or 
amendment; 
Annual tonnage requirements; 
Actual annual tonnage received since the contract’s 
inception; 
Percent of annual requirements received during the 
contract’s term; 
Base price in dollars per ton; 
Total amount of price escalations to date in dollars per 
ton; and 
Current price paid for coal under the contract in  dollars 
per ton (i + j ) .  

Please see the attached schedule. 

Mark W. McAdams 

Case No. 2012-00323 
Response to Staff Item 8 

Witness: Mark W. McAdams 
Page 1 of 1 



Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

A. NAME / ADDRESS: 

B. PRODUCTION FACILITY: 

C. CONTRACT EXECUTED DATE: 

D. CONTRACT DURATION: 

E. CONTRACT AMENDMENTS: 

F. ANNUAL TONNAGE 
REQTJIREMENTS: 

G. ACTUAL TONNAGE: 

H. PERCENT OF ANNUAL 
REQUIREMENTS: 

Marathon Petroleum 
539 South Main Street 
Findlay, OH 45840 

Coker Facility 
Garyville, Louisiana 

November 30,2000 
July 17, 2009 (Assumed by Big Rivers Electric) 

December 31,2011 

None 

2009 - 183,014 tons ( 400,000 / 365x 167)  
2010 - 400,000 tons 
201 1 - 400,000 tons 

2009 - 217,477.00 tons 
20 10 (Jan-Apr) - 138,478.83 tons 
2010 (May-Oct) - 205,671.39 tons 
2010/2011 (Nou-Apr) - 178,591.11 tons 
2011 (May-Oct) - 267,563.78 tons 
201 1/20 12 (Nov-Apr) - 78,458.27 tons 

2009 - 100.00 % * 
2010 - 100.00 % * 
2011 - 100.00 % * 

* Annual tonnage requirements are based an an estimate. Big Rivers is contracted to receive one.half of Marathon 
Petroleum's coker production. The amount received within a given year is considered to be 100% of the annual 
requirement. 

I. BASE PRICE: 2009 (GreenNVilson) - $ 13.3700 per ton 
2010 (GreenNVilson) - $ 13.3700 per ton 
201 1 (Greef l i lson)  - $ 13.3700 per ton 

J. ESCALATIONS TO DATE Wilson Plant (Barainn Fee) 
4 t h  Quarter 2009 - $1.7500 per ton 
1st Quarter 2010 - $ 1.7900 per ton 
2nd Quarter 2010 - $ 1.8300 per ton 
3 r d  Quarter 2010 - $ 1.8500 per ton 
4th Quarter 2010 - $ 1.8400 per ton 
1st Quarter 2011 - $ 1.9300 per ton 
2nd Quarter 2011 - $2.0300 per ton 
3 r d  Quarter 2011 - $2.1300 per ton 
4th Quarter 2011 ~ $ 1.2900 per ton 

I<. CURRENT CONTRACT PRICE: N/A - complete 

Case No. 2012-00323 
Witness: Mark W. McAdams 

Attachment for Response to Staff Itern 8 
Page 1 of 16 



Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

A. NAME /ADDRESS: Oxford Mining Company 
544 Chestnut Street 
Coshocton, OH 43812 

B. PRODUCTION FACILITY: Schoate Preparation Plant 
Muhlenberg County, Kentucky 

C. CONTRACT EXECUTED DATE: October 31, 2007 
July 17, 2009 (Assumed by Big Rivers Electric) 

D. CONTRACT DURATION: Terminated March 2,2012 

E. CONTRACT AMENDMENTS: 

F. ANNUAL TONNAGE 
REQTJIREMENTS: 

July 1, 2010 (Amended and Restated) 

2009 Quality A - 50,411 tons ( 200,000 / 365 x 92) 
2009 Quality B - 75,616 tons ( 300,000 / 365 x 92) 
2010 Quality A - 185,146 tons 
2010 Quality B - 564,854 tons 
2011 Quality B - 750,000 tons 
2012 Quality B or C (Optional) - 800,000 tons 
2013 Quality B or C (Optional) - 200,000 tons 
2014 Quality B or C (Optional) - 800,000 tons 
2014 Quality B or C (Optional) - 200,000 tons 
2015 Quality B or C (Optional) - 800,000 tons 
2015 Quality B or C (Optional) - 200,000 tons 
2016 Quality B or C (Optional) - 800,000 tons 

G .  ACTTJAL TONNAGE: 

H. PERCENT OF ANNTJAL 
REQTJIREMENTS: 

2009 Quality A - 86,816.95 tons 
2009 Quality B - 77,388.86 tons 
2010 Quality A (Jan-Apr) - 129,917.81 tons 
2010 Quality B (Jan-Apr) - 137,397.15 tons 
2010 Quality A (May-Oct) - 176,658.83 tons 
2010 Quality B (May-Oct) - 191,876.67 tons 
2010/2011 Quality B (Nou-Apr) - 368,579.66 tons 
20 11 Quality B (May-Oct) - 366,146.2 1 tons 
2011/2012 Quality B (Nov-Apr) - 179,817.37 tons 

2009 Quality A - 172.22 % 
2009 Quality B - 102.34 % 
2010 Quality A - 165.59 % 
2010 Quality B - 80.70 % 
20 11 Quality B - 97.29 % 
2012 Quality B - 7.74 % 

Case No. 2012-00323 
Witness: Mark W. McAdarns 

Attachment for Response to Staff Item 8 
Page 2 of 16 



Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

Oxford Mining Companv Fuel Contract Information (continued) 

I. BASE PRICE: 2009 Quality A - $33.7531 per ton 
2009 Quality B - $ 30.7146 per ton 
2010 Quality A - $ 34.7656 per ton 
2010 Quality B (Jan-Jun) - $ 31.6365 per ton 
2010 Quality B (Jul-Sept) - $ 31.4822 per ton 
2011 Quality B - $32.4366 per ton 
2012 Quality B (Optional) - $42.8442 per ton 
2012 Quality C (Optional) - $48.1545 per ton 
2012 Quality D - $ 51.5246 per ton 
2013 Quality B (Optional) - $44.8392 per ton 
2012 Quality C (Optional) - $50.2920 per ton 
2013 Quality D - $ 53.7096 per ton 
2014 Quality B (Optional) - $46.9182 per ton 
2012 Quality C (Optional) - $52.5195 per ton 
2014 Quality D - $ 55.9866 per ton 
2015 Quality B (Optional) - $49.0812 per ton 
2012 Quality C (Optional) - $54.8370 per ton 
2015 Quality D - $ 58.3566 per ton 

J. ESCALATION TO DATE: None 

K. CURRENT CONTRACT PRICE: $42.8442 - Jan-March 2,2012 

Case No. 2012-00323 
Witness: Mark W. McAdams 

Attachment for Response to Staff Item 8 
Page 3 of 16 



A. NAME /ADDRESS: 

Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

B. PRODUCTION FACILITY: 

C. CONTRACT EXECUTED DATE: 

D. CONTRACT DURATION: 

E. CONTRACT AMENDMENTS: 

F. ANNTJAL TONNAGE 
REQUIREMENTS: 

G. ACTTJAL TONNAGE: 

H. PERCENT OF ANNTJAL 
RE QTJIREMENTS : 

I. BASE PRICE: 

J. ESCALATIONS TO DATE: 

K. CTJRRENT CONTRACT PRICE: 

Patriot Coal Sales, LLC. 
12312 Olive Boulevard, Suite 400 
St. Louis, Mo 63141 

Freedom Mine 
Henderson County, Kentucky 

January 1,2009 
July 17, 2009 (Assumed by Big Rivers Electric) 

December 31, 2012 

November 1, 2008 
November 1,2010 
June 2,2011 

2009 - 283,671 tons ( 620,000 / 365x 167) 
2010 - 1,000,000 tons 
2011 - 1,000,000 tons 
2012 - 108,000 tons 

2009 - 289,814.70 tons 
2010 (Jan-Apr) - 306,690.40 tons 
2010 (May-Oct) - 474,806.80 tons 
2010/2011 (Nou-Apr) .- 519,124.98 tons 
2011 (May-Oct) - 513,773.00 tons 
2012 (Nov-Apr) - 166,814.40 tons 

2009 - 102.17 % 
2010 - 98.26 % 
2011 - 98.96 % 
2012 - 28.10 % 

2009 - $38.5000 per ton 
2010 - $39.5010 per ton 
2011 - $40.4998 per ton 
2012 - $43.2190 per ton 

2nd Quarter 20 10 - $0.5456 per ton 
3 r d  Quarter 2010 - $0.9582 per ton 
4th Quarter 2010 - $0.8670 per ton 
1st Quarter 20 11 - $ 1.1342 per ton 
2nd Quarter 2011 - $ 1.8822 per ton 
3rd  Quarter 20 11 - $2.4500 per ton 
4th Quarter 2011 - $2.7192 per ton 

2012 ~ $43.2190 per ton 

Case No. 2012-00323 
Witness: Mark W. McAdams 

Attachment for Response to Staff Item 8 
Page 4 of 16 



Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

A. NAME / ADDRESS: 

B. PRODUCTION FACILITY: 

C. CONTRACT EXECUTED DATE: 

D. CONTRACT DURATION: 

E. CONTRACT AMENDMENTS: 

F. ANNTJAL TONNAGE 
REQUIREMENTS: 

G. ACTUAL TONNAGE: 

H. PERCENT OF ANNUAL 
REQUIREMENTS: 

I. BASE PRICE: 

J. ESCALATIONS TO DATE: 

K. CTJRRENT CONTRACT PRICE 

Foresight Coal Sales, LLC 
380 1 PGA Boulevard 
Palm Beach Gardens, FL 33410 

Shay #1 Mine 
Macoupin County, Illinois 

March 20, 2009 
July 17, 2009 (Assumed by Big Rivers Electric) 

June 30,2012 

April 27,2010 
(Modification to Quantity, Reduction in  Base Price, 
and Term Extension) 
January 1,2012 

2009 - 94,880 tons 
2010 - 230,000 tons 
2011 - 175,120 tons 

2009 - 69,036.30 tons 
2010 (Jan-Apr) - 25,889.30 tons 
2010 (May-Oct) - 190,554.00 tons 
2010/2011 (Nou-Apr) - 75,383.72 tons 
2011 (May-Oct) - 61,332.40 tons 
2011/2012 (Nov-Apr) - 53,928.50 tons 

2009 - 72.76 % 
2010 - 108.45 % 
2011 - 82.33 % 
2012 - 7.69 % 

2009 - $61.0009 per ton 
2010 - $ 50.4200 per ton 
2011 - $50.4200 per ton 
2012 - $50.4200 per ton 

None 

2012 - $ 50.4200 per ton 

Case No. 2012-00323 
Witness: Mark W. McAdams 

Attachment for Response to Staff Item 8 
Page 5 of 16 



Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

A. NAME / ADDRESS: 

B. PRODUCTION FACILITY 

C. CONTRACT EXECUTED DATE: 

D. CONTRACT DLJRATION: 

E. CONTRACT AMENDMENTS: 

F. ANNUAL TONNAGE 
REQUIREMENTS: 

G. ACTUAL TONNAGE: 

H. PERCENT OF ANNUAL 
REQUIREMENTS: 

I. BASE PRICE: 

J. ESCALATIONS TO DATE: 

K. CURRENT CONTRACT PRICE: 

Allied Resources, Inc. 
15 New Steamport Road 
Sebree, KY 42455 

Onton No. 9 Mine 
Webster County, Kentucky 

January 1,2009 
July 17, 2009 (Assumed by Big Rivers Electric) 

December 31, 2011 

None 

2010 - 650,000 tons 
20 11 - 500,000 tons 

2010 (Jan-Apr) - 234,587.06 tons 
2010 (May-Oct) - 296,812.05 tons 
2010/2011 (Nou-Apr) - 256,329.50 tons 
2011 (May-Oct) - 249,880.70 tons 
2011/2012 (Nov-Apr) - 116,275.00 tons 

2010 - 99.02% 
201 1 - 99.82% 

Quality A 2011 ~ $47.0106 per ton 
Quality B 2011 - $ 46.3086 per ton 
Quality C 2011 - $45.3726 per ton 

None 

N/A - Complete 

Case No. 2012-00323 
Witness: Mark W. McAdams 

Attachment for Response to Staff Item 8 
Page 6 of 16 



Rig Rivers Electric Corporation 
Long-Term Fuel Contract Information 

A. NAME / ADDRESS: 

B. PRODUCTION FACILITY: 

C. CONTRACT EXECUTED DATE: 

D. CONTRACT DURATION: 

E. CONTRACT AMENDMENTS: 

F. ANNUAL TONNAGE 
REQUIREMENTS: 

G. ACTUAL TONNAGE: 

H. PERCENT OF ANNUAL 
REQTJIREMENTS: 

I. BASE PRICE: 

J .  ESCALATIONS TO DATE: 

K. CURRENT CONTRACT PRICE: 

Alliance Coal, LLC 
1717 South Boulder Avenue 
Tulsa, OK 74119 

Cardinal Mine 
Hopkins County, Kentucky 

July 7, 2010 

December 31,2013 

March 6, 2012 (Revised trucking/diesel fuel adj) 

2011 - 600,000 tons 
2012 - 750,000 tons 
2013 - 750,000 tons 

2011 (Nov-Apr) - 218,179.81 tons 
2011 (May-Oct) - 344,882.90 tons 
2011/2012 (Nov-Apr) - 331,150.76 tons 

2011 - 107.38 % 
2012 - 33.32 % 

Quality A 2011 - $ 50.6904 per ton 
Quality B 2011 - $51.6504 per ton 
Quality C 2011 - $49.2461 per ton 
Quality D 201 1 - $47.4996 per ton 

Quality A 2012 ~ $52.9704 per ton 
Quality B 2012 - $ 53.9736 per ton 
Quality C 2012 - $ 51.4622 per ton 
Quality D 2012 - $49.6363 per ton 

Quality A 2013 - $ 55.3536 per ton 
Quality B 2013 - $ 56.4024 per ton 
Quality C 2013 - $ 53.7773 per ton 
Quality D 2013 - $51.8696 per ton 

None 

Quality A 2012 - $ 52.9704 per ton 
Quality B 2012 - $ 53.9736 per ton 
Quality C 2012 - $ 51.4622 per ton 
Quality D 2012 - $ 49.6363 per ton 

Case No. 2012-00323 
Witness: Mark W. NIcAdams 

Attachment for Response to Staff Item 8 
Page 7 of 16 



Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

A. NAME / ADDRESS: 

B. PRODUCTION FACILITY: 

C. CONTRACT EXECUTED DATE: 

D. CONTRACT DURATION: 

E. CONTRACT AMENDMENTS: 

F. ANNUAL TONNAGE 
REQUIREMENTS: 

G. ACTTJAL TONNAGE: 

H. PERCENT OF ANNUAL 
REQTJIREMENTS: 

I. BASE PRICE: 

Allied Resources, Inc. 
15 New Steamport Road 
Sebree, KY 42455 

Onton No. 9 Mine 
Webster County, Kentucky 

July 18, 2010 

December 31,2015 

April 29,201 1 
November 17,201 1 
March 29, 20 12 - Contract Assigned from Allied 

Resources to Sebree Mining, LLC 

20 11 - 250,000 tons 
2012 - 750,000 tons 
2013 - 960,000 tons 
2014 - 800,000 tons 
2015 - 890,000 tons 
20 16 - 900,000 tons 

2011 (Jan-Apr) - 68,149 tons 
2011 (May-Oct) - 129,770 tons 
2012 (Nov-Apr) - 229,637 tons 

2011 - 96.26 % 
20 12 - 30.62 % 

Quality A Sebree Complex 2011 - $ 50.5308 per ton 
Quality B Sebree Complex 2011 - $48.6790 per ton 
Quality C Sebree Complex 201 1 - $47.1086 per ton 
Quality D Sebree Complex 2011 - $ 44.2420 per ton 
Quality A Steamport Dock 201 1 - $ 49.9335 per ton 
Quality B Steamport Dock 201 1 - $ 48.0800 per ton 
Quality C Steamport Dock 2011 - $ 46.5083 per ton 
Quality D Steamport Dock 2011 - $43.6414 per ton 
Quality A Coleman Station 2011 - $ 59.4325 per ton 
Quality A Sebree Complex 2012 - $ 52.5500 per ton 
Quality B Sebree Conzplex 2012 - $ 50.6259 per ton 
Quality C Sebree Complex 2012 _. $ 48.9946 per ton 
Quality D Sebree Complex 2012 $46.0108 per ton 
Quality A Steamport Dock 2012 - $ 5 1.9551 per ton 
Quality B Steampart Dock 2012 - $ 50.0269 per ton 
Quality C Steamport Dock 2012 - $48.3943 per ton 
Quality D Steamport Dock 2012 - $45.4102 per ton 

Case No. 2012-00323 
Witness: Mark W. McAdams 

Attachment for Response to Staff Item 8 
Page 8 of 16 



Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

Allied Resources, Inc. IExecution Date - July 18. 20101 Fuel Contract Information (continued) 

BASE PRICE (continued front prior 
P W d  

Quality A Sebree Complex 2013 - $ 54.9153 per ton 
Quality B Sebree Complex 2013 - $ 53.8668 per ton 
Quality C Sebree Complex 2013 - $ 52.1824 per ton 
Quality D Sebree Complex 2013 - $49.1854 per ton 

Quality A Steamport Dock 2013 - $ 54.3204 per ton 
Quality B Steamport Dock 2013 - $53.1133 per ton 
Quality C Steamport Dock 2013 ~ $51.4303 per ton 
Quality D Steamport Dock 2013 - $48.4308 per ton 

Quality A Sebree Complex 2014 - $ 57.6621 per ton 
Quality B Sebree Complex 2014 - $55.6405 per ton 
Quality C Sebree Complex 2014 - $ 53.8706 per ton 
Quality D Sebree Complex 2014 - $ 50.5978 per ton 

Quality A Steamport Dock 201 4 - $ 57.0672 per ton 
Quality B Steamport Dock 2014 - $55.0415 per ton 
Quality C Steamport Dock 2014 - $ 53.2703 per ton 
Quality D Steamport Dock 2014 - $49.9994 per ton 

Quality A Sebree Complex 201 5 - $ 6  1.691 1 per ton 
Quality B Sebree Complex 2015 - $ 59.5694 per ton 
Quality C Sebree Complex 201 5 - $ 57.7 116 per ton 
Quality D Sebree Complex 2015 - $ 54.2146 per ton 

Quality A Steamport Dock 2015 - $61.0512 per ton 
Quality B Steamport Dock 201 5 - $58.9399 per ton 
Quality C Steamport Dock 2015 - $ 57.0745 per ton 
Quality D Steamport Dock 2015 - $ 53.5832 per ton 

Quality B Sebree Complex 2016 - $62.4897 per ton 
Quality C Sebree Complex 2016 - $60.7085 per ton 
Quality D Sebree Complex 2016 - $ 57.8600 per ton 

Quality B Steamport Dock 2016 - $61.1910 per ton 
Quality C Steamport Dock 201 6 - $ 59.4090 per ton 
Quality D Stea.mport Dock 2016 - $ 56.5598 per ton 

Case No. 2012-00323 
Witness: Mark W. McAdarns 

Attachment for Response to Staff Item 8 
Page 9 of 16 



Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

Allied Resources, Inc. L%~cution Date - July 18.20101 Fuel Contract Information (continued) 

J. ESCALATIONS TO DATE: None 

K. CURRENT CONTRACT PRICE: N/A - Assigned to Sebree Mining, LLC (ERE 11002s) 

Case No. 2012-00323 
Witness: Mark W. McAdams 

Attachment for Response to Staff Itern 8 
Page 10 of 16 



A. NAME / ADDRESS: 

Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

B. PRODUCTION FACILITY: 

C. CONTRACT ASSIGNMENT DATE: 

D. CONTRACT DURATION: 

E. CONTRACT AMENDMENTS: 

F. ANNUAL TONNAGE 
REQTJIREMENTS: 

G. ACTUAL TONNAGE: 

H. PERCENT OF ANNTJAL 
REQTJIREMENTS: 

I. BASE PRICE: 

Sebree Mining, LLC 
15 New Steamport Road 
Sebree, KY 42455 

Onton No. 9 Mine 
Webster County, Kentucky 

March 29,2012 

December 31, 2015 

March 29,2012 -. Contract Assigned to Sebree 
Mining, LLC 

201 1 - 250,000 tons 
2012 - 750,000 tons 
2013 - 960,000 tons 
2014 - 800,000 tons 
2015 - 890,000 tons 
2016 - 900,000 tons 

201 1 (Jan-Apr) - 68,149 tons 
2011 (May-Oct) - 129,770 tons 
2012 (Nov-Apr) - 229,637 tons 

2011 - 96.26 % 
2012 - 30.62 % 

Quality A Sebree Complex 2011 - $ 50.5308 per ton 
Quality B Sebree Complex 2011 - $48.6790 per ton 
Quality C Sebree Complex 2011 - $47.1086 per ton 
Quality D Sebree Complex 2011 - $ 44.2420 per ton 

Quality A Steamport Doclz 2011 - $49.9335 per ton 
Quality B Steamport Dock 2011 - $ 48.0800 pes ton 
Quality C Steamport Dock 2011 - $46.5083 per ton 
Quality D Steamport Dock 2011 - $ 43.6414 per ton 

Quality A Coleman Station 201 1 ~ $ 59.4325 per ton 

Quality A Sebree Complex 2012 - $52.5500 per ton 
Quality B Sebree Complex 2012 - $ 50.6259 pes ton 
Quality C Sebree Complex 2012 - $48.9946 per ton 
Quality D Sebree Complex 2012 - $ 46.0108 per ton 

Quality A Steamport Dock 2012 - $ 51.9551 per ton 
Quality B Steamport Dock 2012 - $ 50.0269 per ton 
Quality C Steamport Dock 2012 - $48.3943 per ton 
Quality D Steamport Dock 2012 - $ 45.4102 per ton 

Case No. 2012-00323 
Witness: Mark W. McAdams 

Attachment for Response to Staff Item 8 
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Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

Sebree Mining. LLC. IExecution Date - March 29,20121 Fuel Contract Information (continuedl 

BASE PRICE (continued from prior 
Page) 

Quality A Sebree Complex 2013 - $ 54.9153 per ton 
Quality B Sebree Complex 2013 - $ 53.8668 per ton 
Quality C Sebree Complex 2013 - $ 52.1824 per ton 
Quality D Sebree Complex 2013 - $49.1854 per ton 

Quality A Steamport Dock 2013 - $ 54.3204 per ton 
Quality B Steamport Dock 2013 - $53.1133 per ton 
Quality C Steamport Dock 2013 - $ 51.4303 per ton 
Quality D Steamport Dock 2013 - $48.4308 per ton 

Quality A Sebree Complex 2014 - $57.6621 per ton 
Quality B Sebree Complex 2014 - $ 55.6405 per ton 
Quality C Sebree Complex 2014 - $ 53.8706 per ton 
Quality D Sebree Complex 2014 - $ 50.5978 per ton 

Quality A Steamport Dock 2014 - $ 57.0672 per ton 
Quality B Steamport Dock 2014 - $ 55.0415 per ton 
Quality C! Steamport Dock 201 4 - $ 53.2703 per ton 
Quality D Steamport Dock 201 4 - $ 49.9994 per ton 

Quality A Sebree Complex 2015 - $61.6911 per ton 
Quality B Sebree Complex 2015 ~ $59.5694 per ton 
Quality C Sebree Complex 201 5 __ $ 57.7 116 per ton 
Quality D Sebree Complex 2015 - $ 54.2 146 per ton 

Quality A Steamport Dock 2015 - $ 6  1.0512 per ton 
Quality B Steamport Dock 201 5 - $ 58.9399 per ton 
Quality C Steamport Dock 2015 - $ 57.0745 per ton 
Quality D Steamport Dock 2015 - $ 53.5832 per ton 

Quality B Sebree Complex 2016 - $ 62.4897 per ton 
Quality C! Sebree Complex 2016 ~ $ 60.7085 per ton 
Quality D Sebree Complex 2016 - $ 57.8600 per ton 

Quality B Steamport Dock 2016 - $61.1910 per ton 
Quality C Steamport Dock 201 6 - $ 59.4090 per ton 
Quality D Steamport Dock 2016 - $ 56.5598 per ton 

Case No. 2012-00323 
Witness: Mark W. McAdams 

Attachment far Response to Staff Item 8 
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Big Rivers Electric Corporation 
Lang-Term Fuel Contract Information 

Sebree Mining, LLC [Execution Date - March 29.20121 Fuel Contract Information (continuedl 

J. ESCALATIONS TO DATE: None 

K. CURRENT CONTRACT PRICE: Quality A Sebree Complex 2012 - $52.5500 per ton 
Quality B Sebree Complex 2012 - $ 50.6259 per ton 
Quality C Sebree Complex 2012 - $ 48.9946 per ton 
Quality D Sebree Complex 2012 - $46.0108 per ton 

Quality A Steamport Dock 2012 - $ 51.9551 per ton 
Quality B Steamport Dock 2012 - $ 50.0269 per ton 
Quality C Steamport Dock 2012 - $ 48.3943 per ton 
Quality D Steamport Dock 2012 - $45.4102 per ton 

Case No. 2012-00323 
Witness: Mark W. McAdarns 

Attachment for Response to Staff Item 8 
Page 13 of 16 



ig Rivers Electric Corporation 
Long-Term Fuel Contract Information 

A. NAME / ADDRESS: 

B. PRODUCTION FACILITY: 

C. CONTRACT EXECTJTED DATE: 

D. CONTRACT DURATION: 

E. CONTRACT AMENDMENTS: 

F. ANNUAL TONNAGE 
REQUIREMENTS : 

G. ACTTJAL TONNAGE: 

H. PERCENT OF ANNTJAL 
REQUIREMENTS: 

I. BASE PRICE: 

J. ESCALATIONS TO DATE: *** 

Armstrong Coal Company, Inc. 
7733 Forsyth Boulevard, Suite 1625 
St. Louis, MO 63105 

Parkway Mine 
Muhlenberg County, Kentucky 

July 30, 2010 

December 31, 2012 

January 1,2011 
May 26,2011 

201 1 - 250,000 tons 
20 12 - 500,000 tons 

2011 - 249,989.44 tons 
2012 - 111,840.56 tons 

2011 - 99.99 % 
2012 - 22.37 % 

2011 - $43.7494 per ton 
Quality A 2012 - $ 45.9894 per ton 
Quality B 2012 - $47.2512 per ton 

1st Quarter 20 11 - $0.038 1 per ton 
2 n d  Quarter 2011 - $ 1.4874 per ton 
3rd Quarter 2011 - $2.8314 per ton 
2nd Quarter 2011 - $2.9680 per ton 
1st Quarter 2012 - $5.4701 per ton 
2nd Quarter 2012 - $6.7954 per ton 

*** Escalations in prior filings were presented in $/MMB'I'U. 

K. CTJRRENT CONTRACT PRICE: Quality B 2012 - $ 47.2512 per ton 

Case No. 2012-00323 
Witness: Mark W. McAdarns 

Attachment for Response to Staff Item 8 
Page 14 of 16 



A. NAME / ADDRESS: 

Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

B. PRODTJCTION FACILITY: 

C. CONTRACT EXECTJTED DATE: 

D. CONTRACT DURATION: 

E. CONTRACT AMENDMENTS: 

F. ANNTJAL TONNAGE 
REQUIREMENTS: 

G. ACTUAL TONNAGE: 

H. PERCENT OF ANNUAL 
REQUIREMENTS: 

I. BASE PRICE: 

J. ESCALATIONS TO DATE: 

K. CURRENT CONTRACT PRICE: 

Patriot Coalsales, LLC 
12312 Olive Boulevard, Suite 400 
St. Louis, MO 63141 

Freedom Mine, Henderson County, KY; 
Grand Eagle Mine, Henderson County, KY; 
Highland Mine, Union County, KY 

October 24, 2011 

January 1, 2012 through 
December 31. 2015 

November 8,201 1 

2012 - 964,000 tons 
2013 - 700,000 tons 
2014 - 700,000 tons 
2015 - 700,000 tons 

2012 - (Jan-Apr) - 330,416.54 tons 

2012 - 34.28 % 

Highland 2012 - $48.0992 per ton 
Patriot Blend 2012 - $47.0624 per ton 

Highland 2013 - $50.0251 per ton 
Patriot Blend 2013 - $ 46.5608 per ton 

Highland 2014 - $ 52.0219 per ton 
Patriot Blend 2014 - $48.4220 per ton 

Highland 2015 - $54.1013 per ton 
Patriot Blend 2015 - $50.3558 per ton 

None 

Highland 20 12 $48.0992 per ton 
Patriot Blend 2012 $47.0624 per ton 

Case No. 2012-00323 
Witness: Mark W. McAdarns 

Attachment for Response to Staff Item 8 
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Big Rivers Electric Corporation 
Long-Term Fuel Contract Information 

A. NAME / ADDRESS: 

B. PRODUCTION FACILITY: 

C. CONTRACT EXECUTED DATE: 

D. CONTRACT DURATION: 

E. CONTRACT AMENDMENTS: 

F. ANNUAL TONNAGE 
REQTJIREMENTS: 

G. ACTUAL TONNAGE: 

H. PERCENT OF ANNUAL 
REQUIREMENTS: 

I. BASE PRICE: 

J. ESCALATIONS TO DATE: 

K. CURRENT CONTRACT PRICE: 

Armstrong Coal Company, Inc. 
7733 Forsyth Boulevard, Suite 1625 
St. Louis, MO 63105 

Parkway, Big Run, Ceralvo, East Fork, Kronos, 
Lewis Creek, and Equality Root Mines 
Muhlenberg and Ohio Counties, KY 

July 4, 2011 

January 1, 2012 through 
December 31,2015 

None 

2012 - 350,000 tons 
2013 - 400,000 tons 
2014 - 800,000 tons 
2015 - 875,000 tons 

2012 (Jan-Apr) - 44,744.91 

2012 - 12.78 % 

2012 - $47.2512 per ton 
2013 - $48.4012 per ton 
2014 - $51.3682 per ton 
2015 - $54.5123 per ton 

None 

2012 - $47.2512 per ton 

Case No. 2012-00323 
Witness: Mark W. McAdarns 

Attachment for Response to Staff Item 8 
Page 16 of 16 





BIG RIVERS ELECTRIC COR 
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AN EXAMINATION OF T E APPLICATION QF THE FUEL 
JUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 9) 

a. State whether Big Rivers regularly compares the price of 
its coal purchases to those paid by other electric utilities. 

6. Ifyes, state: 
(1) How Big Rivers’prices compare with those of other 

utilities for the review period. Include all prices 
used in the comparison in  cents per MMbtu. 

(2) The utilities that are included in this cornparison 
and their locations. 

Res ponse) 
12 
13 
14 

15 
16 

17 
1s 
19 
20 
21 
22 
23 
24 
25 Witness) 

a. Yes, Big Rivers has compared the price of its coal purchases 
with those paid by other electric utilities. 

b. 

(1) Big Rivers’ coal pricing is competitive with that of its 
cornparisan group for the review period. Attached hereto 
are tables and charts, on both a cents per MMBTU and a 
dollar per ton basis, providing the relevant supporting 
information. 
Utilities that  are included in this comparison are Kentucky- 
based companies. These utilities are identified an the 
attached tables and charts. 

(2) 

Mark W. McAdams 

Case No. 2012-00323 
Response to Staff Item 9 

Witness: Mark W. McAdarns 
Page 1 of 1 
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BIG RIVERS ELECTRIC CORPORATION 

1 
2 

3 
4 

5 

6 
7 
8 

9 

10 

1 1  
12 

13 
14 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
JUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 10) 
Order, that is delivered by: 

State the percentage of Big Rivers’ coal, as of the date of this 

a. Rail; 
b. Truck; or 
c. Barge. 

Response) 
a. Rail - None; 
b. Truck - 51%; 
c. Barge - 49%. 

Witness) Mark W. McAdams 

Case No. 2012-00323 
Response to Staff Item 10 

Witness: Mark W. McAdams 
Page 1 of 1 
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BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 

FROM NOVEMBER 1,2011 THROUGH APRIL 3O,2012 
JIJSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORA 

CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 11) 
a. 

b. 

C. 

d. 

e. 

Response) 
a. 

State Big Rivers’ coal inventory level in tons and in 
number of days’ supply as of April 30, 2012. Provide this 
information by generating station and in the aggregate. 
Describe the criteria used to determine number of days’ 
SUPP1Y- 
Compare Big Rivers’ coal inventory as of April 30, 2012 to 
its inventory target for that date for each plant and for 
total inventory. 
If actual coal inventory exceeds inventory target by 10 
days‘ supply, state the reasons for excessive inventory. 
(1) State whether Big Rivers expects any significant 

changes in its current coal inventory target within 
the next 12 months. 

(2) I f  yes, state the expected change and the reasons for 
this change. 

As of April 30, 2012, Rig Rivers generating stations individually 
and in the aggregate had the following inventory levels and 
days’ supply. 

Case No. 2012-00323 
Response to Staff Item 11 

Witness: Mark W. McAdams 
Page 1 of 3 



BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

1 

Total Inventory Level 

603,437.94 Big Rivers 
Electric System 
Reid Station 10,003.97 
Station I1 163,516.53 
Green Station 5 124,149.16 
Coleman Station 6 165109.84 
Wilson Station 7 140,658.44 

SystemlStation (In Tons) 1 

Number of Days’ Duration 
Supply 2 (In Days) 

36 137 

15 0 
78 151 
24 130 
38 168 
35 164 

Preceding 6 
Months 

Burn (In Tons) 
2,321,468.12 

0.00 
3 15,587.66 
584,247.79 
729,824.21 
69 1,808.46 

8 
9 

10 

11 

12 

13 

b. Days Burn = [ { Current Inventory (In Tons) / Preceding 6 
Months Burn (In Tons) ) ] x Duration (In Days) 
Big Rivers Electric Corparation’s Target Supply is the following 
range for each Station in days. 

c. 

Big Rivers Electric Corporation 
Coal Inventory Target Ranges 

Reid Station 16 - 20 Days 
Station I1 60 - 80 Days 
Green 30 - 60 Days 
Coleman 25 - 45 Days 
Wilson 30 - 60 Days 
Total System 30 - 60 Days 

d. The actual inventory, for each station and in the aggregate, does 
not exceed the inventory target by ten (10) days. 
(1) No. Big Rivers currently does not expect any significant 
changes in  its coal inventory target within the next twelve (12) 
months. 
(2) Not Applicable. 

e .  

Case No. 2012-00323 
Response to Staff Item 11 

Witness: Mark W. McAdams 
Page 2 o f  3 



BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION OF 
ADJUSTMENT CLAUSE OF 

E APPLICATION OF THE FUEL 
RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response t o  Commission S t a f f s  Request  for Information 
dated August  22,2012 

September 11,2012 

1 
Footnotes - 

Green Station had a petcoke inventory level of 32,853.45 tons as of April 30, and has a target 
blend of 16% with Green coal. Wilson Station had a petcoke inventory level of 30,394.31 tons as of 
October 31, and has a target blend of 25% with Wilson coal. 

Number of days’ supply is rounded to  reflect whole days. 
Reid Station Unit 1 was in standby reserve 173 days. Reid 1 was out of service 9 days due to  

unscheduled & scheduled outages. The duration of generation was reduced to  0 days but Reid 
had a 15 day supply of compliance coal but was not utilized by MIS0 due to  economic conditions. 
Station I1 Units 1 and 2 had unscheduled and maintenance hours of 492.3 hours and Unit 2 had a 

planned outage of 240 hours in February 2012 and H l  had a planned outage of 983.1 hours in 
March and April 2012. TJnit 1 had reserve hours of 13.8 hours. These hours were equivalent to  31 
days. The duration of generation was reduced to  151 days. 

Green Station IJnit 1 had a planned maintenance outage in November that  lasted 240.0 hours. 
Green Units 1 and 2 had unscheduled and maintenance hours of 152.2 hours. Green Unit 1 was in 
reserve standby 741.2 hours and Green Unit 2 was in reserve standby 1,342.4 hours during the 
review period which was equivalent to 87 days. The duration of generation was reduced to  130 
days. 

Coleman Station Units 1, 2 and 3 were on standby reserve during the review period for 182.2 
hours. Coleman Station Units 1, 2 and 3 had 674.9 unscheduled hours during the review period 
and 136.7 hours of scheduled maintenance hours for a total of 993.8 hours out-of-service. The 
duration of generation was reduced to  168 days. 

Wilson Unit 1 had unscheduled and Reserve hours of 106.6 hours. Wilson had a planned outage 
of 335.7 hours in March 2012. The duration of generation was reduced to  164 days. 

2 

3 
4 Witness) Mark W. McAdarns 
5 

Case No. 2012-00323 
Response to Staff I t em 11 

Witness: M a r k  W. NIcAdams 
Page 3 of 3 





BIG RIVERS ELECTRIC CORPORATION 
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16 
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18 
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20 

21 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 
ADJUSTMENT CLATJSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH A RTL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 12) 
a. State whether Rig Rivers has audited any of its coal 

contracts during the period from November 1, 2011 
through April 30, 2012. 
I f  yes, for each audited contract: b. 

(1) Identify the contract; 
(2) Identify the auditor; 
(3) State the results of  the audit; and 
(4) Describe the actions that Rig Rivers took as a result 

of the audit. 

Respanse) 
a. Big Rivers has not audited any of its coal contracts during the 

period from November 1,2011, through April 30, 2012. 

b. (1) Not Applicable; 
(2) Not Applicable; 
(3) Not Applicable; and 
(4) Not Applicable. 

Witness) Mark MT. McAdams 

Case No. 2012-00323 
Witness: Mark W. McAdarns 

Response to Staff Item 12 
Page 1 of 1 
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AN EXAMINATION OF T E APPLICATION OF THE FIJEL 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 13) 
a. State whether Big Rivers has received any customer 

cornplaints regarding its FAC during the period from 
November 1, 2011 through April 30,2012. 
I f  yes, for each complaint, state: b. 

1. 
2. Big Rivers’ response. 

The nature of the complaint; and 

Response) 
a. Big Rivers has received no customer complaints regarding 

its FAC during the period from November 1, 2011, through April 
30, 2012. 

b. Not Applicable. 

Witness) Ralph A. Ashworth 

Case No. 2012-00323 
Response to Staff Item 13 

Witness: Ralph A. Ashworth 
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BIG RIVERS E ECTRIC COR 

AN EXAMINATION OF THE A PLICATION OF THE FUEL 
JUSTMENT CLAUSE OF IG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Cornmission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

1 Item 14) 
2 
3 

4 

5 
6 
7 
8 

9 
10 
11 
12 
13 
14 

1s 
16 
17 

a. State whether Big Rivers is currently involved in any 
litigation with its current or former coal suppliers. 
I f  yes, for each litigation: b. 

(1) Identify the coal supplier; 
(2) Identify the coal contract involved; 
(3) State the potential liability or recovery to Big 

Rivers; 
(4) List the issues presented; and 
(5) Provide a copy of the complaint or other legal 

pleading that initiated the litigation and any 
answers or counterclaims. If a copy has previously 
been filed with the Commission, provide the date on 
which it was filed and the case in which it was filed. 

c. State the current status of all litigation with coal 
suppliers. 

18 Response) 
19 a. Yes. 
20 b. 
21 (1) Oxford Mining Company - Kentucky, LLC (“Oxford’). 
22 (2) The contract involved in the litigation was executed 
23 October 31, 2007, and assumed by Big Rivers July 17, 2009. 

Case No. 2012-00323 
Response to Staff Item 14 

Witness: Mark W. McAdams 
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AN EXAMINATION OF T E APPLICATION OF THE FIJEL 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

After Big Rivers assumed the contract, Rig Rivers and 
Oxford entered into an  amended and restated contract 
effective as of July 1, 2010. 

(3) - (4) 
Oxford filed suit against Big Rivers alleging breach of 
contract. Big Rivers counterclaimed, alleging Oxford 
breached the contract. The issues are whether Rig Rivers 
and/or Oxford breached the contract, and if so, the damages 

that should be awarded Oxford and/or Big Rivers. Big 
Rivers denies that  it breached the contract. For damages, 
Oxford is claiming lost profits in an as  yet undetermined 
amount; $640,869.21 in the form of employee severance 
payments and health insurance benefits; losses associated 
with the disposal of assets and equipment in an as yet 
undetermined amount; $1,629,235.00 in the form of 
accelerated reclamation costs; and (alternatively) an as yet 
undetermined amount representing the differential 

between the market price and the contract price. Big 
Rivers is claiming additional maintenance costs, additional 
trucking expense, additional fuel purchases, and costs, 
expenses and damages in obtaining Oxfords assurances, in 
an amount in excess of the minimum dollar amount 
necessary to establish the jurisdiction of the Ohio Circuit 
Court, Ohio County, Kentucky. 

(5) See attached. 

Case No. 2012-00323 
Response to Staff Item 14 

Witness: Mark W. McAdams 
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September 11,2012 

1 
2 and it is pending. 
3 

4 Witness) Mark W. McAdams 

c. The above suit is the only current litigation with coal suppliers, 
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Page 3 of 3 





COMMONWEAL,TH OF KENTUCKY 
OHIO CIRCUIT COURT 

OXFORD MINING COMPANY - 
KENTUCKY, LLC, 

Plaintiff, ) 
. - . 

V. 

1 
BIG RIVERS ELECTRIC CORPORATION, 1 

Defendant. 

Serve: 

Paula L. Mitchell 
201 Third St. 
P. 0. Box 24 
Henderson, ICY 42420 

COMPLAINT 

Plaintiff, Oxford Mining Company - Ikntucky, LLC (“Plaintiff” or “Oxford”), through 

its undersigned counsel, states as follows for its Complaint against Defendant, Big Rivers 

Electric Corporation (“Defendant” or “Big Rivers”). 

I. THE PARTIES 

1. Plaintiff is a Kentucky limited liability company and its principal place of 

business is located in Central City, Kentucky. Oxford is engaged in the business of producing 

coal from its mines located in Muhlenberg County, Kentucky. Oxford sells almost all of its coal 

pursuant to long-term coal supply agreements like the coal supply agreement at issue here, 

thereby assuring it of a secured stream of revenue at pricing it can rely upon. 



2. Defendant is a corporation organized and operating under the laws of the 

Coimonwealtli of Kentucky. Big Rivers is engaged in the business of producing, generating, 

transmitting, and selling electricity in numerous counties throughout Western Kentucky, 

including Ohio County. 

E L  JU31PPSDHCTPON AND VENUE 

3. Jurisdiction in this Court is proper pursuant to Sections 2312.020 and 24A.120 of 

the Kentucky Revised Statutes in that Defendant is a citizen of the Comrnonwealth of Kentucky 

and the sum in controversy exceeds $5,000.00, exclusive of interest and costs. 

4. Defendant has subjected itself to and availed itself of the jurisdiction of this Court 

by virtue of, among other things, (a) entering into an Amended and Restated Coal Supply 

Agreement with Plaintiff effective as of July 1, 20 10 (the “Amended CSA”), which is at the heart 

of the dispute that is the subject of this Complaint, and (b) engaging in business in and around 

Ohio County, K.entucky, including but not limited to receiving coal and promising to receive 

more coal at its D.B. Wilson Generating Station located at 5660 State Route 85 West, 

Centertown, Ohio County, Kentucky. 

5. Venue in this jurisdiction is proper pursuant to Section 452.450 of the Kentucky 

Revised Statutes, as Defendant is a corporation with an office and/or place of business in this 

jurisdiction. 

TIT. SUMMARY OF THE COMPLAINT 

6 .  In 20 10, Oxford sought to ensure through 20 15 a secured long-teim market for a 

significant portion of its coal production at pricing it could count on, thereby producing a stream 

of revenue it could rely on to fund its continued operations and meet its other working capital 

needs. 

2 



7. For this purpose, following an extended bidding and negotiation process and 

effective July 1,2010, Big Rivers entered into the Amended CSA with Oxford, which amended 

and restated the then existing coal supply agreement between them to, among other things, 

extend the term of the existing coal supply agreement between Big Rivers and Oxford so as to 

provide Oxford with a guaranteed supply arrangement with fixed aiid known pricing through 

201 5. 

8. Throughout 2010 aiid 201 1 ,  Rig k v e r s  benefited from the low prices (relative to 

the market) provided by the Ainended CSA, However, the market price of coal has diminished 

since late 20 1 1 while the agreed-upon pricing under the Amended CSA substantially increased at 

the outset of 2012, with the result that the 2012 pricing was above the market price of coal. 

9. Also starting in 2012, Big Rivers was required under the provisions of the 

Amended CSA to take on responsibility for reimbursing mining operations cost increases for 

diesel fuel, equipment and explosives. 

10. For the entire history of the Amended CSA, aiid for at least two years prior to 

February 20 12, Big Rivers and Oxford had a consistent course of dealing and performance under 

which Oxford would deliver coal shipments that typically fell short of both the average minimum 

quality specifications and the rejection limits set out in the Amended CSA and its predecessor 

coal supply agreement. When that happened, Big Rivers would receive compensating price 

adjustments for such lower quality coal as expressly contemplated in the Amended CSA and its 

predecessor coal supply agreement, but Big Rivers never rejected or threatened to reject the coal, 

and instead used such coal in the ordinary course of electricity generation. 

1 1. Then, at the time in 20 12 when Oxford had completed the delivery of carryover 

coal tonnages at the lower pricing applicable to 201 1, the coal pricing under the Amended CSA 



increased significantly. That was, of coui se, the bargain that Big Rivers and Oxford struck when 

entering into the Amended CSA. In 2012, however, Big Rivers did not want to live by that 

bargain. As a consequence, Rig Rivers determined to source its coal supply needs covered by 

the Amended CSA either on a reduced pricing basis extracted from Oxford or elsewhere for less 

money, despite its contractual obligations to Oxford. At that time, Big Rivers began to n?al;e 

coinplaints about coal quality, and for the first time threatened to rejecl Oxford’s coal, as a 

pretext to extract from Oxford a reduction in the pricing under the Amended CSA or to set up 

Oxford for a termination enabling Big Rivers to seek coal elsewhere at lower pricing. The 

strategy of Big Rivers becomes quite transparent with hindsight: it was building a contrived 

record so that it could claim it had the right to terminate the Amended CSA if Oxford refused to 

reduce the pricing under the Amended CSA. 

12. This strategy was made clear when a Big Rivers representative told an Oxford 

representative in a meeting in late February 2012 that, if Oxford would reduce the price charged 

under the Amended CSA to the currently prevailing market price, “everything would be okay” 

despite its new quality coinplaints, and all of those complaints about quality would go away. 

13. Oxford chose riot to submit to such extortion. Oxford insisted instead that Big 

Riveis honor its contractual commitments under the Amended CSA and refused to renegotiate 

the pricing terms of the Amended CSA. 

14. On multiple occasions, Oxford also exercised its contractual right to request the 

consent of Big Rivers to the supply of substitute coal by Oxford, which would have alleviated all 

of the quality concerns raised by Big Rivers absent a good faith basis. Despite its contractual 

obligation to not unreasonably withhold such consent, Big Rivers simply ignored Oxford’s 

request each and every time. 
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I S .  Apparently believing that it could honor its contractual commitments only when 

econoniically beneficial to it, Big Rivers then sought to escape its contractual obligations under 

the Amended CSA by “terminating” it on the pretext that Oxford had failed to furnish coal of the 

quality it required, while having already ignored multiple times Oxford’s offer to supply 

alternate coal blends that would meet the newly-stated quality requirements of Big Rivers. 

Moreover, the termination action by Big Rivers failed to comply with the notice and cure 

provisions provided in the Amended CSA. 

16. Oxford and its employees have suf€ered significant harm as a direct result of the 

improper termination of the Amended CSA by Big Rivers and the failure of Big Rivers to honor 

its contractual obligations under the Amended CSA. 

17. Oxford now brings this action against Big Rivers to hold it accountable for its 

breach of the Amended CSA. 

IV. FACTUAL BACKGROUND 

18. Since 1985, Oxford and its predecessors have been in the business of producing 

and selling coal. Oxford continues in that business, including the ownership and operation of 

coal mines located in Muhlenberg County, Kentucky. 

19. Until Big Rivers wrongfully terminated the Amended CSA, the active Oxford 

coal mines in Muhlenberg County included the Briar Hill and Rose France mines. Immediately 

prior to the material breach of the Amended CSA by Big Rivers in early March of 201 2, Oxford 

had 195 employees in Muhlenberg County, and accordingly was one of the largest employers in 

Muhlenberg County. 

20. On or about December 3 1 , 2007, Phoenix Coal Corporation (“Phoenix”) entered 

into a Coal Supply Agreement (the “Original CSA”) with Western Kentucky Energy Corporation 

(“WK.E”) that was the predecessor coal supply agreement to the Amended CSA. The Original 
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CSA embodied an agreement by Phoenix to sell, and an agreement by WKE to purchase, 

substantial volumes of coal for calendar years 2008 though 20 1 1. In 201 0 and 201 1, the 

Original CSA required Phoenix to supply to WKE 750,000 tons of coal annually. 

2 1 .  On or about July 17,2009, Big Rivers acquired WKE. In the acquisition 

transaction, Big Rivers assumed the obligations of WKE under the Original CSA. 

22. On September 30,2009, Oxford acquired the surface coal mining assets of 

Phoenix, including the Original CSA. As a consequence of Oxford’s assumption of the Original 

CSA, Oxford became responsible for all of the rights and obligations of Phoenix accruing after 

the assumption. 

23. Oxford and Big Rivers subsequently entered into the Amended CSA effective 

July 1, 20 10, which amended, restated, and substantially extended the term of the Oiigiiial CSA. 

A true and correct copy of the Amended CSA is attached hereto as Exhibit 1 I 

24. Pursuant to the Amended CSA, Oxford agreed to supply and Rig Rivers agreed to 

purchase various tonnages of coal in 201 0 and 201 1 , and a minimum of 800,000 tons of coal in 

2012 and each calendar year thereafter through and including 201 5. The Amended CSA also 

provided an option for Big Rivers to purchase up to 200,000 additional tons of coal each 

calendar year from 2012 through 2015. Prices under the Amended CSA were fixed in advance, 

varied with quality, but increased each year from 20 12 through 20 1 5. 

2.5. In each of 201 0 and 201 1 , when compared to other opportunities for the sale of its 

coal, Oxford lost money on this legacy contract acquired from Phoenix because of below-market 

pricing, but it nonetheless continued to h l ly  honor its contractual obligations to Big Rivers. 

26. Before entering into the Aniended CSA, Big Rivers solicited and took bids from 

several competing coal suppliers for the same tonnage to determine best available pricing, and 
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thereafter engaged in a negotiation with Oxford, with the entire process extending for 

approximately eight rnoiiths before Rig Rivers and Oxford finally agreed upon the pricing and 

other provisions of the long-term contract. As a generating utility, Rig Rivers sought through 

this process to secure a dependable long-term supply of a minimum of 800,000 annual tons of 

coal. At the same time, Oxford sought to ensure through 20 15 a secured market for this 

significant portion of its coal production at prices it could count on, thereby producing a stream 

of revenue it could rely on to fimd its continued operations and meet its other working capital 

needs. 

27. In the Amended CSA, Big Rivers and Oxford shared the risk of variances in 

market prices, agreeing to fixed BTTJ/lb. prices starting in 2012 and running though 201 5. 

Although Oxford agreed to suffer below-market pricing through 20 1 1, in exchange Big Rivers 

agreed to a price increase of more than 30% begiiuiing in 2012. For 2013 though 2015, the 

agreed pricing reflected an increase each year over the prior year’s pricing of approximately 5%. 

28. In addition, Big Rivers and Oxford agreed in the Amended CSA that, starting in 

20 12, certain costs associated with Oxford’s mining operations would be passed through to Big 

Rivers by quarterly adjustments for changes in the costs for diesel fuel, equipment and 

explosives used in the mining operations. 

29. By late 201 1, it had become clear that the agreed-upon prices set out in the 

Amended CSA were going to be above current market prices for 2012. However, just as Big 

Rivers received the benefit of below-market pricing in 2010 and 201 1 under the prices of the 

Amended CSA, it was contractually obligated to pay the agreed-upon prices in 2012 and beyond, 

even if those prices turned out to be above market. That was the bargain Big Rivers made when 

it signed the Amended CSA. In exchange for a guaranteed long-term supply of coal, Big Rivers 
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promised to pay prices that were determined years in advance. Thus, when Rig Rivers entered 

into the Amended CSA it took the risk that the obligated pricing could exceed market pricing, 

just as Oxford took the risk that the opposite could be the case. 

30. Big Rivers, however, was unwilling to live by the bargain it made. Having reaped 

the rewards of below-market pricing in earlier years, when it came time to pay the substantial 

price increase to which it had committed, it determined to find an excuse to terminate instead of 

performing, thereby denying the contractual right of Oxford to benefit and recover some of its 

lost profits in the later years when the agreed-upon price turned out to be above market. 

3 1. Accordingly, in late 201 1 and early 201 2, Big Rivers set out to create a contrived 

record of complaints regarding the quality of the coal being delivered by Oxford in order to 

establish a pretext for either renegotiating the Amended CSA’s pricing terms or avoiding its 

contractual obligations altogether. 

32. The Amended CSA set certain quality specifications for different classes of coal 

qualities to be delivered by Oxford to Big Rivers’ coal piles, the most important of which is the 

British thermal unit per pound (“BTU/lb.”) specification for the coal. Any variance in BTU/lb. 

was, however, directly compensated by a corresponding price variance, as the contract prices 

were all expressed, and paid, in dollars per inillion BTU (“MMBTU”). 

rejected by Big Rivers if it fell below certain specified minimum requirements for BTU/lb. and 

other standards. 

Coal could only be 

33. Section 6.4 of the Amended CSA provides that Big Rivers could terminate the 

Amended CSA only if Oxford repeatedly failed to deliver conforming coal. Thus, if at least 4 

shipments in any 30-day period failed to meet specifications, Big Rivers could demand 

reasonable assurances that future deliveries would meet the minimum standards of the Amended 
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CSA. Once Oxford provided those assurances and resumed shipments, Big h v e r s  had 

conditional termination rights if Oxford delivered two rejectable non-conforming shipments in 

any one month within the next six months after the assuraiices were provided. 

34. Additionally, the general provisions regarding termination of the Amended CSA 

are set forth in Section 14 of the Amended CSA, which provides that, in the event of a material 

breach by Oxford, Big Rivers was obligated to give a written notice stating its intention to 

terminate not sooner than 15 days from the notice, whereupon Oxford had the right to cure 

before a termination could occur. 

3 5 .  In late January and early February 2012, just as the increased pricing under the 

Amended CSA was to take effect (the 201 1 pricing had remained in effect in early 2012 because 

the coal tonnage then being delivered represented carryover tons from 201 1), Big Rivers began 

to complain that the coal Oxford was delivering, the quality of whicli coal was entirely consistent 

with the quality of coal Oxford had been supplying to Big Rivers for years, was now suddenly 

unacceptable. In that vein, on February 15, 2012, Big Rivers notified Oxford in writing that Big 

Rivers was suspending a1 1 shipments from Oxford until assurances were received from Oxford 

that future shipments would exceed the rejection limits of the Amended CSA. A true and correct 

copy of the February 1 5, 20 12 suspension letter from Big Rivers is attached hereto as Exhibit 2. 

The quality of the coal Oxford had then been delivering to Big Rivers was wholly consistent 

with, if not better than, the coal quality of past shipments, none of which had been deemed 

rejectable, and which established a course of dealing and coiirse of perfoimance as to minimum 

acceptable quality parameters under the Amended CSA. Moreover, Big Rivers could and did use 

the coal Oxford had been delivering without any material problems. Consequently, the coal 

complained of in  Exhibit 2 presented no material issues for Big Rivers. 
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36. Nevertheless, in an effoi-t to rnollify Big Rivers, Oxford provided the requested 

assurances in the form of an immediate response, through which it assured Big Rivers that 

quality would improve. Oxford’s response is attached hereto as Exhibit 3. On February 23, 

2012, Big Rivers accepted those assurances. A tnie and correct copy of the February 23, 20 12 

acceptance letter from Big Rivers is attached hereto as Exhibit 4. 

37. Only four days later, continuing its subterfuge to avoid its obligations under the 

now higher-priced Amended CSA, Big Rivers sent a riotice of rejection based on a claim of 

“debris” in the coal. Big Rivers alleged that the “debris” was a large piece of steel purportedly 

delivered by Oxford in a shipment Big Rivers received on February 24,201 2. A true and correct 

copy of the February 2’7, 2012 rejection letter from Big Rivers is attached hereto as Exhibit S.  

This rejection letter was issued without basis. The piece of steel did not enter the coal pile or 

plant of Big Rivers, as it was routinely screened out by the truck dump grid, and caused no threat 

or damage to Big Rivers. Oxford has investigated but can find no evidence that the steel was 

contained in any of its coal deliveries, and Big Rivers has been unable to furnish any evidence 

that it was despite requests by Oxford. And in any event, even if that piece of steel had been in a 

truck originating at Oxford, given that it did not enter the coal pile at the Big Rivers generating 

station, which is the “Delivery Poilit” under Section 5.1 of the Amended CSA, and given that it 

was not therefore in a “Shipment” under Section 6.2 of the Amended CSA, the subject piece of 

steel was not present in a “Shipment” from Oxford and did not constitute “debris” present in a 

“Shipment” within the meaning of the Amended CSA so as to validate such a rejection letter. 

Additionally, the imrnateriality of the presence of a piece of steel on the dump grid is 

demonstrated by the fact that no damage could have been (or for that matter was) done to any of 
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the Big Rivers generating plant equipment, and the additional fact that all of the then-delivered 

coal was acceptable for (and for that matter was accepted into) the coal inventory of Big Rivers. 

38. On February 2.5, 2012, Tom Waters of Oxford notified Mark McAdaiis of Rig 

Rivers that Oxford had temporarily closed its preparation plant, but had purchased additional 

coal that could be provided to Big Rivers as substitute coal. A meeting was set for February 28, 

2012 to discuss this issue as well as the aIIeged delivery of debris. 

39. In meetings with Rig Rivers representatives on February 28,2012, Mr. Waters of 

Oxford sought the consent of Rig Rivers to supply substitute coal pursuant to Section 4.6 of the 

Amended CSA to alleviate the quality concerns expressed by Big Rivers. Despite the obligation 

of Rig Rivers not to uiu-easonably withhold its consent to the supply of substitute coal, Big 

Rivers refused to even respond to the requests. The refusal of Big Rivers to even consider 

Oxford’s reasonable request was an unreasonable withholding of the consent sought. 

40. During one of the meetings held on February 28, 2012 between Mr. Waters and 

Mr. McAdatns, Big Rivers revealed its true purpose and intent. Mr. McAdams presented 

Mr. Waters with a spreadsheet that compared the price Rig Rivers was obligated to pay under the 

Amended CSA with the then current pricing and price forecasts for coal purchased on the open 

market as determined by published pricing sources. His spreadsheet showed that Oxford’s 

contract prices were higher than both current and forecast market prices published by various 

sources. Mr. McAdanis told Mr. Waters that “everything would be okay” if Oxford lowered its 

pricing and that any complaints Big Rivers had about coal quality would go away if Oxford 

would reduce the price it charged Big Rivers from the Amended CSA’s 2012 pricing of $2.0402 

per MMBTU to $1.8946 per MMBTU. This price reduction would have reduced the prices in 

effect under the Amended CSA by over 7%, or well over $2 million per year. In essence, Big 
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Rivers was happy to negotiate a lower price for the same quality of coal it was already 

complaining about, but it refused to even consider Oxford’s request to solve the quality problem 

by supplying substitute coal. 

4 1 .  Oxford determined to stand by its existing and pai-tially performed agreement 

with Big Rivers, and thus would not agree to renegotiate the prices provided for in the Amended 

CSA. Oxford’s determination was in keeping with Section 1 1  of the Amended CSA, which 

provided for changes to the quality or quantity of coal by mutual agreement when appropriate 

due to the suitability and amount of coal needed for the Big Rivers generating stations, but which 

did not include any provision for changes to prices (unless dictated by any such change in quality 

or quantity). 

42. On March 2,2012, Oxford received from Big Rivers a letter of rejection 

regarding a purportedly non-conforming Oxford shipment delivered on February 28,20 12, along 

with a notice improperly terminating the Amended CSA. In its March 2, 2012 rejection and 

termination letter, Big Rivers stated that its termination was due to Oxford’s failure to meet 

certain quality specifications under the Amended CSA. A true and correct copy of the March 2, 

2012 rejection and termination letter from Rig Rivers is attached hereto as Exhibit 6. 

43. The improper termination letter sent by Big Rivers on March 2, 2012 did not 

comply with the notice and cure provisions established in Section 14 of the Amended CSA, 

which provide that, upon any material breach, either party must give written notice of the party’s 

“intention to terminate.” The Amended CSA “shall not be terminated due to such material 

breach” if the non-terminating party cures such breach within 15 days of the date of the written 

notice. Rig Rivers did not observe the required 1 M a y  notice requirement, nor did it provide 

Oxford with an opportunity to cure the alleged breach by providing the requested substitute coal. 
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44 TJndauiited by its rebuff of Oxford’s request to supply confonning coal from 

another source, and consistent with its effort to shed the agreed-upon contract price owed to 

Oxford and gain favorable market pricing, on April 2., 2012, Big Rivers announced a solicitation 

of bids for 750,000 tons of coal or petroleum coke beginning May 1,20 12 and increasing to 

800,000 tons from 201 3 through 2017. A true and correct copy of the April 2, 2012 bid 

solicitation is attached hereto as Exhibit 7. The bid solicitation seeks fuel for the same 

generating stations, and in nearly identical quantities and qualities, as was being supplied by 

Oxford under the Amended CSA. The solicitation made clear that bidders may “provide fuel 

outside of these specifications as part of this bid.” Id. at pg. 2. 

45. The April 2 bid solicitation of Big Rivers establishes that it is willing to accept a 

quantity and quality of coal nearly identical to that which Oxford was supplying under the 

Amended CSA. The Solicitation is further evidence that Big Rivers improperly terminated the 

Amended CSA simply so that it could satisfy its coal supply needs at the lower rnarket prices 

that prevail in the current market relative to those provided for in the Amended CSA. 

46. As set forth more fully both above arid below, tlie improper termination of the 

Amended CSA by Big Rivers was both substantively unjustified and procedurally deficient. In 

addition, Big Rivers improperly and unreasonably withheld its consent to Oxford’s reasonable 

request to supply substitute coal which would have resolved the insincere quality concerns of Big 

Rivers. 

47. Since its improper termination of the Amended CSA, Big Rivers has refused to 

take delivery of any of its tonnage obligations under the Amended CSA. 

48. The continuing breach by Big Rivers of its obligations under the Amended CSA 

has resulted in, and will continue to result in, significant harm to Oxford. 
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49. In particular, as a result of the refusal of Big Rivers to take delivery of any of its 

tonnage obligations under the Amended CSA, Oxford has lost and will continue to lose profits it 

is owed under the Amended CSA. 

50. Also, as a result of the improper terniination of the Amended CSA by Big Rivers, 

Oxford has been forced to idle its Briar Hill mining operations a id  reduce its Rose France 

mining operations, and to permanently terminate 1 13 of its employees involved with those 

operations. Oxford has incurred and will continue to incur losses on the disposal of assets and 

equipment, severance and health irisurance costs for terminated employees, and accelerated 

reclamation costs for the Briar Hill mine closure. 

A. Execution and Relevant Terms of the Coal SupplyAereernen&. 

5 1. On or about December 3 I , 2007, the predecessors of Rig Rivers and Oxford 

entered into a coal supply agreement in the form of the Original CSA, under which Oxford’s 

predecessor was obligated to supply specified tons of coal during calendar years 2008 through 

201 1. 

52. The Original CSA specified two qualities of coal - an 1 1,300 BTU/lb. product for 

delivery to WKE’s Sebree Generating Complex (Green Station) and a 10,500 BTU/lb. product 

for delivery to WKE’s D.R. Wilson Generating Station. 

53. Prior to July 1,201 0, both Big Rivers and Oxford succeeded to the roles of their 

predecessors under the Original CSA. Then, effective as of that date, the coal supply agreement 

consisting of the Original CSA was amended, restated and extended by the Amended CSA. 

54. Big Rivers provided the form for the Amended CSA, and controlled the primary 

drafting of it. 

55. Section 3.1 of the Amended CSA provides that, in 201 1, Oxford will supply to 

Big Rivers 750,000 tons of Quality B coal (a 10,500 BTU/lb. product), and that, in 2012 through 
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2015, Oxford will annually supply to Big Rivers 800,000 tons of Quality D coal (an 11,500 

BTTJ/lb. product). 

56. Section 3.2 of the Amended CSA provides that Big Rivers may also request a 

quantity of up to 200,000 additional tons of Quality B coal or Quality C coal (an 11,250 BTU/Ib. 

product) to be supplied to it by Oxford annually during calendar years 20 12 tlxrougli 20 15. 

57. Oxford agreed to deliver this coal, and Big Rivers agreed to accept this coal, at 

the selected delivery points specified in Section 5.1 of the Amended CSA. 

58. Section 4.6 oftlie Amended CSA provides that Oxford may request the consent of 

Big Rivers to supply substitute coal not produced from the “Coal Property,” and that such 

consent shall not be unreasonably withheld. 

59. Section 6.1 of the Amended CSA provides that the coal supplied by Oxford under 

the Amended CSA is to conforni to certain quality specifications. 

60. To that end, Section 6.1 of the Amended CSA enumerates Guaranteed Monthly 

Averages and Rejection Limits for BTTJ/lb , moisture, ash and sulfur for Quality A, Quality B, 

Quality C and Quality D coal. 

6 i . For instance, Section 6.1 of the Amended CSA specifies that, for Quality B coal 

(a 10,500 BTTJ/lb. product), the BTTJ/lb. rejection h i t  is 10,300 BTTJ/lb. and the rejection limit 

for ash is 15.7 1 IbdMMBTTJ. 

62. Also, Section 6.1 of the Amended CSA specifies that, for Quality D coal (a 

11,500 BTU/lb. product), the BTTJ/lb. rejection limit is 11,250 BTU/lb. and the rejection h i i t  

for ash is 10.87 lbs/MMBTU 
6 

63. Section 8.1 of the Amended CSA established the base price per MMBTTJ for each 

calendar year and for each coal quality classification delivered. Pursuant to Section 8.7 of the 

15 



Amended CSA, that price varies monthly depending upon the average RTU/lb. of the actual 

Oxford shipments. Big Rivers pays only for the BTU/lb. that are supplied by Oxford. 

64. Section 7.3 of the Amended CSA sets forth procedures for sampling and 

analyzing the coal supplied under the Amended CSA for purposes of determining whether such 

coal complies with the quality specifications set forth in Section 6.1 of the Amended CSA. 

6.5. Pursuant to Section 6.3 of the Amended CSA, Big Rivers had the right to reject 

coal shipments in certain circumstances where the supplied coal quality fails to comply with the 

quality specifications set forth in Section 6.1 of the Amended CSA. 

66. Section 6.4 of the Amended CSA governs the right of Big Rivers (refelTed to as 

“Buyer” in the Amended CSA) to suspend or terminate the Amended CSA on grounds that the 

coal supplied by Oxford (referred to as “Seller” in the Amended CSA) fails to comply with the 

quality specifications set forth in Section 6.1 of the Amended CSA: 

If the coal sold hereunder fails to meet two consecutive months or 
more o i  the Guaranteed Monthly Weighted Averages as nominated 
and as set forth in 96.1 for any two (2) months in a four (4) month 
period, or if four (4) shipnients are rejectable in any thirty (30) day 
period, Buyer may upon written notice delivered in accordance 
with $12, Notices, suspend future shipments except shipments 
already loaded into trucks. Seller shall, within ten (1 0) days after 
receipt of Buyer’s notice, provide Buyer with reasonable 
assurances that subsequent monthly deliveries of coal shall meet or 
exceed the Guaranteed Monthly Weighted Averages set forth in 
96.1 and that the coal will exceed the Rejection Limits set forth in 
$6. I .  If Seller fails to provide such assurances within said ten (10) 
day period, Buyer may terminate this Agreement by giving written 
notice of such termination at the end of the ten (1 0) day period. 
Buyer’s failure to terminate after the end of such ten (IO) day 
period shall not constitute a waiver for a continuing default or for 
any subsequent defaults. If Seller provides such assurances to 
Buyer’s reasonable satisfaction, shipments hereunder shall resume 
and any tonnage deficiencies resulting froin suspension may be 
made up at Buyer’s sole option. Buyer shall not unreasonably 
withhold its acceptance of Seller’s assurances, or delay the 
resumption of shipments. If Seller, after such assurances, fails to 
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meet any of the Guaranteed Monthly Weighted Averages for any 
one (1) month within the next six (6) months or if two (2) 
shipments are rejectable within any one (1) month during such six 
(6) month period, then Buyer may terminate this Agreement and 
exercise all its other rights and remedies under applicable law and 
in equity for Seller’s breach. 

67. Section 14 requires that, prior to either party’s exercise of its termination rights, 

the terminating party must send written notice of its “intent to terminate.” The Amended CSA 

may be finally terminated only if the alleged breach is not cured by the non-terminating party 

within fifteen (1 5 )  days of the terminating party’s written notice of its intent to terminate 

(defined in the Amended CSA as the “Notice Period”). If the non-terminating party cures the 

alleged breach within the Notice Period, “then the Agreement shall nul be tenninated.” 

68. Section 19.1 of the Amended CSA provides that it “shall be construed in 

accordance with the laws of the Commonwealth of Kentucky, and all questions of performance 

of obligations hereunder shall be determined in accordance with such laws, without regard to 

choice of law principles.” 

B. Regular Course of Dealing Between Big Rivers and Oxford Regarding Coal 
Shipments, Sampling and Consequent Price Adjustments. 

69. Cominencing in 2008, Phoenix (the predecessor of Oxford) began to supply coal 

to WKE (the predecessor of Big Rivers) pursuant to the Original CSA. 

70. Since 2008, the coal seller (Phoenix, succeeded by Oxford) under the applicable 

coal supply agreement (the Original CSA, superseded by the Amended CSA) has shipped coal to 

the coal buyer (WKE, succeeded by Big Rivers) that typically failed the written rejection limits 

under such coal supply agreement. Nevertheless, Big Rivers has always accepted those 

shipments and benefited from the consequent lower prices produced by the lower average 

BTTJ/lb. of such shipments. Upon information and belief, so long as the BTTJAb. was above 

9,000, and so long as Oxford’s price remained directly proportional to the BTTJ’s supplied, it 
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made no material difference to Big Rivers whether the coal supplied by Oxford was above or 

below the rejection limits. As a consequence of that course of dealing and course of 

perfonnaiice, the quality and termination provisions of the Amended CSA were effectively 

modified. 

71. Pursuant to Sections 9.2 and 8.7 of the Amended CSA, Big Rivers regularly 

submitted to Oxford spreadsheets reflecting the results of coal sampling and analysis performed 

by Big Rivers on Oxford’s coal shipments. 

72. As a matter of course, Big Rivers regularly submitted such sampling and analysis 

spreadsheets to Oxford to enable Oxford to calculate the quality-based price in accordance with 

Section 8.7 o€ the Amended CSA. 

73. Oxford used these spreadsheets to determine such quality-based price in 

accordance with Section 8.7 of the Amended CSA. 

74. Despite quality reports that regularly showed rejection level specifications, until 

early 20 12 Big Rivers never gave notice of or made demand for rejection or correction of a 

shipment. To the contrary, all communications regarding sampling and analysis undertaken by 

Big Rivers pursuant to Section 7.3 of the Amended CSA were made to the Oxford sales and 

accounting departments, and only for administration of the price computation. 

75. In the two years prior to the improper termination by Big Rivers of the Amended 

CSA, more than 80% of Shipments failed to exceed the reject level of one or more quality 

specifications of the Amended CSA, although they were routinely close to those specifications 

and always well above 9,000 BTU/lb. 

76. While the Amended CSA was in effect, Oxford reguIarIy shipped coal to Big 

Rivers that contained ash in excess of the re-jection limits set out in the Amended CSA. In fact, 
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the vast majority of daily shipments failed the ash rejection limits. But Rig Rwers accepted 

these shipments, and, before Febniary 20 12, rarely even complained about high ash content, and 

never declared the coal as rejectable nor tlveatened to reject the coal. 

77. Big Rivers rarely complained about high ash content because, to the degree ash is 

relevant as a quality specification under the Amended CSA at al1, it is relevant primarily because 

it results in a lower BTU/lb. level. However, Big Rivers suffers no hann froin a lower BTU/lb. 

level, as it only pays for the BT'CJ/lb. that Oxford delivers. Hence, by its course of performance, 

Big Rivers clearly demonstrated that the ash specification was not a material specification for the 

coal shipped by Oxford. 

78. Section 3.1 of the Amended CSA established that Oxford would deliver a 10,500 

BTU/lb. product from July 20 10 through the end of 20 1 1. Commencing in 20 12, the Amended 

CSA calls for Oxford to supply Quality D coal (an 1 1,500 BTU/lb. product). However, the 

parties understood that Oxford would have difficulty providing sufficient quantities of Quality D 

coal commencing in 2012. Accordingly, the parties verbally agreed that, in 201 2, Oxford would 

continue to ship, and Big Rivers would continue to accept, a 10,500 BTU/lb. coal product. Of 

course, lower BTU/lb. levels were then compensated for by the directly proportional pricing per 

MMBTU under the Amended CSA. This agreement for the supply of a lower BTTJ/Ib. coal was 

made by a verbal agreement between Big Rivers and Oxford; Big Rivers insisted on preparing an 

amendment to the Amended CSA to reflect the agreed-upon modification, but never followed 

through to prepare the amendment despite repeated requests by Oxford. 

79. This verbal agreement was reached at a meeting between Tom Waters of Oxford 

and Mark McAdams of Rig Rivers on September 27, 20 1 1 ,  at which they discussed the quality of 

coal that Big Rivers desired in 201 2. Big Rivers told Oxford to ship a 10,500 BTTJ/lb. product in 
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2012, and Oxford understood that it was supposed to deliver a 10,500 BTT_J/lb. product under the 

Amended CSA for 20 12. 

SO. The generating plants for Rig Rivers can and do regularly burn a 10,500 BTU/lb. 

product without difficulty, as evidenced by its acceptance of the 10,500 BTU/lb. product in 20 10 

and 2011. 

S 1 .  In accordance with the verbal agreement o f  Big Rivers and Oxford, Oxford was 

consistently delivering and Big Rivers was consistently accepting a 10,500 BTU/lb. product in 

January and February 20 12. 

82. At no point in time in 201 0 or 201 1, when the Amended CSA pricing (relative to 

the market) was economically beneficial to Big Rivers but not to Oxford, did Big Rivers provide 

notice to Oxford that Big Rivers had concerns with Oxford’s ability to supply coal that met the 

quality specifications set forth in Section 6.1 of the Amended CSA. To the contrary, pursuant to 

Section 8.7 of the Amended CSA, Oxford continued to supply and Big Rivers continued to 

accept coal that rarely met the quality specifications of the Amended CSA as written, with 

corresponding calculation of the prices based upon the results of sampling and analysis of the 

supplied coal as provided in the Amended CSA. 

83. Since it assumed the Original CSA and until February 2012, Oxford had supplied 

Big Rivers with, and Big Rivers had accepted delivery of and paid for, over 40,000 truck loads 

carrying more than 1,700,000 tons of coal under these contracts without a single suspension, 

rejection, or formal complaint from Big Rivers, despite the fact that the vast majority of those 

deliveries exceeded rejection limits. 
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C. In a Contrived Effort to Renegotiate 2012 Prices, Big Rivers Asserts Quality 
_. Co*pplaints and, EventuaIIy, Furnishes an Improper Termination Notice. 

84. Starting in 201 2, the agreed-upon contract price of coal under the Amended CSA 

finally exceeded market pricing instead of undercutting the market. 

85. Even though Oxford continued to supply the same quality coal it had been 

delivering to Big Rivers for years, as verbally agreed, and continued to invoice for the coal based 

on the same contractual pricing per BTTJ/lb. supplied, going into 2012, Big Rivers began to 

complain about the quality of the coal being supplied by Oxford. Those were not genuine 

quality complaints. There were no material deficiencies in those shipments. Rather, the 

complaints of Big Rivers were designed only to force Oxford into agreeing to reduce the 

Amended CSA pricing, or to enable Big Rivers to escape its Amended CSA contract obligations 

altogether. 

86. On February 1.5,2012, Big Rivers provided notice that, in the 30 days prior to 

February 9, 20 12, 15 of Oxford’s shipments had purportedly failed to meet the rejection limits 

set out in the Amended CSA, and, citing Section 6.4 of the Amended CSA, Big Rivers 

suspended all future shipments. 

87. [Jporl the suspension of shipments, Oxford is required under the Amended CSA to 

provide Big Rivers with reasonable assurances as to the subsequent monthly deliveries of coal. 

Oxford provided assurances to mollify Big Rivers, even though Oxford believed 

the notice was unfounded, and on February 23, 2012, Big Rivers accepted Oxford’s assurances 

88. 

and shipments resumed. 

89. On February 27,2012, Big Rivers provided notice that the February 24,2012 

shipment by Oxford was rejectable pursuant to Section 6.3 of the Amended CSA. Big Rivers 
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asserted that “the Shipment contained a large piece of steel which Oxford has acknowledged 

came from its mining operations.” That assertion was false. 

90. Oxford did not and does not acknowledge that the piece of steel about which Big 

Rivers complained came froin Oxford or any of its mining operations. Oxford has searched for a 

possible explanation for the piece of steel being in its delivered coal and has not found a 

plausible one. 

91. Oxford does not l aow the source of the piece of steel, and Big Rivers has refused 

Oxford’s request to furnish any evidence that Oxford was the source. 

92. Oxford delivers coal to Big Rivers at a delivery point that is shared with other 

suppliers, and the steel could, among other possibilities, have come from another supplier or 

even from the operations of Big Rivers. 

93. Big Rivers could not or would not state which truck delivered the piece of steel 

and Big Rivers cannot establish that the steel came fi-om a truck carrying Oxford’s delivery of 

coal. 

94. In any event, that piece of steel does not qualify as “debris” under the Amended 

CSA because it was not present in the coal at the time it was delivered into the coal pile at Big 

Rivers which is the time when the presence of “debris” becomes a quality issue under the 

Amended CSA, and accordingly the piece of steel would not represent a material defect that 

would allow Big Rivers to reject a shipment. Indeed, because the piece of steel never reached 

the coal pile, let alone entered the generating plant of Big Rivers, it did not affect the use of the 

Oxford-delivered coal by Rig Rivers, as is typically the case with and the reason for penalizing 

coal containing “debris.” Notably, despite its quality coinplaint, Big Rivers accepted the 
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February 24 shipment and, upon information and belief, used that coal without any adverse effect 

on any of its generating plant equipment. 

9.5. On February 25,2012, Tom Waters of Oxford notified Big Rivers by email that 

Oxford had temporarily closed its preparation plant, but had purchased additional coal that could 

be blended arid provided to Big Rivers as substitute coal. A meeting was set for February 28, 

2012 to discuss this issue as well as the alleged delivery of debris. 

96. Mr. Waters met with various Rig Rivers representatives on February 28 in three 

separate meetings and sought the consent of Big Rivers to allow Oxford to supply substitute coal 

during at least two of those meetings. This reasonable request, made repeatedly, was ignored or 

dismissed by Rig Rivers each time. During his final meeting of the day with Mark McAdams of 

Rig Rivers, Mr. McAdanis stated to Mr. Waters that he “could not” respond to Oxford’s request. 

97. During that same meeting with Mr. McAdanis on February 28, 2012, the reason 

for the quality complaints by Big Rivers became apparent. Mr. McAdams said that “everything 

would be okay” and the Complaints of Big Rivers regarding quality would go away if Oxford 

reduced the base price under the Amended CSA. Oxford, however, would not succumb to such 

extortion. 

98. Rig Rivers then carried out its implicit threat. On March 2, 2012, Rig Rivers 

provided a “Notice of Shipment Rejection,” asserting that Oxford’s February 28, 20 12 shipment 

was rejectable pursuant to Section 6.3 of the Amended CSA. Big Rivers stated that Oxford 

“delivered a Shipment of coal which failed to conform to the Rejection L,imits set forth in 

Section 6.1 under [the Amended CSA] due to the Shipment containing excessive Ash. In 

particular, the ash content in Oxford’s Shipment for February 28, 2012 was 17.4 lbs/MMRTU 

according to the sample coal analysis taken from that Shipment on February 28, 2012 and 
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received by Big Rivers on March 1, 2008 [sic]. Under the [Amended CSA] the Rejection Limit 

for Ash is 12.5 lbs/MMRTU.” 

99. The March 2, 2012 Notice of Shipment Rejection by Big Rivers was improper. 

As an initial matter, Big Rivers relied on the wrong ash standard. The Amended CSA establishes 

a rejection limit for ash of 12.5 lbs/MMBTTJ oiily 011 a Quality A I 1,300 BTUAb. product. But 

Oxford never shipped a Quality A product after 201 0, and the Amended CSA did not call for 

shipment of an 11,300 BTU/lb. product after it was entered into on July 1, 2010. 

100. More significantly, the ash content of a shipment is not a material teiin of the 

Amended CSA so long as the BTTJ/lb. of that shipment is at an acceptable level. The best 

evidence of that fact is the conduct, course of dealing, and course of performance of Big Rivers. 

Big Rivers rarely complained about ash content prior to March 2, 2012, and never rejected or 

threatened to re.ject any coal for excessive ash. The course of dealing and course of performance 

of Big Rivers and Oxford establishes that the only material and relevant indicator of quality was 

BTTJ/lb. To the degree that a higher ash content contributes to a lower BTU, Big Rivers receives 

a directly proportional diminished price. The BTU/lb. level for the February 28, 2012 shipment 

was 10,417, which was well above the rejection limit of 10,300 BTU/lb. for the 10,500 BTU/lb. 

product that Big Rivers and Oxford had agreed upon for 2012. Thus, the February 28,2012 

shipment was not rejectabIe - and in fact it was not rejected by Big Rivers, which instead 

accepted, burned, and generated electricity from that coal. 

D. Big Rivers Improperly Terminates the Amended CSA. 

10 1 ~ By letter dated March 2, 20 12, Big Rivers improperly terminated the Amended 

CSA, purportedly pursuant to Section 6.4 of the Amended CSA. Big Rivers did not comply with 

either the notice or cure provisions in  Section 14 of the Amended CSA, and wrongfully refused 
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to accept substitute coal offered pursuant to Section 4.6 of the Amended CSA. The termination 

was baseless, defective, and a breach of contract. 

102. The March 2, 20 12 rejection and termination letter from Big Rivers asserts that 

the debris in the February 24, 20 12 shipment and the high ash content in the February 28, 20 12 

shipment resulted in there being two rejectable shipments within one month during the six month 

period after February 23, 2012, which is when Big Rivers accepted Oxford’s assurances and 

deliveries by Oxford were resumed. Big Rivers is wrong on both counts. Neither shipment was 

rejectable. Nor was the initial demand of Big Rivers for assurances justifiable. The iIiiproper 

termination notice furnished by Big Rivers was a mere pretext to allow Big Rivers to stop paying 

the increased prices it promised to pay when it entered into the Amended CSA. 

103. Big Rivers has refused to accept delivery of any coal it is obligated to take under 

the Amended CSA since its March 2, 201 2 letter. 

104. The improper termination of the Amended CSA by Big Rivers, and its subsequent 

refusal to accept any of the coal it is obligated to take under the Amended CSA, constitute a 

repudiation of, and material breach of, the Amended CSA. 

E. Oxford Suffers Harm as a Result of the Material Breaches bv Big Rivers. 

105. As a result of the improper termination of the Amended CSA by Big Rivers, and 

the subsequent refusal of Big Rivers to take delivery of coal from Oxford since March 2, 20 12, 

Oxford has suffered, and continues to suffer, h a m ,  including significant money damages far in 

excess of the jurisdictional limits of this Court. 

106. Oxford has suffered, and will continue to suffer, millions of dollars of lost profits, 

in an amount to be proven at trial, due to the improper termination of the Amended CSA by Big 

Rivers. 
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107. Furthermore, the improper termination by Big Rivers has had a catastrophic effect 

on Oxford’s operations. To date, Oxford has had to idle its Briar Hill mine and reduce 

operations at its Rose France mine, and it was forced to permanently terminate 1 13 of its 195 

Muhlenberg County employees, all as a result of the refusal by Big Rivers to fulfill its 

contractual obligations under the Amended CSA. 

108. Oxford has incurred and will continue to incur losses on the disposal of assets and 

equipment, severance and health insurance costs for terminated employees, and accelerated 

reclamation costs for the Briar Hill mine closure. 

V. CAUSE OF ACTION - BREACH OF CONTRACT 

109. Oxford incorporates by reference the preceding paragraphs as if fully set forth 

herein. 

1 10. 

the Amended CSA. 

1 11.  

Oxford has fulfilled all of its duties, obligations and conditions precedent under 

As set forth in detail above, Big Rivers has substantially and materially breached 

the terms of the Amended CSA by unjustifiably and improperly terminating the Amended CSA, 

and by failing and refusing to accept delivery of thousands of tons of coal from March 2,2012 to 

the present, and by repudiating its obligation to purchase the remaining coal tonnage provided 

for under the Amended CSA. 

1 12. The unreasonable withholding by Big Rivers of its consent to allow Oxford to 

supply substitute coal, which would have alleviated the quality concerns voiced by Big Rivers, 

was a material breach of contract. 

I 13. Despite demand, Big Rivers has failed and refused to remedy its material 

breaches of the Amended CSA. 
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114. Oxford has suffered and will continue to suffer substantial harm and damages in 

an amount to be proven at trial as a result of the breach of the Amended CSA by Big Rivers as 

set forth above. 

VI. REQUE§T'ED RELIEF 

WHEREFORE, Plaintiff prays as follows: 

1. That Judgment be entered in Plaintiffs favor and against Defendant declaring 

Defendant to be in material breach of the Amended CSA, and awarding Plaintiff damages as a 

result thereof and awarding Plaintiff its costs and expenses incurred herein. 

2. For all other appropriate relief to which Plaintiff may be entitled. 

3. Plaintiff requests a trial by jury. 

Of Counsel: 

LATHAM & WATKINS LLP 
Alan E. ICraus 
One Newark Center, 16th Floor 
Newark, NJ 07 10 1-3 174 
Telephone: (973) 639-1234 
Alan.Kraus@lw.com 

JeffA. Woods 
Justin W. Ross 
Wyatt, Tarrant & Cornbs, LLP 
250 West Main Street, Suite 1600 
Lexington, KY 40507-1 746 
Telephone: (859) 288-7632 
jwoods@,wvattfirni .corn 

A.  V. Conway 
Conway C% Keown 
124 W. Union St. 
P. 0. Box 25 

-Hartford, KY 4234'7 
Telephone: (270) 298-323 1 

Attorneys for Plaintiff 0xcfor.d Miniizg 
Company - Kentucky, LLC 
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Contract: WKE-07-025 

- AMENDED AND KESTATED COAL SUPPLY AGREEMENT 

THIS AMENDED AND RESTATED COAL SUPPLY AGREEMENT (the "Agreement") is  

entered into, eE'ective as of July 1, 2010, by and between; (i) 'BIG RIVERS ELECTRIC 

COWORATION, a Kentucky corporation, 201 Third Street, Henderson, Kentucky 42420 (the 

"Buyer"); and (ii) Oxford Mining Company - Kentucky, LLC, having an addrcss of 544 Chestnut 

Street, Coshocton, Ohio 43812 (the "Seller"). 

WKEREAS, on or about July 17, 2009, Buyer was assigned that certain Coal Supply 

Agreement from Western Kentucky Energy Corporation identified above as WKE-07-025 

(" WKE-07-025"); 

WHEREAS, effective September 30, 2009, Seller acquired, among other things WIG- 

07-025 from Phoenix Coal Corporation and Charolais Coal Sales, LLC and assumed all of the 

obligations of Phoenix Coal Corporation and Charolais Coal Sales, LLC as Seller under WKE- 

07-025 accruing on and after the date of such acquisition and assumption; and 

WHEREAS, Buyer and Seller wish to amend and restate this certain long term supply 

Agreement as set forth herein; 

WHEREAS, the above recitals are incorporated herein as a substantive part of the 

Agreement. This Agreement establishes the terms and conditions pursuant to which the Buyer 

shall purchase and the Seller shall sell coal of the qualities and quantities described herein. The 

following terns constitute all of the terms and conditions of the binding agreement between the 

parties regarding this transaction. 



Contract: WE-07-025 

W I T N E S S  E T  H: 

REAS, Buyer desires to purchase steam coal; and 

WHERE4S, Seller agrees to sell and deliver, and Buyer agrees to buy and accept, 

bituminous coal of quality, quantity, price, and on the terms and conditions stated as set forth 

herein. 

WOW, TIHEREFORE, for and in consideration of the making and perfomanc~ of the 

covenants and promises contained herein, and for other good and valuable consideration, the 

receipt and sac iency  of which are hereby acknowledged, the parties hereto agree as follows: 

SECTION 1. GENERAL. 

(a) The above recitals are true and correct and comprise a part of this Agreement. 

(b) Seller will sell to Buyer, and Buyer will buy from Seller steam coal under all the 

terms and conditions of this Agreement. 

(c} Each covenant, representation and warranty given by Seller herein is a material 

inducement for Buyer to enter into this Agreement. 

SECTION 2. TERM. The term of this Agreement shall commence on January 1,2008 

and shall continue through December 3 I ,  20 15, unless earlier terminated as specifically provided 

herein. 

SECTION 3. QUANTITY. 

l j  3.1 Base Quantity. Seller shall sell and deliver and Buyer shall purchase and accept 

delivery of the following annual base quantity of coal ("Base Quantity"). 
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Contract; WK1E-07-025 

Quality A Quality B 

2008 432,000 275,000 
2009 200,000 300,000 

July - Dec., 201 0 0 386,744 
201 1 0 750,000 

- Yea Base Ownm tity (tons), &isle chX311t&lr (aOEE) 

Jan. - June, 201 0 185,146 1 7 8 ~  10 

Quality A Quality D Quality B or C 
I- Year Base Quantity (tons) Base Quantity (tons) Outional Ouantitv (tons) 
2012 0 800,000 200,000 
2013 0 800,000 200,000 
2014 0 800,000 200,000 
201 5 0 800,000 200,000 

5 3.2 Optional Ouantity. Buyer, in its sale discretion, may request up to 50,000 tons of 

Optional Quantity, on a quarterly basis, by providing the Seller thirty day’s notice prior to the 

quarter of the planned deliveries. Far example, in the event Buyer desires to increase the second 

quarter’s deliveries by 25,000 tans of Optional Quantity, it shall provide notice on or before 

March 1, 2012 of its desired delivery increase. Buyer may eject Quality B or C, but must do so 

during the thirty day notice prior to the quarter of the planned deliveries. The foregoing 

provisions concerning time being of the essence shall not affect in any way the Suspension rights 

granted by Buyer in Section 6 of this Agreement. 

5 3.3 Delivery Schedule. Seller shall deliver the Base Quantity and any Optional 

Quantity in approximately equal monthly installments (plus or minus 15% in any  given month, at 
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Buyer’s sole option and discretion) during each calendar year, unless otherwise mutually agreed, 

provided that for each six month period of January through June and July through December, 

Buyer shall purchase and Seller shall deliver in the aggregate one half of the applicable mud 

Base Quantity during each such six month period. 

Time is of the essence with respect to such deliveries. A failure by Seller to deliver coal 

or by Buyer to accept coal in accordance with the provisions of this $ 3.2, other than a failure 

resulting from a force majeure event, as defined in 3 10 hereof, shall constitute a material breach 

within the meaning of 14 of this Agreement. 

SECTION 4. SOURCE. 

$ 4.1 Source. During the term of this Agrecment (through December 3 1, 20 1 3 ,  Seller 

shall mine and supply the coal sold hereunder from any one or more of the mines currently 

owned or controlled by Seller (such mines being more particularly described in Exhibit A 

attached hereto and made a part hereof, and being collectively called the “Coal Properties”); 

provided that all coal sold by Seller hereunder shall comply with all of the terns and conditions 

hereof, including without limitation, the quality specifications provided in Section 6. If 

combinations of sources or pond fines are used Lo meet the quality specifications provided in 

Section 6, the delivered product shall be as homogeneous as operationally possible. The decision 

regarding which one or more of the Coal Properties will source the coal sold hereunder at any 

given time shall be at Seller’s sole discretion. In event Seller, or any of i t s  affiliates, acquire or 

come into the control of a new mine after the date hereof, such new mine shall be added as an 
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additional source under this Section 4.1, upon the prior written notice by Seller to Buyer of the 

addition of such new source and upon the approvaI of Buyer, which shall not be unreasonably 

withheld. Any coal supplied from a new mine shall comply with all the terms and conditions 

hereof, including without limitation, the quality specifications provided in Section 6.  In the event 

a new mine is added as  a source pursuant to the preceding sentence, Exhibit A shall be amended 

to include such new mine, from and after the date of the later of: (i) the notice by Seller, and (ii) 

the date the new mine is acquired by Seller. Once added to Exhibit A, such new mine would be 

included in the definition of “Coal Properties”. The decision regarding which one or more of the 

Coal Properties will source the coal soid hereunder at any given time shall be at Seller’s sole 

discretion. 

$ 4.2 Assurance of Operation and R e s e r v v  Seller represents and w m t s  that the Cod 

Property contains economically recoverable coal of a qualify and in quantities which will be 

sufficient to satisfy all the requirements o f  this Agreement. Seller agrees and warrants that it or 

its producer will have adequate machinery, equipment and other facilities to produce, prepare and 

deliver coal in the quantity and of the quality required by this Agreement. Seller hereby 

dedicates to this AFeement sufficient reserves of coal meeting the quality specifications hereof 

so as to fulfill the quantity requirements hereof. Sellcr’s dedication of reserves shall in no way 

be construed to limit or restrict either Seller’s ability to claim a valid force majeure event under 

provisions of Section I O  herein. 

4.3 Non-Diversion of Coal. Seller agrees and warrants that it will not, without Buyer’s 

express prior written consent, use or sell cod, from the Coal Property in a way that will reduce 
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the economically recoverable baiance of coal in the Coal Property to an amount of coal less than 

that required to be supplied to Buyer 

$ 4.4 Mining Overview. On or before March 1, of each contract year, Seller and Buyer 

shall meet and Seller shall have prepared a general overview of Seller’s mining plan for the Coal 

Property with reasonable information to demonstrate Seller’s capability ta have coal produced 

from the Coal Property which meets the quantity and quality specifications of this Agreement. 

Seller shaIl not be obligated to provide Buyer with any written detail, however, Seller shall 

provide reasonable, timely, and adequate information to Buyer in regard to any foreseen mining 

conditions which might hinder, delay, or otherwise cause supply disruptions during the term of 

this Agreement. Buyer’s receipt of any such mining information or data fiirnished voluntarily by 

Seller (the “Mining Information”) shall not in any manner relieve Seller of any oF Seller’s 

obligations or responsibilities under this Agreement. Buyer’s receipt and review, if any, of any 

Mining Information shall not be constnied &s consfihlting BR approval of Seller’s pmposed 

mining overview or mining practices. Any such mining informatian furnished to Buyer by Seller 

shall be held in strict confidence and shall not be disclosed to third parties during the term of this 

Agreement and for a period of two (2) years thereafter. The parties acknowledge that Buyer has 

no right to approve, disapprove or require modification of Seller’s mining plan. Buyer and Selier 

understand and acknowledge that a review, if any, by Buyer of the Mining Information shall be 

limited solely to a determination, for Buyer’s purposes only, of Seller’s capability to supply coal 

to futfitl Buyer’s requirements of a dependable coal supply. In the event Buyer does not 

reasonably believe that Seller has sufficiently demonstrated Seller’s capability to have coal 
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produced from the Coal Property which meets the quantity and quality specifications of this 

Agreement, then the Buyer may terminate this Agreement upon 30 days written notice to the 

Seller, and Buyer shall not have any krther obligations to Seller hereunder, 

§ 4.5 Relationshi0 of the Partieg. Seller agrees that it is not and will not hold itself out 

as a partner, joint venturer, employee, agent or representative of Buyer. Nothing herein 

contained shall be construed 8s creating a single enterprise, joint venture, agency, partnership, 

joint employer, ownercontractor, or lessor-lessee relationship between Buyer and Seller. 

Seller shall have sole and exclusive authority to direct and control i t s  respective activities 

and operations, and those of any subcontractors, undertaken in the performance of Seller’s 

obligations under this Agreement. Seller shall exercise full and complete control over its 

respective work force and labor relations policies. Buyer shall have no authority or control over 

Seller’s operations or work force. 

8 4.6 Substitute Coal. Notwithstanding the above representations and warranties, Seller 

shall promptly advise Buyer at least thirty (30) days prior to any scheduled delivery date in the 

event that Seller anticipates that it will be unable to produce or obtain coal from the Coal 

Property in the quantity and of the quality required by this Agreement, and such inability is not 

caused by a force majeure event as defined in 10. Buyer may request, within five (5) business 

days after such notification, that Seller supply coal to Buyer not produced from the Coal Property 

(“Substitute Coal”). Seller will then have the right, with the express written consent of Buyer, 

which shall not be unreasonably withheld, to supply Substitute Coal. Alternatively, Seller may 

request Buyer’s written consent, which shall not be unreasonably withheld, to supply Substitute 
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Coal. Any such supply of Substitute Coal shall be subject to all the terms and conditions of this 

Agreement including, but not limited to, the price provisions of $ 8, the qiiaIity specifications of 

§ 6.1, and the provisions of 8 5 concerning reimbursement to Buyer for increased transportation 

costs. Buyer’s failure to request that Seller provide Substitute Coal shall not limit or affect any 

rights and remedies Buyer may have for Seller’s breach of its obligations to supply c a d  pursuant 

to this Agreement. Seller‘s delivery of Substitute Coal without having received the express 

written consent of Buyer shall constitute a material breach of this Agreement. 

SECTION 5. DELIVERY. 

$ 5.1 m v e r v  Point. For coal delivered between January 1, 2008 and June 30, 2010, 

Quality A coal shall be delivered to Buyer F.O.B. coal pile at Buyer’s Sebree Generating 

Complex located at 9000 Highway 2096, Robards, Kentucky and Quality B coal shall be 

delivered to Buyer F.O.B. coal pile at Buyer’s D.B. Wilson Generating Station located at 5660 

State Route 85 West, Centertown, Kentucky (the “’z)elivery Point”). For coal delivered after 

June 30, 2010, Buyer may elect to have coal delivered to Buyer F.O.B. coal pile at Buyer’s 

Sebree Generating Complex located at 9000 Highway 2096, Robards, Kentucky, or F.O.B. coal 

pile at Buyer’s D. ‘B. Wilson Generating Station located at 5660 State Route 85 West, 

Centertown, Kentucky or F.O.B. barge at Seller’s Island Rock at mile post 73.3 on the Green 

River (the “Delivery Point”). Buyer may elect another delivery pint;  however, any additional 

expense or savings as a result of the election of an alternate delivery point shall be €or Buyer’s 

account. 
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5 5.2 Tille/Risk of Loss. Title to and risk o f  loss of coal sold hereunder will pass to 

Buyer and the coal will be considered to be delivered when trucks containing the coal are hlly 

unloaded by Seller’s trucking contractor at the applicable generating station Delivery Point or 

when barges are fully loaded and released fiom the Delivery Point. 

5.3 Barye Delivew. Buyer or its contractor shaU furnish suitable barges in accordance 

with a delivery schedule provided by Buyer to Seller. Seller shall emure that rake barges are 

loaded to a minimum of 1,525 tons per barge and that box barges are loaded to a minimum of 

1,625 tons per barge unless river conditions are such that lesser amounts must be loaded or 

barges arrive at the loading point containing excess residual coal material. It shall be the 

responsibility of Buyer or its contractor to ensure barges supplied are clean and suitable for 

loading. In the event lesser amounts are loaded, notice of light loading and river condition 

requirements for such light loading shall accompany Seller’s shipment notice. Seller shall 

arrnnge and pay for all costs of transporting the coal to the staging areas for loading of barges and 

for loading and trimming the coal into barges to the proper weight and proper distribution within 

the barges. Buyer shalt arrange for transporting the coal from the Delivery Point to Buyer’s 

generating station(s) and shall pay for the cost of such transportation. Seller shall be responsible 

for any delays, costs or other penalties assessed by Buyer’s barging contractor and actually paid 

by Buyer for actual charges or costs incurred by Buyer which accrue at the Delivery Paint which 

are deemed to have been caused by Seller, and not otherwise excused by an event of force 

majeure. If, in the reasonable opinion of Seller or its representative, the supplied barges contain 

an excess of residual material which makes them unsuitable for loading, it d i l l  be the 
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responsibility of Buyer or its contractor to remave any residual material f h m  the supplied barges 

at Buyer’s expense. Seller shall, as the loading operator, ensure that the barges provided by 

Buyer or Buyer’s contractor are provided convenient and safe ingress, transit, berth, loading, and 

egress while the barges are at the Seller’s Island Dock. Seller shall be responsible for all fleeting, 

switching, and other mooring fees associated with loading and safely harboring the barges until 

such time as Buyer’s contractar removes the barges. Buyer or its contractor shall not 

unreasonably delay pick up of barges upon notice of loading and release. 

SECTION 6. QUALITY. 

5 6.1 Specifications. (a) The coal delivered hereunder shall conform to the following 

specifications on an ”as received” basis pursuant to Buyer’s election of quaIity: 

Quality A Guaranteed Moa thly Rejection Liniits 
S pecillica tions Weighted Averatre lper shipment) 
BTIJLB. min. 11,300 < 11’000 

Ash 
Moisture 
Sulfir 

Max. 1 I ..OO Ibs./MMBTU > 12.50 Ibs./MMBTU 
Max. 1 I .00 Ibs./MMRTU > 12.50 Ibs/MMBTU 
Max. 3.50 Ibs./NMBTU > 3,65 IbsJMMBTW 
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Quality B 
Specifics tions Weighted Average 
BTULB. min. 10,500 

Ash 
Moistwe 
Sulfbr 

Max. 14.00 1bs.MMBTU 
Max. 11.50 Ibs./MMBTU 
Max. 3.25 lbs./MMBTU 

Effective July 1,2QBQ -December 31,2015 
Quality B Guarmnteed Monthly 
Specifications Weighted AvemB 
BTU/LB. min. 10,500 

Ash 
Moisture 
Sulfur 

Max. 14.30 IbslIvlMBTU 
Max. 1 1.95 IbsJMMBTU 
Max. 3.25 IbsJMMBTU 

Effective January 1,20112 -December 31,2015 
Quality 41 Guaranteed Monthly 
Specifications - Weighted Average 
BTULB. rnin. 11,250 

Ash 
Moisture 
S u l k  

Max. 9.78 lbsJMMBTU 
Max. 10.67 Ibs./MMBTU 
Mak. 3.00 IbslMMBTU 

Effective January 1,2012 -December 31,2015 
Qudity D Guaranteed Monthly 
Specifications WeiPhted Average 
BTUAB. min. 1I,500 

Ash 
Moisture 
Sulhr 

Max. 8.70 lbs./MMBTW 
Max. 9.57 1bs.flMMBTU 
Max. 2.85 Ibs./MMBTIJ 

Rejection Limits 
{per shipment1 
< 10,300 

> 15.00 Ibs./MMBTU 
> 12.50 Ibs./MMBTU 
> 3.35 Ibs./MMIBTU 

Rejection Limits 
[per shipment). 
< 10,300 

15.71 Ibs./MMBTU 
> 12.86 lbs.Mh4BTU 
> 3.50 1bs.MMBTU 

Rejection Limits 
lper  shipment] 

11,000 

> 10.67 Ibs./MMBTU 
> 11 S 5  Ibs3MMBTU 
> 3.10 1bs.PMMBTU 

Rejection Limits 
b e r  shirment) 

11,250 

> 10.87 1bs.MMBTU 
> 10.87 Ibs./MMBTU 
> 3.00 Ibs./MMBTU 
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All Oualifies (Hbs./MMBTQ 
Sulfur min. 1.80 
Chlorine ma. 0.18 
Fluorine ma. 0.02 
Nitrogen max. 1.50 

Arsenic (ug/g) m u .  15 
Vanadium (ug/g) max. 75 

SIZE (3'l x 0"): 
Top size (inches)+ max. 3" 
Fines (?A by wgt) 
passing 1/4" screen m a .  45% 

% BY WEIGHT: 

VOLATILE min. 32 
FIXED CARBON min. 40 
GRINDABILITY (HGI) rnin. 50 

ASH FUSION TEMPERATURE ( O F )  (ASTM I318571 

REDUCING ATMOSPHERE 
Initial Deformation min. 2000 
Softening (H=W) min. 2200 
Softening {H=1/2 W> min. 2300 
Fluid min. 2450 

OXIDIZING ATMOSPHEe 
Initial Deformatjon min. 2300 
Softening (H=W) min. 2400 
Softening (HI- 1 OW) min. 2500 
Fluid min. 2600 

1.80 
> 0.20 
> 0.03 
> 1.65 

> 18 
> 130 

> 4" 

< 30 
.= 38 
50 

min. 1950 
min. 2100 
min. 2200 
min. 2300 

min. 21 50 
min. 2300 
min. 2400 
min. 2500 

* All the coal wifl be of such size that if will pass through a screen having circular 

perforations three (3) inches in diameter, but shall not contain more than forty-five percent (45%) 
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by weight of coal that will pass through a screen having circular perforations one-quarter (1/4) of 

an inch in diameter. 

Note: As used herein: > means greater than; 
< means less than. 

3 6.2 Definition of ”Shipment”. As used herein, a “shipment” shall mean: one (1) 

day’s delivery of loaded coal trucks or one (1) jumbo open-top barge, in accordance with Buyer‘s 

or Seller’s sampling and analyzing practices. Buyer shall not be responsible for improperly 

loaded trucks in the event Seller controls or contracts the truck delivery and/or truck loading 

process. Furthermore, Buyer has the right to refuse delivery of over-weight or improperly loaded 

trucks and/or barges. 

6.3 Rejection. Buyer has the right, but not the obligation, to reject any shipment 

which fail(s) to conform to the Rejection Limits set forth in 3 6.1. Buyer must reject such coal 

within seventy-two (72) hours of receipt of the coal analysis provided for in fi 7.2 or such right to 

reject is waived. Buyer has the M e r  right, but not the obligation, to reject at any time, any 

shipment which (i) contains extraneous materials, which include, but are not limited to, slate, 

rock, wood, corn husks, mining materials, metal, steel, etc. (“Debris”) or (ii) can not be 

transported through the plant coal handling system as determined by Buyer. 

In the event Buyer rejects such non-conforming coal, title to and risk of loss of the coal 

shall be considered to have never passed to Buyer and Buyer may, at its sole option, stop the non- 

conforming shipment in route, prevent the unloading of the non-conforming shipment, return the 
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coal to Seller or mutually agree with Seller upon a disposition for such coal shipment, all at 

Seller's cost and risk. 

Seller shall replace the rejected coal wjthin five ( 5 )  working days from notice of rejsction 

with coal exceeding the Rejection Limits set forth i n  5 6.1. If Seller fails to replace the rejected 

coal within such five (5) working day period or the replacement coal is rightfully rejected, Buyer 

may purchase coal from another source in order to replace the rejected coal. Seller shall 

reimburse Buyer for (i) any amount by which the actual price plus transportation costs to Buyer 

of such coal purchased from another source exceeds the price of such coal under this Agreement 

plus transportation costs to Buyer fiorn the Delivery Point; and (ji) any and all transportation, 

storage, handling, or other directly related expenses that have been incurred by Buyer for 

righthlly rejected coal. 

If the non-conforming shipment has been unloaded at Buyer's generating station prior to 

the receipt of the coal analysis provided for in $ 7.2, Buyer and Seller shall, at Buyer's option, 

confer for the purpose of reaching agreement on an adjustment to the Base Price to be paid for 

such coal. In addition, Seller shall reimburse Buyer for any penalties, costs or charges, including 

reasonable attorney's fees, associated with or resulting horn the use of the non-conforming 

shipmenl. Buyer shall provide Seller with a written calculation of any such penalties, costs or 

charges within thirty (30) days after receipt of the coal analysis, or as soon as practicable 

thereafter. Seller shall make payment to Buyer within fifteen (30) days of receipt of the written 

calculation. 
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In the event Buyer and Seller are unable to reach an agreement concerning an adjustment 

to the Base Price, Buyer may, at its sole optian, and upc711 written notice to Seller, require Seller 

to remove all coal constituting the non-conforming shipment from Buyer’s property, or such 

other location as desired by Buyer, all at Seller’s cost and risk. Seller shall remove such coal 

within five (5) days after receipt of Buyer’s written notice relating thereto. 

The remedies set farth herein we in addition to all of Buyer’s other remedies under this 

Agreement and under applicable law and in equity for Seller‘s breach. 

If Buyer fails to reject a shipment of non-conhrming coal which it had the right to reject 

for failure to meet any or all of the Rejection Limits set forth in 5 6.1 or because such shipment 

contained Debris, then such non-conforming coal shall be deemed accepted by Buyer; however, 

the quantity Seller is obligated to sell to Buyer under the Agreement shall be reduced by the 

amount of each such non-conforming shipment which is not rejected. Further, for shipments 

containing Debris, the estimated weight of such Debris shall be deducted fiom the weight of that 

shipment. 

5 6.4 &pension and Termination. If the coal sold hereunder fails to meet two 

consecutive months or more of the Guaranteed Monthly Weighted Averages as nominated and as 

set forth in 3 6.1 for any two (2) months in a four (4) month period, or if four (4) shipments are 

rejectable in any thirty (30) day period, Buyer may upon written notice delivered in accordance 

with $ 12, Notices, suspend future shipments except shipments already loaded into trucks. Seller 

shall, within ten (IO) days after receipt of Buyer’s notice, provide Buyer with reasonable 

assurances that subsequent monthly deliveries of coal shall meet or exceed the Guaranteed 
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Monthly Weighted Averages set forth in 3 6.1 and that the coal will exceed the Rejection Limits 

set forth in $6.1. If Seller fails to provide such assurmm within said ten (10) day period, Buyer 

may terminate this Agreement by giving written notice of such termination at the end of the ten 

(10) day period. Buyer's failure to terminate after the end of such ten (1 0) day period shall nat 

constitute a waiver for a continuing default or for any subsequent defaults. If Seller provides 

such assurances to Buyer's reasonable satisfaction, shipments hereunder shall resume and any 

tonnage deficiencies resulting from stispension may be made up at Buyer's sole option. Buyer 

shall not unreasonably withhold its acceptance of Seller's assurances, or delay the resumption of 

shipments. If Seller, after such assurances, fails to meet any of the Guaranteed Monthly 

Wcightcd Averages for any one (1) month within the next six (6) months or if two (2 )  shipments 

are rejectable within any one (1) month during such six (6) month period, then Buyer may 

terminate this Agreement and exercise all its other rights and remedies under applicable law and 

in equity for Seller's breach. All costs, expenses or damages incurred by Buyer in obtaining 

Seller's assurance that subsequent deliveries will conform to the quality specifications shall be 

paid to Buyer by Seller. 

SECTION 7. _WEIGHTS, SAMPLING AND ANALYSIS. 

$ 7.1 Weiehts for Truck Deliveries. The weight of the coal delivered hereunder by truck 

shall be determined on a per shipment basis by Buyer on the basis of scale weights at the 

Delivery Point unless another method is mutually agreed upon by the parties. Such scales shall 
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be duly reviewed by an appropriate independent testing agency and maintained in a condition 

such that the weights are deemed accurate and reliable so as to be used for payment purposes in 

accordance with the terms and conditions of this Agreement. To ensure such accuracy and 

reliability, such scales shall be tested and shall comply with appropriate conditions for weighing 

pursuant to the National Institute of Standards and Technology Handbook 44 for such scales. 

Seller shall have the right, at Seller's expense and upon reasonable notice, to have the scales 

checked for accuracy at any reasonable time or Frequency. If the scales are found to be over or 

under the tolerance range allowable for the scale based on the National Institute of Standards and 

Technology Handbook 44, either party shall pay to the other any amounts owed due to such 

inaccuracy far a period not to exceed the mid-point of time in days between the last test and the 

point in time at which the scale is found to be inaccurate, provided however, the number of days 

shaIl not exceed one-half the number of days between scale tests. 

$ 7.2 JVeizhtq For Barge Deliveries, The weight of the coal delivered hereunder shall be 

determined on a per barge basis to constitute a shipment by Seller on the basis of draft weights at 

the loading point, unless another method is mutually agreed upon by the parties. Such draft shall 

be duly performed by an appropriate independent testing agency and performed in a workmanlike 

manner pursuant to methodology for abtaining such that the weights are deemed accurate and 

reliable sa as to be wed for payment purposes in accordance with the terms and conditions of this 

Agreement. In the event that Buyer and Seller agree to utilize scales, to ensure such accuracy and 

reliability, such scales shall be tested and shall comply with appropriate standards for weighing 

as set out in the National Institute of Standards and Technology Handbook 44 for such scales. 
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BUYW or Seller, as the case may be, shall have the right, at their own expense and upon 

reasofiable notice one to the other, to have the draft process or scales checked for process and 

accuracy at any reasonable time or frequency. In the event scales are utilized, if such scales are 

found ta be over or under the tolerance range allowable for the scale based on the: National 

Institute of Standards and Technology Handbook 44, either party shall pay to the other any 

amounts owed due to such inaccuracy for a period not to exceed 30 days or the time between 

tests, whichever is shorter. 

5 7.3 Samplina and Andvsis for Truck Deliveries. The sampling and analysis of the coal 

delivered hereunder shall be performed by Buyer at the Delivery Point and the results thereof 

shall be accepted and used for the quality and characteristics o f  the coal delivered under this 

Agreement. Buyer shall send to Seller by facsimile or via ernail a copy of Buyer’s analysis 

within five (5) business days after sampling the applicable shipment. All analyses shall be made 

in Buyer’s or Buyer’s contractor’s laboratory at Buyer’s expense in accordance with American 

Society of Testing and Measurement (hereinafter referred to as “A.S.T.M.”) practices and 

procedures. Samples for analyses: (i) shall be taken by the mast current industry-accepted 

standard for the mechanical sampling system in place; (ii) shall be mutually acceptable to both 

parties; and (iii) shall be taken with a frequency and regularity sufficient to provide reasonably 

accurate representative samples of the deliveries made hereunder. Scller represents that it  is 

familiar with the sampling and analysis practices IO be utilized hereunder, and finds them to be 

acceptable. Buyer shall notify Seller in writing of any significant changes in Buyer’s sampling 

and analysis practices. Any such changes in Buyer’s or Buyer’s contractor’s sampIing and 
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analysis practices shall, except for A.S.T.M. accepted changes in practices, provide for no less 

accuracy than the sampling and anaIysis practices existing at the time of the execution of this 

Agreement, unless the parties otherwise mutually agree. Seller shall have the right, at Seller‘s 

expense and upon reasonable notice, to visit Buyer’s or Buyer’s sample collection area, sampler 

and Buyer’s andor Buyer’s contractor’s laboratory to review coal quality analysis processes and 

shall further have the right to suggest processes for improvement in accuracy at any reasonable 

time or frequency. 

Each sample taken by Buyer shall be divided into four (4) parts and put into airtight 

containers, properly labeled and sealed. One part shall be used for analysis by Buyer; one part 

shall be used by Buyer as  a check sample, if Buyer in its sole judgment determines it is 

necessary; one part shall be retained by Buyer until the twenty-fifth (25Ih) day of the month 

following the month of unlaading (the “Disposal Date”) and shall be delivered to Seller for 

analysis if Seller so requests before the Disposal Date; and one part (”Referee Sample”) shall be 

retained by Buyer until the Disposal Date. Buyer shall provide a composite of all the analysis for 

presentation to Buyer by the fifteenth (IS*) day of the month following the month of unloading. 

Seller, on reasonable notice to Buyer, shall have the right to have a representative present to 

observe the sampling and anaIyses performed by Buyer or Buyer’s contractor. Unless Buyer 

requests a Referee Sample analysis before the Disposal Date, Buyer’s analysis shall be used to 

determine the quality of the coal delivered hereunder. The Monthly Weighted Averages shall be 

determined by utilizing the individual shipment analyses and the weight af  each shipment. 
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If any dispute arises before the Disposal Date, tfie Referee Sample retained by Buyer shall 

be submitred for analysis to an independent commercial testing laboratory ("Independent L,ab") 

mutually chosen by Buyer and Seller. For each coal quality specification in question, a dispute 

shall be deemed not to exist and Buyer's analysis shall prevail and the analysis of the 

Independent Lab shall be disregarded if the analysis of the Independent Lab differs fkom the 

analysis of Seller by an amount equal to or less than: 

(i)  0.50% moisture 
(ii) 
(iii) 
(iv) 

0.50% ash on a dry basis 
100 Btu/lb. on a dry basis 
0.10% sulfur on a dry basis. 

For each coal quality specification in question, if the analysis of the Independent Lab 

differs from the analysis of Buyer by an amount more than the mounts listed above, then the 

analysis of the Independent Lab shail prevail and Buyer's analysis shall be disregarded. The cost 

of the analysis made by the Independent Lab shall be borne by Seller to the extent that Buyer's 

analysis prevails and by Buyer to the extent that the analysis of the Independent Lab prevails. 

4 7.4 Samolina and Analysis for Barge Delivery. The sampling and analysis of the coal 

delivered via barge hereunder shall be performed by Seller and the results thereof shall be 

accepted and used for the quality and characteristics of the coal delivered under this Agreement 

unless another method is mutually agreed upon by the parties. All analyses shall be made in the 

laboratory of Seller or Seller's contractor at Seller's expense in accordance with industry- 

accepted standards, (i) shall be taken by the most current industry- 

accepted standard for the mechanical sampling system in place (ii) shall be mutually acceptable 

Samples for analyses: 
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IO both parties; (iii) m y  be compsited; and (iv) shall be taken with a frequency and regularity 

sufficient to provide reasonably accurate representative samples of the deliveries made 

hereunder. Buyer acknawledges that it is familiar with the sampling and analysis practices to be 

utilized hereunder, and finds them to be acceptable. Seller shall notify Buyer in writing of any 

significant changes in Seller’s sampling and anatysis practices. Any such changes in Seller’s or 

Seller’s contractor’s sampling and analysis practices shall, except for industry accepted changes 

in practices, provide for no less accuracy than the sampling and analysis practices existing at the 

time of the execution of this Agreement, unless the parties otherwise mutually agree. 

Each sample taken by Seller shall be divided into four (4) parts and put into airtight 

containers, properly labeled and sealed. One part shall be used for analysis by Seller; one part 

shall be used by Seller as a check sample, if Seller in its sole judgment determines it is necessary; 

one part shall be retained by Seller until the twenty-fifth (25*) day of the month following the 

month of unloading (the “Disposal Date”) and shall be delivered to Buyer for analysis if Buyer SO 

requests before the Disposal Date; and one part (“Referee Sample“) shall be retained by Seller 

until the Disposal Date. Buyer shall be given copies of all analyses made by Seller and Seller 

shall provide a composite of all the analysis for presentation to Buyer by the twelfth (12‘) day of 

the month following the month of unloading. Buyer, on reasonable notice to Seller, shall have 

the right to have a representative present to observe the sampling and analyses performed by 

SeHer or Seller’s contractor. Unless Buyer requests a Referee Sample analysis before the 

Disposal Date, Seller’s analysis shall be used to determine the quality of the coal delivered 
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hereunder. The Monthly Weighted Averages shall be determined by utilizing the individual 

shipment analyses and the weight of each shipment. 

If any dispute arises before the Disposal Date, the Referee Sample retained by Seller shall 

be submitted for analysis to an independent commercial testing laboratory (“Independent Lab”) 

mutually chosen by Buyer and Seller. For each coal quality specification in question, a dispute 

shall be deemed not to exist and Seller’s analysis shall prevail and the analysis of the 

Independent Lab shall be disregarded if the analysis of the independent Lab differs from the 

analysis of Seller by an amount equal to or less than: 

(i) 0.50% moisture 
(ii) 
(iii) 
(iv) 

0.50% ash on a dry basis 
100 Btdlb. on a dry basis 
0.10% sulfur an a dry basis. 

For each coal quality specification in question, if the analysis of the Independent Lab 

differs from the analysis of Seller by an amount more than the amounts listed above, then the 

anaIysis of the Independent Lab shalI prevail and Seller’s analysis shall be disregarded. The cost 

of the analysis made by the Independent Lab shall be borne by Buyer to the extent that Seller’s 

analysis prevails and by Seller to the extent that the analysis of the Independent Lab prevails. 

In the event Buyer installs a sampling system at the generating station that is equivalent or 

better than that utilized by Seller, at Seller’s reasonable sole option, Seller may agree to utilize 

Buyer’s collected samples and analyses of such samples as the basis for payments hereunder. 

Such sampling processes shall include all those listed above as responsibility of Seller in terms of 

frequency and regularity sufficient to provide an accurate representative sample of the deliveries, 

22 



Con tract: WKE-07-025 

and will include the same number of sample divisions taken and retained. All analyses of 

samples collected by Buyer shall be made at Buyer’s expense in accordance with then current 

industry-accepted standards. Seller shall have the right, upon reasonable notice, to inspect or 

have inspected Buyer’s mechanical sampler, collection, and the sample analysis process. 

SEQ;%B[ON 8. BRICE. 

$ 8.1 Base Price. The base price of the coal to be sold and delivered hereunder shall be 

determined according to the following schedule as set. out by year, by Delivery Point and by 

quality as nominated by Buyer on the basis of $/Mh4RTU F.O.B. Delivery Point (“Base Price”): 

Quality A 1 1,300 BTU 
F.O.B. Coal Pile 

-~ Year Green Station 
2008 $1.4500 
2009 $ I  .4935 

January 1 -June 30,2010 $15383 
July 1,2010-December31,2010 

201 1 

Quality B 10,500 BTU 
F.O.B. Coal Pile 
Wilson Station 

$1.4200 
$1.4626 
$1.5065 
$1”4994 
$1 S446 

Oualitv B Oualih. Quality D 
2012 $2.0402 $2. I402 $2.2402 
2013 $2.1352 $2.2352 $2.3352 
2014 $2.2342 $2.3 342 $2.4342 
201 5 $2.3372 $2.4372 $2.5372 

9 8.2 Diesel Fuel Adjustment (Surcharge or Discount). In addition to the Base Price in 

abave, there shall be an adjustment to such price for changes in diesel fie1 for each coal 
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quality (surcharge or discount) through December 3 I ,  201 1. The adjustment shall change in 

proportion to changes in the previous calendar quarter’s Daily Average of the Average Rack 

Gross Price for Untaxed Ultra Low Sulfur Diesel Fuel (Branded and Unbranded} published in the 

OPIS Newsletter Prices and reported daily at 6:OO P.M. - Evansville, IN (hereinafter the 

“OPIS”}. The adjustment to the Base Price to be in effect for any particular quarter shall be 

calculated by multiplying a fraction, the denomhatar of which shall be the “Base Fuel Index” (as 

hereinafter defined) and the numerator of which shall be the “Adjusted Fuel Index” (as 

hereinafter defined), times the “Diesel Fuel Cost Component.’’ The effective dates of each 

quarterly adjustment shall be May 1 ,  August 1, November I and February 1, as the case may be, 

The first quarterly adjustment shall be applied beginning May 1, ZOO8 and the last adjustment 

shall be applied beginning November 1,201 1. The adjustment shall be rounded to four decimal 

places and reset to zero prior to each calculation. 

For purposes of this Section, the terms below shall have the following meanings in 

connection with the calculation of the adjustment for Diesel Fuel for any particular quarter: 

“Adjusted Fuel Index” shall mean the difference between (i) the average OPIS for the 

relevant Calculation Period, and (ii) the Base Fuel Index. 

“Base Fuel Index” shall mean 230, (being the average OPIS for July, August and 

September 2007). 

‘“Calculation Period” shall mean the three-month period ending (i) March 3 I, for a May I 

adjustment date, (ii) June 30, for a August 1 adjustment date, (iii) September 30, for a November 
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1 adjustment date, and (iv) December 31, for a February 1 of the subsequent year adjustment 

date. 

. 

‘‘Diesel Fuel Price Component” shall mean the amount set forth for the relevant year and 

quality in the fallowing table: 

I $0.25 I I2010 I $0.10 

I $0.25 I I2011 1 $0.00 

Example #I for 11,300 BTU for 2008 lo  be effective from May I through July 31: 

Calculation Period would be January, February and March 2008 

Average OPlS for Calculation Period = 280.0 (hypothetical) 

Base Fuel Index = 230 

Fuel Adjustment Calculation = [(280.0-230)/230]*$0 29IMMBTU 

Fuel Adjustment = +$0.0630 per MMBTU 

Example #2 for 10,600 BTU for 2008 to be effective from May 1 through July 31: 

Calculation Period would be January, February and March 2008 

Average OPlS for Calculation Period = 280.0 (hypothetical) 

Base Fuel Index = 230 

Fuel Adjustment Calculation = [(280.0-23O}/230]*$0.2 l/MMBTU 
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Fuel Adjustment = +$0.0457 per MMBTU 

Example #3 for 1 1,300 BTU for 2808 to be effecthe from 

CePeomliatkm Period wouEEE be January, February and March 2688 

Average OPlS for Calculation Period = 200.0 (hypothetical) 

Base Fuel index = 230 

Fuel Adjustment Calculation = [(200.0-230)1230]*$0.29/MRI1BTU 

Fuel Adjustment = -$0.0378 per MMBTCJ 

Example #4 for 10,500 BTU for 2008 to be effective from May 1 through July 31: 

Calculation Periad would be January, February and March 2008 

Average OPlS for Calculation Period = 200.0 (hypothetical) 

Base Fuel index = 230 

Fuel Adjustment Calculation = [(200.0-230)/230)*$0.21~MBTU 

Fuel Adjustment = -$0.0274 per MMBPU 

5 8.3 Tntckinp and Diesel Fuel Adiustmerlf. Effective July 1, 2010 through December 

31, 201 1, in addition to the Base Price in $8.1 above, there shall be added a trucking expense of 

$4.70 per ton for all coal delivered to the Sebree Complex Delivery Point, a trucking expense of 

$2.25 per ton for all coal delivered to the D. B. Wilson Station, and a trucking expense of$2.25 

per ton, as well as a barge toading expense of $1.50 per ton, for all coal delivered to the Island 

Dock Delivery Point, as directed by Buyer (the “Transportation Charge”) The Transportation 

Charge provided for herein shall be adjusted on an annual basis as hereafter provided. The 

parties shall meet on or before September 1, 201 i ,  and establish trucking and barge loading rates 

to the Delivery Points to be effective January I ,  2012. Thereafter, the parties shall meet each 
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September 1” for the remaining years of the term to ensure establishment of competitive and 

reliable transportation charges to the Delivery Points for the following year. 

There shall be an adjustment to the Transportation Charge for changes in diesel fuel for 

transportation purposes (the “Trucking Diesel Fuel Adjustment”). The Tnicking Diesel Fuel 

Adjustment shdl be adjusted effective on the first day of each month, beginning July 1 ,  2010 

through December 31, 201 f for trucking to the Delivery Points. In the event diesel fucl is in 

excess of $2.50 per gallon, the adjustment shall be thirty (30) percent of any cost per gallon 

above $2.50. For avoidance of doubt a sample calculation is made below and calculated as 

follows: 

Example I : Diesel fuel price for the month is $2.40 per gallon; no adjustment. 

Example 2: Diesel fuel price for the month is $2.50 per gallon; no adjustment. 

Example 3: Diesel fuel price for the month is $2.75 per gallon; then, the Truckkg Diesel 

Fuel Adjustment calculation shall be: ($2.75 - $2.50) x .30 = $0.075. Thus, the Transportation 

Charge and Trucking Diesel Fuel Adjustment fot the month shall be: $4.70 per ton -t $0.075 = 

$4.775 or $4.78 per ton (rounded to two decimal places) for truck delivery to the Sebree 

Complex Delivery Point. Likewise, the Transportation Charge and Trucking Diesel Fuel 

Adjustment for the Wilson Delivery Point would be: $2.25 per ton -t $0.075 = $2.325 or $2.33 

per ton; and for the Island Dock Delivery Point: $1.50 per ton + $0.075 = $1.575 or $ 1 5 8  per 

ton. 

6 8.4 Mininp. Owrations Diesel u e l  Adiustment. Effective January 1, 2012, in 

addition to the Base Price in $8.1 above, there shall be a quarterly adjustment to such price for 
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changes in diesel fuel. The index values shall be adjusted b a d  upon the preliminary index 

values for Ihe three-month period ending November 30 (for adjustment efffective January I”), 

February 28 or 29 (for adjustment effective April Is}, May 3 1 (for adjustment effective July I“), 

and August 3 1 (far adjustment effective October 1”) (hereinafter the “Calculation Period”). The 

adjustment shall change in proportion to changes in the first published PPI-Comm~dities #2 

Diesel Fuel Index #WPUO57303 (not seasonally adjusted) found in Table 6 of tbe Producer Price 

Indexes, published monthly by the US. Department of Labor, Bureau of Labor Statistics 

(hereinafter the “PPI Fuel”). The change in this component for each coal quality specification 

shall be calculated by multiplying a fraction, the denominator of which shall be 235.7 

(hereinafter the “Base Fuel Index”) which is the Preliminary PPI Fuel for May 2010 and the 

numerator of which shall be the difference between the average PPI Fuel for the Calculation 

Period and 235.7, times 14.0% of the current calendar year S/MMBTU price (the “Diesel 

Fuel Component”) for each coal quality (Quality B, C ,  and D). The adjustment shall be rounded 

to four decimal places and reset to zero prior to each calculation. 

Example Mining Operations Diesel Fuel Adjustment based upon Quality C :  

Average PPI Fuel for Calculation Period = 300.0 

Base Fuel Index = 235.7 

Diesel Fuel Adjustment 

Diesel Fuel Component 

= [ (3  00.0-23 5.7)/235.7] *’$0.2996/MMBTU 

= +$.Q8 17 per MMBTU 
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$ 8.5 Mining Operations Eaubment Adiusunent. Effeclive January 1,2012, in addition 

to the Base Price in $8.1 above, there shall be a quarterly adjustment to such price for changes in 

the price of steel. The adjustment shall change in proportion to changes in the first published ’ 

PPI-Commodities Construction Machinery and Equipment #WPW 101 2 found in the Producer 

Price Indexes, published monthly by the US. Department of Labor, Bureau of Labor Statistics 

(hereinafter the “PPI Equipment”). The change in this component for each coal quality 

specification shall be calculated by multiplying a fraction, the denqpiinator of which shall be 

190.8 (hereinafter the “Base Equipment Index”) which is the Prelimin@y‘PPI Equipment for May 

2010 and the numerator of which shall be the difference between thecaverage PPI Equipment for 

the relevant Calculation Period and 190.8, times 15.0% of the current calendar year 

%MMBTW price (the “Steel Component”) for each coal quality (Quality B, C, and D). The 

adjustment shall be rounded to four decimal places and reset to zero prior to each calculation. 

Example Mining Operations Eqluipruenr Adjustment based upon 

Average PPJ Equipment for Calculation Period = 170.0 

Base Equipment Index = 190.8 

Equipment Adjustment = [(I 70.0-190.8)/190.8]*$0.32IO/MMBTU 

Equipment Component = ($0.0350) per MMBTU 

fj 8.6 Mining Operations Explosive Adiustment. Effective January 1, 2012, in addition 

to the Base Price in $8. I above, there shall be a quarterly adjustment to such price far changes in 
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the price of expiosives. The adjustment shall change in proportion to changes in the first 

published PPI-Commodities Fertilizer Materials Index #WPUO652 found in the Producer Price 

Indexes, published monthly by the U.S. Department of Labor, Bureau of Labor Statistics 

(hereinafter the “PPI Explosives”). The change in this component for each coal quality 

specification shall be calculated by multiplying a fraction, the denominator of which shall be 

229.7 (hereinafter the ‘‘Base Explosives Index”) which is the Preliminary PPI Explosives for May 

2010 and the numerator of which shall be the difference between the average PPI Explosives for 

the relevant Calculation Period and 229.7, times 6.0% of the current calletedar yeas $/MMRTtJ 

price (the ‘%xplosives Component) for each coal quality (Quality B, C, and D). The adjustment 

shall be rounded to four decimal places and reset to zero prior to each calculation. 

Example Mining Operations Explosive Adjustment: 

Average PPI Explosives for Calculation Period = 250.0 

Base Explosives Index = 229.7 

Explosives Adjustment [(250.0-229.7)/229.7] +$O. I 284/MMBTU 

Explosives Component = +$0*0 I 1 3 per MMBTU 

A Sample calculation of this procedure is attached hereto Exhibit “B” and shall serve as a 

guide for administration of the Diesel Fuel, Equipment and Explosive Adjustments. 

3 8.7 Payment Calculation. Payment shall be based solely upon the tonnage and BTU/LB 

received pursuant to Section 6. QUALITY and Section 7. WEIGHTS, SAMPLING AND 

ANALYSIS and Section 8 PRICE. If there are any adjustments pursuant to Section 6. 
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9UALITY, such adjustments shall apply for the month the coal was delivered to the Delivery 

Point. 

SECTION 9. 

9 9.1 Invoicing Address. Invoices will be sent to Buyer at the following address: 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Attn.: Supervisor, Fueh Accounting 

9 9.2 Payment Procedures for Coal Shipments. Far all coal delivered pursuant to Article 

5 hereof, and unloaded at the Delivery Point, if delivered by lruck or unloaded at the generating 

station if delivered by barge, between the first (1st) and fifteenth (15th) days of any calendar 

month, Buyer shall make preliminary payment for one-hundred percent (100%) of the amount 

owed for the coal (based on the assumption that the coal will meet all guaranteed monthly quality 

parameters) by the twenty-fifth (25th) day of such month of unloading, except that, if the twenty- 

fifth (25th) day is not a regular work day, payment shall be made on the next regular work day. 

All preliminary payments shall be calculated based upon the then current Base Price an a cents 

per MMBTU basis as calculated by the guaranteed monthly weighted average BTUIlb. Seller 

shall invoice Buyer for all coal delivered pursuant to Article 5 hereof, and unloaded at the 

Delivery Point or the generating station, as the case may be, betwccn the first (1  st) and fifieenth 

(15th) days of any calendar month by the 20th day of the month, based upan the then current 
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Base Price on a cents per MMBTU basis as calculated by the guaranteed monthly weighted 

average BTU/lb. 

For all coal delivered, as defined in Article 5 hereof, and unloaded at the Delivery Point, 

or the generating station, as the case may be, between the sixteenth (1 6th) day and the last day of 

any calendar month, Buyer shall make a payment for one-hundred pcrccnt (lOOOh} of the amount 

owed for the coal by the tenth (10th) day of the month fallowing the month of unloading, except 

that, if the tenth (10th) day is not a regular work day, paymcnt shall be made on the next regular 

work day. Also by the tenth ( I  O*h> day of the following the month of unloading of coal at the 

Delivery Point, a reconciliation of amounts paid and  amounts owed during said month shall be 

made, including any adjustments for any applicable discounts or other adjustments provided 

herein, except that, if the tenth (10th) day is not a regular work day, payment shall be made on 

the next regular work day. Seller shall invoice Buyer far all coal delivered pursuant to Article 5 

hereof, and kinloaded at the Delivery Point, or the generating station, as the case may be, between 

the sixteenth (1  6th) day and last day of any calendar month by the 5' day of the foliowing month, 

based upon the then current Base Price on a cents per MMBTU basis as calculated by the 

guaranteed monthly weighted average BTU/lb. 

In the event Seller notifies Buyer that a pattern has developed whereby payments are not 

being paid when due, as set forth herein, Buyer shall review its internal approval and payment 

procedures and remedy such payment practices, if any develop. Except as provided in 9 9.3 

below, the amount of any correct invoice not paid within five ( 5 )  business days when due, shalt 
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bear interest at eight percent (8.0%) per annum based fi-om the dale due until such time as the 

payment is made in full to Seller. 

In the event any one or more barges delivered to a generating station are not unloaded 

within five (5 )  days after being placed at such generating station, Seller may request that Buyer 

pay for the coal in said barges during the next normal payment cycle and Buyer shall comply 

with any such request. 

Seller shall provide the appropriate bank notice: and wiring instructions. 

Q 9.3 Withholding. Buyer shall have the right to withhold from payment of any billing or 

billings (i) any sums which it is not able in good faith to verify or which it otherwise in good 

faith disputes and (ii) any amounts owed to Buyer from Seller. Buyer shall noti@ Seller 

promptly in writing of any such issue, stating the basis of its claim and the amount it  intends to 

withhold. If such disputed amount or damage or likely damages exceed $100,000, Seller shall 

have the right to suspend shipments until such time as the dispute is resolved and settlement of 

withholding occurs. 

Payment by Buyer, whether knowing or inadvertent, of any amount in dispute shall not be 

deemed a waiver of any claims or rights by Buyer with respect to any disputed amounts or 

payments made. Any disputed amounts withheld by Buyer that are later found to have been 

withheld improperly, other than amounts disputed resulting fiom errors, lack of documentation, 

or other related incident surrounding any disputed amount or similar legitimate and reasonable 
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dispute, shall be subject to interest at eight percent (8.0%) per  annum based fiom the date due 

until such time as the payment is made in full to Seller. 

SlECTlQN 10. FORCE MAJEURE. 

5 10.1 General Force Majeure. Notwithstanding anything herein to the contrary, if an 

event occurs that would otherwise be a force majuere event under this Section 10.1, but Seller is 

stilI able to perform its obiigations hereunder (after taking into account all of Seller's then 

existing obligations to deliver coal to third parties from the unaffected Coal Properties) though 

one or  more of the Coal Properties (or portions thereof) that are not affected by such force 

majuere event, then such event shall not be considered a force majuere evcnt hereunder. If either 

party hereto is detayed in or prevented from performing any of its obligations or from utilizing 

the coal soid under this Agreement due to acts of God, war, riots, civil insurrection, acts of the 

public enemy, terrorism, strikes, lockouts, labor disputes, disturbances or unrest, damage to 

plants, equipment or facilities, fires, floods or earthquakes, inability to obtain permits or 

authorizations fiom any governmental authority after prudent and timely submission and 

application of same, mine accidents that are solely responsible for delaying or preventing 

performance of Seller, or unanticipated conditions in coaI seams not discemable by prudent 

engineering which are beyond the reasonable control and without the fault or negligence of the 

party affected thereby, then the obIigations of bath parties hereto shall be suspended to the extent 

made necessary by such event; provided that. the affected party gives written notice to the other 

party as early as practicable of the nature and probable duration of the force majeure event. 

Failure to give such notice and to firnish the designated information shall be deemed a waiver of 
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the afkted party’s rights under this 9 10 for the such period of t h e  during which the affected 

party failed to give notice. The party declaring force majeure shall exercise due diligence to 

avoid the force majeure event or shorten its duration and will keep the other party advised a s  to 

the continuance of the force majeure event. 

During any per id  in which Seller’s ability to perform hereunder is affected by a force 

majeure event, Seller shall not deliver any coal to any other buyers to whom Seller’s ability to 

supply is similarly affected by such force majeure event unless contractually committed to do so 

at the beginning of the force majeure event; and M e r  shall deliver to Buyer uncfer this 

Agreement at least a pro rata portion (on a per ton basis) of its total contractual commitments for 

ail its buyers in place at the beginning of the force majeure event to whom Seller’s ability to 

supply is sirnilarIy affected by such force majeure event. 

An event which affects the Selier’s ability ta obtain Substitute Coal will not be considered 

a force majeure event hereunder. Events of force majeure as defined above affecting a supplier 

or contractor of a party hereto, other than for the production and shipping of coal, will be treated 

as the affected party’s force majeure provided that the afTected party diligently and promptly 

obtains alternate source of supply or services. 

Buyer reserves the right to purchase replacement coal from other sources during the 

occurrence of a force majeure event affecting Seller and Seller reserves the right to sell coal to 

third parties during the occurrence of a force majeure event affecting Buyer. If tonnage 

deficiencies result From a Seller’s or Buyer’s declared force majeure event lasting thirty (30) days 

or less, such deficiencies may be made up at the non-affected party’s sole option on a mutually 
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agreed-upon schedule. Any tonnage deficiencies resulting from a Seller’s or Buyer’s declared 

force majeure event lasting longer than thirty (30) days shall not be made tip except by mutual 

agreement of the partics. 

in the event that an event af force majeure that materially affects a party’s ability to 

perform its obligations hereunder continues for a period exceeding sixty (60) days, then the party 

not claiming force majeure may elect to terminate this Agreement by giving written notice to the 

affected party. In the event of such termination, neither party shafl have any W h e r  liability to 

the other except for those obligations or liabilities which may have accrued with respect to 

performance or defaults prior to said termination. 

9 10.2 Environmental Law Force Maieure. The parties recognize that, during the term of 

this Agreement, Iegislative or regulatory bodies or the courts may adopt,, change, or amend 

environmental laws, regulations, porkies or restrictions that will make it impossible or 

commercially impracticable (uneconomical) for Seller to deliver or Buyer to utilize this or like 

kind and quality coal which thereafter wouId be delivered hereunder. If as a result of the 

adoption, change or amendment of such environmental laws, regulations, policies, or restrictions, 

or change in the interpretation or enforcement thereof, Buyer decides that i t  will be impossible or 

commercially impracticable (uneconomical) for Buyer to utilize such coal, or Seller decides that 

it  will be impossible or commercially impracticable (uneconomical) for Seller to deliver such 

coal, the affected party shall so notify the other party, and thereupon Buyer and Seller shall 

promptly consider whether corrective actions can be taken in the mining and preparation of the 

coal at Seller’s mine and/or in the handling and utilization of the coal at Buyer’s generating 
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stations. If in Buyer’s sole judgment such actions make i t  commercially impracticable 

(uneconomical) for Buyer to so utilize coal which thereaf-ter would be delivered hereunder 

without violating any applicable law, reguIation, policy or restriction, Buyer shall have the right, 

upon the later of sixty (60) days notice to Seller or the effective date of such adoption, changc or 

amendmenf of such environmental laws, regulations, policies, or restrictions, or change in the 

interpretation or enforcement thereof, to terminate this Agreement without M h e r  obligation 

hereunder on the part of either party hereto except for those obligations or liabilities which may 

have accrued with respect to performance or defaults prior to said termination. 

If in Seller’s sale judgment such actions make it  commercially impracticable 

(uneconomical} for Seller to produce and deliver coal which would otherwise be delivered 

hereunder without violating any applicable law, regulation, policy or rcstriction, Seller shall have 

the right, upon the later of sixty (60) days notice to Buyer or the effective date of such adoption, 

change or amendment of such environmental laws, regulations, policies, or restrictions, or 

change in the interpretation or enforcement thereof, fa terminate this Agreement without fiu-ther 

obligation hereunder on the part of either party hereto except for those obligations or liabilities 

which may have accrued with respect to performance or defaults prior to said termination. 

SECTION 11, CHANGES. 

Buyer or Seller may, by mutual agreement, at any time by written notice pursuant to $ 12 

of this Agreement, make changes within the general scope of this Agreement in any one or more 

of the following: quality of coal or coal specifications, quantity of coal, method or time of 

shipments, place of delivery (including transfer of title and risk of loss), method(s) of weighing, 
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sampling or analysis, or government imposition as hereinafter defined, and such other provision 

as may affect the suitability and amount of coal for Buyer's generating stations. 

For the purposes of this Agreement, Government Imposition shall be defined as (i) taxes 

(other than state or federal income taxes or payroll taxes), (ii) fees and/or costs, including those 

occasioned by compliance with interpretations of law in force on the date of this Agreement, but 

only if, the interpretations are issued by a court, governmental body, or regulatory agency, and 

are different from the interpretations of the relevant laws as they existed on the date of this 

Agreement (other than fees andlor costs which (a) are brought about by the inefficient operations 

of Selier, (b) are attributable to Seller's negligence, or (c) are the result of criminal fines or civil 

penalties imposed on Seller by any government or governmental agency and relating to the 

mining, production, severance, preparation, sale of the coal). The Base Price includes all 

Government Impositions as of the date of this Agreement. 

If any such changes makes necessary or appropriate an increase or decrease in the then 

current Base Prim of coal, OF in any other provision of this Agreement, an equitable adjustment 

shaH be negotiated in good faith regarding changes in: price, whether current or future or both, 

and/or in  such other provisions of this Agreement as are affected directly or indirectly by such 

change, and the Agreement shall thereupon be modified in writing accordingly. 

Any claim by the Seller for adjustment under this 1 I shall be asserted within thirty (30) 

days after the date of Seller's receipt of the written notice of change, it being understood, 

however that Seller shall not be obligated to praceed under this Agreement as changed until an 

equitable adjustment has been agreed upon. The parties agree to negotiate promptly and in good 
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faith for a period not to exceed thirty (30) days from the date of notice provided by the party 

seeking adjustment, to agree upon the nature and extent of any equitable adjustment. In the event 

the parties cannot agree upon an adjustment, this Agreement shall terminate ninety days from the 

date that negotiations cease. 

SECTION 12. NOTICES. 

5 12.1 Form and Place of Notice. Any afficial notice, request for approval or other 

document required or permitted to be given under this Agreement shall be in writing, unless 

otherwise provided herein, and shall be deemed to have been sufficiently given when delivered in 

person, transmitted by facsimile or other electronic media, delivcred to an established mail 

service for same day or overnight delivery, or dispatched in the United States mail, postage 

prepaid, fur mailing by first class, certified, or registered mail, return receipt requested, and 

addressed as follows: 

If to Buyer: Big Riven Electric Corporation 
201 Third Street (42420) 
P.O. Box 24 
Henderson, Kentucky 424 19-0024 
Attn: Director, Fuel Procurement 

With a COPY to: Big Rivers Electric Corporation 
20 1 Third Street (42420) 
P. 0. Box 24 
Hendemon, Kentucky 424 19-0024 
Attn: Supervisor, Fuels Accounting 

If to Seller: Oxford Mining Company-Kentucky, LLC 
P. 0. Box 427 
544 Chestnut Streel 
Coshocton, OH 438 12 
Ann: Charles C. Ungurean, President and CEO 
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lj 12.2 Change of Person or Address. Any party may change the person or address 

specified above upon giving written notice to the other party of such change. 

3 12.3 Electronic Data Transmittal. Seller hereby agrees, at Seller’s reasonable cost, to 

electronically transmit shipping notices and/or other data to Buyer in a format acceptable to and 

established by Buyer upon Buyer’s reasonable request. Buyer shall provide Seller with the 

appropriate format and will inform Seller as to the electronic data transmission requirements at 

the appropriate time. 

SECTION 13. INDEMNITY AND INSURANCE. 

$ 13.1 Indemnity. Seller agrees to indemnify and save harmless Buyer, its officers, 

directors, employees and representatives from any responsibility and liability for my and all 

claims, demands, losses, legal actions for personal injuries, including death, property damage and 

pollution (including reasonable inside and outside attorney’s fees) (the “Claims”) fi} relating to 

the trucks provided by Seller or Seller’s contractor while such trucks are delivering coal to the 

Delivery Point, (ii) due to any failure of Seller, their respective employees, agents, 

representatives, contractors or subcontractors, to comply with any laws, regulations or 

ordinances, relative to Seller’s performance of this Agrement, or (iii) due to the acts or 

omissions of Seller, their respective employees, agents, representatives, contractors or 

subcontractors. 
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Buyer agrees to indemnifL and save harmless Seller, its offices, directors, employees and 

representatives from any responsibility and liability for any and all Claims relating to the 

ownership or use of the coal fiom and after the time that the coal is delivered to Buyer at the 

Delivery Point. 

3 13.2 Insurance. Seller agrees to cany insurance coverage with minimum limits as 

foliows. 

(a) Commercial General Liability, including Completed Operations and Contractual 

Liability, $1,000,000 sing1e limit liability. 

(b) Automobile General Liability, $1,000,000 single limit liability. 

(c) hi addition, Seller shall carry excess liability insurance covering the foregoing perils 

in the amount of $4,000,000 for any one occurrence. 

(d) Workers' Compensation and Employer's Liability with statutory limits. 

If any of the above policies arc written on a claims made basis, then the retroactive date 

of the policy or policies will be no later than the effective date of this Agreement. Prior to the 

execution of this Agreement, Certificates of Insurance satisfactory in form to the Buyer and 

signed by the Seller's insurer shall be supplied by the Seller to the Buyer evidencing that the 

above insurance is in force and that not less than thirty (30) calendar days written notice will be 

given to the Buyer prior to any cancellation or material reduction in coverage under the policies. 

The Seller shall cause its insurer to waive all subrogation rights against the Buyer respecting all 

losses or claims arising from performance hereunder, Evidence of such waiver satisfactory in 
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form and substance to the Buyer shall be exhibited in the Certificate of Insurance mentioned 

above. Setler's liability shall nat be limited to its insurance coverage. 

SECTION 14. TERMINATHNV FOR DEFAULT. 

If either party hereto commits a material breach of any o f  its obligations under this 

Agreement at any time, including but not limited to a breach of a representation or warranty, then 

the other party has the right to give written notice describing such breach and stating its intention 

to terminate this Agreement no sooner than fifteen (IS) days after the date of the notice (the 

"Notice Period"). If such material breach is curable and the breaching party cures such material 

breach within the Notice Period, then the Agreement shall not be terminated due to such material 

breach. If such material breach is not curable or the breaching party fails to cure such material 

breach within the Notice Period, then this Agreement shall terminate at the end of the Notice 

Period in addition to all the other rights and remedies available to the aggrieved party under this 

Agreement and ai law and in equity. 

Seller shall pay when due, and the price set forth in Q 8 af this Agreement shall be 

inclusive of, all taxes, duties, fees and other assessments of whatever nature imposed by 

governmental authorities with respect to the transactions contemplated under this Agreement 

except as provided in Section I 1. Changes. 

SECTION 16. DOCUMENTATION AND FUGHT OF AUDIT. 

Seller and Buyer shall maintain aII records and accounts pertaining to payments, 

quantities, quality analyses, and source for all coal supplied under this Agreement for a period 
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Iasting through the term of this Agreement and for two (2) years thereafter. Buyer and Seller 

shall have the right at no additional expense io audit, copy and inspect such records and accounts 

at any reasonable time upon reasonable notice during the term of this Agreement mnd for two (2) 

years thereafter. 

ON 17. EQUAL EMPLOYMENT OPPOWTmITU. 

To the extent applicable, Seller shall comply with dl of the following provisions which 

are incorporated herein by reference: Equal Employment Opportunity regulations set forth in 4 1 

CFR 9 60-1.4(a) and (c) prohibiting discrimination against any employee or applicant €or 

employment because of race, color, rerigion, sex, or national ongin; Vietnam Era Veterans 

Readjustment Assistance Act regulations set forth in 41 CFR Q 50-250.4 relating to the 

employment and advancement of disabled veterans and veterans of the Vietnam Era; 

Rehabilitation Act regulations set forth in 41 CFR 3 60-741.4 relating to the employment and 

advancement of qualified disabled employees and applicants for employment; the clause known 

as "Utilization of Small Business Concerns and Small Business Concerns Owned and Controlled 

by Socially and Economically Disadvantaged Individuals" set forth in 15 USC 637(6)(3); and 

subcontracting plan requirements set forth in 15 US(: $ 637(d). 

SECTION 18. COAL PROPERTY INSPECTIONS. 

Buyer and its representatives and others as may be required by applicable laws, 

ordinances and regulations shall have the right, but not the obligation, upon reasonable notice at 

reasonable times and at their own expense to inspect the Coal Property, including the loading 

facilities, scales, smpling system(s), wash plant facilities, and mining equipment for 
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conformance with this Agreement. Seller shall undertake reasonable care and precautions to 

prevent personal injuries to any representatives, agents or employees of Buyer (collectively, 

"Visitors") who inspect the Coal Property, Any such Visitors shall comply with Seller's 

regulations and rules regarding conduct on the work site, made known to Visitors prior to entry, 

as well as safety measures mandated by state or federal niles, regulations and laws. Buyer 

understands that coal mines and related facilities are inherently high-risk environments. Buyer's 

failure to inspect the Coal Property or to object to defects therein at the t h e  Buyer inspects the 

same shall not be construed as constituting an approval of SeIler's mining plan or mining 

practices, relieve Seller of any of its responsibilities, nor be deemed to be a waiver of any of 

Buyer's rights hereunder. 

SECTION t9. MISCELLANEOUS. 

fj 19.1 Applicable Law, This Agreement shall be construed in accordance with the laws 

of the Commonwealth of Kentucky, and all questions of performance of obligations hereunder 

shall be determined in accordance with such laws, without regard to choice of law principles. 

3 19.2 Headings. The paragraph headings appearing in this Agreement are for 

convenience only and shall not affect the meaning or interpretation of this Agreement. 

tj 19.3 Waiver. The failure of either party to insist on strict performance of any 

provision of this Agreement, or to take advantage of any rights hereunder, shall not be constnied 

as a waiver of such provision or right. 
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8 19.4 Remedies Cumulative. Remedies provided under this Agreement shall be 

cumulative and in addition to other remedies provided under this Agreement or by law or in 

equity. 

8 19.5 Severability. If any provision of this Agreement is found contrary 10 law or 

unenforceable by any court of Jaw, the remaining provisions shall be severabk and enforceable in 

accordance with their terms, unless such unlawful or unenforceable provision is material to the 

transactions contemplated hereby, in which case the parties shall negotiate in good faith a 

substitute provision. 

0 19.6 Bindinp Effect. This Agreement shall bind and inure to the benefit of the parties 

and their successors and assigns. 

9 19.7 Assiment.  Neither party may assign this Agreement or any rights or 

obligations hereunder without the prior written consent of the other party, which consent shall 

not be unreasonably withheld or denied. Notwithstanding the foregoing, no consent is required 

for art assignment or other transfer by a party as part of a merger, reorganization or consolidation 

involving such party. 

$ 19.8 Entire Aaeement. T h i s  Agreement contains the entire agreement between the 

parties as  to the subject matter hereof, and there are no representations, understandings or 

agreements, oral or written, which are nat included herein. 

$ 19.9 Amendments. Except as otherwise provided herein, this Agreement may not be 

amended, svpplemented or otherwise modified except by written instrument signed by bath 

parties hereto. 

4s 



Contract: WKE-07-Q25 

5 19. I O  Brokers. Seller hereby indemnifies and holds Buyer hannless from all losses, 

costs, demands, and expenses Buyer may incur in connection with claims made against Buyer by 

any brokers claiming by, through or on behalf of Seller arising Grom this Agreement. 

SECTPON 20. CONFIDENTIALITY 

Seller and Buyer agree to maintain in strict confidence the terms and conditions of this 

Agreement and any information or data relating hereto exchanged or obtained by the parties 

during negotiation and performance of this Agreement. Neither Buyer nor Seller shall disclose 

any of the terms and conditions hereof to any third party (except to affiliates of Seller or Buyer) 

without the prior written consent of the other party, except where such disclosure may be 

required by law or in connection with a judicial or administrative proceedings before courts, 

regulatory bodies, or agencies such as the Kentucky Public Service Commission involving a 

party hereto, in which event the party intending to make such discIosure shall advise the other in 

advance and cooperate to minimize the disclosure to the extent possible. In the event that this 

Agreement or its material terms and condition are disclosed to the Kentucky Public Service 

Commission in accordance with law, then this Agreement shall he considered within the public 

domain and no longer subject to this $20; however any information obtained through 

negotiations and performance of this Agreement shall remain confidential pursuant to this $20. 

The obligations af Buyer and Seller arising under this 4 20, shall continue for a period of three 

( 3 )  years following termination or expiration of this Agreement. 
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SECTION 21. ETHICAL DEALING 

Each party represents and warrants that i t  has not given or received and shall not give or 

receive any commission, payment, kickback, secret rebate or other thing of value to or from any 

employee or agent of the other party or to any supplier of services in connection with th is  

Agreement. Each party acknowledges that the giving or receiving of any such commission, 

payment, kickback, secret rebate or other thing of  value constitutes a breach of ethical standards, 

is potentially in violation of applicable law and may result in immediate termination of this and 

other outstanding agreements between the parties. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

on the date corresponding to each of their signature blocks below, but this Agreement shall be 

effective a s  of the date first above written. 

BUYER: 

BIG RIVERS ELECTEUC COWORATION 

Mark A. Bailey 

Chief Executive Oficer and President 

SELLER: 

OXFORD MINING COMPANY - 
KENTUCKY. LLC 
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EXHIBIT "A" "0 COAL SUPPLY AGREEEMENT 

Oxford Mininp Company - Kentucky. LLC Coal Properties; 

Mine Name .I_-- Permit Nwnber 

Briar Hill Mine 889-0134 
Rose France Mine 889-01 53 
K 0 Mine 889-01 36 
Star Mine 889-01 48 
- CQVOLNo. 2 889-8005. 



Con t rack 7425 

IIIBIT '%'' TO COAL SUPPLY AGWEEMENT 

For example calculation purposes 

$2.0402 / M M B W  2012 Quality I$ Bese Brice 

b e l  Fuel Adjustment 

Where: Base Fuel Index = 235.7 
Avg. PPI Fuel for Calcufation Period = 300.0 

Diesel Fuel Component: [(300.0 - 235.7) I' 235.71 x $0.2856/MMBTU $0.0779 / M M W U  

Equipment Adjustment 

Where: Base Steel Index - 190.8 
Avg. PPI Equipment for Calculation Period = 170.0 

Steel Component:[( 170.0- 190.8) I' 190.81 x $0.306ONMBTU ($0.0334) / MMBTU 

Explosive Adjustment: 

Where: Base Explosive Index = 229.7 
Avg. PPI Explosives for Calculation Period = 250.0 

Explosives Component: ((250.0 - 229.7) / 229.71 x $0.1224/MMBTlJ $0.0108 / MMBTU 

ADJUSTMENT TO BASE PRICE FOR QUARTER $0.0553 / MMBTU 



EXHIBIT ‘‘B” TO COAL SUPPLY AGREEEMENT 

For example calculation purposes 

2012 Quality C Base Price 

Diesel Fuel Adjustment 

Where: Base Fuel Index = 235.7 
Avg. PPI Fuel for Calculation Period = 300.0 

Diesel Fuel Component: [(300.0 - 235.7) / 235.71 x $0.2996/MMBTU $5.0817 / MMBTU 

Equipment Adjustment 

Where: Base Steel Index = 190.8 
Avg. PPI Equipment for Calculation Period = 170.0 

Steel Camponcnt:[(170.0- 190.8) / 190.81 x $0.3210/MMBTCI ($0.0350) / MMBTU 

Explosive Adjustment: 

Where: Base Explosive Index = 229.7 
Avg. PPI Explosives for Calculation Period = 250.0 

Explosives Component: C(250.0 - 229.7) / 229.71 x $0.1284nvlMBTU $0,0113 / MMBTU 

ADJUSTMENT TO BASE PRICE FOR QUARTER $0.0580 / MMBTU 
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EXHIBIT “B” TO COAL SUPPLY AGEEEMJZNT 

For example calculation purposes 

2012 Quality D Base Prke 

Diesel Fuel Adjustment 

Where: Base Fuel Index = 235.7 
Avg. PPI Fuel for Calculation Period = 300.0 

Diesel Fuel Component: [(300.0 - 235.7) / 235.71 x $0.3 I36MMBTU $0.0855 / 

Equipment Adjustment 

Where: Rase Steel Index = 190.8 
Avg. PPI Equipment for Calculation Period = 170.0 

Steel Component:[(l70.0- 190.8) / 190.81 x $0.3360/MMBTU ($0.0366) / MMBTU 

Explosive Adjustment: 

Where: Base Explosive Index = 229.7 
Avg. PPI Explosives for Calculation Period = 250.0 

Explosives Component: E(2SO.O - 229.7) / 229.71 x $0.1344/MMBTU $0.0119 / MMtBTU 

ADJUSTMENT TO BASE PRICE FOR QUARTER: $0.0608 / MNBTU 
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5 L E CT RI C C 0 R P 0 il AT IO N 

201 Third Slreet 
P.0. BOX 24 
Henderson, KY 4241 9-0024 

w . b i g r i v e r s . c o m  
270-827-256 1 

February 15, 201 2 Via Necfronic Correspondence 

Mr. Char les  C. l lngurean  
President  and C.E.O. 
Oxford Mining C o m p a n y  - Kentucky, 1-L.C 
544 C h e s t n u t  S t r ee t  
C o s h o c t o n ,  OH 4381 2 

RE: C o n t r a c t u a l  Notice of Suspension p e r  A m e n d e d  a n d  Res ta ted  Coal Supply 
A g r e e m e n t  (WKE-07-025). 

D e a r  Mr. Ungurean:  

During t h e  thirty d a y s  prior to February 9, 2012, Oxford Mining C o m p a n y  - 
Kentucky, LLC (Oxford) h a s  delivered fifteen (15) shipments  of coal w h i c h  were 
rejectable u n d e r  o u r  A m e n d e d  a n d  Restated Coal Supply A g r e e m e n t  (the 

<- A g r e e m e n t ) .  

These sh ipmen t s  w e r e  rejectable for e x c e s s e s  ( b e y o n d  f h e  Rejection Limits per 
Sh ipmen t )  o n  varying dates in r e s p e c t  to moisture, a sh ,  sulfur, a n d / o r  BTU/lb. In 
this regard, we h a v e  a t t a c h e d  a s h e e t  w h i c h  d e p i c t s  quality def ic iencies .  

Pursuant  to Section 6.4 of t h e  A g r e e m e n t ,  Big Kivers Electric Corpora t ion  
s u s p e n d s  all fu ture  shipments  u n d e r  t h e  A g r e e m e n t ,  except t h o s e  sh ipments  
a l r e a d y  loaded into trucks prior to receipt of this Notice.  

P e r  our A g r e e m e n t ,  Oxford shall, within t e n  (10) d a y s  after receipt of this Notice, 
provide Big Rivers with r e a s o n a b l e  a s s u r a n c e s  t h a t  s u b s e q u e n t  sh ipments  of coal 
shall meet or exceed t h e  Rejection Limits s e t  forth in Sec t ion  6.1 of t h e  
A g r e e m e n t .  

W e  await your  provision of such  assurances .  P l ease  feel free to c o n t a c t  m e  with 
a n y  quest ions.  

'- -' Director - Fuels P r o d u r e m e n t  
EXHIBIT 1 

http://w.bigrivers.com
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Mr. Ungurean: 

Attached a re  two documents; t he  first being a Contractual Notice of Suspension due  to exceedance of t h e  Rejection Limits per 
Shipment; and, t he  second, a sheet  documenting the  coal shipment quality from mid-January through early February. 

i 
' 

I -re available to  work with your team in regard to assurances o f  quality of coal delivered 

\.- 
Mark McAdams 
Director - Fuel Procurement 
Big Rivers Electric Corporation 

_________----I --L_- -- -- 
I 
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The information Contained in this transmission is intended only for the person or entity to which it is directly addressed or copied It 
may contain material of confidential andlor private nature Any review, retransmission, dissemination or other use  of, or taking of any 
action in reliance upon, this information by persons or entities other than the intended recipient is not allowed. If you receive this 
message and the information contained therein by error, please contact the sender and delete the material from youriany storage 
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" _ .  - _ _  _ _  . . 

From: Tom Waters 

Sent: 
To : Mark McAdams 

CC: Tom Waters 

Subject: Oxford Kentucky ME-07-025 

Attac hrnents: img-215 13 1 044-0001, pdf 
Mark- 

Wednesday, February 15,2012 2:41 PM 

We are in receipt of your Letter of Suspension dated February 15, 2012. Oxford Mining Company- 
Kentucky, LLC hereby responds with the following comments and assurances. 

1. As you know, Oxford completed BREC Vendor Nos. 640 and 675 in January 2022. In completing 
these two orders to BREC, Oxford had difficulties keeping all of the coal shipments to BREC in 
compliance. Our Alan Cuibertson did communicate to your Logistics person that the quality would 
improve once the two vendor numbers were completed. Please review the attached document to see that 
the qualities have improved in February 2012 and we are in a much better position with regard to quality. 

2. In order to improve the quality further, Oxford will immediately increase the amount of higher BTU coals 
into fhe mix of coals supplied to BREC. This will serve to improve the BTU and lower the ash of the 
revised product. This improvement will be by adding a washed product or a higher BTU raw product. As 
you know, we are washing the No. 1 I and 12 Seams of coal as well as producing raw No. 9, 10 and 12 
seams. 

3. The improvement in quality will be immediate. It has always been our plan to ship coals that are in 
compliance. I visited the mines today and we are seeing thicker seams of coal (with generally higher 
BTU, lower Moisture and Ash). 

We respectfully request that we be allowed to return to normal shipment on February 16, 2012. You will 
see an immediately improvement of the coal quality on this contract. 

Best regards, 

Tom Waters 
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February 23, 20 1 2 Via Elecfronic Correspondence 

Mr. Charles C. Ungtirean 
President and C.E.O. 
Oxford Mining Company _- Kentucky, LLC 
544 Chestnut Street 
Coshocton, OH 43812 

RE: Contractual Notice of Acceptance of Assurances and resumption of coal 
shipments per Amended and Restated Coal Supply Agreement (WKE-07-025). 

Dear Mr. Ungurean: 

On February 15, 201 2, Big Rivers Electric Corporation (Big Rivers) provided Notice 
that Oxford Mining - Kentucky, LLC (Oxford) had delivered fifteen (15) coal 
shipments during the thirty days prior to FebriJaty 9 ,  2012, that failed to meet the 
Rejection Limits (were rejectable) under our Amended and Resfafed Coal 
Supply Agreement (the Agreement). Pursuant to Section 6.4 of the Agreement, 
B ig  Rivers suspended all future shipments under the Agreement, except those 
shipments already loaded into trucks prior io receipt of this Notice. 

Later the same day, Oxford sent correspondence to Big Rivers that it could and 
would correct the quality matters which led to the suspension and requested 
that shipments resume on February 16, 201 2. Upon receipt of Oxford's FebrLJCYry 
15, 201 2 correspondence, Big Rivers immediately sought an external evaluation 
and review from its mine engineering consultant, Integrity Development, and 
scheduled a meeting at Oxford's mining and coal preparation facilities on 
Monday, February 20,20 1 2. 

Pursuant to the assurances provided by Oxford prior to and during the February 
20th meeting, and after review of same internally and by Integrity Development, 
Big Rivers accepts such assurances and we hereby provide Notice of resumption 
of shipments from Oxford. Going forward, the terms and conditions of $6.4 of 
the Agreement applicable to quality after a suspension and a resumption of 
shipments, along with all other terms and conditions of the Agreement, shalt 
apply to Oxford's deliveries of coal to Big Rivers. 



Page 2 
February 23,201 2 
Mr. Charles C. llngvrean 
RE: Contractual Nofice of Acceptance of Assurances and resumption of coal 
shipments per Amended and Restated Coal Supply Agreement (WKE-07-025). 

Please contact me should you have any questions. 
resuming coal deliveries under our Agreement. 

We look forward to 

Mark W. McAdarns' 
Director - Fuels Procurement 
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February 27, 201 2 

201 Third Street 
P 0 Box 24 
He~derson, KY 424 18-0024 

ww.bigrivers corn 
270-827-256 1 

via Electronic Correspondence 

Mr. Charles C. Ungurean 
President and C.E.O. 
Oxford Mining Company - Kentucky, LLC 
544 Chestnut Street 
Coshocton, OH 4381 2 

RE: Contractual Notice of Shipment Rejection due to Debris, February 24, 2012, 
per Amended and Restated Coal Supply Agreement (WKE-07-025). 

Dear Mr. Ungurean: 

On Friday, February 24, 2012, Oxford Mining Company - Kentucky, LLC (Oxford) 
delivered a Shipment of coal which is rejectable pursuant to Section 6.3 
Rejection under our Amended and Restated Coal Supply Agreement (the 
"Agreement") due to the Shipment containing Debris. In this instance, the 
Shipment contained a large piece of steel which Oxford has acknowledged 
came from its mining operations. 

Pursuant to the terms of the Agreement, Big Rivers sent Oxford a Notice of 
Suspension on February 15, 201 2. Shortly thereafter, Oxford furnished Big Rivers 
with assurances that it could perform. After reviewing those assurances and 
conferring on Oxford's site with its representatives, R i g  Rivers accepted Oxford's 
assurances of performance and reinstated shipments on February 23,201 2. 

As set ovt abcve, Oxfcid shipped coal to Big Rivers contair?ing Debris on 
February 24, 201 2. Big Rivers rejects this Shipment for the failure of Oxford to ship 
coal which is free from Debris as required by Section 6.3 of the Agreement, 
Please be advised that this rejection constitutes one ( 1  ] of the two (2) shipments 
within any one (1)  month during the six (6) months following reinstatement of 
shipments pursuant fo Section 6.4 Suspension and Termination. 

fn addition to the foregoing, Big Rivers has received Oxford's email 
correspondence of Saturday, February 25, 201 2, concerning Oxford's shut down 
of its preparation plant and its statement that it has purchased substitute coal. 
Oxford may infend to deliver this substitute coal in satisfaction of i t s  obligations 
under the Agreement. Big Rivers will address this issue in separate 
correspondence. 

EXHIBIT 1 



Page 2 
February 27,201 2 
Mr. Charles C. Ungurean 
RE: Contractual Notice of Shipment Rejecfion due to Debris, February 24,201 2, 
per Amended and Restated Coal Supply Agreement IWKE-07-025). 

Please feel free to contact me with any questions. 

Respectfully, 1 

Mark W. McAdams 
Director - Fuels Procurernenl 





201 Third Stred 
P.0. Box 24 
Henderson. ICY 424 19-0023 

V w W  ~ big rivers .c 3 -ri 
270-827-256 1 

March 2,ZO 1 2 Via Efecfronic Correspondence 

Mr. Charles C. Ungurean 
President and C.E.O. 
Oxford Mining Company - Kentucky, LLC 
544 Chestnut Street 
Coshocton, OH 4381 2 

RE: Contractual Notice of Shipment rejecfion due to Ash. Febrecry 28, 2@! 2, crd 
Notice of contract termination per Amended and Restated Coal Supply 
Agreement (WKE-07-025). 

Dear Mr. Ungurean: 

On Tuesday, February 28, 2012, Oxford Mining Company - Kentucky, LLC 
(Oxford) delivered a Shipment of coal which failed to conform to the Rejection 
Limits set forth in Seciion 6.1 under our Amended and Restated Coal Supply 
Agreement [the "Agreement") due to the Shipment containing excessive Ash. 
In particular, the ash content in Oxford's Shipment far February 28, 2012 was 17.4 
IbsIMMBTU according to the sample coal analysis taken from that Shipment on 
February 28, 2012 and received by  Big Rivers on March 1 ,  2008. Under the 
Agreement the Rejection Limit for Ash is 12.5 Ibs/MMBTU. 

This correspondence is to provide Notice of rejection of such Shipmenf pursuant 
to Section 6.3 of the Agreement. The basis for this Notice, and the rejection of 
the February 28, 2012 Shipment is Oxford's failure to meet the required 
Rejections Limits. 

Pursuant to the terms of the Agreement, Big Rivers sent Oxford CI Notice of 
Suspension on February 15, 201 2. Shortly thereafter, Oxford furnished Big Rivers 
with assurances that ii could perform. After reviewing those assurances and 
conferring on Oxford's site with its representatives, Big Rivers accepted Oxford's 
assurances of performance and reinsfated shipments on February 23, 2012. In 
reinstating shipments under the Agreement, Big Rivers relied upon the 
representations made by Oxford concerning its plan for shipping coal to Big 
Rivers which would meet the specifications required by 56.1 of the Agreement. 

Oxford shipped coal to Big Rivers containing Debris on February 24, 201 2, which 
was rejected pursuant to Notice on February 27, 201 2. Big Rivers also rejects the 
Shipment on February 28, 2012 for Ash content in excess of the Rejection Limits 



as specified in Section 6.1 of the Agreement. Please be advised that this 
rejection constitutes the second rejjeciian of a Shipment since deliveries were 
reinstated on February 23, 2012. Section 6.4 of the Agreement provides as 
follows with respect to Oxford's performance following its suspension and 
subsequent reinstatement: 

If Seller, after such assurances, fails to meet 
any of the Guaranteed Monthly Weighfed 
Averages for any one ( 1 )  month within the next 
six (6) months or if two (2) shipments are 
rejectable within any one ( 1 )  month during such 
six (6) month period, then Buyer may terminate 
this Agreement and exercise all its other rights 
and remedies under applicable law and in 
equity fur Seller's breach. All costs, expenses or 
damages incurred by Buyer in obtaining Seller's 
assurance that subsequent deliveries will conform 
to the quality specifications shall be paid to Buyer 
by Seller. 

Since its February 23, 2012 reinstatement which was eight days ago, Oxford has 
delivered two Shipments which were rejectable. As a consequence, Big Rivers, 
pursuant to the events documented by its Notice of Suspension and the two 
subsequent Nofices of rejection, hereby further provides Notice of that it is 
terminating the Agreement effective March 2, 201 2 pursuant to the provisions of 
56.4 of the Agreement. 

This termination is effective as of close of business loday. In addition, this 
termination is made without waiver of the right of Big Rivers to assert additional 
events constituiing 'a basis fof terntinstion i i f  t h e  Agreement including, but not 
limited to, the accuracy of the representations made to Big Rivers and upon 
which it relied when it reinstated deliveries on February 23,201 2. 

Please feel free to contact me with any questions. 

Respectfully, 

W 
Robert W. Berry 
Vice President - Production 
Big Rivers Electric Corporation 





April 2, 2012 

To Whom It May Concern: 

RE: SPOT AND TERM FUEL STJPPLU BID INVITATION - BREC-12-04 

pril20,2012, Central Time 

Big Rivers Electric Corporation (BREC) is soliciting proposals for steam coal and 
petroleum coke for BREC’s Wilson, Coleman, Green, Reid, and Station Two (Henderson) 
generating stations. Enclosed herein you will find the “Bid Package”, which consists of: this 
cover letter of instructions, Exhibit A - Fuel Supply Bid, and Exhibit R - Fuel Quality 
Specification. 

BREC is seekiiq to procure spot solid steam fuel, quality noted herein (including 
alternative fuels), coinmetwing on or about May 1,2012 tlzrou,& December 31, 2012; and will 
also consider term offers for years 2013 through 2017, or some portion thereof: However, 
should you desire to present an alternate plan, you are encouraged to do so. B E C  will consider 
varying qualities of coal and alternative fuels, pricing structures, or other innovative concepts that 
would present a value-added benefit to both parties. 

BREC is seeking approximately 250,000 to 500,000 tons of solid fuel for the remainder of 
2012 as spot delivery, and up to 800,000 tons of coal per year, for years 2013 through 2017. 
BREC reserves the right to accept all, a portion, or none of the tonnage offered. The term “ton” as 
used herein shall mean a net short ton of 2,000 pounds avoirdupois weight. 

Bidder may offer any fuel (including pet.roleum coke, fuel blends or other alternative fuels) 
Bidder would like to offer for sale. 

Bidder is invited to submit more than one quotation for each different fuel specification 
offered. However, requested information must be provided for individual set of fuel 
specifications proposed, including a FUEL SUPPLY BID (Exhibit A) and an ULTIMATE FUEL 
ANAL,YSIS. Bidder must provide a recent IJLTIMATE FUEL ANALYSIS, to include ful l  ash 
mineral, trace elements and equilibrium moisture analysis for your bid to be considered. 



Quotation No. BREC-12-04 

Prices quoted shall be inclusive of any and all costs, including but not limited to taxes, fees, 
insurance requirements, on-site haulage, on-site blending, barge fleeting, and switching charges, 
loading chargedcosts or like fees and expenses, which for purposes of this bid, shall be the 
responsibility of the Bidder. Fuel should be priced F.O.B. barge, truck or generating stationts). 

Attached are fuel quality specification sheets (Exhibit B) to provide a guideline for bidding 
purposes. Bidder may provide fuel outside of these specifications as part of this bid. Fuel quality 
offered should be based upon this method (which is the same as the payment basis): as-received 
samples of fuel per shipment (a day’s delivery of trucks or per barge loaded) calculated on a 
monthly weighted-average. This will represent the quality for the Bidder’s monthly weighted- 
average and basis for establishing rejection limits in any fuel supply agreement that may result. 

All quotations may be subject to a pre-award audit (which may include an examination of 
Bidder’s operating andor held reserves, financial stability, and quality control operations reasonably 
necessary) to ensure that the Bidder has the fuel of the quantity and quality as offered in the bid and 
is a creditworthy counter party to the transaction. 

B E C  reserves the right to have their representatives visit the mining operation(s), sampling 
systems, and loading facilities of the Bidder; to take fuel samples for analysis; to obtain other 
information as to the suitability of the fuel; and to otherwise evaluate the Bidder’s capability to 
perform pursuant to its bid. Acceptance of bid(s) may be made conditional upon the results of such 
investigations and/or analysis. 

Bidders must be willing to warrant that there are unencumbered reserves or supply equivalent 
to the total required to supply the tonnage and quality for the proposed term. Bidder must furnish 
recent b e l  quality analysis of the fuel being offered. This data must be supplied as an attachment to 
Exhibit A. Such analyses should show the ranges of fuel quality and denote the laboratory 
performing the testing. The mineral ash and trace element analyses should be expressed as their 
respective portion of the ash sample. Guaranteed Fuel Quality should be supplied on sheets 4 and 5 
of 7 of Exhibit A. Bidder’s offer(s) will be evaluated upon the proposed Guaranteed Moritlzly- 
Weighted Average for quality offered in bid, as well as the offered Rejection Limit, for that 
qualit~i proposafiid. 

ENCL,OSED IS A COPY OF THE BID FORM (EXHIBIT A) WHICH MUST BE USED IN 
STBMITTING YOUR BID. FAILURE TO USE THIS BID FORM MAY RESULT IN THE 
REJECTION OF YOUR BID. THE BID MTJST BE FUL,LY COMPL,ETED IN INK OR IN 
TYPEWHTTEN F O U  AND SUBMITTED AS DESCRIBED BELOW. A COPY SHOULD 
BE RETAINED FOR YOUR RECORDS. 

AN ORIGINAL AND ONE COPY OF EACH BID PROPOSAL MUST BE SUBMITTED IN A 
SEALED ENVELOPE AND THE ENVELOPE MUST BE MARKED: BREC FUEL BID 

DELJVERED BY THE BIDDER TO: 
OFFER - BREC-12-04. BIDS SHOULD RE EITHER MAILED BY CERTIFIED MAIL OR 
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Quotation No. BREC-12-04 

Mr. Robert W. Berry 
Vice President Production 

Big Rivers Electric Corporation 
201 Third Street 

Henderson, Kentucky 42420 

Bids must be received on or before NOON CENTRAL TIME,, on FRIDAY, APRIL 20, 
2012 at the above address, shall remain in effect until FRIDAY, MAY 11, 2012 and may not be 
withdrawn within this period unless a written request from the Bidder is approved by BREC. Itis 
incumbent upon bidder to provide bid documents bv the due date and time or the bid($ cannot be 
considered. 

A "Short L,ist" of Bidders (a list of the most competitive finalists) will be developed taking into 
account factors such as, but not being limited to, (in BREC'S sole discretion): 

1. Suitability of the fuel. 

2. Bidder's ability to meet quality specifications based on fuel reserve characteristics and 
quality control procedures. 

3. Total evaluated cost to BREC of burning the fuel (including an assessment of 
transportation costs and fuel quality impact on operating costs). 

4. Demonstrated reliability of supplier 

5. Reserves. 

6. Financial capabilities / creditworthiness. 

7. Results of test shipment(s) of fuel, if required. 

8. Geological evaluation and testing. 

9. References or past performance. 

While not anticipated, BREC also reserves the right to request that the Bidder furnish a 
performance bond of an amount sufficient to provide adequate protection in the event that due 
diligence indicates the Bidder may be unable to satisfactorily perform the duties and obligations 
imposed on Bidder, under any contract which is entered into as a result of this bid. 

Each Bidder must sign the Fuel Supply Bid with its usual signature and shall give its full 
business address. Bids shall be signed in the official name of the Bidder, followed by the signature 
and the designation of the president, secretary, or other person(s) signing who is authorized to 
legally bind the Bidder for bid purposes (price, term, quantity, etc.). The name of each person 
signing shall also be typed or printed below the signature. 
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Quotation No. BREC-12-04 

RREC will use reasonable efforts to protect the confidential nature of all proposals and other 
information received pursuant to this BREC Invitation, but reserves the right to disclose such 
information and/or proposals to consultants that it may retain or other parties (including but not 
limited to creditors, consultants, legal counsel, or regulatory bodies) many of which BREC has or 
will enter into confidentiality agreements to assist in the evaluation and contract effort. If 
necessary, BREC will comply with all requests for information by a court or government agency. 

Bidder will be responsible for the completeness and accuracy of all information contained or 
used in preparation of its proposal and will also be responsible for supplying all necessary 
supporting information. 

BREC reserves the right to modify or withdraw this Bid Invitation, to request additional 
information, to waive technicalities or irregularities, to reject any or all proposals, and to terminate 
any subsequent discussions at any time. BREC also reserves the right to negotiate with Bidder the 
terms and conditions of this quotation; however, BREC encourages Bidders to provide their most 
coi7zpetitive offer on the bid form. BREC further reserves the right to accept one or more 
proposal(s) for a portion or for all of the quantities of file1 proposed by any Bidder. 

Nothing herein shall obligate BREC to compensate or reimburse Bidder for any fine, costs, or 
other purposed expense associated with the preparation of this proposal, or the submission of any 
information or data in connection therewith. Further, BREC shall not be obligated under any 
contract or possible order that will result from any proposal unless and until such has been approved 
and executed by duly authorized officials of both companies. 

The Bidders placed on the “Short List“ will be notified of their selection to the list as soon as 
possible. The proposal from those “Short L,ist” Bidders shall remain in effect thereafier and until 
such time as Bidder has been eliminated from the bidding or has executed an agreement with 
BREC. Bidder may indicate its exception to this requirement by stating such under “Exception to 
Expiration Date” in Section 6 of Exhibit A. 

If you have any questions regarding this solicitation, please contact Mark McAdams (270) 844- 
6 169. 
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Quatation No. BREC-12-04 

EXHIBIT A 
Sheet 1 of 8 

EXHIBIT A 
FUEL SUPPLY BID 

Submitted By: Date 

*** ENTER BIDDER’S COMPANY NAME AND DATE *** 
AT TOP OF EACH OF THE SI-IEETS 1 THROUGH 8 

MULTIPLE QUOTATIONS MAY BE OFFERED, BTJT THIS FORM MJST BE USED FOR EACH. 
AN ORIGINAL OF EACH QTJOTATION MUST BE STJBMITTED IN A SEAL,ED ENVELOPE. THE 
ENVELOPE MUST BE ADDRESSED TO BIG RIVERS ELECTRIC CORPORATION (BREC) WITH 
THE ENVEL,OPE MARKED: BREC FUEL RID OFFER BREC-12-04. BIDS MUST BE RECEIVED 
BY BREC, ADDRESS BELOW, NOT LATER THAN NOON CENTRAL TIME, FRIDAY, APRIL 20, 
2012. 

TO: Mr. Robert W. Berry 
Vice President Production 
Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 

In response to your invitation for bids, dated April 2, 2012, we the undersigned propose to supply fuel of 
quality, in quantities, at prices, and under the terms and conditions stated in this Fuel Supply Bid, Exhibits, 
and in the Invitation letter. 

Bidder represents that it is [ 3 the “Producer” of the fuel offered hereby. 

[ ] a “Fuel sales agent” acting on behalf of the producer(s) named hereinafter. 

If Bidder is a Fuel sales agent, Bidder warrants that it has written authority from the fuel producer(s) 
involved in the submittal of this bid. The Fuel sales agent agrees to be fully liable for performance of any 
order awarded on this bid; and that said agent further agrees to defend, indemnify and hold hannless BREC 
from the Producer(s) from any claims, demands or actions made against B E C  by the Producer or any other 
party on the grounds that agent acted contrary to agents authority on the Bid. A Producer’s Statement for 
each Producer named, executed by both the Producer and sales agent, is made a part of this bid to Section 7 
of this Exhibit A. 

Bidder warrants that the prices in this bid have been arrived at independently without consultation or 
collusion with any other Bidder, potential Bidder, or any officer, agent or employee of BREC. 

This bid will remain in effect until midnight FRIDAY, MAY 11, 2012, and may not be withdrawn 
within this period unless a written request from the Bidder is approved by BREC. 

Page 5 of 13 



Quotation No. BREC-12-04 

EXHIBIT A 
Sheet 2 of 8 

Submitted By: Date 

1. The PRODUCER of the fuel proposed under this bid will be: 

Company Name and Contact Person 

Business Address 

City, State, Zip 

[ 1 (Phone Number) 

E-mail address 

Type of Organization: Corporation Partnership 

Proprietorship Other (Specify below)- 

Principle Office Address 

Years in fuel business 

Producer's Union Affiliation 

Producers' Business Volume for Fuel Sales 
during the most current 5 calendar years (please break-out by year): 

2007: tons Sales 2007: $ 

2008: tons Sales 2008: $ 

2009: tons Sales 2009: $ 

20 10: tons Sales 20 10: $ 

201 1: tons Sales 20 1 1 : $ 
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Quotation No. BREC-12-04 

EXHIBIT A 
Sheet 3 of 8 

Submitted By: Date 

SALES AGENT: Company Name and Contact Person 

Business Address 

City, State, Zip 

( Phone Number 

Ernail 

2. Source(For Each Mi@ 

Mine Name(s): 

Mine Location(s) (County and State): 

Mine Permit No(s): Mine MSHA ID No(s): 

Type of  Mining: S earn (s) : 

Preparation: YO Raw, %Washed, or Blend of raw % and YO washed 

3. Price 

A. Bidder's Ouantity and Price 

F.O.B. PRICE 
BARGE TRUCK STATION(S) 

Tonnage 

Offered 

2012 

$/MMBTCI Dollarsflon SIMMBTU Dollarsflon $/MMBTU Dollars/Ton 

201.3 

Page 7 of .I 3 



Quotation No. BREC-12-04 

EXHIBIT A 
Sheet 4 of 8 

Submitted By: Date 

F.O.B. PRICE 
BARGE TRUCK STATION(S) 

Tonnage 

Offered $/MMBTU Dollarsflon SMMBTU Dollars/Ton $MMBTCI Dollars/Ton 

2014 

2015 

2016 

2017 

B.. Loading Points I Bidder hereby offers the fuel to be loaded as listed below: 

( ) The fuel quoted herein as F.O.B. barge shall be loaded at 
Dock, at mile point on the 

River, near (City and State) - 

( ) The fuel quoted herein as F.O.B. station(s) shall be loaded at (loading point name) 

near (City and State) and carried by the 

trucking company to - Station(s). 

( ) The fuel quoted herein as F.O.B. truck shall be loaded at (loading point or mine name) 
near (City and State) __ 
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Quotation No. BREC-12-04 

EXHIBIT A 
Sheet2 of 8 

4. Fuel Ouality Specifications 

Bidder represents and warrants that the quality of fuel shipped hereunder will conform to the following specifications 
on an as-received basis: 

DESCRIPTION 

BTUIlb 

Moisture 

Ash 

Sulfur 

Sulfur 

Chlorine 

Fluorine 

Iron Oxide (Fez03) 

Calcium Oxide (CaO) 

Sodium Oxide (BazO) 

Nitrogen 

Arsenic 

Van ad i urn 

Mercury 

ASWSIJL,FUR RATIO 

Size (3" x 0"): 

Top size (inches) 

Fines (% by wgt) 

Passing 1/4 inch 

Screen 

% BY WEIGHT: 

VOLATTL,E 

FIXED CARBON 

GRINDABILITY (HGI) 

Guaranteed Analvsis, Monthly Weighted Average 

GUARANTEED MONTHLY REJECTION LIMTS 
WEIGHTED AVERAGE /PER SHIPh4ENT) 

Min. 

Max. % 

Max. % 

Max. % 

Min. % 

Max. % 

Max. % 

Max. YO 

Max. YO 
Max. % 

Max.. % 

Max ug/g 

Max u g k  

2. 

< 

> 

'> 

> 

Max > 

Min. < 

Max. '> 

Max. 

Min. 

Min. 

Min. 

BASE ACID RATIO (B/A) 

SL,AGGING FACTOR" Max. 
FOULING FACTOR"* Max. 

< 

< 
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Quotation No. BREC-12-04 

EXHIBIT A 
Sheet 6 of 8 

Submitted By: Date 

ASH FUSION TEMPERATURE (FANRENEEIT) lASTM Dl 857) 

DESCRIPTION 
GUARANTEED MONTI-ILY 
WEIGHTED AVERAGE 

REDUCING ATMOSPHERE 

Initial Deformation Min. 

Softening (H=W) Min. 

Softening (H=1/2W) Min. 

Fluid Min. 

OXIDIZING ATMOSPHERE 

Initial Deformation 

Softening (H=W) 

Softening (H=1/2W) 

Fluid 

Min. 

Min. 

Min. 

Min. 

REJECTION LlMlTS 
(PER SHIPMENT) 

Min. 

Min. 

Min. 

Min. 

Min. 

Min. 

Min. 

Min. 

*SIagging Factor (Rs) = (B/A) x (Percent Sulfur by Weight (Dry)) 
*:*Fouling Factor (Rf) = (B/A) x (Percent Na,O by Weight (Dry)) 

The Base Acid Ratio (B/A) is herein defined as: 

BASE ACID RATIO (B/A) = Fe&$ + CaO + MgO + Na10 + K1O 
(SiO, + A1203 + TiO,) 

TYPICAL SIZING: 

> l.5"-% 
.75" < 1.5" __ % 
"2.5" < "75" ___ % 

< 25" _I_ Yo 

The fines content of the fuel shall be that resulting from the normal mining and preparation sizing of the fuel, and no fine 
screenings or slurry shall be added unless noted as a "fines" file1 bid offering. 

Note: 1 .  As used herein > means greater than; 
< means less than. 

Note: 2 Shipment shall be defined as: 
Definition of "Shioment". As used herein, a "shipment" shall mean one barge load, or one day's truck deliveries in 

accordance with buyer's sampling and analyzing practices at the receiving generating station. 
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Quotation No. BREC-12-04 

EXHIBIT A 
Sheet? o f  8 

Submitted By: Date 

5. Payment Calculations 

The unit prices offered by Bidder in Section 3 should be the base price(s) in $/MMBTU and will be 
used with the monthly weighted-average quality and tonnage results for the payment calculation. 
Adjustments may be made to reflect variances from the Bidder specified guaranteed monthly weighted- 
averages as shown in Section 4. FEI OualitV Specifications during “short list” discussions, if any. 

6 .  Expiration Date of Offer 

Unless denoted differently below, this bid will remain in effect until MIDNIGHT CENTRAL 
TIME on FRIDAY, MAY 11, 2012, and may not be withdrawn within this period except by written 
consent from BREC. The bid for those Bidders who are chosen on the “short list” shall remain in effect 
thereafter and until such time as Bidder has been eliminated from the bid evaluation or has entered into a 
fuel supply agreement with BREC. 

Exception to Expiration Date of bid: 

7. PRODUCER’S STATEMENT 

The undersigned Producer (the “Producer”) states that it has authorized 

and quality set forth in the bid to which this statement is attached (the “Bid”). 
(the [‘Bidder’’) to offer fuel produced by Producer in the quantity 

The Producer acknowledges that, if a contract is awarded to the Bidder pursuant to the Bid or pursuant to 
a modification of the Bid, then BREC in its discretion will require either (a) that the Producer execute the 
Fuel Supply Agreement as a seller jointly and severally obligated with the Bidder or (b) that the Producer 
execute a Producer’s Certificate under which, among other things, the Producer will agree, represent, and 
warrant that it owns, or has the right to produce fuel from, reserves which contain economically 
recoverable fuel in the quantity and quality required by the Fuel Supply Agreement and that it will not use 
or sell Fuel from such reserves in a way that will reduce the economically recoverable balance of Fuel to 
an arnount less than that required by the Fuel Supply Agreement. 
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Quotation No. BREC-12-04 

EXHIBIT A 
Sheets of 8 

Submitted By: Date 

BIDDER PRODUCER 

(NAME OF COMPANY) 

BY: 

TITLE: 

DATE: 

( N M  OF COMPANY) 

BY: 

TITL,E: 

DATE: 

8. BID SIGNATURE 

Submitted by: 
Company Name (herein referred to as "Bidder") 

Address: Telephone No. I ) 

By: * 
Signature 

By: 
(Individual's Name) 

Title: 

E,,Mail address 

* BIDS MTJST BE SIGNED BY AN OFFICIAL, OF THE ORGANIZATION SUBMITTING THE BID 
WHO HAS THE AIJTHORITY FOR ESTABLISHING PRICES AND SUBMITTWG BIDS FOR THAT 
ORGANIZATION. 
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Quotation No. BREC-12-04 

EXHIBIT B 
Sheet 1 of 1 

EXHIBIT "B" 

FUEL OUALITJ' SPECIFICATIONS 

- MONTHLY WEIGHTED AVERAGE BASIS 

The information below shows the minimum fuel quality that is desired on  a monthly average basis. Fuel sualitv 
offers exceeding the minimum qualitv aredesired and will be given consideration per below *. 

Spec "A" 

BTUIlb (Minimum) 11,800 

Volatile Matter (Min) 34% 

Ash (Max) % I O  00 

Moisture (Max) % 10 00 

SO2 LBIMMBTU (Max) 5 so 

SO2 LBlMMBrU (Min) 2 50 

Sizing (Max) 3" x 0 

Fines (Max) 55% < 114" 

Ash Fusion Temperature (Degrees Fahrenheit) 

Initial Deformation 
Softening (H=W) 
Softening (N= 1/2W) 
Fluid 

Spec "B" Spec "C" Spec "D" 

1 1,500 1 1,250 I 1,000 

34% 34% 34% 

I O  so 1 1  so I2 00 

1 1  00 I 1  50 I 2  00 

5 75 6 00 6 25 

2 50 2 50 2 50 

3" x 0 3" x 0 3" x 0" 

55% < 114" 55% < 114" 55% < 114" 

Reducing Atmosphere 

1900 Min 
1950 Min 
2000 Min 
2050 Min 

Typical Slagging I Fouling Indices of Ash 

Slagging 
Fouling 

Base I Acid ratio = LCaO) + MPO + F e g i  + Na,O + L O )  
(Si02 + A120, + TiO2) 

Slagging Index = ( Base I Acid) 

Fouling Index = (Base I Acid) * (Na2O in Ash) 

Calculation of Lb SO2 I MMBTU = Percent Sulfur * 20,000 

(Percent Sulfur, Dry) 

BTU I Lb 

< 1.25 
< 0 2 5  

Pet 

SDce "E" ___ Colic 

10,500 13,500 

34% 1% 

15 00 I 

12 50 12 

6 SO 8 50 

2 so 2 50 

3" x 0" 3" x 0 

55%<1/4" 55% < 114" 

*BREC evaluates fuel in regard to its entire fuel portfolio of supply. BREC may in its sole discretion, from time to time and 
according to its needs and the fuel offered, evaluate and/or purchase fuels which fall within or outside the above specifications. 
However, in no event shall BREC be obligated to evaluate or purchase any fuel whatsoever whether it falls outside or is within 
parameters specified above. 
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COMMONWEALTH OF KENTUCKY 
OHIO CIRCUIT COURT 

OXFORD MINING COMPANY - KENTUCKY, LLC PLAINTIFF 

vs. CIVIL ACTION NO. 12-CT-00160 

DEFENDANT 

ANSWER OF BEG RIVERS ELECTRIC C 0 W 0 M T I O N  
TO COMPLAINT AND COUNTERCLAIM 

Defendant, Big Rivers Electric Corporation (“Big Rivers”), states as follows for its Answer 

to the Complaint: 

Responses to Averments in Complaint 

1.  Big Rivers is without knowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 1 I 

2. 

3. 

Big Rivers admits paragraph 2,. 

Rig Rivers is without lcnowledge or information sufficient to form a belief as to the 

truth of the averments Contained in paragraph 3 I 

4. Big Rivers is without lcnowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 4. 

5. 

6. 

Big Rivers denies paragraph 5. 

Big Rivers is without lcnowledge or information sufficient to form a belief as to the 

truth of the avements contained in paragrapli 6. 

7. Big Rivers admits so much of paragraph 7 as avers that Big Rivers and Plaintiff, 

Oxford Mining Company - Kentucky, LLC (“Oxford”), entered into an Amended and Restated Coal 

1 



Supply Agreement (the “Amended CSA”) effective July 1, 2010, and Big Rivers admits that the 

Amended CSA amended and restated the existing Coal Supply Agreement between the parties aiid 

that the Amended CSA extended the term of the existing Coal Supply Agreement Big Rivers is 

without knowledge 01 information sufficient to form a belief as to the truth of the remaining 

averments contained in paragraph 7. 

8. Big Rivers is withoul knowledge 01 information sufficient to form a belief as to the 

truth of the averments contained in the first sentence of paragraph 8; admits that the market price of 

coal has decreased since late 201 1, and admits that the pricing under the Amended CSA iiicreased 

in 2012 as alleged in the second sentence of paragraph 8. Big Rivers is without knowledge or 

information sufficient to form a belief as to the truth of the averment that the 20 12 pricing was above 

the market price for coal. Big Rivers is without knowledge or information sufficient to form a belief 

as to the truth of the averment that the pricing under the Amended CSA increased substantially 

beginning at the outset of 20 12. 

9. Big Rivers denies paragraph 9, except that Big Rivers admits that the price of coal 

could increase under the Amended CSA based upon changes in certain indexes as therein provided. 

Big Rivers denies paragraph I O  insofar as Oxford aIleges a course of d e a h g .  Rig 

Rivers is without knowledge or information sufficient to €orm a belief as to the truth of the averment 

that a course of perforinance existed between Big Rivers and Oxford with respect to the Amended 

CSA, except that Big Rivers admits that Oxford consistently could not, or would not, produce and 

deliver coal meeting the specifications or the rejection limits required by the Amended CSA, and Rig 

10. 

Rivers is without knowledge or information sufficient to form a belief concerning whether Oxford 

consistently could not, or would not, ship coal pursuant to the predecessor Agreement which met 

2 



average minimum specifications or rejection limits. Big Rivers denies the last sentence of 

paragraph 10, except jt admits that it did not ieject Oxford’s coal prior to February 2012. Big Riveis 

denies paragraph 10 to the extent not expressly admitted heIein. 

1 1. Big Rivers denies paragraph 1 1 ~ except it admits that the coal pricing under the 

Amended CSA increased in January 2012 as provided in the Amended CSA. 

12. 

13. 

14. 

15.  

16. 

17. 

Big Rivers denies paragraph 12. 

Big Rivers denies paragraph 13. 

Big Rivers denies paragraph 14. 

Big Rivers denies paragraph 15. 

Rig Rivers denies paragraph 16. 

Big Rivers admits so much of paragraph 17 as avers that Oxford has brought this 

action. Big Rivers is without knowledge or information sufficient to form a belief as to the 

remaining averments contained in paragraph 17. 

18. Big Rivers is without knowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 18. 

19. Big Rivers is without knowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 19, except it denies that it wrongfully terminated the 

Amended CSA. 

20. Big Rivers admits the first sentence of paragraph 20. Big Rivers denies the second 

and third sentences of paragraph 20 except to the extent that the avermerits therein contained 

accurately state terms and conditions contained in the Original CSA, which terms and conditions 

speak for tliernselves. 
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2 i  Big Rive1 s denies paragraph 21, except ii admits that in the transaction refened to Big 

Rivcrs assumed the obligations of WKE under the Oiiginal CSA 

22. Big Riveis is without luiowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 23, except Rig Riveis admits that Oxford assumed the 

Original CSA. 

23 Big Rivers admits pa-agraph 23, except that Big Rivers is without lmowledge or 

information sufficient to form a belie€ as to the truth of the avemient that the Amended CSA 

substantially extended the term of tlie Original CSA, concerning which the Amended CSA and the 

Original CSA will speak foi themselves. 

24 Big Rivers states that the terms and conditions of the Amended CSA are set forth in 

Exhibit 1 to the Complaint and that those tei-~ns and conditions speak for themselves. Without 

waiving the €oregoing, Big Rivers admits that paragraph 24 purports to paraplwase cei-tain of the 

terms and conditions contained in the Amended CSA, which terms and conditions will speak for 

tliemselves. Big Rivers denies paragraph 24 except to the extent admitted herein 

25 Big Rivers is without knowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 25, except it denies that Oxford “fully honored its 

contractual obligations to Big Rivers during 2010 and 201 1 .” 

26. Big Rivers admits so much of paragraph 26 as alleges that it solicited and took bids 

from other coal suppliers prioi to entering the Amended CSA, denies that the sole determinant with 

respect to its negotiations was to determine best available pricing, adniits that it negotiated with 

Oxford and admits that it agreed to the terms and conditions contained in tlie Amended CSA. Big 

Rivers admits that it sought to obtain a long term supply of a minimum of 800,000 annual tons of 

4 



coal from Oxford and admits that it wanted that sLipply of coal to be dependable, meaning, among 

other things, that the representations made by Oxford weie true, that the coal was delivered timely, 

was of the pxoper size, and met the required specifications. Big Rivers is without knowledge or 

information sufficient to form a belief as to the truth of the aveiinents contained in the filial sentence 

of paragraph 26. Big Rivers denies paragraph 26, except to the extent admitted herein 

77. Big Riveis is without knowledge or information su€ficient to form a belief as to the 

truth of the averments contained in paragraph 27, except that it admits the averments contained in 

the last sentence of paragraph 27. 

28. Big Rivers is without knowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 28, except that Big Rivers admits that the Amended 

CSA provided for adjustments to the base price in Section 8.1 through Section 8.5 of the Amended 

CSA, which speak for themselves. 

29. Big Rivers admits so much of paragraph 29 as avers that under the Amended CSA 

it was contractually obligated to pay the agreed upon prices as therein provided, even if those prices 

turned out to be above market, under the assumption that Oxford’s coal met the specifications set 

forth in the Amended CSA. Big Rivers is without knowledge or information sufficient to form a 

belief as to the truth of the remaining averments contained in paragraph 29. 

30. 

3 1 I 

32. 

33. 

Big Rivers denies paragraph 30. 

Big Rivers denies paragraph 3 1. 

Big Rivers denies paragraph 32. 

Big Rivers denies paragraph 33 and states that the terms and conditions pursuant to 

which Rig Rivers could terminate the Amended CSA are set forth therein and those terms and 
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conditions speak for themselves. 

34. 

35. 

Big Rivers denies paragraph 34 

Big Rivers denies the first sentence of paIagraph 35 Big Rivers denies the second 

and third sentences of paragraph 35, except it admits that on Februaiy 15, 2012 it sent the original 

of Exhibit 2 to the Complaint to Oxford. Big Rivers denies the fourth, fifth, and sixth sentences of 

paragraph 3 5 

36. Big Rivers is without knowledge or information sufficient to forin a belief as to the 

truth of the averments contained in paragraph 36,  except it admits that Oxford sent Exhibit 3 to Big 

Rivers, which speaks for itself, and that Big Rivers accepted and relied upon the assurances and 

representations of Oxford as set forth in Exhibit 3 and as made on February 20,2012, in accordance 

with Exhibit 4 to the Complaint. 

37.  Big Rivers denies the first five sentences of paragraph 37 and the last two sentences 

of Paragraph 37,  except it admits that it sent Exhibit 5 t~ Oxford based upon a shipment of coal by 

Oxford to Big Rivers which contained a large piece of steel which was “debris” under the Amended 

CSA and also which could not be transported through the plant handling system. Big Rivers is 

without knowledge or information sufficient to form a belief as to the truth of the averments 

contained in the sixth sentence of paragraph 37. 

38. Big Rivers denies paragraph 38, except it admits that Tom Waters sent an email to 

Mark McAdams dated February 25, 2012 stating that Oxford had laid off 43 persons, temporarily 

shut down its prep plant and purchased some additional coal as a replacement. Big Rivers hrther 

admits that the February 25,2012 email was sent two days after Big Rivers had accepted Oxford’s 

representation that the prep plant would be used to prepare coal for delivery to Big Rivers which 
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would meet the required specifications. 

39 

40. 

41. 

Big Rivers denies paragraph 39. 

Rig Rivers denies paragraph 40. 

Big Rivers is without knowledge or information sufficient to Eorm a belief as to the 

truth of the averments contained in paragraph 41, except Big Rivers denies that it demanded, 

requested or suggested a price renegotiation. 

42, Big Rivers admits that it sent Exhibit 6 to Oxford on March 2, 2,012 and admits the 

contents thereof. Big Rivers is without knowledge or information sufficient to form a belief as to 

the truth of the remaining averments contained in paragraph 42,. 

43. Rig Rivers denies paragraph 43. Section 14 is not applicable to the termination of 

the Amended CSA. The Amended CSA was terminated based upon Section 6.4, the provisions of 

which operate independently of Section 14. 

44. Big Rivers denies paragraph 44, except it admits that it issued a bid solicitation on 

April 2, 2012, a copy of which is attached to the Complaint as Exhibit 7. 

45. 

46. 

47. 

Big Rivers denies paragraph 45. 

Big Rivers denies paragraph 46. 

Big Rivers admits paragraph 47, except it denies that the termination was improper 

and denies that it has any obligation to take tonnage from Oxford. 

48. 

49. 

50. 

5 I .  

Big Rivers denies paragraph 48. 

Big Rivers denies paragraph 49. 

Big Rivers denies paragraph SO. 

Big Rivers admits paragraph 5 1. 
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52. Big Rivers admits paragraph 52, except Big Rivers denies that BTU was the only 

quality specification in the Original CSA. 

53. 

54. 

55. 

Big Rivers admils paragraph 53. 

Rig Rivers denies paragraph 54. 

Big Rivers admits paragraph 55, but states that the parties have recognized that the 

Quality D coal referenced in the Amended CSA contains a typographical error. The parties further 

have recognized that the BTU quality to be supplied during the years 20 12 through 20 15 was to be 

either the Quality B specifications or Quality C specifications. 

56. Big Rivers admits paragraph 56 except that the parties have recognized that the 

referenced B or C coal in the Amended CSA contains a typographical error and that the 200,000 

thousand tons of optional coal was to meet Quality D specifications. 

57. 

58. 

Rig Rivers admits paragraph 57. 

Big Rivers denies paragraph 58, absent Oxford’s prior compliance with the notice 

provisions of Section 4.6, which compliance did not occur under the applicable facts and 

circumstances. 

59. 

60. 

Big Rivers admits paragraph 59. 

Rig Rivers admits paragraph 60 except that Big Rivers denies that the qualities 

referenced in paragraph 60 are a complete listing of all quality specifications required by the 

Amended CSA. 

61. Big Rivers admits paragraph 61 except that Big Rivers denies that the qualities 

referenced in paragraph 6 1 are all of the qualities to which rejection limits apply. 

62. Rig Rivers admits paragraph 62 except that Big Rivers denies that the qualities 
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referenced in paragraph 62 are all of the qualities to which rejection limits apply. 

63 Big Riveis denies paragraph 63, except Big Rivers admits that Section 8.1 establishes 

the base price per MMBTU for each calendar year and for each coal quality classification delivered. 

64. 

65. 

66. 

Big Rivers admits paragraph 64. 

Big Rivers admits paragraph 65. 

Big Rivers admits paragraph 66, except that OxEord has inaccurately quoted Section 

6.4 oflhe Amended CSA. 

67. 

68. 

69. 

Big Rivers denies paragraph 67. 

Big Rivers admits paragraph 68. 

Big Rivers is without knowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 69. 

70 Big Rivers is without knowledge or information sufficient to form a belief as to the 

truth of the averments contained in the first sentence of paragraph 70. Big Rivers denies the 

remainder of the averments contained in paragraph 70. 

7 1 .  

72. 

Big Rivers admits paragraph 7 1. 

Big Rivers admits that it submitted information to Oxford pursuant to Section 8.7 of 

the Amended CSA but is without knowledge or information sufficient to form a belief as to the 

remaining averments contained in paragraph 72. 

73. Big Rivers is without knowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 73. 

74. 

75. 

Big Rivers denies paragraph 74 

Big Rivers denies so much of paragraph 75 as avers that the Amended CSA was 
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teiminated improperly. Rig Rivers is without knowledge or information sufficient to form a belief 

as to the truth of the remaining averments contained in paragraph 75 

76. With respect to the first two sentences ofparagraph 76, Big Rivers admits that Oxford 

shipped coal to Big Rivers which contained ash in excess of the rejection limits but is without 

lcnowledge or information sufficient to form a belief as to the truth of the averments that Oxford 

regularly shipped such coal or that the vast majority of such shipments failed the ash rejection limits. 

With respect to the third sentence of paragraph 76, Big Rivers admits that it accepted shipnients that 

were rejectable, as pei-niitted by the Amended CSA, admits that it complained about high ash content 

to Oxford, admits that it did not reject shipments prior February 2012, but denies the remaining 

averments contained in the third sentence of paragraph 76. 

77. 

78. 

Big Rivers denies paragraph 77. 

Big Rivers admits the first sentence of paragraph 73. With respect to the second 

sentence of paragraph 78, Rig Rivers admits that the Amended CSA mistakenly, by reason of a 

transposition of columns, requires Oxford to deliveI 800,000 tons of coal per year beginning January 

1 , 2012 which contained 11,500 BTU/lb. The Amended CSA should have provided that Big Rivers 

had the option to require Oxford to deliver up to 200,000 tons of 1 1,500 BTU/lb. coal on an annual 

basis and should have provided that Oxford would deliver 800,000 tons of 10,500 BTTJ/lb. coal or 

11,250 BT'CJAb. on an annual basis as designated by Big Rivers. This error was discovered in 

approximately March or April 201 1 and the parties agreed to correct the aforementioned error. 

Pursuant to Section 3.1 and Section 6.1 of the Amended CSA, Big Rivers elected Quality B coal for 

the base quantity of 800,000 tons for the year 20 12. Big Rivers denies the remaining averments in 

paragraph 78, except to the extent that such averments are consistent with the foregoing. 
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79. Big Rivers denies paragraph 79, except that Big Rivers admits that it elected Quality 

B coal for 20 12 in late December 201 1 and communicated that election to Oxford. 

80. Big Rivers denies paragraph 80, but admits that some of its generating units burn 

10,500 BTU coal as part of a blended product containing higher RTU coal or petroleum coke and 

admits that only the Green units can burn 10,500 BTU coal on a stand alone basis. 

8 I .  

82. 

Big Rive1 s denies paragraph 8 1. 

Big Rivers denies the first sentence of paragraph 82. With respect to the second 

sentence of paragraph 82, Big Rivers adinits that during 201 0 and 20 1 1, at a time when Rig Rivers 

had available petroleum coke for blending, it accepted coal froni Oxford that did not meet quality 

specifications ofthe Amended CSA and that such coal was paid for in accordance with the Amended 

CSA. Big Rivers is without lcnowledge or information sufficient to form a belief as to the truth of 

the remaining averments in the second sentence of paragraph 82. 

83. Big Rivers admits paragraph 83, except that Big Rivers denies that there were no 

complaints made by it prior to February 2012 and is without knowledge or information sufficient to 

foim a belief as to the truth of the averment that the vast majority of the deliveries exceeded 

rejection limits. 

84. Big Rivers is without knowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 84. 

85. 

86. 

Big Rivers denies paragraph 85. 

Big Rivers admits paragraph 86, except it denies that the shipments referenced therein 

purportedly failed to meet rejection limits and states that such shipments did fail to meet rejection 

limits. 
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87. Big Riveis admits paragraph 87 except that, following suspension, Oxford was 

1 equired to provide Big Rivers “with reasonable assurances that subsequent nioiithly deliveries of 

coal shall meet or exceed the Guaranteed Monthly Weighted Averages set forth in Section 6.1 and 

that the coal will exceed the Rejection Limits set forth in Section 6.1 .” 

88. Big Rivers adinits that Oxford made assurances but denies that Oxford ever 

communicated to Rig Rivers that such assurances were made to rnollifjl or appease Big Rivers and 

denies that Oxford ever communicated to Big Rivers, prior to the filing of this action, that the notice 

of suspension was unfounded. Big Rivers further admits that it relied upon the truth€ulness of the 

assurances made by Oxford and, based upon such reliance, Big Rivers accepted such assurances and 

reinstated shipments. Big Rivers learned on, or about, February 28,2012, that such assurances were 

false and that Oxford lcnew such assurances were false when made. 

89. Big Rivers admits the first sentence of paragraph 89. Big Rivers denies the second 

sentence of paragraph 89. 

90. Big Rivers denies so much ofparagraph 90 as avers that Oxford did not aclsnowledge 

that the piece of steel came from Oxford or its mining operations. Big Rivers admits that Oxford 

presently does not acknowledge that the piece of steel came from Oxford or its mining operations. 

Big Rivers is without lcnowledge or information sufficient to form a belief as to the truth of the 

averments contained in the second sentence of paragraph 90. 

9 1. Big Rivers is without lcnowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 91 except that Rig Rivers denies it has refused to 

furnish any evidence that Oxford was the soiirce of the piece of steel. 

92. Big Rivers admits that paragraph 92 contains a theoretical possibility but on the date 
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in quesfioii the only deliveries of coal to Green weie fiom Oxford and it was a driver fol Oxford’s 

contract trucker who pointed out the presence of the piece of steel during the course of the deliveries 

on the day in question. 

93 I Big Rivers admits so much of paragraph 93 as avers that it caiviot identify which of 

the Oxford trucks contained the piece of steel, but denies the remaining averments in paragraph 93. 

Big Rivers denies paragraph 94, except it admits it used the coal in question after the 

piece of steel was removed from the grate where it was found by the driver for Oxford’s contract 

trucker I 

94. 

95. For its response to paragraph 95, Big Rivers realleges, reaffirms, and incorporates by 

reference its response to paragraph 3 8. 

96. For its response to paragraph 96, Big Rivers realleges, reaffirms, and incorporates by 

refelelice its response to paragraph 39, except that Big Rivers admits that Mr. McAdams did not have 

the authority to respond for the company concerning substitute coal issues and Big Rivers states that 

Oxford failed to follow the requirements of the Amended CSA with respect to obtaining permission 

to deliver substitute coal. 

97. For its response to paragraph 97, Big Rivers realleges, reaffirnis, and incorporates by 

reference its response to paragraph 40. 

98. Big Rivers denies paragraph 98, except it admits that it properly terminated the 

Amended CSA on March 2,20 12 and admits that Oxford has quoted a portion of the March 12,20 12 

termination letter accurately. 

99. Rig Rivers denies paragraph 99, except it admits that the applicable ash standard was 

15.71 Ibs/MMBTTJ, a standard which Oxford also failed to meet. 
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100. 

10 1 

102. 

103. 

104. 

105. 

106. 

107. 

108. 

Big Riveis denies paragraph 100. 

Big Rivers denies paragraph 10 1 

Big Rivers denies paragraph 102. 

Big Rivers denies paragraph 103. 

Big Rivers denies paragraph 104. 

Rig Rivers denies paragraph 105. 

Big Rivers denies paragraph 106. 

Big Rivers denies paragraph 107. 

Big Rivers is without knowledge or information sufficient to form a belief as to the 

truth of the averments contained in paragraph 1 08. 

109. For its response to paragraph 109, Big Rivers realleges, reaffirms, and incorporates 

by reference its responses to paragraphs 1 through 108. 

1 10. 

11 1. 

112. 

1 13. 

114. 

1 15. 

1 16. 

Big Rivers denies paragraph 110. 

Rig Rivers denies paragraph 11 1. 

Big Rivers denies paragraph 112. 

Big Rivers denies paragraph 1 13. 

Big Rivers denies paragraph 114. 

Big Rivers denies all averments in the Complaint not admitted specifically herein. 

The terns and conditions of the Amended CSA speak for themselves and Big Rivers 

denies all averments which attempt to paraphrase terms and conditions contained in the Amended 

CSA to the extent that such attempts to paraphrase fail to state accurately the terms and conditions 

of the Amended CSA. 
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1 17. To the extent that the headings in the Complaint require a response, Big Rivers denies 

the averments contained in each such heading. 

Affirm a tiv e Defenses 

The Complaint fails to state a claim for whicli re1ie.f may be granted. 

Venue is improper in Ohio Circuit Court or the Ohio Circuit Court is not the 

1 18. 

119. 

appropriate foium to hear and try this action even if venue is proper in Ohio Circuit Court. 

12,O. 

12 1. 

122. 

Oxford has failed to mitigate its alleged damages. 

Waiver bars the claims of Oxford in this action. 

Oxford is not the real party in interest with respect to all, or some portion of, its 

damage claims. 

123. If Big Rivers breached the Amended CSA, which Big Rivers denies, the prior breach 

of the Amended CSA by Oxford, including, but not limited to, Oxford’s breach of the implied 

covenant of good faith and fair dealing, bars its right to recover in this action. 

124. 

125. 

The doctrine of unclean hands bars the claims of Oxford in this action. 

Section 14 of the Amended CSA has no application to the termination of the 

Amended CSA about which Oxford complains in this action. 

126. Section 19.3 oftlie Amended CSA bars Oxford’s claims to the extent those claims 

are based upon a course of dealing, course of performance, or modification. 

127. Section 19.8 of the Amended CSA or Section 19.9 ofthe Amended CSA, either or 

both, bar Oxford’s claims in this action to the extent those claims are based upon course of dealing, 

course of performance, or modification. 

128. Following the February 15, 2012 suspension of coal deliveries pursuant to the 



Amended CSA, Oxford knew that it was obligated to provide reasonable assui ances of performance 

to Big Rivers. Oxford also knew that it was obligated to furnish assurances which stated the true 

facts concerning how Oxford planned to delivei coal in the future which met or exceeded the 

Guaranteed Monthly Weighted Averages and exceeded the Rejection Limits. To induce Big Riveis 

to reinstate deliveries of coal pursuant to the Amended CSA, Oxford made false representations to, 

and concealed inaterial facts Erom, Big Rivers on February 15,2013, and again on February 20,2012, 

with the expectation that Rig Rivers would act upon such false representations. When Oxford made 

the false representations and concealed the material facts it had knowledge o f  the actual facts. In 

good faith, Big Rivers relied upon the false representations of Oxford and changed its position to its 

detriment and its prejudice by reinstating deliveries of coal. Big Rivers would not have ieinstated 

deliveries of coal had it lunown the true facts. As a result o f  its false representations, Oxford is 

estopped from asserting breach of contract claims against Big Rivers in this action. 

COUNTERCLAIM 

Big Rivers states as follows for its Counterclaim against Oxford. 

1 .  Big Rivers is a coiyoration organized and operating under the laws of the 

Commonwealth of Kentucky. Big Rivers engages in the business of producing, generating, 

transmitting, and selling electricity to its member cooperatives which, in turn, distribute that 

electricity to their member consumers located in twenty-two counties in western Kentucky. Big 

Rivers also purcliases and sells electricity in the open market. 

2. OxCord is a limited liability company with a principal office at 41 South High Street, 

Suite 3450, Columbus, Ohio 4321 5. 

3. On September 30,2009, Phoenix Coal Corporation and Charolais Coal Sales, L,LC 
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assigned to Oxford a Coal Supply Agreement dated as of December 3 1,  2007, between Western 

Kentucky Energy Corp , Buyer, and Phoenix Coal Corporation and Charolais Coal Sales, LLC, Seller 

(the December 3 1 ,  2007 Coal Supply Agreement is referred to herein as “Original CSA”). Under 

the terms of the Assignment and Assumption oEContracts, Oxfoid became obligated to perform the 

obligations of the Seller under the Original CSA. 

4. On July 1,201 0, Oxford and Big Rivers entered into the Amended CSA, which was 

an amendment to, and restatement of, the Original CSA. 

5. During the time that the Original CSA and the Amended CSA were in effect, Oxford 

delivered coal to Big Rivers which failed to meet the required specifications. 

6. Despite its best efforts, Big Rivers was not able to mitigate all of the harm caused by 

the coal which Oxford delivered to Big Rivers that failed to meet the specifications required by the 

original CSA or the Amended CSA, either or both. 

7. On February 15,2012, Big Rivers suspended deliveries of coal by Oxford pursuant 

to, and in accordance with, Section 6.4 of the Amended CSA. 

8. On February 23,20 12, in reliance upon the accuracy and veracity of assurances made 

by Oxford and in accordance with Section 6.4 of the Amended CSA, Big Rivers reinstated coal 

shipments. 

9. After the reinstatement of deliveries of coal pursuant to Section 6.4 of the Amended 

CSA following the assurances made by Oxford, Oxford made shipments of coal to Big Rivers which 

were rejectable. Section 6.4 of the Amended CSA provides, in part, as follows with respect Oxford’s 

delivery of rejectable shipments following a suspension and a reinstatement of deliveries: 

If Seller, after such assurances, fails to meet any of the Guaranteed Monthly 
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Weighted Averages €or any m e  (1) month within the next six (6) months or if two 
(2) shipments are rejectable within any one (1) month period during such six (6) 
month period, then Buyer may terminate this Agreement and exercise all its other 
rights and remedies under applicable law and in equity for Seller’s breach. 

10. On Februaiy 24,20 12, and March 2,201 2,, Oxford delivered shipments of coal to Rig 

Rivers’ Green Station which were rejectable under the Amended CSA. 

1 1 .  On March 2,2012,, in accordance with Section 6.4 of the Amended CSA, Big Rivers 

terminated the agreement. 

12. Pursuant to Section 6.4 of the Amended CSA, Rig Rivers is permitted, following 

termination, to “exercise all its other rights and remedies under applicable law and in equity for 

Seller’s breach.” 

13. As a proximate result of Oxford’s breach of the original CSA and the Amended CSA 

by failing to deliver shipments of coal to Big Rivers which met the required specifications, Rig 

Rivers sustained damages in the form of additional maintenance costs, additional truclting expense, 

and additional fuel purchases. 

14. Pursuant to Section 6.4 of the Amended CSA, Oxford is obligated to pay Big Rivers 

all costs, expenses or daniages incurred by Big Rivers in obtaining Oxford’s assurances that 

subsequent deliveries of coal would conform to the quality specifications required by the Amended 

CSA. 

15. As a proximate result of Oxford’s failure to deliver coal pursuant to the Amended 

CSA which met the required specifications, Big Rivers incurred costs, expenses and damages in 

obtaining Oxford’s assurances that subsequent deliveries would conform to the required quality 

specifications. Pursuant to Section 6.4 of the Amended CSA, Big Rivers is entitled to recover all 
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such costs, expenses or damages from Oxford herein. 

16. Big Rivers has performed, or caused to be performed, all conditions precedent or such 

conditions have occurred. 

17. The amounts which Rig R.ivers is entitled to recover from Oxford are in an amount 

which is in excess oftlie minimum dollar amount necessary to establish the jurisdiction ofthis Court. 

WHEREFORE, Rig Rivers respectfully prays the Court for the following relief 

1.  For judgment dismissing the Complaint, with prejudice, at the sole cost and expense 

of Oxford, and for its costs herein expended; 

2. For judgment awarding Rig Rivers damages pursuant to its Counterclaini in a 

reasonable sum; 

3 .  For judgment awarding Big Rivers prejudgment interest on any amounts it recovers 

herein; 

4. For a trial by jury of all issues so triable; and 

5 .  For judgment granting Big Rivers such further relief, legal or equitable, as may be 

just and proper. 

SI_JL,L,IVAN, MOTJNTJOY, S TANBACK 

James M. Miller 
100 St. Ann Street, P.O. Box 727 
Owensboro, Kentucky 42302-0727 
(270) 926-4000 - telephone 
(270) 683-6694 - facsimile 
fstainback@,smsmlaw.com - email 
jmiller@,smsmlaw.com - email 
Attorneys for Big Rivers Electric Corporation 
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CERTIFICATE OF SERVICE 

I have served the Answer of Big Rivers Electric Coiyoration to the Complaint and 
Counterclaim by mailing a true copy thereof, postage prepaid, to: 

Jeff A. Woods, Esq. 
Justin W. Ross, Esq. 
Wyatt, Tarrant &, Combs, LL,P 
250 West Main Street, Suite 1600 
Lexington, K.Y 40507- 1746 

A.V. Conway, 11, Esq. 
Conway & Iceown 
125 West Union Street 
P.O. Box 25 
Hartford, K.Y 42347 

J 

Counsel for Plaintiff, Oxford Mining Company - Kentucky, LLC 

This the 1 7th day of May, 20 12. A courtesy copy was sent via ernail to the foregoing counsel 
and to Alan IG-aus, Esq., at Alan.fiaus@,lw.com., who is listed as “of counsel” for Plaintiff. 

Frank Stainback 
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AN EXAMINATION OF THE APPLICATION OF THE FUEL 
ADJUSTMENT CLAUSE OF BIG IVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,20 12 

Item 15) 
a. During the period from November 1, 2011 through April 

30, 2012, have there been any changes to Big Rivers’ 
written policies and procedures regarding its fuel 
procurement ? 

b. Ifyes, 
(1) Describe the changes; 
(2) Provide the written policies and procedures as 

changed; 
(3) State the date(s) the changes were made; and 
(4) Explain why the changes were made. 

e. If no, provide the date Big Rivers’ current fuel 
procurement policies and procedures were last changed, 
when they were last provided to the Commission, and 
identify the proceeding in which they were provided. 

Response) 
a. Yes. During the period from November 1, 2011, through April 

30, 2012, Big Rivers made changes to its written policies and 

procedures regarding its fuel procurement. 

b. 

(1) The Fuel Procurement Policies and Procedures (Policy 120) 
was modified to update language and recognize staffing 

Case No. 2012-00323 
Response to Staff Item 15 

Witnesses: Mark W. McAdams and 
Michael J. Mattox 
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AN EXAMINATION OF 
JUSTMENT CLAUSE OF 

ICATION OF THE FUEL 
S ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THRQUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

changes. Hedge Policy (Policy 111) was modified to update 
language (NIISO participation, old policy references, etc.) 
and general cleanup. Energy Related Transaction 
Authority Policy (Policy 105) was (i) updated to recognize 
MISO participation authority, (ii) updated for Solid Fuel 
Transaction Authority, (iii) added reagent (lime and 
limestone) to the Policy, and (iu) made revisions to account 
for the retirement of the Senior Vice President Financial & 

Energy Services and Chief Financial Officer and the 
addition to the Authority Matrix of the Vice President 
Production. The Appendix A to the Energy Related 
Transaction Authority Policy (Policy 105) has been revised 
to (i) recognize MISO participation, updated the Solid Fuel 
transaction authority, (ii) include the addition of reagent 
(lime and limestone), (iii) update various matters with 
energy and emission transactions, (iu) recognize the 
retirement of the Senior Vice President Financial & Energy 
Services and the addition of the Vice President Production, 
and (u) recognize the title change of Director, Power 
Portfolio Optimization to Managing Director, Energy 
Services. 
The revised / updated policies are attached. (2) 

Case No. 2012-00323 
Response to Staff Item 15 

Witnesses: Mark W. McAdams and 
Michael J. Mattox 
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S ELECTRIC CORPO 

AN EXAMINATION OF 
JUSTMENT CLAUSE OF 

LICATION OF THE FUEL 
RS ELECTRIC C O ~ ~ O R A T I O ~  

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

(3) 

(4) 

The Fuel Procurement Policies and Procedures and Hedge 
Policy were modified March 16, 2012. The Energy Related 
Transaction Authority Policy was last revised February 21, 
2012. Appendix A to the Energy Related Transaction 
Authority Policy (Policy 105) was last revised July 12, 2012. 
The changes were made to (i) recognize updated market 
pricing for Solid Fuel, (ii) add reagent to the Authority 
Matrix, (iii) recognize Rig Rivers’ entry into MISO and 
associated transactions within MISO and PJM, and (iu) 
recognize the retirement and addition of new managerial 
levels. 

12 c. Not Applicable. 
13 

14 

15 

16 Michael J. Mattox 
17 

Witnesses) Mark W. McAdams and 

Case No. 2012-00323 
Response to Staff Item 15 

Witnesses: Mark W. McAdams and 
Michael J. Mattox 
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Policy Number 120 Page 1 o f 9  
]ye]? 

f I FC1 KIC TORI'ORAI ION 

Original Effective Date 07/16/2009 

Original Approval Date 12/21/2007 

Date Last Revised 03/16/2012 

Fuel Procurement Policies and Procedures Subject: Approved By: 

Board 

The purpose of the Fuel Procurement Policies and Procedures guidelines is to present the principles that 
govern the procurement of fuel, reagent, and associated transportation. This document is not intended to 
provide a step-by-step procedural flow, but place an emphasis on procurement policies and a concise 
overview of appropriate procurement practices. The awarding of Contracts and Purchase Orders will 
comply with business controls including corporate governance, authority limit matrices, auditing 
recoinmendations, and other established practices and limitations. 

FUEL P R ~ ~ ~ J R ~ M E ~ T  POLICIES AND PROCEDURES 

A. 

I .  

2" 

3.  

4. 

5.  

6. 

7. 

8. 

9. 

10. 

Definitions: 

"Agreemelit" means a legally binding document, in which one party agrees to sell and the other 
agrees to buy fuel, reagent, or transportation services for such, which is executed by both Buyer 
and Seller. 

"Award Recommendation" means the Company's approval process for the review and approval 
by Senior Management of a recommended fuel, reagent, or transportation purchase that fall 
outside the limits established in the Company's granted authority limits. 

"Company" means Big Rivers Electric Corporation. 

"Contract" is an Agreement, Letter Agreement, Purchase Order, or Spot Contract for fuel supply, 
reagent, or such transportation with certain terms and conditions that describe the business 
transaction under which the Company procures fuel, reagent, and related transportation. 

"Contract purchase" means any purchase of fuel, reagent, or transportation on behalf of the 
Company under a contract, typically more than one year's duration. 

"Department" means the Company's Fuels Department. 

"Director" means the Company's Director of Fuels. 

"Emergency" means extraordinary conditions affecting fuel production, transportation, or usage, 
including but not limited to strikes, lockouts or other labor problems, embargoes, mining 
impediments and other problems affecting the production or transportation of fuel, existing and/or 
forecasted extreme weather conditions, or any other conditions or circumstances that could be 
reasonably foreseen as impairing the continued supply of fuel to Company facilities. 

"Environmental standards" mean the legal requirements for compliance with emission levels or 
other environmental requirements applicable to one or more of the Company's generating units. 

"Fuel" means combustibles purchased by the Company for one or more of its generating stations. 



Policy Number 120 Page 2 o f 9  

Original Effective Date 07/16/2009 
Original Approval Date 12/21/2007 
Date Last Revised 03/16/2012 

Fuel Procurement Policies and Pracedures Subject: Approved By: 

Board 

11. 

12. 

13. 

14. 

1.5. 

16. 

17. 

18. 

B. 

"Vice President Production" means the Company's principal individual responsible for power 
generation and fuel procurement, among other duties. 

"Solicitation" means tlie process of soliciting bids (written or oral) for the supply of fuel, reagent, 
and/or related transportation services. 

"Spot Contract" is a type of agreement that may be issued by the Company for the supply of fuel, 
reagent, or related transportation of such with a term of typically one year or less. 

"Spot Purchase" means any purchase of fuel, reagent, or related transportation on behalf of the 
Company where the terms and conditions are incorporated in the Letter Agreement, Purchase 
Order or Spot Contract and the term is typically of one year or less. 

"Station" means one of the Company's generating facilities. 

"Supplier" means the seller or counterparty to an agreement who is obligated to comply with and 
fulfill the agreement's terms and conditions. 

"Unit" means a generating unit at a station. 

"1Jnit bus bar cost" is the total variable production cost including the maintenance cost associated 
with burning the fuel. 

Fuel Procurement Policies: 

The Company's fuel procurement policy is to obtain an adequate supply of fuel arid reagent of 
sufficient quality at the most competitive overall evaluated cost on a unit bus bar basis consistent 
with the Company's obligations to provide adequate and reliable service to its customers, to meet 
operational and environmental standards, and to meet any other applicable legal requirements. 
The Company will use its best efforts to secure its fuel and reagent supply at competitive prices 
through solicitation for such. 

Implementation of this policy is of highest priority to the Company. The Fuels Department shall 
be organized and staffed, arid fuel procurement procedures and administration shall be conducted, 
in  an efficient and practical manner consistent with this policy. Fuel, reagent, and related 
transportation shall be purchased at competitive prices considering all material factors. The 
factors include but are not limited to: quantity needed to maintain an adequate supply, quality 
necessary to ensure generating unit operating and maintenance characteristics and envirorimental 
standards, reliability ofthe supplier, creditworthiness, and forward planning to meet projected 
system requirements, and meeting emergency or other unusual circumstances that might affect 
operating Conditions. From time to time, the Director of Fuels will review tlie Company's Fuel 
Procurement Policies and Procedures and recommend updates as appropriate. 
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f I  tCIHIC C O H P O R A I I O N  Policy Number 120 Page 3 of9 

Original Effective Date 07/16/2009 Approved By: 
Original Approval Date 12/21/2007 

Date Last Revised 03/16/2012 
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C. Owanization: 

I .  Department Structure. The Department shall be organized and staffed to effectively administer 
the Company's fuel procurement function. 

2. Organizatioiial Responsibility. The Vice President Production to whom the Director reports, has 
the responsibility for fuel procurement. The Director is responsible for the Department. Other 
departments may be called upon by the Department to the extent the Director or Vice President 
Production considers advisable in the execution of the functions of the Department. 

3 .  Approval Authority (Award Recommendation). An Award Recommendation will be prepared for 
all fuel purchases that exceed the term, tenor, or notional amount of authority of the Director of 
Fuels which is specified in the single transaction authority limits by the Company. The Award 
Recommendation will be drafted by the Director, reviewed by Fuels legal counsel, and executed 
by the Vice President Production within the authority granted by the Energy Related Transaction 
Authority Policy. Greater expenditures shall require the signature of the Company's President 
and Chief Executive Officer and within his trading authority as established by the Board of 
Directors. These levels of authority may be amended, supplemented, or superseded as dictated by 
the Company. 

4. Reports. The Director will instruct the Department to prepare, maintain and distribute reports to 
management and others as deemed necessary for business operations and regulatory 
requirements. 

5.  Records. The Department shall maintain the following records: 

a. Open Contract Files. The Department shall maintain the following on open status for at 
least one-year or longer as the contract term or other conditions warrant: 
1. For each current contract supplier, the files will contain: 

Contract documents, amendments, purchase orders and escalation docu- 
mentation; 
General correspondence; 
Invoices and invoice verification data; 
Delivery records and quality analyses data; 
Inspection reports and other data. 

2. A record of transportation equipment owned or leased by the Company (as 
applicable). 

3 .  A list containing current suppliers and known potential Suppliers of fuel. 

b. Closed Contract Files. The Department shall maintain its files according to the 
Company's record retention plan. 
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The Department shall subscribe to and have membership in appropriate trade and industry publications 
and/or associations, to include reports of governmental or consulting agencies concerning fuel, reagent, 
and related transportation market information, to include fuel prices and/or projections. Department 
personnel shall use their best efforts to keep current with fuel market conditions, prices and availability, 
and other developmeiits relating to fuel procurement. 

D. Fuel Sumlv Procedures: 

1. Projections. In coiijunction with other departments of the Company, the Department shall prepare 
annually a projection of fuel usage and cost at each Station for the number of years required for 
use in the Company's planning process. 

2. Contract/Spot Mix. Subject to the approval of the Vice President Production, the Director shall 
determine whether a contract purchase is advisable, considering the following factors: (a) the 
availability of adequate supplies from qualified suppliers, (b) the advisability or need to have an 
adequate supply committed for an existing or planned unit (subject to inventory limits specified 
by the Company), (c) the desire to maintain practical flexibility as to market conditions and other 
factors affecting price and availability, (d) existing and anticipated environmental standards, (e) 
such other factors as may reasonably affect the implementation of the Company's Fuel 
Procurement Policy and (0 fuel impact on generation facilities' operation and maintenance. 

3 .  Current Requirements. The Department shall review and analyze the data available to the 
Department for purposes of conducting fuel and reagent purchases in a timely manner to meet the 
requirements of the Company. 

4. Supplier Oualifications. The Company shall select potential suppliers on the basis of evaluation, 
market intelligence, performance information (as available), industry research, and 
creditworthiness, as determined by the Director and his staff. No potential qualified supplier shall 
be preferred or discriminated against because of race, religion, color, sex, age or marital status of 
the supplier or any of its representatives. 

A supplier evaluation (to include site visit and mine engineering and/or performance report) may 
be performed to determine if a supplier has the ability to deliver in the time frame requested the 
quantity and quality of coal or reagent bid at the offered price. 

5.  Solicitations. The Department shall maintain a current list of Suppliers and shall review that list 
from time to time to ensure that it remains current. Normally, the Company shall purchase its 
fuel and reagent through sealed bid solicitations; however, the Company reserves the right to 
utilize its market intelligence to seize opportunity purchases of fuels and reagent, request oral, 
written, or electronic offers, potentially followed by negotiations, when i n  its judgment market 
conditions provide an opportunity to obtain fuel or reagent more advantageously than through 
mailed bid solicitations and usual procedures. When the Coinpany foregoes the solicitation 
process, documentation shall be appended to the resulting purchase order file describing the 
conditions, 
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A notice of a request for quotation (“RFQ’) shall be provided to normal industry newsletters and 
information postings. The normal solicitation process shall require that potential suppliers be 
notified in writing as to the general quantities, terms and quality specifications required. An RFQ 
number will be assigned to for the quotation package. An RFQ will include: instructions to 
bidders (date and time due); scope of supply (quantity and quality); potential term; standard terms 
and conditions of typical agreements. 

Offers fiorn potential suppliers shall be returned by the requested date and time or they will be 
rejected. A bid log shall be kept for logging in receipt of bid offers. Attendees viewing the 
opening of the bid shall initial the bid document as opened and the log as at the completion of the 
opening. Offers shall be opened and logged in the presence of the Vice President Production and 
Director of Fuel or their representative in their absence, and another selected representative 
outside of the Fuels Department. 

AI1 appropriate bid data shall be documented and electronically categorized for the process of 
evaluation of the various offerings of fuel and reagent. The documents shall be maintained in a 
secured area and shall be kept pursuant to normal record keeping practices. 

6.  Contract Awards. The Department shall review and analyze each Contract offer. The Director, 01 

his/her representative, may engage in preliminary negotiations to determine which offers warrant 
further consideration. The Director and/or representative shall investigate the potential supplier 
and proposed source of supply; and, as to any offer for fuel, the Department shall verify the 
adequacy of the proposed source of supply as to quantity, quality, and timely deliverability. 

The evaluation shall include, but not necessarily be limited to, the response to the RFQ (items 
required by the RFQ for satisfactory operational, environmental, and economic criteria); diversity 
of supply; supplier credit assessment; transportation mode and cost; and diversity of suppliers to 
provide the lowest evaluated cost of electrical energy to the Unit bus bar over the long term. 

From this initial evaluation, a select group of potential suppliers (a “short-list”) of suppliers shall 
be developed for more in-depth evaluation. The Department may then engage in preliminary 
discussions to ensure that the offer warrants further evaluation and consideration. The objective 
of the negotiating discussions is to ensure that the Company achieves balanced terms and 
conditions and the lowest evaluated electrical energy delivered to the Unit bus bar and reliable 
supply consistent with other qualifiers related to supplier reliability, environmental restraints, 
transportation options, etc. 

The recommended Supplier(s) shall be selected by the negotiating team based upon the 
evaluation criteria and the results of the negotiating discussions. The Department shall prepare a 
detailed Award Recommendation for approval. The Award Recommendation shall document the 
selection criteria and pertinent factors, and in circumstances where more than one company is 
selected, the recommendation shall describe the tonnage requirements and other responsibilities 
of each of the other recommended Suppliers. 

All contracts for which the term, tenor or notional amount exceed the limits specified for the 
Director of Fuels must be approved and signed by individual(s) authorized per the Energy Related 
Transaction Authority Pol icy. 
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7. Spot Purchases. Spot purchases may be made by the Company whenever considered advisable by 
the Director in  furtherance of the Company’s fuel and reagent needs, subject to the limit of 
authority as outlined by the Company. 

8. Documentation. Contracts shall be signed by a duly appointed officer of the Supplier and an 
Officer of the Company. A purchase order may be issued for a spot purchase. A purchase order 
shall contain all terms of that purchase. Further, the Department shall maintain documentation of 
the final list (log) of bidders, a copy of the entire bid package; bidder’s responses; and the bid 
evaluation summaiy used for decision support. 

9. Fuel Oil. Fuel Supply Procedures principally address procurement of solid fuel. Fuel oil is 
procured on an “as-needed” basis due to the infrequency of use of this fuel and the nature of the 
oil markets. When the need for oil arises, the Fuels Department shall act to solicit vendors for 
offers. Orders are assigned on the basis of lowest delivered cost per mmBTU and ability to f i l l  
the order. Solicitation results shall be documented and purchase orders issued i n  the Fuels 
Department for those purchases initiated and completed by the Department. 

E. Fuel Supplv and Reagent Agreement Administration: 

1 .  Compliance. The Department shall review and analyze daily business and operational reports to 
properly administer all fuel and transportation agreements. 

2. Coal weidits. Coal weights shall be obtained by either the Company or by Supplier, upon 
agreement by Company. Coal weight is obtained by scale or draft method, depending upon 
Company site or methodology employed by Supplier to ascertain weights. In either event, coal 
weights are obtained by industry-accepted standards, and i n  cases where scales are utilized, are 
duly tested and maintained in proper order for such purpose. In cases where draft weights are 
utilized, the Company employs processes to verify actions to obtain draft weights and that such 
measures are by industry-accepted standards. Coal quantity is obtained by Station personnel and 
reported through the fuels information system or is provided by the Supplier pursuant to the 
contract agreement. 

3 .  Coal sampling. Coal sampling and analysis shall be performed by either the Company or the 
Supplier, upon agreement by Company. Coal sampling and analysis shall be performed 
according to procedures adopted by the Company’s laboratory in accordance with A.S.T.M. 
standards for coal sampling, coal sample preparation, coal sample identification, handling of 
sample, and coal analysis. Coal quality is assessed and reported through the fuels information 
system by the Company’s laboratory persomiel or is provided by the Supplier pursuant to the 
contract agreement I 

4. Amendments. A contract shall not be materially amended except after analysis by the Department 
and recommendation of the Director of Fuels or the Vice President Production. No material 
contract or purchase order addendum shall be made except upon recommendation of the Director 
and subject to the approval limits of the Company. 
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Contract Administration. The Director and the Department shall remain informed as to the terms 
and conditions of each current contract, and maintain the necessary data to administer the 
contracts. Every supplier request for a change in terms, conditions, or prices must be written and 
supported by adequate data in conformity with the contract. Each such request shall be analyzed 
by the Department against the contract provisions, and reported with recommendations to the 

Director. After review by the Director, the supplier request and Department's recommendations 
shall be approved as required by the Company. If any request is not approved in whole or in part, 
the Director shall advise the supplier, specifying the Company's ob.jections with an adequate 
explanation. If the supplier's request is not approved, negotiation between the supplier and 
Company as dictated by contract terms sliall be the primary method of resolving the issue. 

Force Majeure. A supplier's claim for relief from compliance with fuel supply agreement terms 
due to force majeure conditions must be in writing with an adequate description of conditions 
warranting nonperformance. Each force majeure claim shall be reviewed by the Director and the 
company's legal counsel. 

Inspections. The Director shall request inspections of mining and other facilities of a contract fuel 
and/or reagent supplier or other facilities as required or deemed necessary to manage the 
performance and contractual relationship (Contract Administration). 

Fuel and Rewent Supplv Agreement Enforcement: 

General Enforcement Policy. Supplier obligations under Fuel or Reagent Supply Agreements 
shall be enforced by the Company in a reasonable, fair, and practical manner to achieve supplier 
compliance with the Company's overall procurement policy and the continuing supply of fuel to 
meet current and anticipated system requirements. 

Director Responsibility. Whenever it is determined that a shipment does not meet Fuel Supply or 
Reagent Agreement terms, the Director, or hidher designee, shall inform the supplier and direct 
that subsequent shipments be in compliance. When necessary the Vice President Production and 
the Director may determine, or receive advice, as to further action needed to assure fuel or 
reagent supply agreement compliance. 

Legal Assistance. The Department shall have access to, and shall receive advice fiom, legal 
counsel as provided by the Company on any matter relating to fuel, reagent, and related 
transportation procurement, contracts and amendments thereto, administration, and enforcement. 
Should a dispute as to a supplier's performance fail to be satisfactorily resolved by the Director, 
the matter shall be referred to legal counsel. Legal counsel may consider further negotiation, 
arbitration (if provided by the contract), or litigation. No arbitration or litigation shall commence 
except on the advice of said counsel with approval by senior management. 

Inventorv Levels: 

The Company has an obligation to ensure continuous low cost, reliable service to its members. 
Decisions affecting fuel inventory shall consider these obligations. 
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The Company shall maintain an adequate inventory while allowing for enough flexibility to 
permit inventory levels to be responsive to known and anticipated changes in conditions in an 
attempt to avoid risks and stoppages due to unforeseen conditions. Inventory shall be 
recommended based upon, but not limited to, supplier performance, environmental conditions, 
labor matters, logistical issues and concerns, and generation requirements and dispatch. The 

general level of inventory shall be monitored for such matters and recommendations to adjust 
inventory to meet anticipated conditions shall be made from time to time. Such inventory 
recoininendations shall be made by the Director for approval by the Senior Management of the 
Company. 

Coal inventories and reagent shall be monitored and reported regularly via the Company's fuel 
information system(s). 

. Exnerpencv Procurement: 

Any one or more of the procedures described herein may be waived by the Vice President 
Production, when, in the informed judgment of the Director, and on his recommendation, fuel 
must be purchased without complying with one or more of such provisions due to extraordinary 
conditions including strikes, lockouts or other labor problems affecting fuel production, 
embargoes, mining or other problems affecting production or transportation, existing and/or 
forecasted extreme weather conditions, or any other conditions or circumstances that can be 
reasonably foreseen as impairing the continued supply of fuel arid reagent to the Company from 
its existing suppliers. When such a purchase is made, documentation of circumstances will be 
appended to the purchase order and/or contract file. 

I. Transnortation Services Contracts: 

Transportation services bids shall be requested and Contracts negotiated whenever appropriate. 
Consideration shall be given to plant requirements, supplier loading capabilities, relative location of 
supplier to Stations, transportation mix, unloading capabilities and capacities at Stations, logistic 
constraints, transportation provider economics, Station inaterial handling economics, and any other 
factor which might affect the delivery of Fuel and reagent to the Company's Stations. 

Unless otherwise dictated by Emergency situations, the Solicitation process will be utilized for 
transportation services. The selection of transportation provider will generally be based upon, but 
not necessarily limited to cost, reliability, insurance, past / current performance, container availability 
and suitability for purpose, material handling capacities and constraints, transportation mix, and any 
other mitigating factors in terms of logistics. 

All transportation service agreements shall be ill written contractual form duly executed by an 
authorized supplier of service and the Company. 

J. Ethics and Conduct: 

The Company recognizes the importance of following appropriate business ethics to guide the 
conduct of the Fuels Department in  the performance of its duties and responsibilities. 
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Fuels staff shall adhere to the ethical standards and policies of the Company including, but not 
limited to, the Business Ethics Policy and the Conflicts of Interest Policy for Big Rivers' Employees. 
Also, each contractual document shall denote that the contract was prepared and executed in ethical 
dealing. 

Fuels staff shall endeavor to serve the best interests of the Company, its Members, and stakeholders 
in the performance of their duties and responsibilities. 
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The Big Rivers Electric Corporation (“Big Rivers”) Hedge Policy outlines the energy-related hedging 
policy (natural gas, coal, arid electricity) that will guide disciplined hedging of forward energy resources. 
This Hedge Policy is designed to reduce member wholesale rate volatility and to maintairi rates within 
desired tolerances. The primary purpose of this policy is to identify specific time and volume (as a % of 
total projected native load) criteria for procuring projected energy-related needs. 

This policy largely employs a price-averaging strategy of declining percentage of energy supply positions 
held over forward time periods. This strategy protects Big Rivers from potential adverse impacts that 
could result in either significant energy price increases or decreases. The strategy also maintains some 
elements of procurement flexibility. For example, during times of extremely attractive market conditions, 
this policy allows for increasing the amount of forward energy hedged above the stated ranges with the 
concurrence of the Board of Directors (“Board”). A key component of the policy is a monthly 
compliance report for the Board, which is outlined herein. 

Although this document is primarily concerned with managing energy costs and risks, a limited amount 
of discussion on capacity adequacy, transmission congestion risk, emission allowances and fuel 
transportation based on similar principles is included. Appendix A includes a more comprehensive 
review of the objectives of this policy. 

2. 

The hedging criteria identified within this policy address the primary energy supply portfolio components 
that affect rates and reliability the most. Accordingly, the hedge criteria in  the following sections 
represent the risk tolerance of Big Rivers and identify the processes Big Rivers will employ to manage 
these key energy supply risks. 

a. Fixed Price Energy Policy - Volumetric and Lead Time Criteria for Energy Hedging 

The policy employs a total energy hedging methodology whereby the MWh equivalent of all energy 
hedges are compared to the expected native load of Big Rivers. Total energy hedged is the MWh 
equivalent of the sum of fuel purchases and electricity purchases. To apply as an energy hedge, fuel 
purchases must be combined with physical generation ownership or contracted capacity. The MWh 
equivalent hedge from fuel purchases will be the volume of mmBTUs of fuel procured for the unit or 
contract divided by the expected average heat rate of the generation unit or contract divided by 1,000. 

Rolliria Montldv Hedpe Rmipes 
One criteria of this policy is to have energy procured within defined volumetric ranges during the 
following rolling tinieframes. These ranges identify the percentage of Big Rivers’ projected total 
energy needs that will be procured with fixed price energy over a given time period. For 
purposes of this policy, energy needs are considered hedged or procured to the extent that the 
projected need is met by 1) authorized power transactions, as defined in the Big Rivers Energy 
Related Transaction Policy, or 2) authorized fuel transactions combined with physical generation 
unit ownership, heat rate transactions, or physical capacity transactions. Additionally, power 
option transactions with out of the money strike prices may be used to hedge forward volumes, 
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Lead Months Months Quarters Quarters 
Time 1 thru 3 4 thru 12 5 thru 8 9 thru 12 
Measurement 
Period 
Hedging 
Frequency 

Rolling Rolling Rolling Rolling 

Monthly Monthly Quarterly Quarterly 

Years 
4 thru 5 
Calendar 
Year 

Annual 

For the above table, Big Rivers will hedge projected energy needs based on the followiiig criteria: 

Range (YO) 

Lead Time: The amount of time from the current period. Defined in months, quarters, or years. 

8.5-1 00 80-1 00 60-85 50-7.5 10-50 

Measurement Period: This is the mechanism under which this volumetric range is measured. 
There are two measures - rolling, where the measurement period changes monthly and calendar 
year, where the measurement period is only changed at the change of a calendar year. I n  the case 
of conflict, the rolling criterion has precedence over calendar year. 

Hedging Frequency: This is primarily useful in conjunction with the rolling measurement period. 
This is the frequency that the rolling measurement period changes for policy compliance 
reporting purposes. The hedging frequency period prevents, for example, a situation where the 
transaction execution staff would have to hedge month 36 (the last month of quarter 12) at a time 
where monthly purchases are very illiquid (not readily available). 

Range: This is the range of overall energy needs that will be hedged with fixed price energy, of 
which up to 15 percent may be covered with options.. 

Energy procurements that deviate from the stated range will require approval of the Board, and 
will be part of the regular reporting to the Board. 

b. Natural Gas, Fuel Oil, and Coal Hedging 

Natural gas, coal, fuel oil, arid power hedging will be a complementary hedging activity since Big Rivers 
has natural gas and coal-fired generation arid because it procures replacement power when generation 
units are unavailable. Big Rivers may also hedge with natural gas, fuel oil or coal if it enters a transaction 
that uses a natural gas, fuel oil, or coal index price to derive its electricity cost. Such natural gas, fuel oil, 
and coal-related generation or purchase transactions, while considered capacity, would not be considered 
energy hedges until the projected natural gas, fuel oil, and coal volumes are procured. The monthly hedge 
criteria are measured based on total energy exposure for native load (total projected electricity needed for 
native load minus energy already hedged). In order to allow flexibility in overall energy hedging 
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Calendar Calendar 
Year Year 

decisions (e.g., economically hedging additional needs via natural gas or coal contracts versus power 
purchases), specific sub-targets for natural gas hedging are not set within this policy. 

Minimum (Yn) 

esource Adequacy Requirements 

Year Two Three 
80 70 60 

Big Rivers will comply with all MIS0 capacity requirement rules. 

d. Congestion Hedging with Financial Transmission Rights (FTR) 

It will be Big Rivers’ policy to actively participate in the MIS0 FTR allocation and auction process with 
a prudent and predetermined strategy for addressing the planning year congestion risk. 

Big Rivers will target to mitigate a minimum of SO% of congestion risk (measured by annual native load 
requirements) prior to or by the end of the MISO annual FTR auction. 

Big Rivers will target to mitigate a minirnuin of 70% of congestion risk prior to the month of delivery. 

e. Emission Allowance Hedging 

Big Rivers must meet EPA environmental compliance standards. This hedging policy calls for the 
establishment of ail emission allowance procurement process to meet expected future requirements. 
Fixed price hedges for emission allowances include I ) actual or expected emission allowances allocated 
to Big Rivers fiom the EPA, 2) fixed price allowance purchases and sales, and 3) projected, budgeted, and 
Board-approved emission control equipment additions. Options with “out of the money” strike prices 
may be used to hedge forward volumes, provided that they do not account for more than 15 percent of the 
projected emission needs in any given month, and they are not more than 50 percent out of the money at 
the time of the transaction. Big Rivers will price average into its emission allowance position when 
purchasing emission allowances. Emission allowance needs will be managed similar to its approach for 
energy. Big Rivers will maintain fixed price allowance hedges based on the following table. 

Lead 
Time 

Per applicable regulatory requirements, Big Rivers will hold enough allowaiices in all compliance 
accouiits to cover emissions for the current reporting period. Specifically, all coinpliance accounts shall 
be populated with sufficient allowances to cover emissions for the current reporting period prior to the 
accounts being closed by the EPA, which is currently two (2) consecutive calendar months after the end 
of the reporting period. Furthermore, the Designated Representative will ensure that all compliance 
accounts have an adequate number of allowances prior to running “Final Coinpliaiice True up” after the 
accounts have been closed by the EPA. 

Big Rivers will not buy emission allowances from the market for any given year if it results in emission 
allowances that exceed 105 percent of its expected needs without prior Board approval. 
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Big Rivers will manage its resource diversity concentration risks on a rolling 12-month basis by 
diversifying its energy supply resources as follows: 

Capacity resources (generation and purchased power contracts) shall not exceed 30 percent concentration 
from a single resource or supplier. Fuel supply contracts will be diversified such that no more than 20 
percent (but not more than 1.2 million tons) will be from a single supplier for any rolling 12-month 
period. 

Exceptions to these limits shall require approval of Big Rivers' Board. 

g. Risk Measurement and Compliance Reporting 

Risk measurement and policy compliance within the volumetric and lead time criteria will be 
demonstrated on a regular basis in the ACES portfolio model risk report. This report will generally cover 
three years of projections with five-year runs performed as needed. 

Responsibility 

It shall be the responsibility of the Board, CEO and IRMC to ensure compliance with this policy. 
Implementation of this policy shall adhere to the authority granted in the Energy Related Transaction 
Policy. 

Approved by 
l l _ l _ l l _ l ~ l - ~ ~ ~ - _ - * - ~ -  

N [I m be r' Da Ce otes 
06/15/2007 Approved to be cffeclivc at close of unwind Hoard 

Rev. B 03/16/3012 Update out-of-date language (joining MISO, old Board 

-_--___--_____--I_- ~~~ 

policy reference). geiieial cleanup 
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Insulate portfolio from near term shocks 

Spot market wholesale power, coal, natural gas, capacity and emission allowance market volatility can 
create a financial burden to Big Rivers and, therefore, Big Rivers’ objective is to minimize exposure to 
this short-term volatility. In order to mitigate the financial exposure to short-term price shocks, Big 
Rivers should continually reduce its exposure to these markets as a certain time period nears. Upcoming 
months should be hedged close to 100 percent as the month nears. An upcoming calendar year should be 
more hedged than out years. This should provide more budget certainty and reduce the likelihood of 
unsettling cost changes. 

Interaction with Rates 

Although purchases above the specified hedge ranges are not generally pursued, the flexibility of this 
hedging strategy allows for rate impact assessnients to play an important role. In general, if satisfied with 
the rate consequence, Big Rivers can buy towards the top of the hedge range or seek approval from the 
Board to exceed the ranges. 

During an upcoming 12- non nth period, a rate driven target to fil l  and/or a trailing stop can be used to drive 
residual purchases. Since this time interval allows hedges up to 100 percent (if achievable), a rate 
objective could be used in this timeframe while imposing little risk of becoming too out of balance with 
the market as is the case for the out years. 

Another key component of the hedging strategy is to understand the impact of various market conditions 
on Big Rivers’ all-in member rates. Ongoing analyses of the relationship between Big Rivers’ rates and 
various market price levels allows recognition of market Conditions where additional purchases are 
warranted to pursue an attractive absolute rate level. 

Execution Strategy and Potential Departures 

Execution strategies will be developed to inipleinent this hedging policy. Hedges will be entered based 
on disciplined execution strategies developed to comply with this policy. Execution strategies will 
include considerations of hedge timing, market price levels, rates and the Big Rivers budget. 

Departures above the monthly ranges or for additional years past the stated horizon should only occur 
when market prices indicate fundamental value. Fundamental value will be determined with a historical 
view of market prices combined with forward looking fundamental supply and demand dynainics given 
expected generation diversity. Fundamental value can also address Big Rivers’ desire to stabilize a 
portion of its long-term rates through long-term transactions or asset ownership. 

As an example, given current market price dynamics, Big Rivers could consider buying above the 
hedging ranges and/or for added years ifforward power drops below $28/MWh for an annual 7x24 block. 
The 
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execution strategy may specify the magnitude and duration of departure from the stated hedging ranges. 
It might indicate that at $2S/MWh prices add 15 percent to the range and extend hedging to four years. 

Execution strategies are continually in the development stage, but will become an important aspect of the 
hedging policy. Approved execution strategies will be firmly followed, but may be modified through the 
IRMC. 
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Purpose - A consistent report to formally communicate risk, hedging activities, and other information to 
the IRMC and the Board, including: 
Projected costs, 
Changes in projections compared to the previous report and the budget, 
Market changes, 
Probability or “certainty” in the projections, 
Potential changes in projected costs due to stress events such as drastic forward price changes, 
Actual hedges compared to hedge policy ranges. 

Addendums - Periodically or as necessary the report may contain risk assessments or decision support 
information for issues such as: 
Hedging opportunities outside of policy (e.g., long-term transactiordpower plant investments), 
Longer term portfolio risk assessments. 
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1. Policv Purpose 

The purpose of this policy is to define the authority granted by the Big Rivers Electric Corporation (“Big 
Rivers”) Board of Directors (“Board”) to the President & Chief Executive Officer (“CEO’) to execute, or 
to delegate authority to execute energy-related transactions. Furthermore, it sets forth clarity and 
empowerment among those with transaction authority and is designed to encourage communication 
among individuals with transaction authority and the Board. 

2. Obiective 

The objective of Big Rivers’ Energy Related Transaction Authority Policy is to define: 
e Who has authority to execute transactions, 

The commodities and products that can be transacted, 
The authorized lead-time and term for each transaction, 
The authorized maximum price and volume, 
Counterparty contract and credit requirements, 
The process for approving new commodities, products or locations, 
Big Rivers’ intention regarding hedging and speculating, 
Other relevant factors associated with due diligence in authorizing transactions to be executed. 

e 

(9 

e 

3. Procedural Requirements 

The following defines the procedural requirements that apply to all commodities and products transacted 
pursuant to this policy. 

Execution Authority 

Execution Authority is outlined by commodity i n  the authority matrix sections found below. All column 
limits in  these matrices are applied independently of one another for each authority level, in that no 
individual column limit may be exceeded without authorization, regardless of whether a transaction does 
not exceed another column limit for that same authority level. Limits for each level of authority are 
cumulative, and include all column limits up to and including that level. The authority granted in this 
policy should not violate any other policy limits. 

The transaction limits apply to both purchases and sales. Daily limits are applied to gross amounts 
transacted in total for the day, and not to purchases and sales netted together. 

This policy identifies Board-authorized levels for the CEO and explicitly gives the CEO the authority to 
delegate authority levels to Big Rivers’ staff and ACES Power Marketing (“APM”). The CEO has the 
authority to modify delegated authority levels (noted in Appendix A) at his sole discretion as long as the 
delegated authority does not exceed his own authority per this policy. All delegated authority levels 
below the VP Production level will be recommended by the VP Production and approved by the CEO. 
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Transactions with counterparties shall only be permitted if Big Rivers has either: 
An active, valid, and executed agreement enabling such transaction activity with that 
counterparty, 
Long-form confirmations may be used as a valid agreement in lieu of a permanent agreement, 
when necessary if approved in writing by the Big Rivers CEO. 

Credit Requirements 

Credit limits for each counterparty shall not be intentionally exceeded. (Note: Since credit exposures are 
a function of not only positions transacted, but also a function of market pricing and volatility, credit 
exposure to counterparty niay unintentionally exceed a credit limit purely due to changes in the foiward 
market). 

Entering into unsecured transactions with a counterparty that has total credit exposure greater than or 
equal to its open line of credit and the total of any security currently provided will not be allowed unless 
approved in writing by the Big Rivers CEO. 

Credit Sleeving 

All sleeving transactions for credit purposes shall be approved by the CEO. (Note: Sleeving is an 
arrangement where a inore financially reputable entity acts as middleman for a smaller, undercapitalized 
entity in the purchase or sale ofpower.) 

Contract Sleeving 

This policy does not prohibit Big Rivers fiotn being positioned between another member or customer of 
APM and an external counterparty in order to bridge a contract gap that exists. The sleeve must: 

0 

e 

Be only for physical power, transmission or natural gas, not transportation, 
Be only for terms of one month or less. 

Contract sleeving on behalf of Big Rivers is approved when it is either the only or the most economical 
path to pursue at the discretion of APM, with prompt after-the-fact notice to the Big Rivers VP 
Production. 

Transaction Communications 

All coin~nunications for bilateral electric power transactions must be transacted via a recorded 
communication method. Examples include, but are not limited to, voice recorded communication land or 
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cellular phone, instant messaging or via an online broker account. Recorded communications must be 
maintained and controlled by personnel who are independent of the transaction function. 

Deal CaDture 

Any transactions executed by a Big Rivers employee must be promptly forwarded to APM after the deal 
execution. 

Speculation 

Speculation refers to a purchase or sales transaction in which the intent was to realize a profit without 
taking physical delivery. No speculative transaction activities shall be permitted, and no speculative 
transaction positions shall be initiated. Transactions will be permitted only for purposes of hedging and 
portfolio optimization. 

Non-Standard Products 

The Board must pre-approve any tramaction that involves commodities or products not listed in this 
policy. 

Transactions Requiring Board Armroval 

Transactions which meet any of the following criteria must be pre-approved by the Board prior to 
execution: 

The transaction is a new commodity or within the list of commodities not previously transacted 
by Big Rivers, 
The transaction is at a location in which no transactions are permitted, 
The transaction is for something other than: physical spot or forward electricity, natural gas, fuel 
oil, solid fuel, ancillary services, capacity, power transmission, financial transmission rights, gas 
transportation, gas imbalance and storage, solid fuel transpoitation, exchange transacted energy 
products, over-the-counter (OTC) finaricial energy transactions, OTC energy options, federal SO2 
or NOx emission allowances, renewable energy credits or a unit outage insurance product. 

Examples of new instruments would include the use of derivatives with different risk characteristics or 
the use of derivatives to implement different business strategies or goals. New instruments or locations 
would also include those instruments or locations that may be transacted on a “one-off” basis, which 
would be implementation of a derivative instrument or entry into a commodity market that, despite the 
anticipation of being transacted just once, would still fit the definition of a new instrument or location. 

The purpose of defining a process for such transactions as noted above is to ensure that the exposures 
associated with them are thoroughly reviewed and understood by the Board and appropriate transaction 
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controls are in place. The Board must approve the use of such transactions prior to execution using the 
process defined below: 

a) Transaction Proposal - The proposal is the responsibility of the person or business group proposing 
the transaction. The proposal should address the business need, risks, transaction controls, valuation 
methodology, accounting methodology, operations workflow/ methodology, and assessment of legal 
and regulatory issues. 

b) Board Review - The Board will perform a review of the benefits and risks of the proposed 
transaction. The Board will assess the proposed transaction and make a determination whether to add 
the proposed transaction to the approved list. 

c) Approval (Pilot Program) - The Board may approve limited use of the proposed transaction to ensure 
that proper controls are in place to monitor the activity. The Board may approve the proposed 
transaction without instituting a Pilot Program if the proposed transaction is going to be used once 
(one off), where it would not be prudent to test it in  a shorter time frame or smaller quantity due to 
constraints such as liquidity or length of term of product. The Board will use more scrutiny in 
approval of one-off transactions. 
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The following outlines transaction limits, definitions, and procedural requirements for power and power 
transmission transactions. 

Title 

Board 

CEO 

P 1'0 duct 

Electric 
Power and 

Transmission 

Electric 
Power and 

Transmission 

Per Transaction Limits 

Term 

No 
Limit 

> I  
Year 
5 3  

Years 

51 
Year 

Lead 
Time 

No 
Limit 

-_. 

5 2  
Years 

) to) 
Per Delivery Day 

Limits 
Total 

Volume 
MWH 

No 
Max. 

21,600 

No 
Max. 

$10.8 
million 

Aggregate Limits 

Total 
Volume 
MWH 

No Max. 

1,800,000 

Total $ 

No Max. 

$1 10 
million 

Power Authority Matrix Explanations 

Transaction limits represent the MW volume per hour and dollars/MWH for each transaction 
executed. 
Per Delivery Day Limits represent the total MWH volume and dollars for all transactions 
delivered in a given transaction day. 
Aggregate Limits represent the sum total MWH volume and dollars for all forward transactions. 
Lead time represents the time period from the date the transaction is executed to the start of the 
transaction. 
Authorized products include electric power, both forwards and options, transmission, including 
both physical and financial derivatives. Options may only be entered into by the Big Rivers CEO 
or his designee. 
Authority for PJM and MISO products is defined in the authority matrices below. 
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Deliverv Locations 

Transactions at delivery locations outside the eastern interconnect are not permitted. Transaction at 
delivery locations that are normal to the daily course of business for Big Rivers, to the extent transmission 
is available, are authorized as follows: 

Unrestricted Delivery Locations 
SERC Reliability Region 
MISO 

* PJM 
RFC Reliability Region 
SPP 

Transaction at any other delivery locations within the eastern interconnection shall be restricted as 
follows: 

Restricted Delivery Locations 

Other eastern interconnection locations only with approval by the Big Rivers CEO. 

Firmness of Power 

The product firmness of all transactions must be provided for in an executed agreement between Big 
Rivers and the appropriate counterparty. Sales commitments must never be more firm than the supply 
source, including the purchase side of back-to-back sales, swaps, sleeves or spreads unless the Big Rivers 
CEO gives explicit written authority to sell power that is more firm than the supply source. Energy 
purchased as firm liquidated damages may be resold as such. 

Transmission Firmness and Volume 

Transmission purchases need to be of equal firmness and volume to the energy compoiient that such 
transmission purchase is associated with, unless pre-approved otherwise by the Big Rivers CEO. (Note: 
Purchasing small percentages of additional transmission to cover transmission losses is permitted.) In 
addition, transmission may be reserved but not utilized if an energy schedule is not confirmed prior to 
scheduling deadlines outside of Big Rivers’ or APM’s control. When this occurs it is not considered a 
violation of this policy. 
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MISO Authoritv Matrix Explanations 

Virtual transaction award limits are per each bidloffer nodal point. Virtual purchase awards and 
virtual sales awards are monitored separately. 
Imports and exports are per location and are monitored separately. 
Generation Award Limits are per generating unit. 
Demand Award Limits are per each load nodal point. 
Limits for Ancillary Service Awards apply to the Regulation and Operating (Spinning and 
Supplemental) Reserve Market only. 
Capacity limits apply to bilateral transactions executed to meet MISO resource adequacy 
requirements such as MISO Aggregate Planning Resource Credits (APRC) as well as capacity 
transacted via the MISO Capacity Auction. 
Only Financial Transmission Rights that are bought and sold via the annual and monthly auctions 
or in the secondary market are monitored per the limits above. Participation i n  the Annual 
Allocation of financial transmission rights is not considered a transaction subject to this Policy. 
Delivery lead time represents the time period between trade execution aiid start of flow. 

Note that all MISO IS0 day-ahead transactions, such as price-sensitive offers and bids for importing and 
exporting from MISO, are financially firm. IJence an exception from the finnness of power for 
ad,justments to these day ahead transactions intraday is acceptable due to the fact that these adjustments 
are hourly and non-firm. 
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6. PJM Transaction Authority (Non-Bilateral) 

The following outlines transaction limits, definitions, and procedural requirements for PJM products. 

PJM Per Transaction Limits (up to) 

Product Term M W Size $ N W h  

Board All PJM Products No L,imit No Limit No Max No Max 

Delivery Lead 
Time Title 

~ 

PJM Authority Matrix Explanations 

Virtual transaction award limits are per each bid/offer nodal point. Incremental purchase awards 
and decremental sales awards are monitored separately. 
Imports and exports are per location and are each monitored separately. 
Only financial transmission rights that are bought and sold via the annual and monthly auctions or 
in the secondary market are monitored per the limits above. Participation in the Annual 
Allocation of financial transmission rights is not considered a transaction subject to this Policy. 

Note that PJM RTO day-ahead transactions, such as price-sensitive offers and bids for importing and 
exporting from PJM are financially firm. Hence an exception from the firmness of power for adjustments 
to these day ahead transactions intraday is acceptable due to the fact that these adjustments are hourly and 
non-firm. 
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The following outlines transaction limits, definitions, and procedural requirements for natural/synthetic 
gas (Gas) and transportation transactions. 

Title Product 

Board Products 

I 
rear 

5 2  
Years 
51 

Year 

;as Authoritv Matrix Exnlanations 

Transaction limits represent the physical MMBtu volume per day and dollars/MMBtu for each 
transaction executed. 
Per delivery day limits represent the total physical MMBtu volume and dollars for all transactions 
delivered in a given day. 
Aggregate limits represent the total physical MMBtu volume and dollars for all forward 
transactions. 
Lead time represents the time period from the date a transaction is executed to the start of the 
transact ion. 
The dollar limits are based upon commodity gas only and do not include transportation, however, 
the term, lead time, and volume limits do apply to transportation. 
Gas products include physical gas, as well as transportation, imbalance and storage. The above 
authority matrix applies to both exchange transacted and OTC derivative products. 

Gas Firmness 

The product firmness of all transactions must be provided for in  an executed agreement between Big 
Rivers and the appropriate counterparty. Sales coininitmeiits of Gas must never be more firm than the 
Gas supply source unless pre-approved by the Big Rivers CEO. 
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TransDortation Firmness and Volume 

Transportation purchases need to be of equal firmness and volume to the Gas component that such 
transportation purchase is associated with, unless pre-approved otherwise by the Big Rivers CEO. 

Delivery Locations 

Gas transactions may only be executed at the followiiig locations: 

Pipelines and hubs that serve Big Rivers’ gas powered generation unit(s). 

Physical Gas transactions may only be executed at other locations upon approval of the Big Rivers CEO 
and such transactions must support the hedging needs of Big Rivers. 
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8. Fuel Oil Transaction Authoritv 

The following outlines transaction limits, definitions, and procedural requirements for physical fuel oil 
transactions. 

Fuel oil hedging will be conducted to hedge price risk associated with fuel oil used for plant start-up or to 
hedge potentia1 fuel oil or diesel fuel price risk contained within solid fuel contracts. 

Title Product 

---f--- Board Physical Fuel Oil 
I 

CEO 1 Physical Fuel Oil 1 $36 million 

Fuel Oil Authoritv Matrix Explanations 

Trailsaction limits represent the total gallons and dollars/gallon for each transaction executed. 
Aggregate limits represent the sum total gallon volume and dollars for all forward transactions. 
Lead time represents the time period from the date a transaction is executed to the start of the 
transaction. 
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The following outlines transaction limits, definitions, and procedural requirements for solid fuel 
transactions. 

Per Transaction Limits 

Physical Solid Fuel 

Aggregate Limits 
(UP to) 

Total 

NoMax NoMax 

2 million million 

Solid Fuel Authoritv Matrix Explanations 

Authorized products include physical spot and forward transactions and options on physical 
forwards. 
Per transaction limits represent the total quantity in toils and dollars/MMBtu for each transaction 
executed. 
Aggregate limits represent the sum total quantity i n  tons and dollars for all forward transactions. 
Lead time represents the time period from the date a transaction is executed to the start of the 
transaction. 
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10. Solid Fuel Transportation Transaction Authority 

The following outlines transaction limits, definitions, and procedural requirements for solid fuel 
transportation transactions. 

Title 

Board 

CEO 

Product 

Barge, Rail or 
Truck 

Transportation 

Barge, Rail or 
Truck 

Transportat ion 

Per Transaction Limits 

I I 
(UP to) 

Lead Volume 
Term %/Ton I Time 1 Tons 1 

I 

NoLimit NoMax NoMax I I I 

Aggregate Limits 

Total 
(UP to) 

Volume Total $ 

No Max No Max 

million 6 million 

Solid Fuel TransDortation Authoritv Matrix Explanations 

Authorized products include barge, rail and truck transportation transactions. 
Per transaction limits represent the total quantity in tons and dollarshon for each transaction 
executed. 
Aggregate limits represent the sum total quantity in tans and dollars for all forward transactions. 
Lead time represents the time period from the date a transaction is executed to the start of the 
transaction. 
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The following outlines transaction limits, definitions, and procedural requirements for emissions 
transactions. 

Title 

Board 

CEO 

Product 

Federal SOz and 
NOx Emission 

Allowances 
Federal SOz 

Emission 
Allowances 

Federal NOx 
Emission 

Allowances 

Term 

No Limit 

> 1 Year 
I2 Years 
5 1 Year 

1 Year 
5 2 Years 
5 1 Year 

Per Transaction Limits Aggregate Limits 
( U P  to) (UP to) 

Total 
$/Ton Volume Total $ 

Tons 

L,ead Volume 
Time Tons 

NoLimit NoMax NoMax NoMax NoMax 

5,000 $500 

Emission Allowance Authoritv Matrix Explanations 

e The authority matrix above represents authority for SO2 and NOx emission allowances. 
Per transaction limits represent the total quantity in tons and dollars/ton for each transaction executed. 
Aggregate h i t s  represent the sum total quantity in tons and dollars for all forward transactions. 
Lead time represents the time period from the date a transaction is executed to the start of the 
transaction. 

e 

*Per Appendix A of the Kentucky Public Service Commission order dated March 6, 2009 in case 
2007-00455 Big Rivers commits to not sell SO2 allowances in its inventory (excluding the 14,000 
SOz allowances acquired in conjunction with the IJnwind Transaction) unless the sale is cost-effective 
based on a written policy which reflects short- and long-tenn allowance needs and prices. 
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12. Limestone ReaPent Transaction Authoritv 

The following outlines transaction limits, definitions, and procedural requirements for limestone reagent 
transactions. 

Title 

Board o f  
Directors 

Limestone Reagent Authority Matrix Explanations 

Authorized products include physical spot and forward transactions and options on physical 
forwards. 
Per transaction limits represent the total quantity in tons and dollars for each transaction executed. 
Aggregate limits represent the sum total quantity in tons and dollars for all forward transactions. 
L,ead time represents the time period from the date a transaction is executed to the start of the 
transactioii. 
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The following outlines transaction limits, definitions, and procedural requirements for liine reagent 
transactions. 

1 Title 1 Product 

Board of Physical Lime 
Directors Reagent 

Physical Lime 
Reagent 

CEO 

Per Transaction Limits 
(ut, to) 

No 
Limit 

No Limit NoMax NoMax 

I $125 
> 3 Months 
5 3 Years 

Aggregate Limits 
( U P  to) 

Lime Reagent Authority Matrix Exnlanations 

Authorized products include physical spot and forward transactions and options on physical 
forwards. 
Per transaction limits represent the total quantity in tons and dollars for each transaction executed. 
Aggregate limits represent the sum total quantity in tons and dollars for all forward transactions. 
Lead time represents the time period from the date a transaction is executed to the start of the 
transaction. 

e 
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14. Acknowledgements 

Clear Authoritv and Staff and APM Authoritv DelePations 

Where authority is further downward delegated, it must be approved by written signature of the next 
authority level up prior to any execution. In no case will the delegation of authority to Big Rivers staff or 
APM exceed that of the Big Rivers CEO. 

Violations and Sanctions 

Violations of this Authority Policy must not occur. Any person covered by this policy who becomes 
aware of a violation of the Authority Policy has an affirmative duty to report the violation to the 
department head in which the violation occurred and to the Vice President of Governmental Relations and 
Enterprise Risk Management who in turn shall inform the Big Rivers CEO. However, if it is believed 
that the Big Rivers CEO is involved then the Big Rivers Chairman of the Board shall be notified. The 
responsible party (ies) will be sanctioned according to Big Rivers Risk Management Sanctions Policy (for 
Big Rivers Employees only, APM employees are governed by the ACES Power Marketing Trading 
Sanctions Policy). 

Policv Effective 

This Transaction Authority Policy is in effect upon the Board’s approval arid shall remain in effect until a 
revised policy has been approved by the Board. 

Responsibility 

It shall be the responsibility of the Board, the CEO, the Big Rivers-IRMC and the APM-IRMC to ensure 
compliance with this policy. 

Replaced Risk Management 1301icy for Power Board 

E-igirnTal 06/ 1 5/2007 Trading Authority Policy w/o inatrices Board 
e)\’ 1 10/16/2009 Name change to Energy Related Transaction Board 

Rev 2 1 1/19/2010 MISO ‘Transaction Authority added Board 

ev 0311 S/201 1 Added limestone and lime, general cleanup Board 
ev 5 Board 

Supply 

Authority Policy with matrices 

Rev 3 12/17/2010 Updated Solid Fuel Transaction Authority Board 

02/2 I /20 1 2 Made revisions to account fol retireinent of Senior 
VP Energy Services 



c> ELECTRIC CORPORATION 

1. Purnose 

The purpose of this appendix is to define the authority granted by the Big Rivers CEO 
(“CEO”) to Big Rivers’ staff and APM to execute energy-related transactions. 

2. Ob.jective 

The objective of this appendix is to extend authority within Policy 105 to Rig Rivers’ 
internal staff and APM. 

3. Procedural Requirements 

As an appendix to Policy 10.5, all requirements and criteria stated within Policy 1 OS apply 
to this appendix. 

Delegation of authority reparding Contract Requirements 

The CEO delegates his authority to use a long form confirmation as a valid agreement in 
lieu of a master agreement when necessary to the VP Production and the Managing 
Director Energy Services and the Director of Resources and Forecasting. 

Page I of 1.3 



The following outlines Big Rivers’ staff and APM transaction limits for power and power 
transmission transactions. 

I 05 

210 

1 05 

1 OS 

v I’ 
Production 

$8.1 $85 

6y200 million 

NoMax 

$75 

$7.0 
4,000 million 

$100 

t--- 

No 
Max. 

450 

Managing 
Director 
Energy 

Services 

- 
No Max. 

$6.0 
No Max. 10,800 ,nillion 

I--- 
Director of 

Resources & 
Forecasting 

Power 
Scheduling 

Analyst 

APM 

Product 

Electric 
Power and 

Transmission 

Electric 
Power and 

Transmission 

Electric 
Power and 

Transmission 

Electric 
Power and 

‘Transmission 

Electric 
Power and 

Transmission 

Lead 
Time Term 

Month 

Month 
> I  

Month 

Weeks  I 
1 Month 

Month ” I 
Months fear -1 < I  
Weeks  I 

;; I M z t h  

Week Month 

105 I $75 I I 

$5.4 
450 1 No Max. 1 10,800 1 

Aggregate 
Limits (up to) 

_-.- 
Total 

Voiume 
MWH 

657,000 

500,000 

500,000 

200,000 

100,000 

Delegation of authority regarding Firmness of Power 
The CEO delegates his authority to sell power that is more firm than the supply source to 
the VP Production. 

Total 
$ 

$55.8 
million 

$37.5 
million 

$37.5 
niillion 

$25 
million 

$12 
millior 

qual firmness 
and volume to the energy component that such transmission purchase is associated with 
to the VP Production. 
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The CEO delegates his authority to execute transactions at other Eastern interconnection 
locations to the VP Production. 
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5. MISO Transaction Authority 

The following outlines Big Rivers’ staff and APM transaction limits for MISO products. 

Term Delivery 
Lead Time Title I MW Size $MWh 

In.- 

Product 

V P Product ion 

Manaainn 

I 

Generation Awards 
Demand Awards 

Ancillary Service Awards 
Capacity 

Financial Transmission Rights 

lmports/Exports 
Generation Awards 

-.____ 

Virtual Transaction Awards __ 

- < 2 Years 
- < 1 Year 

As Required by 
MISO 

~. 

._I 

- < 2Years 425 $20 
, - < I Year 425 $20 

1 Operating No Max Miso Price Cap 
No Max 

A I L 1  
Day 

Power 
Scheduling 

MlSO 

- 
Analyst I Financial Transmission Rights 

4LJ 

1700 MISO Price Cap 
” I C  

Virtual Transaction Awards 
Imports/Exports 

Generation Awards 

- -  
Director 
Energy 
Services and 
Director of 
Resources & 
Forecasting 

Demand Awards 

Demand Awards 
Ancillary Service Awards 

Capacity 
Financial Transmission Rights 

Virtual Transaction Awards 
Imports/Exports 

Generation Awards 
Demand Awards 

Per Transaction Limits (up to) 

< 1 Year 
- <6 months 

4LJ 

425 $15 5 ]Year - 
- <c 6 months 425 $12 

p i  MISO Price Cap 
47 5 

Not 

As Required by 
- 

MISO 

Not Not Not Authorized Authorized Authorized 
1 Operating 400 MISO Price Cap 

450 
A 3 C  

Day 

- <6Months 
- < 6  Months 

As Required by 
MISO 

.-- 
- < 6 Months 425 $8 
- < 6 Months 425 $10 
1 Operating 400 MISO Price Cap 

Day 400 

As Required by 1 Operating MISO Price Cap 

1675 MISO Price Cap As Required by 1 Operating 
MISO 1 Day l ~ - ~  -1 

Day A7 < MlSO 
I I 1”” -~ 

- < 6  Months I - < 6 Months I 425 $12 

As Required by 1 1 Operating F\ MISO Price cap 
Day 49 5 MISO 

Page 4 of 13 



The following outlines Big Rivers' staff and APM transaction h i t s  for P,IM products. 

Title Product 

Generation Awards 
Demand A w e  

Ancillary Service Awards 

Financial Transmission Rights 
Virtual Transaction Awards 

VP Production Capacity 

ImportsIExports 
Managing Generation Awards 
Director Demand Awards 
Energy Ancillary Service Awards 
Services and Capacity. 
Director of Financial Transmission Rights 
Resources & Virtual Transaction Awards 
Forecasting Imports&xports 

Generation Awards 
Demand Awards 

Ancillary Service Awards 
Capacity 

-I 

Power 
Scheduling 
Analyst Financial Transmissiol~ Rights 

Virtual Transaction Awards- 
Imports/Exports 

Generation Awards 
Demand Awards 

Ancillary Service Awards 
Capacity 

Financial Transmission Rights 

Virtual Transaction Awards 
ImportdExports 

APM 

Delivery 
Lead Time 

Not Presently 
Transacted 

5 1 Year 
As Required by 

PJM 

Not Presently 
Transacted 

- < 1 Year 
As Required by 

PJM 

Not Presently 
Transacted 

.- 

- 

Not Authorized 

As Required by 
PJM 

Not Presently 
Transacted 

Not Authorized 

As Required by 
PJM 

Term 

Not Presently 
Transacted 

5 1 Year 
1 Operating 

Day 

Not Presently 
Transacted 

- < 3 m o n G  
1 Operating 

Day 

Not Presently 
Transacted 

Not 
Authorized 
1 Operating 

Day 

Not Presently 
Transacted 

Not 
Authorized 
I Operating 

Dav 

M W  Size 

N 01 
Presently 

Transacted 

210 
No Max 
No Max -___.. 

Not 
Presently 

Transacted 
-- 

105 
400 
500 

Not 
Presently 

Transacted 

Not 
Authorized 

400 
450 

Not 
Presently 

Transacted 

Not 
Authorized 

400 
400 

$/MWh 

Not Presently 
Transacted 

$20 

PJM Price Cap 

Not Presently 
Transacted 

$12 

PJM Price Cap 

Not Presently 
Transacted 

Not Authorized 

PJM Price Cap 

Not Presently 
Transacted 

Not Authorized 

PJM Price Cap 
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'7. NaturaUSvnthetic Gas and Transportation Transaction Authoritv 
The following outlines Rig Rivers' staff and APM transaction limits for naturalhynthetic 
gas (Gas) and transportation transactions. 

Per Delivery Day Limits Per Transaction Limits 
(UP to) ( U P  (0) 

'1 otal Physical 

MIMBtu 

Physical 
Lead MMBhr Sh lMBtu  Volumc Total S Jime Volume per Title Product Term 

Day 

20.000 $15 20.000 $300.000 3. 1 Month 
< ' Year 

<. 1 Moiith No Max N o  Max No Max No Mas 

> ' Week < 1 Year 10.000 $ I S  10.000 .F, 150.000 
c I Month - 

< 1 Week 5 I Month No Max No Max No Max No Max 

< 1 Year VP Production Physical - - 

Managing 
Director 
Energy 
Services 
Director of > I  Week 
Resources & Physical 5 
Forecasting 

Physical - 
- 

10.000 $15 10,000 $150,000 

- < 1 Week 5 1 Month No Max No Max. No Max No Max 

- 

____I 

Physical* 20,000 $15 20.000 $300;000 

60,000 $15 60,000 $900,000 
APM pipelilie 5 I Week 5 1 Week 

Payback 

Aggregate Limits 
(UP to) 

Total Physical 
Volume 7otaI $ 
MMBtu 

_. 

400.000 $6 million 

200.000 $3 million 

200,000 53 million 

100,000 

60,000 $900,000 
I 

$1 5 million 

*Excludes nurchases for aipeline pavback. Purchases for pipeline Dayback are 
addressed separately in the row below. 

Delepation of authoritv reg;arding Gas Firmness 
The CEO delegates his authority to sell gas that is more firm than the supply source to the 
VP Production. 

Delegation of authority regarding Transportation Firmness and Volume 
The CEO delegates his authority to execute transportation purchases not of equal 
firmness and volume to the gas component that such transportation purchase is associated 
with to the VP Production. 
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The following outlines Big Rivers’ staff and APM transaction limits for fuel oil 

Total 
Volume 
Gallons 

4.000,000 

1,000,000 

transactions. 

Total $ 

1624 Million 

$6 niillion 

Per Transaction Limits 

VP 
Production 

Director of 
Fuels 
Procurement 

APM 

750,000 $6 1 Montli 
5 1 Year 

Physical Fuel 0 1 1  - < 1 Year 
- I Month No Max No Max 

1 Week < 1 
c I Month year 

< I  1 Week 

As As directed As directed 

- 
500,000 $6 

No Max No Max 
Physical Fuel Oil - 

- 

As 
Physical Fuel Oil directed directed 

I 

As directed 1 As directed 

Page 7 of 13 



The following outlines Rig Rivers’ staff transaction limits for solid fuel. 

___- 

Physical Solid Fuel 

Director of 
Physical Solid Fuel 

5 3 Months 50,000 $2.85 

Page 8 of 13 



The following outlines Rig Rivers' staff transaction limits for solid fuel transportation 

' * Month 
< I Year - 

transactions. 

< 1 Year 750,000 - 

Title 

- < 1 Month 

VP Production 

5 I Month N o  Max 

Director of Fuels 
Procurement 

Product 

Barge, Rail or 
Truck 

Transportation 

Barge, Rail or 
Truck 

Transportation 

er Transaction Limits 

Time 
" I t  
> 3 Months 
- < 3 Years 2.5 million 

-1 5 3 Months 

Year E--- 
$/Ton 

$5 

No Max 

$5 

-- 
No Max 

Aggregate Limits 
(u1 

TotaI 
Volume 

Tons 
_I 

5 million 

2 million 

0) 
Total $ 

$20 inillion 

$10 inillion 
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The following outlines Big Rivers‘ staff and APM transaction limits for emission 
allowance transactions. 

VP 
Production 

Aggregate Limits Per Transaction Limits 

Emission - < 1 Year 
Allowances 

Federal NOx 
- < 1 Year 

< 6 months - 

As directed 

Director of 
Fuels 
Procurement, 
Managing 
Director 
Energy 
Services and 
Director o f  
Resources I% 

2,500 $300 10,000 

1,250 $2,000 5,000 

2,000 $275 5,000 

500 $1,500 2,000 

- 

As As directed directed 
I As directed 

Emission 
Allowances 
Federal SO2 -- 

Emission 
Allowances -- 

Forecasting 
Federal SO2 

Emission 
Allowances 
Federal NOx 

Emission 
Allowances 

APM 

Federal NOx 
Emission 

Allowances 

As 
directed 

As 
directed 

- < I Year 

< 1 Year - 

< 1 Year - 

Total 
Volume 

Tons- Time Tons 

I As I As directed 1 directed 

0)- 

otal $ 

$3 million 
I__ 

$10 million 
-”- 

$1 niillion 

$3 million 

As directed 
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12. Limestone Reagent Transaction Authority 

$18 

The following outlines Rig Rivers' staff transaction limits for liniestane reagent 
transactions, 

187,500 

~ _ _ I _ _ _ _ _ _ _ _  

I ' P e r  Transaction Limits I Aggregate Limits 

Volume 
Tons Title Product 

Physical Limestone 
Reagent VP Production I I Year 5 1 Ycar 187.500 

-- - 
Director of 
Fuels 5 3  Months 5 I Ycar 93.750 
Procurement 

Physical Limestone 
Reagent 

1 I I A__._. - 

Total 

375.000 

I 

to) ___l_"-. 

Total $ 

$6.75 million 

$3.375 million 
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The following outlines Big Rivers' staff transaction limits for lime reagent transactions. 

Lead 
Time 

5 1 Ycar 

l_____ 

5 1 Year 

- - . ~ .  

Product 

-..-. 

Title Volume 
Tons 

162,500 

81,250 

VP Production Physical Lime Reagent 

er Transaction Limits 

Director o f  
Fuels 
Procurement 

--__- 

Term 

Physical Lime Reagent 

5 I Year 

81,250 <. 3 Months $9.75 million 

$120 

$120 

Aggregate Limits 
(UP to) - I Total $ Volume 

Tons 

162,500 1 $19.5 million 
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Violations and Sanctions 
Violations of this Authority Policy must not occur. Any person covered by this policy 
who becomes aware of a violation of the Authority Policy has an affirmative duty to 
report the violation to the department head in which the violation occurred and to the 
Vice President of Governmental Relations and Enterprise Risk Management who in turn 
shall inform the Big Rivers CEO. However, if it is believed that the Big Rivers CEO is 
involved then the Big Rivers Chairman of the Board shall be notified. The responsible 
party(ies) will be sanctioned according to Big Rivers Risk Management Sanctions Policy 
(for Big Rivers Employees only, APM employees are governed by the ACES Power 
Marketing Trading Sanctions Policy). 

Aopendix Effective 
This Transaction Authority Appendix is in effect upon the CEO's approval and shall 
remain in effect until a replacement appendix has been approved by the CEO. 

Responsibility 
It shall be the responsibility of the CEO, VP Production and the Big Rivers-IRMC and 
the APM-IRMC to ensure compliance with this policy. 

Big Rivers Policy 1 OS/Appendix A Revision Record 
Number Date __ __ 

- - ~ . - -  
Approved by 

Rev. 0 1 1-04-09 Energy Related Trans Mark Bailey 
Rev. 1 1 1-22-1 0 MISO and other misc. updates Mark Bailey 

' Rev. 2 1-4-1 1 Updated Solid Fuel Transaction Authority Mark Bailey 
' Rev, 3 3-1 8-1 1 Added Limestone and Lime, genera1 cleanup Mark Bailey 
Rev. 4 12-51 1 [Jpdate Bi-Lateral and Emission limits, add Mark Bailey 

authority for PJM FTRs. add VP of 
Production 

Rev. 5 57-11 Remove Senior VP Energy Services from Mark Bailey 
document due to retirement/elimination of 
role 

Optimization to Managing Director Energy 
Services 

- . . _ ~ _ _ 1 . _  

Notes 

Rev. 6 Change Director of Power Portfolio Mark Bailey 

Revisions 
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BIG RIVERS ELECTRIC CORPORATION 
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AN EXAMINATION OF THE APPLICATION OF THE FUE 
ADJUS E OF RIG RIVERS ELECTRIC CORPORATION 

BER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September l l , 2 0 1 2  

Item 16) 
a. State whether Rig Rivers is aware of any violations of its 

policies and procedures regarding fuel procurement that 
occurred prior to or during the period from November 1, 
201 1 through April 30,2012. 
If yes, for each violation: 
(1) Describe the violation; 
(2) Describe the action(s) that Rig Rivers took upon 

discovering the violation; and 
(3) Identify the pel-son(s) who committed the violation. 

b. 

Response) 
a. Big Rivers is unaware of any violations of its policies and 

procedures regarding fuel procurement that occurred during the 
period November 1, 2011, through April 30, 2012. Big Rivers is 

also unaware of any previously unreported violations of its 

policies and procedures regarding fuel procurement. 

b. Not applicable. 

Witness) Mark W. McAdams 

Case No. 2012-00323 
Response to Staff Item 16 

Witness: Mark W. McAdams 
Page Z of 1 
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AN EXAMINATION OF THE APPLICATION OF THE FUEL 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
ADJUSTMENT CLAUSE OF B G RIVERS ELECTRIC CORPORATION 

CASE NO. 2012-00323 

Response to Commission Staff% Request for Information 
dated August 22,2012 

September 11,2012 

Item17) Identify and explain the reasons for all changes in the 
organizational structure and personnel of the departments or divisions 
that are responsible for Big Rivers’ fuel procurement activities that 
occurred during the period from November 1, 2011 through April 30, 2012. 

Response) Mr. C. William Blackburn, Senior Vice President Financial & Energy 
Services and Chief Financial Officer, retired from Big Rivers in late January 2012. 
As part  of a subsequent reorganization, Big Rivers’ Fuel Procurement and Energy 
Services Departments, which had previously reported to Mr. Blackburn, began 
reporting to Mr. Robert W. Berry, Vice President Production. 

Following this reporting period, in June  2012, Ms. Lindsay N. Barron 
was appointed to the position of Managing Director, Energy Services. Ms. Barron 
reports to Mr. Berry, and Big River’s Natural Gas Fuel Procurement organization 
now reports to Ms. Barron. Ms. Barron has an Associate’s Degree in Management 
Information Systems, a Bachelor of Science in Accounting, and a Masters of 
Business Administration. Ms. Barron holds the designation of CPA and CMA. 
She held several positions in Big Rivers’ Finance and Power Supply organizations 
before leaving for Vectren. At  Vectren she worked in the Power Supply and MIS0 
Settlement departments prior to becoming the Manager of Market Research and 
Analysis. Ms. Barron returned to Big Rivers in September 2010 as its Director of 
Risk Management and Strategic Planning. She served in that position until 
assuming her current Managing Director duties. 

Charts reflecting these changes are attached hereto. 

Case No. 2012-00323 
Response to Staff Item 17 

Witnesses: Mark W. McAdams and 
Michael J. Mattox 
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BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION O F  THE APPLICATION OF THE FUEL 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staf fs  Request for Information 
dated August 22,2012 

September 11,2012 

1 
2 
3 Michael J. Mattox 
4 

Witnesses) Mark VV. McAdams and 

Case No. 2012-00323 
Response to Staff I tem 17 

Witnesses: Mark W. McAdams and 
Michael J. Mattox 
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AN EXAMINATION OF THE APPLICATION OF THE FUEL 
JUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATE 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item 18) 
a. Identify all changes that Big Rivers has made during the 

period under review to its maintenance and operation 
practices that also affect fuel usage at Big Rivers’ 
generat ion facilities. 
Describe the impact of these changes on Big Rivers’ fuel 
usage. 

b. 

Response) 
a. Driven by lower than expected power prices in the off system 

sales market, and the fact that  Big Rivers did not obtain the full 
rate relief requested in its last general rate case (Case No. 2011- 
00036), Big Rivers was forced to defer some maintenance 

b. 

activities during the period under review in order to reduce 
expenses and increase revenues to facilitate meeting its loan 
covenants. The Wilson TJnit outage that was scheduled in 
March 2012 was reduced in scope and the duration was 
shortened by twenty-eight days. Additionally, the Green TJnit 2 
outage that  was scheduled to begin April 28, 2012, was deferred 
until the spring of 2013. 
The reduced outage duration during this time period provided 
Big Rivers the opportunity for an  additional twenty-eight days 
of generation a t  Wilson Station and three additional days of 
generation a t  Green Station over the original budgeted amount. 

25 For this added generation, Rig Rivers consumed approximately 

Case No. 2012-00323 
Response to Staff Item 18 

Witness: Lawrence V. Baronowsky 
Page 1 of 2 



BIG RIVERS ELECTRIC CORPORATION 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

ROM NOVEMBER 1,2011 THROUG APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

1 109,500 additional tons of fuel over the original budgeted 
2 amount. 
3 
4 
5 Witness) Lawrence V. Baronowsky 
6 

Case No. 2012-00323 
Response to Staff Itern 18 

Witness: Lawrence V. Baronowsky 
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BIG RIVl3RS ELECTRIC CORPORATION 

AN EXAMINATION OF THE APPLICATION OF THE FUEL 

FROM NOYEMRER 1,2011 THROUGH APRIL 30,2012 
ADJUSTMENT CLAUSE OF IG RIWZRS ELECTRIC CORPORATION 

CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

1 Item 19) 
2 

List each written coal supply solicitation issued during the 
period from November 1, 2011 through April 30, 2012. 

3 
4 
5 
6 
7 
8 

9 
10 
11 
12 

13 
14 
15 

. 16 

17 

18 
19 Response) 
20 

21 

22 
23 
24 . 

a. 

b. 

For each solicitation, provide the date of the solicitation, 
the type of solicitation (contract or spot), the quantities 
solicited, a general description of the quality of coal 
solicited, the time period over which deliveries were 
r-equ,ested, and the generating unit(s) for which the coal 
was intended. 
For each solicitation, state the number of vendors to 
whom the solicitation was sent, the number of vendors 
who responded, and the selected vendor. Provide the bid 
tabulation sheet or corvmesponding document that ranked 
the proposals. (This docu,ment should identify all vendors 
who made offers.) State the reasons for each selection. 
For- each lowest-cost bid not selected, explain why the bid 
was not selected. 

BRE-12-04 (Spot and Term Solicitation) 
a. 

i. Date solicitation was issued: April 2, 2012. 
Date solicitation was returned: April 20, 2012. 

Case No. 2012-00323 
Response to Staff Item 19 

Witness: Mark W. McAdams 
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RIG RIVlERS ELECTRIC CORPORATION 

AN EXAMINATION OF THE 
JIJSTMENT CLAUSE OF BIG 

FROM NOVEMBER 1,240 

LICATION QF THE FUEL 
S ELECTRIC CORPORATION 
OUGH APRIL 30,2012 

CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

.. 
11. 

... 
111. 

iv. 

V. 

vi. 

b. 
1. 

Type of solicitation: Spot 2012 and term (2013 - 2017) written 
bid solicitation (web-based distribution). 
Quantities solicited: 
Term - up to 800,000 tons per year. 
Quality of coal solicited: 
(a) BTU/lb.: 10,500 to 13,500; 

(b) Ash (IbsMMBTU): 0.74 to 14.29; 
(c) Moisture (lbs/MMBTTJ): 8.89 to 11.90; 
(d) Sulfur (lbs S02): 5.50 to 6.50 (coal); and 
(e) Sulfur (lbs S02): up to 8.50 (petroleum coke). 
Time period over which deliveries were requested: 

(a) 

(b) 
Generating units for which the coal was intended include: 
Coleman, Green, HMP&L Station Two, Reid, and Wilson. 

Spot between 250,000 to 500,000 tons; 

Spot solicitation: April through December 20 12. 
Term solicitation: Years 2013 through 2017. 

Number of vendors solicited: The coal solicitation was posted 
to Big Rivers’ web site for supplier review, print-out, and 
written bid proposal submission. Big Rivers also notified coal 
and petroleum coke journals for industry notification of the 
placement of the solicitation on the web site and referral to the 
web address for review and download. Due to change in 
software provider for the web site, we do not have the number 
of downloads available to report. 

Case No. 2012-00323 
Response to Staff Item 19 

Witness: Mark W. McAdams 
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RIG: RIVERS ELECTR C CORPORATION 
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AN EXAMINATION OF THE APPLICATION OF THE FUEL 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

.. 
11. Responding vendors: Eight (8) vendors replied to the spot bid 

solicitation and seven (7) vendors replied to the term bid 
solicitation (excluding no bid responses). 

... 
111. Selected vendors: 

(a) Spot fuel supply: Oxbow Carbon & Minerals, ExxonMobil, 
TCP Pet Coke, Coal Network, Inc., Armstrong Coal, and 
Peabody Coalsales. 
Term fuel supply: No term contract awards were made 
pursuant to this bid. 

(b) 

iv. The bid tabulation spreadsheet is being provided under a 
Petition for Confidential Treatment. 
The rationale for each selection is as follows: 
(a) Selected spot coal vendors: 

v. 

Oxbow Carbon & Minerals - presented a very 
competitive offer of petroleum coke as an extension of 
their prior oral spot offer in January 2012. The pet coke 
was tested successfully and the pricing the most 
attractive of the spot bids provided. This offer was 
accepted and a spot petroleum coke contract completed. 
ExxonMobil - provided opportunity for additional tons of 
spot pet coke from the Joliet Refinery for the remainder of 
2012 for use at Green and Wilson Stations. The offer was 
competitive when compared to other pet coke and coal 
offers and has been blended successfully a t  Green and 

Case No. 2012-00323 
Response to Staff Item 19 

Witness: Mark W. McAdams 
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AN EXAMINATION OF THE APPLICATION OF THE FUEL 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Wilson Stations. 
contract executed. 
TCP Pet Coke - provided an additional pet coke 
opportunity from the CITGO refinery for the remainder of 
2012. The pet coke has been successfully blended at 
Wilson and Green Stations with regional coal. The TCP 
pet coke offer was competitive, was accepted, and a spot 
contract executed. 
Coal Network - provided a small offer of distressed coal 
which was available for loading within the next several 
months. The coal had already been tested and utilized at 
Green Station and was acquired due to its competitive 
price. The offer was accepted and the parties completed a 
spot coal supply agreement. 
Armstrong Coal - provided an offer of spot coal for the 
remainder of 2012 via truck or F.0.B barge. The coal was 
offered with multiple qualities that  could be utilized at 
Wilson, Green, or Coleman Stations, as coal needs arose. 
This offer was more competitive than other coal offers, 
was accepted, and a spot contractual agreement 
completed. 
Peabodv Coalsales - provided an offer via barge from its 
Somerville Mining operation through nearby terminal 
Evansville Marine. This offer was a competitive offer for 

The offer was accepted and a spot 

Case No. 2012-00323 
Response to Staff Item 19 

Witness: Mark W. McAdarns 
Page4of  5 



S ELECTRIC CORPORATION 

AN EXAMINA ION OF THE APPLICATION OF THE FUEL 
ADJUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

1 

2 
3 

4 

5 

6 
7 

8 

9 Witness) 
10 

Green or Wilson Stations and could be utilized via 
blending at Coleman Station. The competitive offer was 
accepted and a spot contract executed. 

(b) Selected term coal vendors: 
Term coal vendors have not been selected during the 
period from November 1,2011, through April 30,2012. 

Mark W. McAdams 

Case No. 2012-00323 
Response to Staff Item 19 

Witness: Mark W. McAdams 
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AN EXAMINATION OF THE APPLICATION OF THE FUEL 
JUSTMENT CLAUSE OF BIG RIVERS ELECTRIC CORPORATION 

FRQM NOVEMBER 1,2011 THROIJG APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item20) List each oral coal supply solicitation issued during the 
period from November 1, 2011 through April 30, 2012. 

a. For each solicitation, state why the solicitation was not 
written, the date(s) of the solicitation, the quantities 
solicited, a general description of the quality of  coal 
solicited, the time period over which deliveries were 
requested, and the generating unit(s) for which the coal 
was intended. 
For each solicitation, identify all vendors solicited and 
the vendor selected. Provide the tabulation sheet or other 
document that ranks the proposals. (This document 
shou,ld identify all vendors who made offers.) State the 
reasons for each selection. For each lowest-cost bid not 
selected, explain why the bid was not selected. 

b. 

Response) 
a. 

i. Bid BRE-12-01 was an oral solicitation due to the market 
price of petroleum coke falling and the potential for 
opportunity of lower priced alternative fuel being available to 
blend with coal a t  the Wilson and/or Green generating 
stations. Petroleum coke suppliers have various companies 
soliciting them for acquisition; thus, many firms do not 
participate in utility written solicitations. Big Rivers also 

Case No. 2012-00323 
Response to Staff Item 20 

Witness: Mark W. McAdams 
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AN EXAMINATION OF 
JUSTMENT CLAUSE OF 

LEGATION OF THE FUEL 
RS ELECTRIC CORPORATION 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
CASE NO. 2012-00323 

Response to Commission StafPs Request for Information 
dated August 22,2012 

September 11,2012 

.. 
11. 

... 
111. 

iv. 
V. 

vi. 
vii . 

b. 
1. 

11. 
.. 

... 
111. 

iv. 

V. 

solicited current and regional suppliers of coal to  assess the 
pet coke versus the coal markets. 
Date solicitation was orally issued: January 5, 2012. 
Date solicitations to be returned electronically: January 9, 

2012. 
Type of solicitation: Spot 2012. 
Quantity solicited: 250,000 tons. 
Quality of fuel solicited: 10,500 to 14,500 BTTJAb. 
Time period for delivery: January through December 2012 
Generating units: Green, Wilson, Coleman, HMP&L Station 
Two and Reid. 

Number of vendors solicited: 20 suppliers. 
Responding vendors: Eleven (1 1) vendors responded to the 
oral solicitation. 
Selected vendors: Oxbow Carbon & Minerals, ExxonMoloil, 
and TCP Pet Coke (all petroleum coke providers). 
The bid tabulation spreadsheet is being provided under a 
Petition for Confidential Treatment. 
The rationale for each selection is as follow: 
Oxbow Carbon & Minerals - presented the lowest cost, 
alternative fuel offer and was selected for blending with coal 
a t  Green and/or Wilson Stations. Oxbow’s offer was for less 
tonnage than requested under the solicitation and was from 
a refinery that had not provided pet coke to Big Rivers in 

Case No. 2012-00323 
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Witness: Mark W. McAdams 
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22 Witness) Mark W. McAdams 
23 

past business. This small order was a test of this refinery’s 
pet coke product. 
ExxonMobd - has provided pet coke to Big Rivers in the past 
and was able to offer up to six months of pet coke pricing firm 
on 125,000 tons of product. Having experience with this 
refinery pet coke, Big Rivers was able to utilize this pet coke 
to blend down the overall fuel cost for Green and Wilson 
Stations. The offer, combined with Oxbow Carbon & 

Minerals still did not meet the total tonnage sought for 
blending. 
TCP Pet Coke - has also provided pet coke from the CTTGO 
refinery and Big Rivers was aware that this pet coke would 
perform in a blend scenario at either Green or Wilson 
Stations. The acquisition of this offer completed the open 
position sought under the oral solicitation for pet coke to 
blend with coal under contract. 
Koch Carbon - offered petroleum coke that was subject to 
prior sale. A sale of that  offer occurred prior to Big Rivers 
being able to strike upon the deal. 

Case No. 2012-00323 
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Witness: Mark W. McAdams 
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AN EXAMINATION OF THE APPLICATION OF THE FUEL 
JUSTMENT CLAUSE OF BIG R 
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Response to Commission Staffs Request for Information 
dated August 22,2012 

September ll ,20’12 

1 Item 21) 
2 

3 

4 

5 

6 
7 

8 

9 

10 

11 
12 

13 

a. 

b. 

14 Response) 
1s a. 
16 b. 
17 
18 
19 
20 

21 

22 

List all intersystem sales during the period under- review 
in which Big Rivers used a third party’s transmission 
system. 
For each sale listed above: 
(1) Describe how Big Rivers addressed, for FAC reporting 

purposes, the cost of fuel expended to cover any line 
losses incurred to transmit its power across the third 
party’s transmission system; and 

(2) State the line loss factor used for each transaction 
and describe how that line loss factor was 
determined. 

Please see the attached table. 

(1) Rig Rivers uses the line losses approved by third-party 
transmission systems for purposes of allocating fuel costs t o  
intersystem sales made across third-party transmission 
systems. 

(2) The Tennessee Valley Authority (‘‘TVA”) line loss factor 
used is 3%, which is the line loss factor listed in the TVA tariff. 
TVA is the only third-party transmission system used for 

Case No. 2012-00323 
Response to Staff Item 21 

Witnesses: Michael J. Mattox [a. and b.(2)] and 
Ralph A. Ashworth [b.(l)] 
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intersystem sales during the period from November 1, 2011, to 
April 30, 2012. 

1 

2 
3 

4 

5 Witnesses) 
6 a.  Michael J. Mattox 
7 b.(l) Ralph A. Ashworth 
8 h.(2) Michael J .  Mattox 
9 
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. 2012-00323 

Response to Commissio equest for Infor 
ust 22,2012 

Item 22)  Describe each change that Big Rivers made to its methodology 
for  calculating intersystem sales line losses during the period under 
rev ie w. 

Response) Big Rivers has made no changes during the period November 1, 2011, 

to April 30, 2012, to its methodology for calculating intersystem sales line losses. 

Witness) Michael 3. Mattox 
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dated August 22,2012 

September 11,2012 

Itern 23) State whether, during the period under review, Big Rivers has 
solicited bids for coal with the restriction that it was not mined through 
strip mining or mountain top removal. If yes, explain the reasons for the 
restriction on the solicitation, the quantity in tons and price per ton of the 
coal purchased as a result of this solicitation, and the difference between 
the price of this coal and the price it c o d d  have obtained for  the coal i f  
the solicitation had not been restricted. 

Response) Big Rivers has not solicited any bids for coal with the restrictions 

that  it was not mined through strip mining or mountain top removal. 

Witness) Mark W. McAdams 
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September 11,2012 

Item 24) Provide a detailed discussion of any specific generation 
efficiency improvements Rig Rivers has undertaken during the period 
under review. 

Response) Big Rivers continuously monitors and adjusts its combustion process 
in attempt to improve the heat rate on all of its generating units. During the 
period under review, Rig Rivers was able to reduce the heat rate of its generating 
fleet by over 200 BtdkWh (see graph attached hereto). Also during this period, 
Big Rivers replaced the existing low NOx burners in the HMP&L Station Two 
Unit 1 boiler with new low NOx burners. The new burners reduced the heat rate 
on the HMP&L Unit 1 boiler by 347 BtukWh, from 10,821 BtukWh in March 
before the retrofit, to 10,474 Btu/kVVh currently. The new burners allow Big 
Rivers to operate the unit at full capacity at a lower cost, to the benefit of its' 
Members. 

Witness) Lawrence V. Baronowsky 

Case No. 2012-00323 
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Witness: Lawrence V. Baronowsky 
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AN EXAMINATION OF THE A~PLICATION OF THE FUEL 

FROM NOVEMBER 1,2011 THROUGH APRIL 30,2012 
JUSTMENT CLAUSE OF IG RIVERS ELECTRIC CORPORATION 

CASE NO. 2012-00323 

Response to Commission Staffs Request for Information 
dated August 22,2012 

September 11,2012 

Item25) Explain whether closures of coal mines due to decreased 
demand for coal could potentially lead to coal shortages that could affect 
reliability. Include in the explanation whether evidence of such a 
potential shortage exists today. 

Response) There are mine closures in the Central Appalachian (“CAPP”) region 
due to remaining coal reserves being uneconomical to mine, particularly during 
periods of economic recession, milder weather conditions, and lower cost 
competing fuels such as  natural gas. 

Regulatory issues are also having an impact on larger end-users, 
particularly utilities, with respect to installation or upgrading of flue gas 
desulphurization (,,FGD”) units (scrubbers). The installation of scrubbers will also 
have an  impact upon the CAPP region, which instituted a great number of mining 
operations based on Phase One and Two of the Clean h r  Act, which essentially 
created demand for “compliance coal” found in the CAPP region. With the 
installation of scrubbers, large end-users will seek lower cost, higher sulfur fuel, 
moving from CAPP region coal procurement to the lower cost Illinois Basin 
(“ILR”). 

From time to time, as buying opportunities shift internationally, 
some of the otherwise uneconomical mining operations may come into the money 
due to demand for near metallurgical coal. Moreover, though, given depleting and 
more difficult reserves and regulatory / environmental challenges (mountain-top 
removal, valley fill and stream issues, etc.) surrounding mining in the CAPP 
region, more mines are likely to close operations. 

Case No. 2012-00323 
Response to Staff Item 25 

Witness: Mark W. McAdams 
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Given the depleting reserves of CAPP and installation of FGD 
systems, the Northern Appalachian (“NAPP”) and ILB are the next basins of coal 
supply of choice by many large end-users. Given Big Rivers’ proximity to the ILB, 
particularly the Western Kentucky coal mines, we anticipate continued coal 
procurement in this region. There are several TLB operations that  are poised to 
commence mining or are now mining large volumes of coal with planned 
expansion(s). Examples of operations poised to commence mining are: White Oak 
Resources, Carbonado Coal, and Rhino Energy. Other operations that have 
recently commenced mining or are increasing production include: Hillsboro 
(Natural Resources / Cline); River View Mining (Alliance Coal), Bear Run 
(Peabody), and Armstrong Coal. 

The current trend with regard to the coal industry is the 
consolidation and/or acquisition of smaller firms, resulting in large corporate, 
publicly-held mining institutions. There are very few small to mid-sized, 
independent mining firms remaining. Those that do remain are challenged by the 
economic, regulatory, and environmental matters that are more readily managed 
by firms that have more expansive resources and staffing. 

The overall number of operating firms providing coal to meet coal- 
fired electric utility generating demands continues to dwindle (i.e., overall fewer 
number of competing offers of coal supply upon solicitation). While utility 
solicitations still result in total coal volume offered in excess of demand, the 
competing number of firms overall has been reduced, leaving fewer larger 
corporate entities as the sources for coal supply. 

These larger corporate firms are also subject to the downturns of the 
marketplace; however, they are also large enough to play in the international 

Case No. 2012-00323 
Response to Staff Item 25 

Witness: Mark W. McAdams 
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marketplace. For the past several years, coal exports have risen dramatically. 
The same firms that are opening and/or expanding mining operations in the ILB 
are also either already participating or are looking at export opportunities, and 
are in the process of or have secured export terminal capacity for several years 
forward as worldwide demand for coal continues to grow. While these expansions 
continue, coal supply sourced by Big Rivers will remain available; but the region 
will soon see additional utility demand that formerly bought coal in the CAPP 
region, and may see much more coal moving into the global market via export as 

9 
10 
11 
12 

13 Witness) Mark W. McAdams 
14 

demand increases in other countries, having an overall impact on demand and 
supply balance, as well as pricing. 
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