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EXAMINATION UNDER OATH

o RECEIVED

JAMES W. CAUDILL SEP 18 2009

PUBLIC SEAVICE
COMMISSION

Stenographic report of examination under oath of

JAMES W. CAUDILL taken at the East Kentucky Network d/b/a

Appalachian Wireless facility, located on U.S. 23, Ivel,
Kentucky, on Tuesday, September 15, 2009, at the
approximate hour of 9:45 a.m. Said testimony taken in
conjunction with a case before the Commonwealth of
Kentucky, Public Service Commission, Case No. 2009~00064,
East Kentucky Network, LLC, d/b/a Appalachian Wireless,
Petitioner, Dry Fork Cell Tower Property, Letcher County,

Kentucky.

PRESENT : Hon. William S. Kendrick
ATTORNEY AT LAW
311 North Arnold Avenue
Prestonsburg, Kentucky 41653
ATTORNEY FOR EAST KENTUCKY NETWORK

Mr. Dennis Shepherd
Mr. Mike Johnson

Mr. Marty Thacker
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The witness, JAMES W. CAUDILL, having first been

duly sworn by the Court Reporter/Notary Public, was
questioned and answered as follows:

EXAMINATION

QUESTIONS BY MR. KENDRICK:

Q. Would you state your name for the record, please?
A. James W. Caudill.

Q. And where do you live, sir?

A, Amburgey, Kentucky, in Knott County.

Q. And by whom are you employed?

A. I'm a private contractor. I've got my own office,

and I work for different people. And on this project here
I worked for Randy Coleman, who is the engineer for
Appalachian Wireless, and directly for Appalachian
Wireless, also.

Q. What is the name of your personal business then?

What name do you do it under?

A. I call it J.W. Caudill Engineering.

Q. What name do you business under, is what I mean to
say.

A, J.W. Caudill Engineering, and that's located at

Isom, Kentucky.
Q. What's your mailing address there?
A. It's 9283 Highway 15, Suite C.

Q. So this was a contract job on what we call the Dry
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Fork tower, cellular tower, site for Eastern Kentucky
Network doing business as Appalachian Wireless that you
obtained at the request of their regular engineer, Randall

Coleman; is that correct?

A. That is correct.

Q. Now how long have you been a professional engineer?
A. Since -- I think it was 1980. About 28, 29 years.
Q. Do you have a license or certificate number that is

registered with the state of Kentucky Professional
Engineering Board?
A. Right. I got actually two licenses. One of them is

professional engineer; that number is 12305.

0. Yes, sir.

A. Professional land surveyor, or licensed land
surveyor -- they keep changing it -- is 2259.

Q. And you have been a professional engineer since

1980; is that correct?

A. 1980, 1981. I don't remember exactly. I done both
the surveyor and engineer about the same time. I think the
surveyor was '80 and the engineer was '81.

Q. So you're talking here -- we're going right on 30
years work experience with the professional certificate --
A. Correct.

Q. (Continuing) ~- for each?

A. Right.
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Q. Engineering and surveying; 1is that correct?

A. Correct.

Q. Do you have some area of concentration or specialty,
or what type of professional engineer are you certified as?
A. I'm certified as a mining engineer, and I do --
almost all my work in the past has been in coal mining
engineering in this area.

Q. Does that include planning and assisting coal
operators and coal companies in acquiring mining permits

here in the state of Kentucky?

A. That's been the main part of the business is mining
permits.
Q. Does that include surface mining, deep mining and

other activities related to the acgquisition of surface and
deep mining permits?

A. Yes, it is.

Q. Does that include as well the pertinent or related
areas in permit acquisition of road construction, pond
construction? Just what all does it include?

A. Any and everything that would be required to go out
and do mining under the regulations that we have in place.
Q. And as far as property boundaries that relate to the
mining or property boundaries period, does it include the

location and setting of property boundaries and monuments?

A. Yes, it does. And only a licensed land surveyor can

5 veed
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work on property lines and set monuments.
Q. Now when did you commence work on what we're calling

here the Dry Fork tower site, and how did that come about?

A. Let's see.

Q. Approximately, if you remember.

A. Well, it was probably the summer of 2008. I started
working on it under -- Dennis asked me to evaluate a couple

of sites on the property then.

Q. Are these sites in Letcher County?

A. Yeah, on the Dry Fork area.

Q. And by Dennis, do you mean Dennis Shepherd?
A. Dennis Shepherd.

0. And is he the land man and land acquisition

department that's connected with the tower site owner here,
East Kentucky Network?

A. Yes, he is. And he's the one I normally work with
on stuff like that.

Q. Does he work for Thacker Grigsby Telephone Company
in Knott County?

A. Yes, I think so.

Q. And what sites did you investigate at that time
around the summer of 2008 in connection with the Dry Fork
cell tower project?

A. I evaluated the site where that we eventually

decided to build a tower and a site immediately adjacent to

[
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that on an old mine bench up on the hill above it and a
site on around the ridge on top of the main ridge, which
coincidentally, I guess, would be Alternate Site Number 1

on these alternate site maps.

0. So you looked at three sites in the area; is that
correct?

A. Correct.

Q. Let me ask you this: Are you able to tell us if

there were any other tower sites in that immediate vicinity
serving the area that the proposed site was to serve?

A. It'd be a lot of other possible sites, but we were
looking to cover a particular area and -- and the sites
that we were looking at would have covered that area.

Q. Were there existing tower facilities that covered

that area, the targeted area --

A. No.

Q. (Continuing) -- that you all were targeting?

A. No. 1It's -- it's a bad area for cell reception.
Q. And so as far as other towers owned by other

companies to co-locate, I think it's called, or to tie onto
or to lease from, was there any potential for that type of
service by this company in that area to your knowledge?

A. None that I know of.

Q. Now you mentioned that coincidentally Alternative

Site Number 1, proposed by the intervener Lee Etta
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Cummings, was looked at preliminarily as a possible site;

is that correct?

A. Yes, it is.

Q. Did you make an evaluation, an investigation of that
proposed alternative -- what's now a proposed alternative
site ~- at that time in connection with the original

attempt to select a site?

A, Yes. 1In looking at the site, it was -- it's a steep
rocky ridge to get up on top of the mountain from the mine
area where the existing mining bench that we decided to
build the tower on, and it would've been hard to get a road
up. Plus there was a gas line that we crossed the area
that we would've probably had to cross twice to get to it,
and it's real hard to cross a gas line in a steep rocky
place like that. And it would've been a difficult site to
build and to get to, access.

Q. When you say it was steep and rocky, is it at a
higher elevation? You have to go uphill to it? 1It's at a
higher elevation?

A, Yeah. Yeah, it's probably a couple hundred foot
higher than the mine bench we used.

Q. About how far, as the crow flies, from the present
site is it from the site you did end up selecting?

A. Just guessing at it from looking at the map,

probably about 1500 feet.

8 e
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Q. And so for the reasons you just stated, that site
was eliminated from consideration before any question was
raised as to possible alternative sites; is that correct?
A. The site that we chose to put it on was a better
site than that site.

Q. And why was it a better site?

A. Because it eliminated the having to build a tower
site on a rough, rocky ridge and moving the gas line, and

it was just a good site to work with.

0. What about access?
A. Yes, sir. ;
Q. What about access to the other site that you did not

select? What would you have had to have done for access to
it?

A. Oh, we would've had to use a hammer to chisel out
rock to build a road. We would've had to hammer the road
in all the way, from the thousand, 1500 foot from the
existing, form the site we chose. And the site itself when
we got there to the site we would've had to have done the
same thing on the ridge.

Q. Sc if I understand it, access conditions and

construction conditions as to the other site you looked

at —-
A. And the gas line.
Q. (Continuing) =-- that happens to be Alternative Site
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1 as proposed by Ms. Cummings ~-

A. And the gas line.

Q. (Continuing) ~-- and the gas line made it a less
desirable site; is that correct?

Al Correct.

Q. So that you rejected it at the time?

A. Right.

0. And was that your evaluation of it, too? That's not
just what the company decided on, but was that your
evaluation as a professional engineer and someone

experienced in road construction and how you go about that?

A. Yes.

Q. Was that your own recommendation?

A. That was my recommendation, correct.

0. Was there any other site or sites that you

investigated in the local area there going into this
proiject?

A. There was a site about 200 foot from where we
finally chose the tower site up on the side of the hill,
and we had to eliminate it because part of it was
overburden and part of it was solid rock. And we couldn't
~- we either had to be completely on solid or completely in
overburden. So we had to eliminate it. But that was only
about 200 foot from where the bench was at.

Q. Whose land was that on?

1O—J
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A. That was still on Brown's property, Raymond Brown's
property.

0. Just explain to the commission what you just said
about why you eliminated that site as to the
rock/overburden makeup.

A. It was a small bench around the side of the
mountain, but it was determined that it was a reclaimed
high wall. It was right at the edge of a reclaimed high
wall, and we couldn't get enough area on the bench to set a
tower on the solid. And it left part of it out in the
overburden, and we couldn't -- that would've made an

unstable site; so we couldn't use it.

Q. Did you investigate any other sites at the time?
A. No, no. That was it.
0. So if I understand it, co-location was not an

alternative in this area, and the other two sites that you
looked at were not desirable for the reasons that you've
just stated?

A. Correct.

Q. So what about the site that you selected where the
application is made for for the Dry Fork cell tower? What
was advantageous about that site over any other site that
you investigated?

A. Easy access to the property, existing road right to

it, the area didn't need any regrade work. It was a

11 e
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backfill mine bench. All we had to do was modify our
foundation for mine spoil and go to work. That's all we
needed.

0. Let me translate a little bit what you're saying
there. This area had been previously surface mined; is

that correct?

A. Correct.

0. And there was already an access road to it; is that
correct?

A, Correct.

Q. And the area where the site was planned required

little preparation, not near as much preparation or didn't

require a lot of preparation for the tower; is that

correct?
A. That'd be correct.
Q. Now let me ask you. You've got certain maps and

exhibits there in front of you. Let me ask you to just go
through these exhibits, which have been pre-numbered, and
you tell us what they are. First of all, let me just ask
you, did you prepare the application that was submitted by
EKN for this project?

A. I don't prepare the application. Marty does the
actual application itself.

Q. Marty Thacker?

A. Marty Thacker.

12
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I do part of the exhibits. I do the surveying and
the map work on them.
0. And do you have the maps that you prepared and the
exhibits that you prepared that are with the application?

Yes. Yes, I do.

You got three separate drawings for Exhibit 1.

Look at Exhibit 1A, please, and identify it.

> © 2 o P

1A is a map on a 500-foot scale showing the
topography of the area, and it was made to show the
existing structures and landowners within 500 foot of a
proposed tower and 200 foot of the road.

Q. Could that be called generally the site map or

location map?

A. Yeah. General location map.

Q And what's the date that you prepared that?

A 9/19/08.

Q. And is that Exhibit 1A then --

A It is.

0. (Continuing) -- that we submitted with the
application?

A. Yeah.

Q. Is that right?

A. It shows the tower site, access roads and the

property owners around the tower site.

Just start with Exhibit 1 and tell us what that is.

13—-J
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Q. What generally is the lay of the land up there as
far as the topography?

A. Well, originally it was, you know, Jjust a regular
top of a mountain, but it's been mined and a big level area

has been created on the mine site, or generally rolling

area.
0. What about the surrounding property?

A. It's gquite —--

Q. Is it mountainous, is it flat or what is it?

A. Quite a bit of the area has been mined, and it's in

a flat area now. Where the tower is sitting is right where
it changes from flat area back into their original

mountain.

Q. What is the approximate elevation of the area where

the tower 1s located?

A. About 1600 and -- hold on. 1660 feet above sea
level.
Q. You said there was a road to the site. Is that

shown on your map?

A. Yes, it is.

Q. And what watershed does that road follow from the
county road or state road to the tower?

A. Okay. It's actually on the original map that was
prepared; there's two roads shown on it. One road is on

the south side of the property, and it's on Dry Fork

14w
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stream. And it goes from Highway 15 northwest along
existing road to the tower site. And the second road:

It's on Smoot Creek side of the mountain, which is the

northwest side of the mountain, and it goes from Highway 15

the southeast direction to the tower site.

Q. Which of those roads that you've described was the
original access road that was selected to the property?
A. Both of those roads were submitted as original
access roads.

Q. Was one later eliminated?

A. Yes. The one on the north, northwest side. The one

on Smoot Creek was eliminated.

Q. Was that the one that crossed land that was
subsequently determined that the intervener, Ms. Cummings,
had an interest in?

A. Yes, it is.

Q. And who owned the other interest in it?

A. Linda Fields. She used to be Fields.

Q. Now in your original application what other maps or
exhibits were included?

A. Got an exhibit map showing a profile of the actual
tower itself with a general layout of the structure mainly
to show the elevations of the panel antennaes (sic) and th
dish, the microwave dish, on the tower.

Q. Are there dimensions or sizes of those?

e

15 —
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A. Yes.
Q. What can you tell us about the tower from looking at

that map as far as its elevation or height or --

A. Okay. It shows a 300-foot tower.
Q. Three hundred foot high; is that correct?
A. Three hundred foot high, yeah. That's from the

foundation. And the first satellite dish would be set 240
foot from the foundation, and the panel antennaes would be
set every 15 foot after that, depending on how many they
needed.

0. Let me ask you: Is the entire tower facility and
the buildings, the satellite dishes and so forth you
referred to there, located within the property of

Mr. Raymond Brown?

A. Yes, it is.

Q. And is that within the lease line limits and
boundary that Mr. Brown executed a lease for for tower site
purposes to Appalachian Wireless, or EKN?

A. Yes.

0. Tell me about the foundation of this tower. You
mentioned a name of it. Repeat that again and just tell
the commission again briefly what that is as you understand
it.

A, It's just a concrete base designed to hold the tower

up that's set on the ground that the tower actually bolts

16 =
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to.

Q. Does this tower require the use of adjacent guide
wires to support it?

A. No, no. The concrete base is designed to support
the tower by itself.

Q. Including the entire cellular tower facility and the
adjacent buildings to it, what size area is involved here?
A. Normally in working with this to get enough area to
not have any problems, we try to get a half an acre of
property, and that's what we got a lease on from Brown,
Raymond Brown: Was half an acre. The actual tower site

itself doesn't take near that much property.

Q. Are there any other maps there?

A. Yeah.

Q. You've identified 1A. And what is the area tower
profile?

A. That's 1B.

Q. All right. And do you have 1C?

A. 1C is a -- it shows the site survey of the lot and

the actual structural location within the site survey. And
it's a generalized plan of how they're going to set the

tower and the buildings associated with it.

Q. Did you prepare all of those maps?
A, Yes, 1 did.
Q. Is there any encroachment of any portion of the

17
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lease area that's not on Raymond Brown? Of the tower site

itself?
A. No.
Q. Did you subsequently have occasion to prepare

exhibits for the purpose of amending the application of the

cell tower facility in some manner?

A. Yes, I did.
Q. And do you have those maps?
A. Yeah. They're listed as Exhibits 2A, B and C.

0. Just tell us what exhibit 2A is.
A Exhibits 2 are identical to Exhibit 1 other than the

northwest road has been deleted as part of the permit

application.
Q. And why was that?
A. Because it was found that Lee Etta Cummings had an

interest in it and did not want us to use the property.

Q. And is that the Smoot Creek --

A. Yeah.

Q. (Continuing) -- access site?

A. Smoot Creek access site.

Q. Were both access sites already existing as far as a

construction of a road that led from each of them from
Highway 15 to the tower site?
A. Yes. You could drive all the way through.

Q. Was that from the previous mining?

18 —d
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A. Yeah. Yeah, the previous mining. The Smoot Creek
side was the main haul road for the previous mining.
0. Was that road preferable in some manner as far as

its location?

A. Yeah. It was designed and built to handle heavy
traffic.
0. What about the distance that one had to travel?

Which one was preferable?

A. The Smoot Creek road was a lot easier to get to the
site, a lot quicker off the main road.

Q. And if I may paraphrase, are you saying that it was

an existing road and it was just better conditions from

that site?
A. Yes. It was better conditions. It was shorter
road, better conditions and -- and it was easier access

from the area that we worked around, which is north of the
site.

Q. Was there any portion of that road that it was
necessary to reconstruct or relocate? I'm talking about
this Smoot Creek side that was eventually eliminated.

A. The way the road was laid out in the existing state
there, part of it was on the property, crossed over into
the property of Lee Etta Cummings, or where we knew Lee
Etta Cummings owned property. And when they were getting

ready to use the road, they reconstructed a section to cut

19—
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off an encroachment onto the Lee Etta Cummings property
that we knew about.

Q. Was that encroachment of the road on property that
she owned individually?

A. Individually, right. Separate property.

0. So the reconstruction that occurred was to take it

off her property that she owned herself outright?

A. Right.

Q Is that correct?
A Right.

Q. And was that done?
A Yes, it was.

Q. Whose property did the road remain on until it

reached the boundary site then?

A. It was -~
0. The tower site.
A, Property originally owned by Harry Fields, Harry and

Linda Fields, and that they had a partnership with Lee Etta
Cummings's father. And at some point along the line they
had deeded her a half interest in that property, but that
was something that I missed in the original research on
this.

Q. Is the entire road that you all eliminated that runs
from 15 to the tower site on the Smoot Creek property as it

was finally established entirely on property owned by Lee

20 o
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Etta Cummings and a co-owner?

A. Yes.

Q. And Appalachian Cellular had permission through
Raymond Brown of the co-owner, but it did not have Lee Etta

Cummings's permission; 1is that correct?

A. That's correct.

Q. Was Ms. Cummings's interest known to you at that
time?

A. No. ©No, I didn't -- I didn't know it at all.

Q. So the road was eliminated on the Smoot Creek side.

What do you have there for Exhibits 2B and 2C?

A. Exhibit 2B and 2C remain identical other than the
date has been changed to match the change on the top sheet
or the location sheet.

0. And what was the date of the exhibit that you

prepared that you described to us there today made by you?

A. 04/15/009.

0. And who did you submit them to?

A. Marty Thacker.

0. To make the amended application?

A. Right.

Q. Now what about Exhibit 3? Would you identify that?
A. Exhibit 3 is the survey I done in preparation of the

leasing the lot to build a tower on. Exhibit 3A is the

description of the property that we leased, made from the

AR
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plat, which is Exhibit 3B, showing my survey and the roads
and the other necessary information for the plat to be
recorded in the courthouse.

0. And the entire area taken up by the cell facility
site is one half acre?

A. One half acre.

0. .5 acres that you described there in Exhibit 2C; is

that correct?

A. Right. And that was all dated 9/16/08.

Q. And that's on your survey map as Exhibit 3B; is that
correct?

A. Correct.

Q. Now let me ask you this. During the process of this

and the progress of prosecution of this matter and the PSC,
did you examine a submission by Ms. Cummings and her land
engineer, or land surveyor, that by which she proposed some

alternate sites to the tower location that EKN was

planning?

A. Yes, 1 did.

0. And did you investigate those proposed alternative
sites?

A. Yes. I looked at each of those alternative sites

with Marty Thacker. We went together on that.
Q. Tell us who Marty Thacker is, by the way. What's

his role in this?

22 s




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Marty Thacker works for Thacker Grigsby Telephone
Company, but he works generally with Appalachian Wireless,
or East Kentucky Networks, to put up all their towers.

He's the guy in charge of getting everything together and
getting the towers put up.

Q. Is it your understanding that -- and I'm not getting
into a business matter here, but briefly do you have a
common understanding of Thacker Grigsby and its

relationship to EKN?

A. Yes, I do.
Q. What is it?
A. Thacker Grigsby is one of the telephone companies

that went together to form East Kentucky Network.

Q. One of five?
A. Yeah.
Q. All right. I want you to just lock at the exhibit

that you have there and tell the PSC what those maps are
that you've got in front of you.

A. Okay. It's Exhibit 4. And it's exhibit -- it's got
six separate maps on it. Exhibit 4A is a cover map showing
the five alternate locations.

Q. Let me interrupt you. Is there a map that you're
looking at of your evaluation and investigation of each of
the alternative five sites that were planned?

A. Right. Exhibit 4A is a cover sheet showing the
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location of all the sites plus the site that we chose to
build the tower. So it's got six sites on it. And then

after that it's five attachments showing each tower.

Q. Showing the proposed alternative sites?

A. Yes, sir.

0. Is that correct?

A. Correct.

0. Let me ask you about Alternative Site 1 and ask you

to identify what map number depicts it.

A. Okay. Alternative Site 1 is on Exhibit 4B.
Q. And you explained a little bit earlier about
Alternative Site 1, the reason that -- that is the site

that you looked at --
A. Prior to.
0. (Continuing) -- upon your initial investigation of
appropriate sites; is that correct?
A. Yes, it is.

(WHEREUPON, AN QFF-THE~RECORD DISCUSSION
WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.)
A. We were looking at Alternate Site Number 1.

CONTINUED QUESTIONS BY MR. KENDRICK:

0. That's the one you explained earlier to us; is that
correct?

A. Yes, it is.

0. And you've told us the problems with that site; is
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that correct?

A. Right.

Q. Is there anything you want to add to that or change
about it?

A. No, no. Everything remains the same.

0. What about Alternative Site 2? What was your
evaluation of it?

A. That'd be Exhibit 4C, and it's located in the valley
below the mountain, down in the valley. There's no way
that it would work in that area. It would have such a
small coverage area, it wouldn't be worth building.

Q. Would that be an area that had it been proposed in
the first place, that you would reject -~

A. Yes, it would have.

Q. (Continuing) —-- out of hand?

A Yeah. Just because of the elevation.

0. And what else did you find about that site as far as
what kind of tower would be needed to provide coverage, 1if
you made any such finding?

A. Nothing. No tower that we normally work with would
be tall enough to reach up to a point where we would get a
signal out from there.

Q. Do you have comments or concerns posted to the maps

that you prepared that you're looking at?

A. Yes, I do.
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On Site Number 2 I have listed as proximity of the
gas and power lines, low elevations and swampy area. There
was cattails, which would indicate a poor foundation
material.

Q. Are there any other comments you want to add here as
we sit today concerning the problem or concerns with that
site other than what you've told us about earlier of the

coverage and tower size?

A. No. It's just -- that should cover it.

0. Would a tower that size require guidelines, if you
know?

A. I don't think I've ever seen a tower that tall, that

you could build tall enough to get out of there.

Q. Have you been involved with EKN in the selection and
application for other tower sites besides this one in
eastern Kentucky?

A. Yes. The same general information and maps that
I've done for this one, I've done for several.

Q. Then what is your next map? And what of the
proposed alternative tower sites, which of them does it
relate to, please?

A. It's Alternative Location Number 3, and it's Exhibit
4D. And it's basically very similar to the area that we
did select. The only difference is the location. 1It's

located quite some distance, probably 1800, 2,000 foot from

26 —




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the actual location that we did choose. And the reason
that we wouldn't choose it is because it's too far to one
side. It's mostly looking down Dry Fork, and it has poor

coverage of the area back towards Smoot Creek.

Q. And what about the area along the targeted area
along --

A. Yeah.

Q. (Continuing) ~- Route 157

A. It would be a poor location to pick up both Smoot

Creek and Dry Fork.

Q. Were there any other problems with that site?

A. No. No special site beyond what we're doing with
the site that we chose. TIt's basically the same thing,
construction wise.

Q. And it just did not provide a desirable site as the

site that was chosen?

A. Right. It wasn't in the area --
Q. To provide coverage? Well, go ahead and say it.
A. It wasn't in the immediate area that we were looking

at to provide coverage for the area that we wanted.

Q. The targeted area?
A Right.

Q. Along Route 157

A 15 and Smoot Creek.

Q. I take it Route 15 is one of the -- tell us how it
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ranks, if you want to, as one of the arteries in and out of
Letcher County and points north and south?

A. From Whitesburg it's the main road to the east.
Everything that -- everything towards Hazard is the main

road. All the other roads are secondary in that direction.

Q. Whose property is that side on?
A. It's on Raymond Brown's property.
Q. So that's on the property owner at which a better

site was chosen; is that correct?

A. Correct, vyes.

Q. Is there an adjoining property owner named Don
Tolliver?

A. Yes, there is.

Q. Let me ask you this. Would this site have required

more site preparation on the Brown property than for the
site that was selected?

A. Yes, it would've required it. It would've been -- a
little more sloping would've had to have been graded,

leveled off.

Q. Approximately how much would you say?

A. Probably a couple of days with a bull dozer, small
dozer.

Q. Whereas the site that was selected was pretty much

ready to go?

A. Pretty much ready to go.
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Q. Did any further construction, regrading or removal
of overburden have to be done on the site that was

selected?
A. There was some work done on it. It was mostly -- it
was just getting everything ready to dig the hole that the

foundation went in.

0. No real overburden had to be removed?

A. No.

Q. Other than what's normal for any kind of structural
foundation?

A. Mostly Jjust grading out, grading off the grass and

vegetation and --
Q. Whether you'd been building a commercial building or
some other large structure, nothing more than what's usual;

is that correct?

A. Right.

Q. If that much?

A, If that much.

Q. All right. ©Now is that all you want to say about

Alternative Site 3 as proposed from an engineering
standpoint?

A. Just --

(WHEREUPON, AN OFF-THE-RECORD DISCUSSION
WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.)

CONTINUED QUESTIONS BY MR. KENDRICK:
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Q. To follow up my last question regarding the
construction that would have to be done as to Alternative
Site Number 3, you've told us about additional soil and

overburden removal to make it, what, a flat desirable site,

or what?
A. Right, to make it flat.
Q. Would any more grading or preparation have to be

done in connection with a road to Alternative Site 3 from
the Brown property?

A. Yes, it would. You'd have to reconstruct the road.
The way the road runs now out to it is along the ridge,
which is right along the property lines. It'd be right on
the property lines from the adjacent owners. So you'd have
to construct it on one side to stay on the ground
properties. So you'd have to redo the road from there

about 1500, 2,000 feet.

Q. Well, what type of work would you have to do to do
that?
A, You've got a five percent grade on that backfill,

and you'd just have to cut a road on a five percent grade.
It would be work. And you'd have to surface the road.
Q. Wait a minute. Okay.

I'm a layman, but are you saying basically there's
14 to 1500 feet between the alternative site and the

proposed site for which a totally new road or additional
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road and additional road link would have to be constructed;

is that correct?

A. That's correct.

Q. Are you familiar with any other problems at that
site --

A. No.

Q. (Continuing) -- as far as engineering or
construction?

A. No, no more. Nothing comes to mind on it anyway.
0. So with the additional 1400 to 1500 feet of road

site to be constructed, just tell the commission is there
additional environmental impact to the ground around there
and the watershed from that additional construction alone?
A. That reconstruction of the road would be on the
mine spoil area, and no additional trees would have to be

cut. It would just be reconfiguring the road in the mine

spoil.

Q. That was 47? Site Number 4°?

A. Yes, it was. No. That was three. Site 4 is the
next one.

Q. All right. Now what is your map number exhibit for

4, Alternative 47
A. 4E.
0. And what did your investigation show with respect to

this proposed alternative site as a desirable or
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undesirable site for a cell tower location?

A. The main problem with it is it's adjacent to a
four-inch gas line, which the gas line would probably have
to be moved to construct the tower at that location. The
second main problem is the elevation. It is probably 200
foot lower on the mountain than the site we used, and it'd
be -- and the coverage area would be very limited from
that. And where it's -- where the tower was proposed,
there's an intersection of three property lines. So we'd
probably wind up working with three different property
owners to get that in.

0. Who are these additional property owners that you
would be required to, that you say, work with?

A. Well, one of them would be James Brown property; the
other one would be Cummings and Fields, which we've talked
about -- it's a jointly-owned property -- and the other one
would be Lee Etta Cummings herself.

Q. And the company had no agreement or consent from any
of these people for the construction of a tower site or the

construction of access to a tower site over their property?

A. None that I know of.

Q. No agreement you were supplied with; is that
correct?

A. Other than the agreement that they had with Raymond

Brown, and it's an agreement on the road.
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Q. So the company would've had to access this property
from Raymond Brown's property; is that correct?

A. Well, actually you couldn't get to it from Raymond
Brown's property. They would have to access it through the
Cummings—Fields property most likely, the road that we
eliminated before.

Q. Would this site have required further road
development and access development from the Cummings—Fields
property?

A. Yes, it would. Probably -- I don't know -- not a
lot. Two or 300 foot of road would have to be constructed
to get to it.

Q. And whose property would that be over?

A. That would be over Cummings-—-Fields or Lee Etta
Cummings's property, depending on which side of the
proéerty line we worked on.

0. And there was no easement that EKN had here
regarding from the Fields side of it except for the

existing road. So that would've been a new easement --

A. Right.

0. (Continuing) -- that would've have to have been
required?

A. Right.

Q. And whose property did you say this was on?

A. James Brown.
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Q. So you had no agreements with any of the people who

would be affected for the use of that site for these

purposes?
A. None at all.
0. I need you to tell the board what specifically are

the problems with the gas line there and as far as how the
four-inch gas line and how it impacts what would be
necessary for the construction of a tower site and/or its
access?

A. Well, it's right in the site that we would need to
reconstruct the site for the tower itself, and it would
probably have to be moved. It's laying on fop of the
ground; it's an exposed gas line. It's not something we

could drive over. It would have to be altered.

Q. It's on top of the ground. So how far would it have

to be moved, if you're able to say?

A. Well, probably -- probably need to move, change

about three, 400 foot of line to get it out of the way, and

you'd have to have a new easement or location to put that
in.
0. In other words, it could not be done within the

existing site owner, James Brown property?

A. No, I don't think so.
Q. Additionally whose property would it have to cross?
A. Lee Etta Cummings.
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Q. That is if the line were moved, or if you can tell

from that?

A. Lee Etta Cummings property and/or Cummings-Fields

property and probably both of them to get it moved

adequately out of the way.

Q. Would that be a temporary or permanent removal?

A. It could be either one. Well, as long as the tower

was there. You know, the tower would be there. That'd be

forever. It would have to stay moved as long as the tower

was there.

0. Would the access road or an access road that would

have to be built have to be taken into consideration, too,

as to the location of that line?

A. Right. If you were moving the line, it would move

it away from the access road, too, just because that'd be

the practical thing to do if you were having to move it.
MR. KENDRICK: Off the record.

CONTINUED QUESTION§ BY MR. KENDRICK:

Q. The four-inch gas line: Whose property does that
cross?
A. Right now it crosses Cummings-Fields property and

Lee Etta Cummings' property, and it's awful close to the
James Brown property, but the property line has not been
surveyed in. It'd be hard to say whether or not it is or

not.
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Q. So if it were to be relocated, it would be relocated

on the Lee Etta Cummings or the Cummings-Fields; is that

right?

A. Yeah.

0. It wouldn't be --

A. Part of it would probably be on James Brown tract,
also.

0. And there's no permission from the gas company to

locate it any other place other than where it's located; is
that correct?

A. That's right.

Q. When you look at a gas line that's there, what is
your understanding of or how do you look at that as far as
the right of the gas line to be located where it is when
you evaluate a site for cell tower development?

A. In general when you see, find a gas line in place,
they have got a right to put it where it is, but they may
also have a right to put it in other places. We wouldn't
know. A lot of property owners have the right to tell them
that they can put it in a particular place or not, and we
don't know what the circumstances is in that.

Q. Do you tend to view it as a permanent easement or --
A, The gas company will always have the right to run
the gas line where it is, but they may have the right to

put it in other places, also.
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0. But they may not; is that correct?

A. Right.

Q. Why was this a problem then from your standpoint as
you look at it?

A. It's just --

Q. (Continuing) -- in connection with that four-inch
gas line?

A. It's just located right in the area where we would
want to put the tower site, and it would need to be moved
because it'd be too dangerous to work around with the
equipment.

Q. Have you been supplied with any instrument that
grants a consent of the gas company to move or interfere

with that line in any way?

A. No, I haven't.

0. Do you know whose gas line that is?

A. No, I don't.

Q. Let me ask you one more gquestion about that. What

about the coverage for that area? Is 1t nearer or further

away from some area that would be --

A. It would be --
Q. (Continuing) -- to be targeted?
A. It would be a poor location to cover the area that

we were targeting. It would be impossible to get a signal

to Dry Fork from there.
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Q. What about Alternative Site 5? Do you have a map
for it, and how is it identified?

A. Alternative Site 5 is on Exhibit 4F. And just a
second.

And that'd be located across the valley from the
tower site that we're using. It's located on an old strip
bench on the other side of Smoot Creek, and it's just a
long way from where we were originally targeting our tower
site.

Q. I'm not sure I understood your first statement.

What about the location? Where is it located from the
tower site that was chosen? Did you say it's across --

A. Yeah. It's all the way across Smoot Creek on the
other side and the mountain on the other side of the creek,
probably 3,000, 3500 foot away from the chosen site. And

it's an old strip mine bench.

Q. And what was the elevation of this site?
A. 1572 feet is the elevation on that.
Q. Are there surrounding mountains that would affect

the targeted area?

A. Yeah. The mountain that we were planning on setting
the tower on, the one that the tower site that we proposed,
the whole mountain would be in between that tower site and
the targeted location.

Q. So instead of being able to use the mountain where
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you did locate --

A. It would be an obstacle.

0. (Continuing) -- to the advantage of yourself and the

public that you're trying to serve, if this site was
selected, that very mountain would defeat that purpose?
A. Right. It would be in the way, yes.

0. Is there anything else about that site that you

would care to comment on?

A. There's a small gas line located near the site.
Q. What size is it?
A. Small, two-inch gas line. That would need to be

worked with in some way. We would --

Q. Let me see if I understand now. You're saying at
this site there would be a mountain that would be located
in front of it that would affect coverage, right?

A. Right.

Q. And what would you have to do at this site or what
kind of tower would have to be constructed in order to
reach the targeted area?

A. I don't know of any tower structure that would be
tall enough to reach to do that. I don't. And I don't
understand exactly how the signal propagates and all that
either.

Q. But just on the face of it and from what you do

know, is this right or wrong: You don't want anything in
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front of your tower that's going to interfere with the --

A. Right. You don't want a mountain in front of it.
Q. Would it take a tower that was -- it would take a
tower tall enough that you -- have you ever seen a tower
that tall?

A. Not in this -- not in this part of the country.
Q. Would the tower that tall for sure have to be

supported by guide wires?

A. I would think so. I can't see any other way.

Q. That may take it beyond the boundary used for more
than half an acre as the present site?

A. Almost certainly beyond a half acre.

Q. Could it take it to the boundary that would be
required onto other adjoining property owners?

A. Yes, it would. It almost certainly would have to
cross the adjoining owners to do that.

Q. And does East Kentucky, to your knowledge, now have
any kind of consent or agreement with those adjoining
owners?

A. No, it doesn't, and it doesn't have any consent
agreement with anybody else on that site either.

Q. So of all these sites, taking the present site
that's chosen to be the site of the tower construction
facility, where the construction of the tower facility

here, which is the most desirable?
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A. Our original site that we've chosen and submitted

plans for.

Q. After reviewing these proposed alternative sites --

and you actually reviewed them; is that correct?

A. Yes.

0. You were there?

A. On the ground and looked at all of them.

0. Had this been available to you when East Kentucky

commenced this project, which of these sites would you have
recommended to Appalachian Wireless?

A, Our original site location.

Q. The one that you've submitted application for; is
that correct?

A. That's correct.

Q. Now there's been some talk here or concern as to Lee
Etta Cummings's property interest, that she was not made
aware of the construction of the tower facility by the
access road. Let me ask you this: When you go to
investigate what property owners or what property, any kind
of access road to a tower facility is going to affect,
where do you go for that information?

A. In Kentucky, the first place I go to is the property
valuation administrator's office. They have maps of all
property in the county, and each county has an office in

the county seat.
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Q. Are those aerial maps?

A. They're aerial maps and they draw property lines on
them, not exact but close enough to give you an idea of
where the property is located and who owns it.

Q. Did you do that in this case? Did you go to the
Letcher County Property Valuation Administrator --

A. Yeah.

Q. (Continuing) -- to see who the adjoining property
owners were in the looks of this area from the air?

A. Yes, I did. I went to Whitesburg PVA office, got a
copy of their map, looked up their records in the
courthouse. They always like for you to look them up

yourself. They don't like to get involved in it too much.

Q. That is the applicants who don't like to?

A. The PVA.

Q. Oh, I'm sorry. The PVA doesn't --

A. They don't -- they make all the records available to

the public. They'll help you if they have to, but in

general they expect you to go through the records yourself.

0. And you're not a title examiner, are you?
A. No, I'm not.
0. You didn't perform a full-blown title examination on

the tower site facility or the areas of the property owners
where the proposed roads were crossing; is that correct?

A. No.
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0. And that wouldn't be something you would normally do
in preparing the tower application?

A. No, not in preparing the tower application.

Q. Well, do you have the PVA map that you copied at the
time you commenced your investigation of this site?

A. I've got a copy of a section of it. 1It's Exhibit
5A, and it's map 47 in the PVA office.

0. Tell us what is track number 47 of that map?

A. Map 47. Tract Number 71 is the tract that shows
adjacent property. Tract Number 38 is the Raymond Brown
property. Seventy-one shows to be Harry Fields's property,
Harry and Linda Fields. And it made no mention of Lee Etta
Cummings being a part-owner in that property, but Lee Etta
Cummings was shown as the property owner on Tract Lot 76,
which is adjoining.

0. Is the access road that is on the Smoot Creek side
and you told us about earlier shown or outlined on that
map?

A. It's -- it's faintly -- you can faintly pick it out

in the map. It is found to be on Lot 71.

Q. And who is shown as the property owner on Lot 71°?
A. Harry and Linda Fields.
Q. And is Linda Fields the party from which Raymond

Brown had his right-of-way easement that East Kentucky

relied upon?
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A. Yes, it is.
Q. For the use of that road; is that correct?
A. Yes, it is. That's the reason the road was included

in the original application for permit.

Q. So the basic document that you relied upon to, as
far as a map as to the parties who owned that road, is that
the PVA map you have in front of you?

A. Yeah. You use the PVA map, plus you do an
inspection site and talk to the people. And I done both of
those. I talked to the people at the site. No one at the
site mentioned that Lee Etta Cummings was a part owner in

that property.

0. Did you make contact with Linda Fields?

A. No, I didn't, no.

0. Who did you talk to specifically?

A. Talked to Raymond Brown and then a couple of his

other neighbors when I was going around spotting property
lines.

Q. And the complainant, Lee Etta Cummings, is not
listed on that map? That is an official map?

A. She's listed on the tract that she owns

individually, but she's not --

Q. And that's Tract 71; is that correct? What is that
tract?
A. Seventy-six.
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0. But this tract that the road crosses is Tract 71; is

that correct?

A. That's correct.

0. And she's not mentioned on it?

A. No.

0. Is the exhibit -- and identify it, again, please

that you've got in front of you. What's the exhibit number

on it?
A. Exhibit B5A.
0. Is that a true and correct copy of the PVA map that

exists in the office of the Letcher County Clerk?
A. Yes, it is. I made the copy myself.

MR. KENDRICK: We'll enter that as an
exhibit here, too.

(EXHIBIT NO. 5A FILED HEREWITH.)

CONTINUED QUESTIONS BY MR. KENDRICK:

Q. Let me ask you this: Was that PVA ﬁap part of your
application here?

A. No, it's not, but I used it to determine the lines.
Q. The alternative sites that were proposed: That was
not part of the application or anything? The ones that she

proposed either --

A. No.
0. (Continuing) =-- is that correct?
A. No.
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Q. Did you prepare the alternative site maps that you
testified about here earlier, the individual ones for each
site, yourself?

A. Yes, I did.

0. And you have true and correct copies of these maps
with you; is that correct?

A. Yes, they are.

Q. What does that show? What do all those maps
collectively show about the area? 1Is it on a topographic
map, or is it on an aerial photo or what it is?

A. I used a topographic map in general, to lay
everything out. If we're trying to pick up some specific
detail, aerial map is shown underlying the contours from
the topographic map.

Q. And does that map you've got in front of you,
alternative site map, aerial photos of the actual entire
area in question?

A. Yes, it is.

Q. Now do you have any other maps or exhibits? You've
told us about Exhibit 5, I think is the PVA map. What
about Exhibit 6? Does that relate to this?

A. Well, we have Exhibit 5B in relation to the PVA map
that shows the PVA lines overlying a contour map to aid in
placement of the lines.

Q. And that's part of your Exhibit 5, as well?
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A. That's part of Exhibit 5, right.

Q. Is that 5a, from the PVA office?
A. 5A is from the PVA office, and 5B I made myself.
0. And 5 is a copy you made? Are you saying it's a

copy you made yourself? I want to understand.
A. It's a -— it's a contour map with the PVA lines from

the PVA map drawn over it, traced onto.

0. Oh, you're saying you drew those lines --
A. Yes, I did.

0. (Continuing) -~ from the PVA map?

A. Yeah.

Q. And does it show the area except it's on a

topographic map --

A. Right.

Q. (Continuing) -- that's shown on the PVA map; is that
correct?

A. Yes, it is. To make it easier to see how everything

fits together on a topographic map.

Q. Now what about Exhibit 6 you've got identified
there? Would you tell us what that is, please?

A. It's -- Exhibit 6 is just a blowup of an aerial
photo of the site so that you can see the roads that we're
discussing and the tower site itself. I got the tower site
located on it, the proposed site. And it's on a

200-foot~to-an-inch scale. And you can see the main
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highway and other existing roads into the site and the
mining. You can see where all the grassland and the
mountains are.

Q. Do you know when that photo was made or how recent
it is? It's post-mining obviously; is that correct?

A. Yeah, it's post-mining. And it's probably -- I'd
hate to say for sure, but no more than three years old, I
would think.

Q. As you look at that map, let me ask you this. Is
there anything that changes about your opinion as to the
selection of this original site and its desirability over
the alternative sites that Ms. Cummings proposed? Does
anything change about that?

A. No, no. The site as shown on this map has a better
view of Smoot Creek, Highway 15, and Dry Fork than any of
the other sites that we've looked at.

Q. Is that then just a map of the entire area on what

kind of scale?

A. One inch equals 200 feet.

0. Was that submitted with the application, or do you
know?

A. No. I made this as an exhibit for Marty that he was

using for a hearing thing.
MR. KENDRICK: Off the record.

CONTINUED QUESTIONS BY MR. KENDRICK:
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Q. Now a question has been raised by the intervener
here about the location of the site that you've chosen in
relation to mining, either past or past mining and/or
future mining on her adjacent property. You've told us
earlier this area has been surface mined; is that correct?
A. Yes, it is.

Q. And what seam or seams of coal were mined at the
tower site and the adjacent property in connection with
that surface mining?

A. The Hazard Number 4 seam was almost completely
removed in surface mine, and parts of the Whitesburg seam
and outcropping were removed.

0. And is that all the surface mining that's been done
in connection with this area?

A. Yes, it is. Yes, it is, in the immediate area.

Q. Do you know about approximately when that was done
and under what type of mine permit or anything?

A. I've got a -- let's see. I've got map, Manning Coal
Corporation. Permit number was 8670335, and their mining
was done in the 1990's. I was trying to find an exact date
on this map, but I don't see it right off. This map was
signed in 2000. And this was probably a final map or awful
close to a final map; so almost all the mining was
completed by 2000.

Q. Now so when you're talking about the surface mining,
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the only surface mining that you're aware of was done by
Manning Coal Company, and it was all completed by or before
the year 2000; is that correct?

A. Around that date, yeah.

0. And what about deep mining on this property? Has
there been any deep mining in this area? And tell us about
that.

A. The Whitesburg seam, which is about a hundred foot
under the proposed tower location, has been deep mined, a
couple of deep mines. One was W & P Coal Company Mine
Number 3, and one was directly underlying the tower site is
MC & N Coal Company Mine Number 2.

Q. How are you aware of this mining, this past mining?
A. I've got copies of the mine maps that were
downloaded from the state site that all mine maps are
stored under.

Q. When you say the state site, what department of the

state is that?

A. It's Department of Mines & Minerals.

Q. And that's in Frankfort?

A. In Frankfort, yeah.

Q. Just tell the commission what's shown on this map in

relation to past or previous mining in the area.
A. It shows that the Whitesburg seam near the proposed

tower site has been mined by underground mine method and
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the pillars, the mine pillars, are still in place
supporting the main roof.

Q. And what else is on that map that identifies or
helps to explain where that map came from and about when it
was done?

A. I've got a legend on it. It's called a final map
for W & P Coal Company Mine Number 3, and I'm trying to
read the name. James Harry Fields was the engineer at the
mine site that was responsible for this map, and it was

signed 2/27/90.

Q. So right at 20 years ago?
A. Yeah.
0. James Fields then was the engineer who signed off on

that as a final map. Tell the commission the significance
of that with respect to the mine and the Whitesburg seam.
A. Final map means that they were -- whoever was
responsible for the mining had pulled out of the mine, and
this was a map showing everything that they had done while
they were there.

Q. And what does it show in relation to the tower site
itself, where the tower site that's planned sits or is
going to sit?

A. Tower site sets over top of the mined area and the
significant pillar between the mine area and the outcrops

right adjacent to the tower, but the area under the tower
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has been mined and the pillars are still in place, all the

mine pillars.

0. And is the size, dimension and the --
A. The pillars --
0. (Continuing) -- entries and so forth that was

actually mined shown there?
A. Right. It shows the entry widths and the pillar

sizes, which is fairly standard for supporting --

Q. That's the standard room-and-pillar method, right?
A. Standard room-and~pillar method.

0. So the tower site itself was undermined in what
seam?

A. The Whitesburg seam.

0. Is what I just said a fact, or does the mining

extend under the tower site, the proposed tower site?

A. Yes, 1t does.

0. Now you said there are pillars left. What else is
left between the surface and the former mine and the
pillars that were mined?

A. Well, the Whitesburg coal seam is approximately a
hundred foot, or in the neighborhood of a hundred foot,
below the elevation that we're going to set the tower on
now, but the Hazard Number 4 seam is about 40, 50 foot
above the Whitesburg seam. And that's what was surface

mined. So you've got about 40 or 50 foot overlying the
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Whitesburg seam, and on top of that you've got 60, 70 to 80
foot of overburden from the mining, the surface mining of
the Hazard Number 4 seam.
0. When you say overburden, what does that include in
that 60 to 70 foot?
A. Well, actually I probably shouldn't say overburden.
Backfill. You've 60 to 70 foot of backfill material, which
was blasted rock that was moved around to mine Number 4
seam.
Q. And what underlies that overburden, that soil that
was placed there?
A. About 40 to 50 foot of the original rock between the
overburden and the Whitesburg seam.

(WHEREUPON, AN OFF-THE-RECORD DISCUSSION
WAS HELD; AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.)

CONTINUED QUESTIONS BY MR. KENDRICK:

Q. So between the pillars from the Whitesburg seam and
the surface, there's 60 to 70 feet of overburden. And

about what portion of that would be rock --

A. About 60.
Q. (Continuing) -- above the old mine?
A. There's about 40 to 50 foot of rock overlying the

Whitesburg seam, plus 50 to 70 foot of overburden on top of

that.

Q. Oh, I understand that.
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A. So that's around a hundred, 110 foot from the
Whitesburg seam to the tower site in elevation.

Q. In your opinion and based on your experience, your
training as a professional engineer, is the amount of cover
that's left there and the fact that -- there are pillars
under this site; is that correct?

A. That's correct.

Q. As a result of that, should that be sufficient cover
to afford adeguate stability to the tower once it's built?
A. That is sufficient support to hold up the rock and
the overburden. ‘The coal and the mine will not crush out
and the whole thing won't fall down. That's not to say
that in some of the entries, the 20~-foot-wide entries that
there won't be some falls in those entries, but you've got
40 foot of rock over top of them. It would be hard for
the fall to penetrate that full 40 foot. And if it did,
you'd have 70 foot of overburden placed over top of that,
and that would cushion and dampen the effects on the
surface.

Q. Let me ask you: Are you aware of other tower site
facilities in eastern Kentucky that have basically the same
substructure, that is previous mining, rock, overburden and
soil?

A. Well, about -- there's coal mines all over eastern

Kentucky. 1It's hard to find a mountain that don't have
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coal mining in it. Almost anyplace that you build a tower
is over top -- well, you're trying to get on top of a
mountain, you know, to get an advantage point. It's over
top of a coal mine somewhere along the line. A lot of it
is surface mined any more. It's hard to find a location on
top of the mountain that's not had some surface mine. So

it's common to build a tower in a place like this.

0. You're aware of other towers?
A. Yes.
0. Now you said there are coal pillars. What's left

in the coal mine that helps support the tower, 1if
you -— you mentioned pillars. Is there anything further

you can comment about specifically from that map with this

site?
A. Well, this is standard room-and-pillar mining.
Fntries are about —-- entry crosscuts are about 20-foot

wide. Pillars left in place are about 40-foot square,
which is more than adequate to hold up what's over top of

it. There would be no general, general falls from that

configuration.

Q. And does that include once the tower itself is
built?

A. The tower would be insignificant weight on that.

MR. KENDRICK: Off the record.

(WHEREUPON, AN OFF-THE-RECORD DISCUSSION
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WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.)

CONTINUED QUESTIONS BY MR. KENDRICK:

Q.
here,
A.
Q.

that's

understand; is that correct?

A.

Q.

of changes on the copy that we're looking at today?

A.

tower on the map.

0.

observable by the commission? How is that shown on the

map?
A.

with a

> 0 » © p o

Exhibit --

Now let me ask you this. When you've got this map

Seven?
(Continuing) -- Number 7, that is the official map

filed as the final map with Mines & Minerals, if I

That's correct.

Now have you done any work yourself or made any kind

The only thing I've doneé to it, is I've located the

Is that identified in some way that it's readily

It shows a triangle to represent the tower location
circle around it.

How large is that circle?

That's about 500 foot, two-and-a-half-inch diameter.
The so-called 500-foot radius?

Right.

And you added that --

Right.

(Continuing) -- to an official copy of this map that
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you've downloaded from Mines & Minerals; is that correct?

A. Right. And what I added is in red. It's red on the
map.
0. Now I take it that further mining in that Whitesburg

seam in that area 1s, and especially the area under the
tower, is not 1likely; is that correct?

A. No. It would be completely uneconomical to even,
even think about it. You've got 70, 80 foot of overburden
on top of it, and it'd cost too much to move it to get to
it.

Q. So there'll be no more mining in that seam in the
vicinity of the tower; is that correct?

A. In the actual location of the tower? I can't
foresee any mining in the Whitesburg or the Number 4 seam.
Q. Based on what we talked about so far, do you see any
impact to Ms. Cummings's property, property that she owns
herself, the Lee Etta Cummings property, from the location
of the tower or the configuration of the substrata under
it?

A. I don't see how it could possibly have any effect on
her property.

Q. Let's move on from this exhibit, and let me ask you
are you aware of further mine plans or proposed mining
which is in this vicinity of the tower site?

A. Yes, I am. That's a mine map from Sapphire Coal
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Company that was presented to me from Fred Wells. 1It's not

an official map, but it is a map showing their current

state of planning.

0. And is that the type of information that you rely on

in your work as a mining engineer that you get from other

mining engineers?

A. Yes, it is.

0. Is Mr. Webb an engineer?

A. Yes, he is. He's an engineer for Sapphire Coal.
Q. And does it appear that that map -~ just tell us

what that map is, what it purports to show or what the

legend shows or whatever.

A. Well, it shows what's been mined in the past in the

area and 1it, as far as --

Q. Does that show the Whitesburg seam you talked about
earlier?
A. The Whitesburg and the Hazard Number 4 seams are

both represented in this.

Q. The strip mine seam, also?
A Yeah.

0. Is that correct?

A Right.

It shows the mine works that were done before and
shows their plan, their mine plan for the future on this.

And it doesn't show anything within the area right where
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we're mining now.

Q. Would you identify --
A. I have put the --
Q. Let me try to clarify, if I understand. Does it

show any further mining plan planned in the immediate
future that undercuts or goes under this tower site?

A. No, it doesn't. It doesn't show anything at the
tower site. No. It's just --

0. No further mining is planned on the basis of this

map by Sapphire Mining under the tower site; is that

correct?
A. Right. In those two seems there: Hazard 4 --
Q. What seams are affected here or shown on this map?

Or seam or seams?

A. It shows Hazard Number 4 seam plan and the
Whitesburg seam plan.

0. And those have already been mined. So there's no
concern, as you told us earlier, about mining in those
seems under the area; is that correct?

A. Right.

0. I don't understand then. What is it showing is
planned for this area®

A. It shows what Sapphire is planning to do in an
adjacent area around the tower site.

0. What seam or seams?
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A. Same seams as the Hazard Number 4 and Whitesburg.
And it shows what's possibly left that they could mine.
Q. So that shows a previous mining and the planned

mining in the same seams; is that correct?

A. Right, uh-huh.

0. And does it or does it not involve the tower site
area?

A. It does not involve the tower site area. It is the

area around it, say, within a half a mile.
MR. KENDRICK: Off the record.
(WHEREUPON, AN OFF-THE-RECORD DISCUSSION
WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.)

CONTINUED QUESTIONS BY MR. KENDRICK:

Q. What does that show with respect to the company's
plans?
A. It shows what they've got planned.and actually

working on permitting at this time. And that area is
probably close to half a mile from the tower site. Now --
but it does show that there's some.

Q. How is that shown on the map?

A, Oh, it's listed in the legend. 1It's a lot of
different colors and different symbols. It's fairly
complicated, but they all overlie each other. So you have

to set and look at it a long time to figure it out.

Q. Well, the Public Service Commission of Kentucky, I'm
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going to tell you, can figure it out.
A. Well, it's on there. It can be figured out, but you
have to study it.
Q. Well, you study it for the commission and for this
poor attorney who's not a mining expert. Show us first the
tower site on this map.
A. (WITNESS SO DID.)
0. And does that have the 500-foot radius, and how is
the tower site shown?
A. That's just a circle, a small circle, and the
500-foot radius around it.
MR. KENDRICK: Go off the record.
(WHEREUPON, AN OFF-THE-RECORD DISCUSSION
WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.)

CONTINUED QUESTIONS BY MR. KENDRICK:

0. What does that show about the tower site?

A. It shows that it's overlying previous mine works in
the Whitesburg seam.

Q. That you told us about earlier; is that correct?

A, Right, right. That there's been previous mining on
the contour of the Whitesburg seam and that there's
adjacent mines in the Whitesburg and the Number 4 seam as
shown on it. And if you move farther to the southwest, you
get to the area that they're planning on mining now.

Q. As you go southwest on this map; is that correct?
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A. Correct.
0. All the mining that is shown from the tower site to

the southwest that's on this has already been done; is that

correct?
A. It's already been done, right.
Q. Now show us as to the proposed or planned or likely

mining that Sapphire has shown.
A. Whitesburg Mining is this area shaded in the orange

dashes, dashed dots, and that's proposed mining right

there.

Q. Would you write that in your handwriting on that
map?

A. Okay. And that's listed in the legend, also, as

proposed mining. You also have purple as proposed mining.
This does. That also is proposed new mining.

0. And that is what seam, sir?

A. Whitesburg. It's just a different type of mining.
It's contour mining. The other was full service mining.
So that's contour mining?

Uh~-huh.

Not underground, correct?

Correct. Of course, you got this over here.

Well, let's stick to the southwest.

Okay. That's extent of the proposed mining.

© ¥ o ¥ o » oo

And how far away for the proposed mining -- what do
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you need?
A. A ruler. I can get it.

Probably about 3500, 4,000 feet.

Q. The proposed mining is surface mining; is that
correct --

A. Correct.

0. (Continuing) =~- to the southwest?

A. Uh-huh.

Q. And it's 3500 --

A Thirty-five hundred to 4,000 feet away from the

proposed tower site.

0. Should mining in that area in any way affect the
tower?
A. Normally you don't start restricting your blasting

until you get within a half of mile of it.

0. So the answer 1is, no, it shouldn't affect it at all?
A. It shouldn't affect it.
Q. Should the presence of the tower affect the proposed

mining to the southwest?

A. None.

Q. All right. ©Now again directing your attention to
the tower site, does this map show proposed mining in
closer proximity to the tower and, if so, tell us about
that and how it's located and shown?

A. The map itself doesn't show any proposed mining
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closer than that, but in conversation with Fred, he pointed
out the areas between the outcrop and the mine, these areas

here, as being possible to mine later on.

0. Would that be surface mining?
A. Surface mining, vyes.
0. You saild a phone conversation with him. About how

many areas are you talking about there and --

A, That's about --

Q. (Continuing) =-- tell us how far it is from the
tower?

A. About three areas. One area will be just beyond the

500-foot limit from the tower, and it's guestionable
whether it'd be mined but it's possible. And then you get
on out to about 1500, 2,000 foot from the tower, and
there's some room for some contour mining and stripping on
it, surface mining.

Q. But, again, I take it that since those areas that
you've just testified about are not shown in any particular
color on the map, that that's questionable as to whether

those areas will be mined or whether the --

A. Yes, it is.

Q. (Continuing) ~- reserves are recoverable there?
A. Right.

0. Making it feasible to mine; is that correct?

A. I think so.
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Q. And is that probably why they're not shown on that

map?
A. That would be the assumption you would make on that.
Q. And if those are mined, should those areas affect

the tower or the tower affect the recovery of coal in those
areas?

A. The blasting would have to be restricted any time
they get within a half a mile of the tower. The amount of
explosives that they're allowed to use is dependent on the
distance from the nearest structure to the shot that
they're putting off. So they may have to restrict the

amount of powder that they use in a blast.

Q. That's the coal company; is that correct?

A. That's correct.

0. Is that a blasting regulation?

A. Yes, it is.

Q. And that's under the Mines & Minerals regulations?
A. Mines & Minerals and the permits and the federal,

MSHA.

Q. So basically I heard you say the blasting and the

amount of powder or other substances that permit the
blasting would have to be reduced. The law is 1t has to be
reduced within that area; is that correct?

A. Correct. It's a formula that you work through for

the distance of a structure.
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Q. And that applies to anything a half a mile of a cell
tower; 1is that correct?

A. Right.

Q. Now as you look at the proposed mining that's shown,
and what I'1l call the "iffy" mining that might be mined
later according to Mr. Webb, if it every is mined, that
lies to the southwest, is there any of that coal that you
see in those areas or should that -- should the amount of
coal recoverable be affected by the blasting regulation
you've told us about by reason of the presence of the
tower?

A. I don't -- I don't see any reason. It may be
slightly more expensive to reduce the size of the shots,
the blast area.

Q. You have to do more blasting; is that correct?

A. Right. But I don't see anything that would prevent
them from continuing to mine.

0. Well, let me ask you this. Is this a common fact
and a common occurrence in a coal mining operation around
here?

A. Always, every day. All -- all around us. They're
mining within a half a mile of something. A half a mile is
a pretty good area. And any time you're mining, you're
within a half a mile of something. So almost all shots are

weighted according to the structures.
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Q. So this 1s not something that should affect the
recovery or the amount of the recovery of coal and
generally does not, but would not in this case. Is that
what you're saying?

A. That's right.

Q. Now is there any other mining? 1Is that all the
mining to the southwest that's either shown on this map or
that you can reasonably project?

A. Yes.

Q. Now what about in the 500-foot radius itself of the

tower? Is there any other mining shown?

A. Not in the Whitesburg and the Hazard Number 4 seams,

but there's a Elkhorn seam located quite a bit of distance

underground: Three or 400 feet.

Q. How is it shown?

A. It's not shown on the permit map at all, but it is
shown on a separate map of ~- mined underground work map.
Q. Did Mr. Webb supply vou this information?

A. No, he didn't. I picked this up off the state site,

also. All underground mine maps are picked up off the
state site.

Q. Let me ask you. Mr. Webb is an engineer with
Sapphire, and what you've shown on Exhibit Number --
A. Nine?

Q. (Continuing) =-- nine, came from him as to mining
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this?

A. It's an unofficial representation of their plan at
the time he sent it to me.

0. All right. Now what's the difference between that

map and the map that you've just pulled out here, which

I'll refer to as -- is it pre-marked a Exhibit 107

A. Exhibit 8.

Q. Exhibit 8. Well, tell me about that.

A. Well, that shows the Elkhorn seam underlying the

proposed tower site and the mines in it. That's been mined
extensively over the years by Golden Oak Mining Company,
Cook & Sons and now Sapphire Mining. There's a lot of old

mine works located in the Elkhorn seam.

Q. Where is the tower site shown on this map?

A. Here. It's located in red, also. About the center
of the map.

Q. Did you mark that?

A. I marked that.

Q. And put the 500-foot radius? Just like some of

these other maps?

A. It doesn't have the 500-foot radius on it, but it
does have latitude and longitude.

Q. And what previous mining does it show in the Elkhorn
seam there --

A. It shows -—-—
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0. (Continuing) -- with respect to the tower site?

A. It shows four or five different mines that they've
approached this area from different directions, and none of
them have made it to the area where the tower is at. And
it shows their proposed mine plans that they've got for
their active mines now, and they cut off before they get
within the tower site location. So they're not showing
anything proposed to be mined exactly where the tower is
at.

Q. So in the proposed plans there is no disturbance

planned or proposed with respect to the tower site; is that

correct?

A. That's correct.

Q As far as coal mining the Elkhorn seam?

A Right.

0. All right. What about the past mining?

A The past mining doesn't reach to the tower either.

It shows it probably being at least 2,000 foot away all the
way around the tower site.
Q. So in the Elkhorn seam, there's been no undermining
of the tower and no undermining in the Elkhorn seam planned
of the tower site; is that correct?
A. By Sapphire Mining.

(WHEREUPON, AN OFF-THE-RECORD DISCUSSION

WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.)

69 mo




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CONTINUED QUESTIONS BY MR. KENDRICK:

Q. You're aware of no plans by any other company in the

immediate future then other than Sapphire regarding the

Elkhorn seam or mining under it, is that correct, or mining

under the tower; is that correct?

A. There was nothing posted on the Internet at the time

I done this.
Q. That's good.

Do you consent for these nine exhibits that you've
testified here about today to be filed with the Public
Service Commission? I know some of them already are,
but --

A. The exhibits that I've signed are prepared by me,
and I could stand behind all those. These other exhibits
are things that I picked up from different sources, and I
can't take responsibility --

Q. Let's identify those then. As you go back through
those exhibits, just tell us which exhibit numbers were

picked up from different sources.

A. One through five I done. It's all mine.

Q. And that's already turned in, to your knowledge?

A. Well, no.

0. Exhibit 1 through 3 were turned in, is that correct,

as part of your application?

A. Yeah, right.
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0. Then Exhibits 4 and 5 are the PVA exhibits; is that

correct?
A. Right. Four is the alternate sites.
0. Okay. And 4 is the alternate sites.

Then what about the PVA exhibit? What number?

A. That's five. And the property survey is 3.
Q. What about the other exhibits?
A. These are all maps prepared by other people, and I'm

just looking at them. I just put --
0. What exhibit numbers?
A. I tried to approximate the site on each one of these

maps so you could see what it looked like. That's it.

Q. So those are exhibit numbers what?
A. Six, seven, eight and nine.
Q. Those were prepared by others and not submitted in

connection with your application?

A. That's right.
0. That is EKN?
A. That's right.
Q. Are all those maps, Exhibits 6 through 9, maps that

are normal for you to rely on in your everyday activities?
A. Evaluation of the site, yes, it is.
MR. KENDRICK: That's all.

(TESTIMONY CONCLUDED.)
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CERTIFICATION OF REPORTER

STATE OF KENTUCKY)

)

COUNTY OF MARTIN )

I, DENISE M. GAUZE, the undersigned Notary
Public in and for the State of Kentucky at Large, certify
that the facts stated in the caption hereto are true; that
at the time and place stated in said caption, the witness
named in the caption hereto personally appeared before me
and that after being by me duly sworn, was questioned by
Counsel for East Kentucky Network d/b/a Appalachian
Wireless; that said testimony was taken down in stenotype
by me and later reduced to a computer-aided transcription
under my supervision; and that the foregoing is a true and
complete record of the testimony given by said witness.

My commission expires: November 17, 2010.

IN TESTIMONY WHEREOF, I have hereunto set my hand on

the,éﬁgé_ day of gégégz Lo , 2009.
&Kzééwg;é<142>“ CZékgﬁaalz,)

DENISE M. GAUZE 7
NOTARY PUBLIC
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The witness, JAMES W. CAUDILL, having first been

duly sworn by the Court Reporter/Notary Public, was

questioned and answered as follows:

2

1
2
1 EXAMINATION UNDER OATH 3
2 or 4 EXAMINATION
3 JAMES W. CAUDILL 5 QUESTIONS BY MR. KENDRICK:
4 6 Q. Would you state your name for the record, please?
* 7 A James W. Caudill.
j Stenographic report of examination under oath of 8 Q And where do you live, sir?
8 JAMES W. CAUDILL taken at the East Kentucky Network d/b/a 9 A Amburgey, Kentucky, in Knott County.
° Appalachian Wireless facility, located on U.S. 23, Ivel, 10 Q. And by whom are you employed?
1o Rentucky, on Tusaday, September 15, 2009, at the 11 A I'm a private contractor. I've got my own office,
11 approximate hour of 9:45 a.m. Said testimony taken in
2 comjunction with a case before the Commonvealth of 12 and I work for different people. And on this project here
13 Rentucky, Public Service Commission, Case No. 2009-00064, 13 I worked for Randy Coleman, who is the engineer for
14 Bast Kentucky Network, LLC, d/b/a Appalachian Wireless, 14 Appalachian Wireless, and directly for Appalachian
15 Petitioner, Dry Fork Cell Tower Property, Letcher County, 15 wireless' a‘so-
16 Hemtusky 16 Q.  What is the name of your personal business then?
i: 17  what name do you do it under?
1s 18 A I call it J.W. Caudill Engineering.
PRESENT : Hon. William S. Rendrick
20 I MTORNEY AT LW 19 Q. What name do you business under, is what I mean to
2 i;;é;;g‘;b‘;roga' Ei‘;;t‘;;gﬂéégngTWORK 20 say'
z e Dennis shepherd 21 A J.W. Caudill Engineering, and that’s located at
24 Mr. Mike Johnson 22 isom, Kentucky.
25 Mr. Marty Thacker 23 Q. What's your mailing address there?
24 A It's 9283 Highway 15, Suite C.
25 Q. So this was a contract job on what we call the Dry
3
1 INDEX 1 Fork tower, celiular tower, site for Eastern Kentucky
2 2 Network doing business as Appalachian Wireless that you
3 Witness, JAMES W. CAUDILL Page 3 obtained at the request of their regular engineer, Randall
4 EXAMINATION by Mr. Kendrick . . ... ... ... 3-71 4 Coleman; is that correct?
5 EXHIBIT NO. 1A - location map - referenced . .. 13 5 A That is correct.
6 EXHIBIT NO. 1B - tower profile - referenced . . . 17 6 Q. Now how long have you been a professional engineer?
7 EXHIBIT NO. 1C - site survey - referenced . . . . 17 7 A Since -- I think it was 1980. About 28, 29 years.
8 EXHIBIT NO. 2A - location map - referenced . .. 18 8 Q Do you have a license or certificate number that is
9 EXHIBIT NQ. 2B - tower profile - referenced . . . 18 9 registered with the state of Kentucky Professional
10 EXHIBIT NQ. 2C - site survey - referenced . . . . 18 10 Engineering Board?
11 EXHIBIT NO. 3A - property description - referenced 21 11 A Right. I got actually two licenses. One of them is
12 EXHIBIT NO. 3B - plat - referenced ....... 22 12 professional engineer; that number is 12305.
13  EXHIBIT NO. 4A - cover map - referenced . . . . . 23 13 Q. Yes, sir.
14 EXHIBIT NO. 4B - Alt. Site 1 - referenced . . . . 24 14 A Professional land surveyor, or licensed land
15 EXHIBIT NO. 4C - Alt. Site 2 - referenced . . . . 25 15 surveyor -- they keep changing it -- is 2259.
16 EXHIBIT NO. 4D - Alt. Site 3 - referenced . . . . 26 16 Q. And you have been a professional engineer since
17 EXHIBIT NO. 4E - Alt. Site 4 - referenced . . . . 31 17 1980, is that correct?
18 EXHIBIT NO. 4F - Alt. Site 5 - referenced . . . . 38 18 A 1980, 1981. I don't remember exactly. I done both
19 EXHIBIT NO. 5A - PVA map - referenced/filed . . . 45 19 the surveyor and engineer about the same time. I think the
20 EXHIBIT NOQ. 5B - contour map - referenced . . . . 47 20 surveyor was '80 and the engineer was '81.
21 EXHIBIT NOQ. 6 - blown-up aerial map - referenced . 47 21 Q. So you're talking here -- we're going right on 30
22 EXHIBITNO.7-map-referenced......... 71 22 years work experience with the professional certificate -~
23 EXHIBIT NQ. 8- map - referenced . . .. ..... 71 23 A Correct.
24  EXHIBIT NO. 9 - Sapphire map - referenced ... . 67 24 Q. (Continuing) -- for each?
25 REPORTER'S CERTIFICATION............. 72 25 A Right.
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1 Q Engineering and surveying; is that correct? 1 that on an old mine bench lip on the hill above it and a
2 A Correct. 2 site on around the ridge on top of the main ridge, which
3 Q Do you have some area of concentration or specialty, 3 coincidentally, I guess, would be Alternate Site Number 1
4 or what type of professional engineer are you certified as? 4 on these alternate site maps.
5 A I'm certified as a mining engineer, and I do -~ 5 Q. So you looked at three sites in the area; is that
6 almost all my work in the past has been in coal mining 6 correct?
7 engineering in this area. 7 A Correct,
8 Q. Does that include planning and assisting coal 8 Q. Let me ask you this: Are you able to tell us if
9 operators and coal companies in acquiring mining permits 8 there were any other tower sites in that immediate vicinity
10 here in the state of Kentucky? 10 serving the area that the proposed site was to serve?
11 A That's been the main part of the business is mining 11 A It'd be a lot of other possible sites, but we were
12 permits. 12 looking to cover a particular area and -- and the sites
13 Q. Does that include surface mining, deep mining and 13 that we were looking at would have covered that area.
14 other activities related to the acquisition of surface and 14 Q. Were there existing tower facilities that covered
15 deep mining permits? 15 that area, the targeted area --
16 A Yes, it is. 16 A No.
17 Q. Does that include as well the pertinent or related 17 Q. (Continuing) -- that you all were targeting?
18 areas in permit acquisition of road construction, pond 18 A No. It's -- it's a bad area for cell reception.
19 construction? Just what ali does it include? 19 Q And so as far as other towers owned by other
20 A Any and everything that would be required to go out 20 companies to co-locate, I think it's called, or to tie onto
21 and do mining under the regulations that we have in place. 21  orto lease from, was there any potential for that type of
22 Q. And as far as property boundaries that relate to the 22 service by this company in that area to your knowledge?
23 mining or property boundaries period, does it include the 23 A. None that I know of.
24 location and setting of property boundaries and monuments? 24 Q. Now you mentioned that coincidentally Alternative
25 A Yes, it does. And only a licensed land surveyor can 25 site Number 1, proposed by the intervener Lee Etta
5 7
1 work on property lines and set monuments. 1 Cummings, was looked at preliminarily as a possible site;
2 Q Now when did you commence work on what we're calling 2 s that correct?
3 here the Dry Fork tower site, and how did that come about? 3 A Yes, it is.
4 A Let's see. 4 Q. Did you make an evaluation, an investigation of that
5 Q Approximately, if you remember, 5 proposed alternative -- what's now a proposed alternative
6 A Well, it was probably the summer of 2008. I started 6 site -~ at that time in connection with the original
7 working on it under -- Dennis asked me to evaluate a couple 7 attemnpt to select a site?
8 of sites on the property then. 8 A Yes. In looking at the site, it was -- it's a steep
g Q Are these sites in Letcher County? 9 rocky ridge to get up on top of the mountain from the mine
10 A Yeah, on the Dry Fork area. 10 area where the existing mining bench that we decided to
11 Q And by Dennis, do you mean Dennis Shepherd? 11  build the tower on, and it would've been hard to get a road
12 A Dennis Shepherd. 12 up. Plus there was a gas line that we crossed the area
13 Q. And is he the land man and land acquisition 13 that we would've probably had to cross twice to get to it,
14  department that's connected with the tower site owner here, 14 and it's real hard to cross a gas line in a steep rocky
15 East Kentucky Network? 15 place like that. And it would've been a difficult site to
16 A Yes, he is. And he's the one I normally work with 16  build and to get to, access.
17  on stuff like that. 17 Q. When you say it was steep and rocky, is it at a
18 Q. Does he work for Thacker Grigsby Telephone Company 18 higher elevation? You have to go uphill to it? It'sat a
19  in Knott County? 19 higher elevation?
20 A Yes, I think so. 20 A. Yeah. Yeah, it's probably a couple hundred foot
21 Q. And what sites did you investigate at that time 21 higher than the mine bench we used.
22 around the summer of 2008 in connection with the Dry Fork 22 Q. About how far, as the crow flies, from the present
23 cell tower project? 23 site is it from the site you did end up selecting?
24 A I evaluated the site where that we eventually 24 A Just guessing at it from looking at the map,
25 decided to build a tower and a site immediately adjacentto |25 probably about 1500 feet.
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10

1 Q And so for the reasons you just stated, that site 1 A That was still on Brown’s property, Raymond Brown's
2 was eliminated from consideration before any question was 2 property.
3 raised as to possible alternative sites; is that correct? 3 Q Just explain to the commission what you just said
4 A The site that we chose to put it on was a better 4 about why you eliminated that site as to the
5 site than that site. 5 rock/overburden makeup.
6 Q And why was it a better site? 6 A It was a small bench around the side of the
7 A Because it eliminated the having to build a tower 7 mountain, but it was determined that it was a reclaimed
8 site on a rough, rocky ridge and moving the gas line, and 8 high wall. It was right at the edge of a reclaimed high
9 it was just a good site to work with. 9 wall, and we couldn't get enough area on the bench to set a
10 Q What about access? 10 tower on the solid. And it left part of it out in the
11 A Yes, sir. 11 overburden, and we couldn't -- that would've made an
12 Q What about access to the other site that you did not 12  unstabie site; so we couldn't use it.
13 select? What would you have had to have done for access to 13 Q. Did you investigate any other sites at the time?
14 it? 14 A No, no. That was it.
15 A, Oh, we would've had to use a hammer to chisel out 15 Q. So if I understand it, co-location was not an
16 rock to build a road. We would've had to hammer the road | 16 alternative in this area, and the other two sites that you
17 in all the way, from the thousand, 1500 foot from the 17 looked at were not desirable for the reasons that you've
18 existing, form the site we chose. And the site itself when 18 just stated?
19  we got there to the site we would've had to have done the 19 A Correct.
20 same thing on the ridge. 20 Q. So what about the site that you selected where the
21 Q. So if I understand it, access conditions and 21 application is made for for the Dry Fork cell tower? What
22 construction conditions as to the other site you looked 22 was advantageous about that site over any other site that
23 at-- 23 you investigated?
24 A, And the gas line. 24 A Easy access to the property, existing road right to
25 Q. (Continuing) -- that happens to be Alternative Site 25 it, the area didn't need any regrade work. It was a
9 11
1 1 as proposed by Ms. Cummings -- 1 backfill mine bench. All we had to do was modify our
2 A, And the gas line. 2 foundation for mine spoil and go to work. That's ali we
3 Q. (Continuing) -- and the gas line made it a less 3  needed.
4 desirable site; is that correct? 4 Q Let me translate a little bit what you're saying
5 A Correct. 5 there. This area had been previously surface mined; is
6 Q So that you rejected it at the time? 6 that correct?
7 A Right. 7 A Correct.
8 Q And was that your evaluation of it, too? That's not 8 Q. And there was already an access road to it; is that
9  just what the company decided on, but was that your 9 correct?
10 evaluation as a professional engineer and someone 10 A Correct,
11 experienced in road construction and how you go about that? 11 Q And the area where the site was planned required
12 A Yes. 12  little preparation, not near as much preparation or didn't
13 Q Was that your own recommendation? 13 require a lot of preparation for the tower; is that
14 A That was my recommendation, correct. 14  correct?
15 Q. Was there any other site or sites that you 15 A That'd be correct.
16 investigated in the local area there going into this 16 Q. Now let me ask you. You've got certain maps and
17  project? 17  exhibits there in front of you. Let me ask you to just go
18 A There was a site about 200 foot from where we 18 through these exhibits, which have been pre-numbered, and
19 finally chose the tower site up on the side of the hill, 19  you tell us what they are. First of ali, Jet me just ask
20 and we had to eliminate it because part of it was 20 you, did you prepare the application that was submitted by
21 overburden and part of it was solid rock. And we couldn't 21 EKN for this project?
22 -~ we either had to be completely on solid or completely in 22 A I don't prepare the application. Marty does the
23 overburden. So we had to eliminate it. But that was only 23 actual application itself.
24 about 200 foot from where the bench was at. 24 Q. Marty Thacker?
25 Q. Whose land was that on? 25 A Marty Thacker.
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1 I do part of the exhibits. I do the surveying and 1 stream. And it goes from Highway 15 northwest along
2 the map work on them. 2 existing road to the tower site. And the second road:
3 Q And do you have the maps that you prepared and the 3 It's on Smoot Creek side of the mountain, which is the
4  exhibits that you prepared that are with the application? 4 northwest side of the mountain, and it goes from Highway 15
5 A Yes. Yes, I do. 5 the southeast direction to the tower site.
6 Q Just start with Exhibit 1 and tell us what that is. 6 Q. Which of those roads that you've described was the
7 A You got three separate drawings for Exhibit 1. 7 original access road that was selected to the property?
8 Q Look at Exhibit 1A, please, and identify it. 8 A Both of those roads were submitted as original
g A 1A is a map on a 500-foot scale showing the 9 access roads.
10 topography of the area, and it was made to show the 10 Q. Was one later eliminated?
11 existing structures and landowners within 500 foot of a 11 A Yes. The one on the north, northwest side. The one
12 proposed tower and 200 foot of the road. 12 on Smoot Creek was eliminated.
13 Q. Could that be called generally the site map or 13 Q. Was that the one that crossed land that was
14  location map? 14  subsequently determined that the intervener, Ms. Cummings,
15 A. Yeah. General location map. 15  had an interest in?
16 Q. And what's the date that you prepared that? 16 A, Yes, it is.
17 A 9/19/08. 17 Q. And who owned the other interest in it?
18 Q And Is that Exhibit 1A then -- 18 A Linda Fields. She used to be Fields.
19 A It is. 19 Q. Now in your original application what other maps or
20 Q (Continuing) -- that we submitted with the 20  exhibits were Included?
21 application? 21 A, Got an exhibit map showing a profile of the actual
22 A Yeah. 22 tower itself with a general layout of the structure mainly
23 Q. Is that right? 23 to show the elevations of the panel antennaes (sic) and the
24 A It shows the tower site, access roads and the 24 dish, the microwave dish, on the tower,
25 property owners around the tower site. 25 Q. Are there dimensions or sizes of those?
13 15
1 Q What generally is the lay of the land up there as 1 A Yes.
2 far as the topography? 2 Q What can you tell us about the tower from looking at
3 A Well, originally it was, you know, just a regular 3 that map as far as its elevation or height or -~
4  top of a mountain, but it's been mined and a big level area 4 A Okay. It shows a 300-foot tower.
5 has been created on the mine site, or generally rolling 5 Q Three hundred foot high; is that correct?
6 area. 6 A Three hundred foot high, yeah. That's from the
7 Q What about the surrounding property? 7 foundation. And the first satellite dish would be set 240
8 A It's quite -~ 8 foot from the foundation, and the panel antennaes would be
9 Q Is it mountainous, Is it flat or what is It? 9 set every 15 foot after that, depending on how many they
10 A. Quite a bit of the area has been mined, and it's in 10 needed.
11 a flat area now. Where the tower is sitting is right where 11 Q. Let me ask you: Is the entire tower facility and
12 it changes from flat area back into their original 12  the bulldings, the satellite dishes and so forth you
13  mountain. 13 referred to there, located within the property of
14 Q. What is the approximate elevation of the area where 14  Mr. Raymond Brown?
15  the tower Is located? 15 A. Yes, it is.
16 A About 1600 and -- hold on. 1660 feet above sea 16 Q. And Is that within the lease line limits and
17  level. 17  boundary that Mr. Brown executed a lease for for tower site
18 Q. You said there was a road to the site. Is that 18 purposes to Appalachian Wireless, or EKN?
19 shown on your map? 19 A Yes.
20 A Yes, it is. 20 Q. Tell me about the foundation of this tower. You
21 Q. And what watershed does that road follow from the 21 mentioned a name of it. Repeat that again and just tell
22 county road or state road to the tower? 22 the commission again briefly what that is as you understand
23 A Okay. It's actually on the original map that was 23 it
24 prepared; there's two roads shown on it. One road is on 24 A It's just a concrete base designed to hold the tower
25 the south side of the property, and it's on Dry Fork 25 up that's set on the ground that the tower actualily bolts
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1 to. 1 A Yeah. Yeah, the previous mining. The Smoot Creek
2 Q. Does this tower require the use of adjacent guide 2 side was the main haul road for the previous mining.
3 wires to support it? 3 Q Was that road preferable in some manner as far as
4 A No, no. The concrete base is designed to support 4 its location?
5 the tower by itself. 5 A Yeah. It was designed and buiit to handle heavy
6 Q. Including the entire celiular tower facility and the 6 traffic.
7 adjacent buildings to it, what size area is involved here? 7 Q. What about the distance that one had to travel?
8 A Normally in working with this to get enough area to 8 Which one was preferable?
9 not have any problems, we try to get a half an acre of 9 A The Smoot Creek road was a lot easier to get to the
10 property, and that's what we got a lease on from Brown, 10 site, a lot quicker off the main road.
11 Raymond Brown: Was half an acre. The actual tower site 11 Q And if I may paraphrase, are you saying that it was
12 itself doesn’t take near that much property. 12  an existing road and It was just better conditions from
13 Q. Are there any other maps there? 13  that site?
14 A. Yeah. 14 A Yes. It was better conditions. It was shorter
15 Q. You've identified 1A. And what is the area tower 15 road, better conditions and -- and it was easier access
16  profile? 16 from the area that we worked around, which is north of the
17 A That's 1B. 17  site.
18 Q. All right. And do you have 1C? 18 Q. Was there any portion of that road that it was
19 A 1C is a -~ it shows the site survey of the lot and 19  necessary to reconstruct or relocate? I'm talking about
20 the actual structural location within the site survey. And 20  this Smoot Creek side that was eventually eliminated.
21 it's a generalized plan of how they're going to set the 21 A The way the road was laid out in the existing state
22 tower and the buildings associated with it. 22 there, part of it was on the property, crossed over into
23 Q. Did you prepare all of those maps? 23 the property of Lee Etta Cummings, or where we knew Lee
24 A Yes, I did. 24 Etta Cummings owned property. And when they were getting
25 Q. Is there any encroachment of any portion of the 25 ready to use the road, they reconstructed a section to cut
17 19
1 lease area that's not on Raymond Brown? Of the tower site 1 off an encroachment onto the Lee Etta Cummings property
2 itself? 2 . that we knew about.
3 A No. 3 Q Was that encroachment of the road on property that
4 Q. Did you subsequently have occasion to prepare 4 she owned individually?
5 exhibits for the purpose of amending the application of the 5 A Individually, right. Separate property.
6 cell tower facllity in some manner? 6 Q So the reconstruction that occurred was to take it
7 A Yes, I did. 7  off her property that she owned herself outright?
8 Q And do you have those maps? 8 A Right.
9 A Yeah. They're listed as Exhibits 2A, B and C. 9 Q Is that correct?
10 Q Just tell us what exhibit 2A is. 10 A Right.
1 A Exhibits 2 are identical to Exhibit 1 other than the 11 Q. And was that done?
12 northwest road has been deleted as part of the permit 12 A Yes, it was.
13 application. 13 Q. Whose property did the road remain on until it
14 Q. And why was that? 14  reached the boundary site then?
15 A Because it was found that Lee Etta Cummings had an 15 A. It was -~
16 interest in it and did not want us to use the property. 16 Q. The tower site.
17 Q. And is that the Smoot Creek -~ 17 A Property originally owned by Harry Fields, Harry and
18 A Yeah. 18 Linda Fields, and that they had a partnership with Lee Etta
19 Q. (Continuing) -~ access site? 19 Cummings's father. And at some point along the fine they
20 A Smoot Creek access site. 20 had deeded her a half interest in that property, but that
21 Q Were both access sites already existing as far as a 21 was something that I missed in the original research on
22  construction of a road that led from each of them from 22  this.
23 Highway 15 to the tower site? 23 Q. Is the entire road that you all eliminated that runs
24 A Yes. You could drive all the way through. 24  from 15 to the tower site on the Smoot Creek property as it
25 Q. Was that from the previous mining? 25 was finally established entirely on property owned by Lee
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1 Etta Cummings and a co-owner? 1 A Marty Thacker works for Thacker Grigsby Telephone
2 A Yes. 2 Company, but he works generally with Appalachian Wireless,
3 Q And Appalachian Cellular had permission through 3  or East Kentucky Networks, to put up all their towers.
4  Raymond Brown of the co-owner, but it did not have Lee Etta 4 He's the guy in charge of getting everything together and
5 Cummings's permission; is that correct? 5 getting the towers put up.
6 A That's correct. 6 Q. Is it your understanding that -- and I'm not getting
7 Q. Was Ms. Cummings's interest known to you at that 7 into a business matter here, but briefly do you have a
8 time? 8 common understanding of Thacker Grigsby and its
9 A No. No, I didn't -- I didn't know it at all. 9 relationship to EKN?
10 Q.  Sothe road was eliminated on the Smoot Creek side. 10 A Yes, 1 do.
11 What do you have there for Exhibits 2B and 2C? 1 Q. What is it?
12 A Exhibit 2B and 2C remain identical other than the 12 A Thacker Grigsby is one of the telephone companies
13 date has been changed to match the change on the top sheet 13 that went together to form East Kentucky Network.
14 or the location sheet. 14 Q. One of five?
15 Q. And what was the date of the exhibit that you 15 A Yeah,
16  prepared that you described to us there today made by you? 16 Q. All right. I want you to just look at the exhibit
17 A 04/15/09. 17  that you have there and tell the PSC what those maps are
18 Q. And who did you submit them to? 18 that you've got in front of you.
19 A Marty Thacker. 19 A Okay. It's Exhibit 4. And it's exhibit -- it's got
20 Q To make the amended application? 20 six separate maps on it. Exhibit 4A is a cover map showing
21 A Right. 21  the five alternate locations.
22 Q. Now what about Exhibit 3? Would you identify that? 22 Q Let me interrupt you. Is there a map that you're
23 A Exhibit 3 is the survey I done in preparation of the 23 looking at of your evaluation and investigation of each of
24 leasing the lot to build a tower on. Exhibit 3A is the 24  the alternative five sites that were planned?
25 description of the property that we leased, made from the 25 A Right. Exhibit 4A is a cover sheet showing the
21 23
1 plat, which is Exhibit 3B, showing my survey and the roads 1 location of all the sites plus the site that we chose to
2 and the other necessary information for the plat to be 2 build the tower. So it's got six sites on it. And then
3 recorded in the courthouse. 3 after that it's five attachments showing each tower.
4 Q. And the entire area taken up by the cell facility 4 Q Showing the proposed alternative sites?
5 site is one half acre? 5 A Yes, sir.
6 A One half acre. 6 Q Is that correct?
7 Q .5 acres that you described there in Exhibit 2C; is 7 A Correct.
8 that correct? 8 Q Let me ask you about Alternative Site 1 and ask you
9 A Right. And that was all dated 9/16/08. 9  to identify what map number depicts it.
10 Q. And that's on your survey map as Exhibit 3B; is that 10 A Okay. Alternative Site 1 is on Exhibit 4B.
11 correct? 11 Q And you explained a little bit earlier about
12 A Correct. 12  Alternative Site 1, the reason that -- that is the site
13 Q. Now let me ask you this. During the process of this 13  that you looked at --
14  and the progress of prosecution of this matter and the PSC, 14 A prior to.
15  did you examine a submission by Ms. Cummings and her land 15 Q. (Continuing) -- upon your initial investigation of
16  engineer, or land surveyor, that by which she proposed some 16  appropriate sites; is that correct?
17 alternate sites to the tower location that EKN was 17 A Yes, it is.
18 planning? 18 (WHEREUPON, AN OFF-THE-RECORD DISCUSSION
19 A Yes, I did. 19  WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.)
20 Q. And did you investigate those proposed alternative 20 A. We were looking at Alternate Site Number 1.
21 sites? 21 CONTINUED QUESTIONS BY MR. KENDRICK:
22 A Yes. I looked at each of those alternative sites 22 Q. That's the one you explained earlier ta us; is that
23  with Marty Thacker. We went together on that. 23  correct?
24 Q. Tell us who Marty Thacker is, by the way. What's 24 A Yaes, it is.
25  his role in this? 25 Q. And you've told us the problems with that site; is

22
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1  that correct? 1 the actual location that we did choose. And the reason
2 A Right. 2 that we wouldn't choose it is because it's too far to one
3 Q Is there anything you want to add to that or change 3 side. It's mostly looking down Dry Fork, and it has poor
4 aboutit? 4 coverage of the area back towards Smoot Creek.
5 A No, no. Everything remains the same. 5 Q And what about the area along the targeted area
6 Q. What about Alternative Site 2? What was your 6 along --
7 evaluation of it? 7 A Yeah.
8 A That'd be Exhibit 4C, and it's located in the valley 8 Q (Continuing) -~ Route 15?
9 below the mountain, down in the valley. There's no way 9 A It would be a poor location to pick up both Smoot
10 that it would work in that area. It would have such a 10 Creek and Dry Fork,
11 small coverage area, it wouldn't be worth building. 11 Q. Were there any other problems with that site?
12 Q. Would that be an area that had it been proposed in 12 A No. No special site beyond what we're doing with
13 the first place, that you would reject -~ 13 the site that we chose. It's basically the same thing,
14 A Yes, it would have. 14  construction wise.
15 Q. (Continuing) -- out of hand? 15 Q. And 1t just did not provide a desirable site as the
16 A Yeah. Just because of the elevation. 16 site that was chosen?
17 Q. And what else did you find about that site as far as 17 A Right. It wasn't in the area --
18 what kind of tower would be needed to provide coverage, if 18 Q. To provide coverage? Well, go ahead and say it.
19 you made any such finding? 19 A It wasn't in the immediate area that we were looking
20 A Nothing. No tower that we normally work with would | 20 at to provide coverage for the area that we wanted.
21 be tall enough to reach up to a point where we would get a 21 Q. The targeted area?
22 signal out from there. 22 A Right.
23 Q. Do you have comments or concerns posted to the maps 23 Q. Along Route 15?
24 that you prepared that you're looking at? 24 A 15 and Smoot Creek.
25 A Yes, 1do. 25 Q. 1 take it Route 15 is one of the -- tell us how it
‘ 25 27
1 On Site Number 2 I have listed as proximity of the 1 ranks, if you want to, as one of the arteries in and out of
2 gas and power lines, low elevations and swampy area. There 2  Letcher County and points north and south?
3 was cattails, which would indicate a poor foundation 3 A From Whitesburg it's the main road to the east.
4  material. 4  Everything that -- everything towards Hazard is the main
5 Q Are there any other comments you want to add here as 5 road. All the other roads are secondary in that direction.
6 we sit today concerning the problem or concerns with that 6 Q Whose property is that side on?
7 site other than what you've told us about earlier of the 7 A It's on Raymond Brown's property.
8 coverage and tower size? 8 Q So that's on the property owner at which a better
9 A No. It's just -- that should cover it. 9 site was chosen; Is that correct?
10 Q. Would a tower that size require guidelines, If you 10 A Correct, yes.
11 know? 11 Q. Is there an adjoining property owner named Don
12 A 1 don't think I've ever seen a tower that tall, that 12 Tolliver?
13 you could build tall enough to get out of there. 13 A Yes, there is.
14 Q. Have you been Involved with EKN in the selection and 14 Q. Let me ask you this. Would this site have required
15  application for other tower sites besides this one in 15  more site preparation on the Brown property than for the
16 eastern Kentucky? 16 site that was selected?
17 A Yes. The same general information and maps that 17 A Yes, it would've required it. It would've been --a
18 I've done for this one, I've done for several. 18 little more sloping would've had to have been graded,
19 Q. Then what Is your next map? And what of the 19 leveled off.
20 proposed alternative tower sites, which of them does it 20 Q Approximately how much would you say?
21 relate to, please? 21 A Probably a couple of days with a bull dozer, small
22 A It's Alternative Location Number 3, and it's Exhibit 22 dozer.
23 4D. And it's basically very similar to the area that we 23 Q. Whereas the site that was selected was pretty much
24 did select. The only difference is the location. It's 24 ready to go?
25 located quite some distance, probably 1800, 2,000 foot from |25 A Pretty much ready to go.

26
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1 Q Did any further construction, regrading or removal 1  road and additional road link would have to be constructed;

2 of overburden have to be done on the site that was 2 s that correct?

3  selected? . 3 A That's correct.

4 A There was some work done on it. It was mostly -- it 4 Q. Are you familiar with any other problems at that

5 was just getting everything ready to dig the hole that the 5 site -

6 foundation went in. 6 A No.

7 Q No real gverburden had to be removed? 7 Q (Continuing) -~ as far as engineering or

8 A No. 8  construction?

9 Q Other than what's normal for any kind of structural 9 A No, no more. Nothing comes to mind on it anyway.
10 foundation? 10 Q So with the additional 1400 to 1500 feet of road
11 A Mostly just grading out, grading off the grass and 11  site to be constructed, just tell the commission is there
12 vegetation and -- 12  additional environmental impact to the ground around there
13 Q Whether you'd been building a commercial building or 13  and the watershed from that additional construction alone?

14  some other large structure, nothing more than what's usual; 14 A That reconstruction of the road would be on the
15 s that correct? 15 mine spoil area, and no additional trees would have to be
16 A Right. 16  cut. It would just be reconfiguring the road in the mine
17 Q. If that much? 17  spoil.
18 A If that much. 18 Q.  Thatwas 4? Site Number 4?
19 Q. All right. Now is that all you want to say about 19 A. Yes, it was. No. That was three. Site 4 is the
20 Alternative Site 3 as proposed from an engineering 20 nextone.
21  standpoint? 21 Q. All right. Now what is your map number exhibit for
22 A Just -- 22 4, Alternative 4?
23 (WHEREUPON, AN OFF-THE-RECORD DISCUSSION 23 A 4E.
24  WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.) 24 Q. And what did your investigation show with respect to
25 CONTINUED QUESTIONS BY MR. KENDRICK: 25  this proposed alternative site as a desirable or

29 31

1 Q To follow up my last question regarding the 1 undesirable site for a cell tower location?

2  construction that would have to be done as to Alternative 2 A The main problem with it is it's adjacent to a

3  Ssite Number 3, you've told us about additional soil and 3 four-inch gas line, which the gas line would probably have

4 overburden removal to make it, what, a flat desirable site, 4  to be moved to construct the tower at that location. The

5 orwhat? 5 second main problem is the elevation. It is probably 200

6 A Right, to make it flat. 6 foot lower on the mountain than the site we used, and it'd

7 Q Would any more grading or preparation have to be 7 be -- and the coverage area would be very limited from

8 done in connection with a road to Alternative Site 3 from 8 that. And where it's -- where the tower was proposed,

9  the Brown property? 9 there's an intersection of three property fines. So we'd
10 A Yes, it would. You'd have to reconstruct the road. 10 probably wind up working with three different property
11 The way the road runs now out to it is along the ridge, 11  owners to get that in.

12  which is right along the property lines. It'd be right on 12 Q. Who are these additional property owners that you
13 the property lines from the adjacent owners. So you'd have 13 would be required to, that you say, work with?
14 to construct it on one side to stay on the ground 14 A Well, one of them would be James Brown property; the
15 properties. So you'd have to redo the road from there 15 other one would be Cummings and Fields, which we've talked
16 about 1500, 2,000 feet. 16 about -~ it's a jointly-owned property -- and the other one
17 Q. Well, what type of work would you have to do to do 17 would be Lee Etta Cummings herself.
18 that? 18 Q. And the company had no agreement or consent from any
19 A You've got a five percent grade on that backfitl, 19 of these people for the construction of a tower site or the
20 and you'd just have to cut a road on a five percent grade. 20  construction of access to a tower site over their property?
21 It would be work. And you'd have to surface the road. 21 A None that I know of.
22 Q. Wait a minute. Okay. 22 Q. No agreement you were supplied with; is that
23 I'm a layman, but are you saying basically there's 23  correct?
24 14 to 1500 feet between the alternative site and the 24 A Other than the agreement that they had with Raymond
25  proposed site for which a totally new road or additional 25 Brown, and it's an agreement on the road.
30 32
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1 Q So the company would've had to access this property 1 Q That is if the line were moved, or if you can tell

2 from Raymond Brown's property; is that correct? 2 from that?

3 A Well, actually you couldn't get to it from Raymond 3 A Lee Etta Cummings property and/or Cummings-Fields

4 Brown's property. They would have to access it through the 4 property and probably both of them to get it moved

5 cCummings-Fields property most likely, the road that we 5 adequately out of the way.

6 eliminated before. 6 Q. Would that be a temporary or permanent removal?

7 Q Would this site have required further road 7 A It could be either one. Well, as long as the tower

8 development and access development from the Cummings-Fields 8 was there. You know, the tower would be there. That'd be

9 property? 9 forever. It would have to stay moved as long as the tower
10 A Yes, it would. Probably -- I don't know -- not a 10 was there.
11 lot. Two or 300 foot of road would have to be constructed 11 Q. Would the access road or an access road that would
12 togettoit. 12 have to be built have to be taken into consideration, too,
13 Q. And whose property would that be over? 13 as to the location of that line? ‘
14 A That would be over Cummings-Fields or Lee Etta 14 A Right. If you were moving the line, it would move
15 Cummings's property, depending on which side of the 15 it away from the access road, too, just because that'd be
16 property line we worked on. 16 the practical thing to do if you were having to move it.
17 Q And there was no easement that EKN had here 17 MR. KENDRICK: Off the record.
18 regarding from the Fields side of it except for the 18 CONTINUED QUESTIONS BY MR. KENDRICK:
19 existing road. So that would've been a new easement -- 19 Q. The four-inch gas line: Whose property does that
20 A Right. 20  cross?
21 Q. (Continuing) -~ that would've have to have been 21 A Right now it crosses Cummings-Fields property and
22 required? 22 lLee Etta Cummings' property, and it's awful close to the
23 A Right. 23 James Brown property, but the property fine has not been
24 Q. And whose property did you say this was on? 24 surveyed in. It'd be hard to say whether or not it is or
25 A James Brown. 25 not.

33 35

1 Q So you had no agreements with any of the people who 1 Q. So if it were to be relocated, it would be relocated

2 would be affected for the use of that site for these 2 on the Lee Etta Cummings or the Cummings-Fields; is that

3  purposes? 3 right?

4 A None at all. 4 A Yeah.

5 Q 1 need you to tell the board what specifically are 5 Q. It wouidn't be -~

6 the problems with the gas line there and as far as how the 6 A Part of it would probably be on James Brown tract,

7 four-inch gas line and how it impacts what would be 7 also.

8 necessary for the construction of a tower site and/or its 8 Q. And there's no permission from the gas company to

9 access? 9 locate it any other place other than where it's located; is
10 A, Well, it's right in the site that we would need to 10 that correct?
11 reconstruct the site for the tower itself, and it would 11 A. That's right.
12 probably have to be moved. It'slaying on top of the 12 Q When you look at a gas line that's there, what is
13 ground; it's an exposed gas line. It's not something we 13  your understanding of or how do you lock at that as far as
14 could drive over. It would have to be altered. 14 the right of the gas line to be located where it is when
15 Q. it's on top of the ground. So how far would it have 15 you evaluate a site for cell tower development?
16 to be moved, if you're able to say? 16 A In general when you see, find a gas line in place,
17 A Well, probably -- probably need to move, change 17 they have got a right to put it where it is, but they may
18 about three, 400 foot of line to get it out of the way, and 18 also have a right to put it in other places. We wouldn't
19 you'd have to have a new easement or location to put that 19 know. A lot of property owners have the right to tell them
20 in. 20 that they can put it in a particular place or not, and we
21 Q. In other words, it could not be done within the 21 don't know what the circumstances is in that.
22 existing site owner, James Brown property? 22 Q. Do you tend to view it as a permanent easement or --
23 A No, I don't think so. 23 A The gas company will always have the right to run
24 Q. Additionally whose property would it have to cross? 24 the gas line where it is, but they may have the right to
25 A Lee Etta Cummings. 25 putitin other places, also.

34 36
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1 Q But they may not; is that correct? 1 you did locate --
2 A Right. 2 A It would be an obstacle.
3 Q Why was this a problem then from your standpoint as 3 Q (Continuing) ~- to the advantage of yourself and the
4 you look at it? 4 public that you're trying to serve, if this site was
5 A It's just -~ 5 selected, that very mountain would defeat that purpose?
6 Q (Continuing) -- in connection with that four-inch 6 A Right. It would be in the way, yes.
7 gasline? 7 Q Is there anything else about that site that you
8 A It's just located right in the area where we would 8 would care to comment on?
9 want to put the tower site, and it would need to be moved 9 A There's a small gas line located near the site.
10 because it'd be too dangerous to work around with the 10 Q. What size is It?
11  equipment. 11 A Small, two-inch gas line. That would need to be
12 Q. Have you been supplied with any instrument that 12  worked with in some way. We would --
13 grants a consent of the gas company to move or interfere 13 Q. Let me see if I understand now. You're saying at
14 with that line in any way? 14  this site there would be a mountain that would be located
15 A. No, I haven't. 15  In front of it that would affect coverage, right?
16 Q. Do you know whose gas line that is? 16 A Right.
17 A No, I don't. 17 Q. And what would you have to do at this site or what
18 Q. Let me ask you one more question about that. What 18 kind of tower would have to be constructed in order to
19 about the coverage for that area? Is it nearer or further 18  reach the targeted area?
20 away from some area that wouid be -- 20 A. I don't know of any tower structure that would be
21 A It would be ~- 21 tall enough to reach to do that. I don't. And I don't
22 Q. (Continuing) -- to be targeted? 22 understand exactly how the signal propagates and all that
23 A It would be a poor location to cover the area that 23 either.
24 we were targeting. It would be impossible to get a signal 24 Q. But just on the face of it and from what you do
25 to Dry Fork from there. 25  know, Is this right or wrong: You don't want anything in
37 39
1T Q What about Alternative Site 57 Do you have a map 1 front of your tower that's going to interfere with the --
2 forlt, and how Is it identified? 2 A Right. You don't want a mountain in front of it.
3 A Alternative Site 5 is on Exhibit 4F. And just a 3 Q Would it take a tower that was -- it would take a
4 second. 4 tower tall enough that you -- have you ever seen a tower
5 And that'd be located across the valley from the 5 thattall?
6+ tower site that we're using. It's located on an old strip 6 A Not in this -~ not in this part of the country.
7 bench on the other side of Smoot Creek, and it's just a 7 Q Would the tower that tall for sure have to be
8 1long way from where we were originally targeting our tower 8 supported by guide wires?
9 site. 9 A I would think so. I can't see any other way.
10 Q. I'm not sure I understood your first statement. 10 Q. That may take it beyond the boundary used for more
11 What about the location? Where is it located from the 11 than half an acre as the present site?
12  tower site that was chosen? Did you say it's across -~ 12 A Almost certainly beyond a half acre.
13 A Yeah. It's all the way across Smoot Creek on the 13 Q. Could it take it to the boundary that would be
14 other side and the mountain on the other side of the creek, 14 required onto other adjoining property owners?
15 probably 3,000, 3500 foot away from the chosen site. And 15 A, Yes, it would. It almost certainly would have to
16 it’s an old strip mine bench. 16 cross the adjoining owners to do that.
17 Q. And what was the elevation of this site? 17 Q. And does East Kentucky, to your knowledge, now have
18 A. 1572 feet is the elevation on that. 18 any kind of consent or agreement with those adjoining
19 Q. Are there surrounding mountains that would affect 19 owners?
20 the targeted area? 20 A No, it doesn't, and it doesn't have any consent
21 A Yeah. The mountain that we were planning on setting |21 agreement with anybody else on that site either.
22 the tower on, the one that the tower site that we proposed, 22 Q. So of all these sites, taking the present site
23 the whole mountain would be in between that tower site and | 23 that's chosen to be the site of the tower construction
24 the targeted location. 24 facllity, where the construction of the tower facility
25 Q. So instead of being able to use the mountain where 25 here, which is the most desirable?
38 40
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1 A Our original site that we’ve chosen and submitted 1 Q And that wouldn’t be something you would normally do

2 plans for. 2 in preparing the tower application?

3 Q After reviewing these proposed alternative sites ~- 3 A No, not in preparing the tower application.

4 and you actually reviewed them; is that correct? 4 Q. Weil, do you have the PVA map that you copled at the

5 A Yes. 5 time you commenced your investigation of this site?

6 Q. You were there? 6 A. I've got a copy of a section of it. It's Exhibit

7 A On the ground and looked at all of them. 7 5A, and it's map 47 in the PVA office.

8 Q Had this been available to you when East Kentucky 8 Q. Tell us what Is track number 47 of that map?

9 commenced this project, which of these sites would you have 9 Al Map 47. Tract Number 71 is the tract that shows
10 recommended to Appalachian Wireless? 10 adjacent property. Tract Number 38 is thé Raymond Brown
11 A Our original site location. 11 property. Seventy-one shows to be Harry Fields's property,
12 Q. The one that you've submitted application for; is 12 Harry and Linda Fields. And it made no mention of Lee Etta
13 that correct? 13 Cummings being a part-owner in that property, but Lee Etta
14 A That's correct. 14 Cummings was shown as the property owner on Tract Lot 76,
15 Q. Now there's been some talk here or concern as to Lee 15 which is adjoining.
16 Etta Cummings's property interest, that she was not made 16 Q. Is the access road that is on the Smoot Creek side
17  aware of the construction of the tower facility by the 17  and you told us about earlier shown or outlined on that
18 access road. Let me ask you this: When you go to 18  map?
19 investigate what property owners or what property, any kind 19 A It's -- it's faintly -- you can faintly pick it out
20 of access road to a tower facility is going to affect, 20 in the map. Itis found to be on Lot 71.
21  where do you go for that information? 21 Q. And who is shown as the property owner on Lot 717
22 A In Kentucky, the first place I go to is the property 22 A Harry and Linda Fields.
23 waluation administrator's office. They have maps of all 23 Q. And is Linda Fields the party from which Raymond
24  property in the county, and each county has an office in 24 Brown had his right-of-way easement that East Kentucky
25 the county seat. 25 relied upon?

41 43

1 Q Are those aerial maps? 1 A Yes, it is.

2 A They're aerial maps and they draw property lines on 2 Q For the use of that road; Is that correct?

3 them, not exact but close enough to give you an idea of 3 A Yes, itis. That's the reason the road was included

4 where the property is located and who owns it. 4 in the original application for permit.

5 Q. Did you do that in this case? Did you go to the 5 Q. So the basic document that you relied upon to, as

6 Letcher County Property Valuation Administrator -- 6 far as a map as to the parties who owned that road, is that

7 A Yeah. 7 the PVA map you have in front of you?

8 Q {Continuing) -- to see who the adjoining property 8 A Yeah. You use the PVA map, plus you do an

9 owners were in the looks of this area from the air? 9 inspection site and talk to the people. And I done both of
10 A Yes, I did. I went to Whitesburg PVA office, got a 10 those. I talked to the people at the site. No one at the
11  copy of their map, Jooked up their records in the 11 site mentioned that Lee Etta Cummings was a part owner in
12 courthouse. They always like for you to look them up 12 that property.
13 vyourself. They don't like to get involved in it too much. 13 Q. Did you make contact with Linda Fields?
14 Q. That is the applicants who don't like to? 14 A, No, I didn't, no.
15 A The PVA. 15 Q Who did you talk to specifically?
16 Q. Oh, I'm sorry. The PVA doesn't -~ 16 A Talked to Raymond Brown and then a couple of his
17 A They don't -~ they make all the records available to 17 other neighbors when I was going around spotting property
18 the public. They'li help you if they have to, but in 18 lines.
19 general they expect you to go through the records yourseif. 18 Q. And the complainant, Lee Etta Cummings, is not
20 Q. And you're not a title examiner, are you? 20 listed on that map? That is an official map?
21 A No, I'm not. 21 A She’s listed on the tract that she owns
22 Q. You didn’t perform a full-blown title examination on 22 individually, but she's not --
23  the tower site facility or the areas of the property owners 23 Q. And that's Tract 71; is that correct? What Is that
24  where the proposed roads were crossing; Is that correct? 24 tract?
25 A No. 25 A. Seventy-six.

42
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1 Q. But this tract that the road crosses is Tract 71; is 1 A That's part of Exhibit 5, right.
2 that correct? 2 Q. Isthat 5A, from the PVA office?
3 A That's correct. 3 A 5A is from the PVA office, and 5B I made myself.,
4 Q.  And she's not mentioned on it? 4 Q. And5isacopy you made? Are you saying it's a
5 A No. 5 copy you made yourself? I want to understand.
6 Q. Is the exhibit -~ and identify it, again, please 6 A It's a -~ it's a contour map with the PVA lines from
7 that you've got in front of you. What's the exhibit number 7 the PVA map drawn over it, traced onto.
8 onit? 8 Q. Oh, you're saying you drew those lines --
g9 A Exhibit 5A. g A Yes, I did,
10 Q Is that a true and correct copy of the PVA map that 10 Q. (Continuing) -~ from the PVA map?
11 exists In the office of the Letcher County Clerk? 11 A Yeah.
12 A Yes, it is. I made the copy myself. 12 Q. And does it show the area except it's on a
13 MR. KENDRICK: We'll enter that as an 13 topographic map --
14 exhibit here, too. 14 A Right.
15 (EXHIBIT NO. 5A FILED HEREWITH.) 15 Q (Continuing) -- that's shown on the PVA map; is that
16 CONTINUED QUESTIONS BY MR. KENDRICK: 16 correct?
17 Q. Let me ask you this: Was that PVA map part of your 17 A Yes, it is. To make it easier to see how everything
18 application here? 18 fits together on a topographic map.
19 A No, it's not, but I used it to determine the fines. 19 Q Now what about Exhibit 6 you've got identified
20 Q. The alternative sites that were proposed: That was 20 there? Would you tell us what that is, please?
21 not part of the application or anything? The ones that she 21 A It's -- Exhibit 6 is just a blowup of an aerial
22 proposed either -- 22 photo of the site so that you can see the roads that we're
23 A No. 23 discussing and the tower site itself. I got the tower site
24 Q. (Continuing) -- is that correct? 24 located on it, the proposed site. Andit'son a
25 A No. 25 200-foot-to-an-inch scale. And you can see the main
45 47
1 Q Did you prepare the alternative site maps that you 1 highway and other existing roads into the site and the
2 testified about here earlier, the individual ones for each 2 wmining. You can see where all the grassland and the
3 site, yourself? 3 mountains are.
4 A Yes, 1 did. 4 Q. Do you know when that photo was made or how recent
5 Q. And you have true and correct copies of these maps 5 itis? It's post-mining obviously; is that correct?
6 with you; is that correct? 6 A Yeah, it's post-mining. And it's probably -- I'd
7 A Yes, they are. 7 hate to say for sure, but no more than three years old, I
8 Q. What does that show? What do all those maps 8 would think.
9 collectively show about the area? Is it on a topographic g Q As you look at that map, let me ask you this. Is
10 map, oris it on an aerial photo or what it is? 10 there anything that changes about your opinion as to the
1 A I used a topographic map in general, to lay 11  selection of this original site and its desirability over
12 everything out. If we're trying to pick up some specific 12 the alternative sites that Ms. Cummings proposed? Does
13 detail, aerial map is shown underlying the contours from 13 anything change about that?
14 the topographic map. 14 A No, no. The site as shown on this map has a better
15 Q. And does that map you've got in front of you, 15 view of Smoot Creek, Highway 15, and Dry Fork than any of
16 alternative site map, aerial photos of the actual entire 16 the other sites that we’ve looked at.
17 area in guestion? 17 Q. Is that then just a map of the entire area on what
18 A Yes, it is. 18 kind of scale?
19 Q Now do you have any other maps or exhibits? You've 19 A One inch equals 200 feet.
20 told us about Exhibit 5, I think is the PVA map. What 20 Q. Was that submitted with the application, or do you
21 about Exhibit 62 Does that relate to this? 21 know?
22 A Well, we have Exhibit 5B in relation to the PVA map 22 A No. I made this as an exhibit for Marty that he was
23 that shows the PVA lines overlying a contour map to aid in 23 using for a hearing thing.
24 placement of the lines. 24 MR. KENDRICK: Off the record.
25 Q. And that's part of your Exhibit 5, as well? 25 CONTINUED QUESTIONS BY MR. KENDRICK:
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1 Q. Now a question has been raised by the intervener 1 the pillars, the mine pillars, are still in place
2 here about the location of the site that you've chosen in 2 supporting the main roof.
3 relation to mining, either past or past mining and/or 3 Q And what else is on that map that identifies or
4 future mining on her adjacent property. You've told us 4 helps to explain where that map came from and about when it
5 earlier this area has been surface mined; Is that correct? 5 was done?
6 A Yes, it is. 6 A I've got a legend on it. It's called a final map
7 Q And what seam or seams of coal were mined at the 7 for W & P Coal Company Mine Number 3, and I'm trying to
8 tower site and the adjacent property in connection with 8 read the name. James Harry Fields was the engineer at the
9 that surface mining? 9 mine site that was responsible for this map, and it was
10 A The Hazard Number 4 seam was almost completely 10 signed 2/27/90.
11  removed in surface mine, and parts of the Whitesburg seam |11 Q. So right at 20 years ago?
12  and outcropping were removed. 12 A Yeah.
13 Q. And is that all the surface mining that's been done 13 Q. James Fields then was the engineer who signed off on
14 in connection with this area? 14  that as a final map. Tel the commission the significance
15 A Yes, it is. Yes, it is, in the immediate area. 15  of that with respect to the mine and the Whitesburg seam.
16 Q. Do you know about approximately when that was done 16 A Final map means that they were -- whoever was
17 and under what type of mine permit or anything? 17  responsible for the mining had pulled out of the mine, and
18 A. I've got a -~ let's see. I've got map, Manning Coal 18 this was a map showing everything that they had done while
19 cCorporation. Permit number was 8670335, and their mining | 19 they were there.
20 was done in the 1990's. I was trying to find an exact date 20 Q. And what does it show in relation to the tower site
21 on this map, but I don't see it right off. This map was 21  itself, where the tower site that's planned sits or is
22 signed in 2000. And this was probably a final map or awful 22 going to sit?
23 close to a final map; so aimost all the mining was 23 A Tower site sets over top of the mined area and the
24 completed by 2000. 24 significant pillar between the mine area and the outcrops
25 Q. Now so when you're talking about the surface mining, 25 right adjacent to the tower, but the area under the tower
49 51
1 the only surface mining that you're aware of was done by 1 has been mined and the pillars are still in place, all the
2 Manning Coal Company, and it was all completed by or before 2 mine pillars.
3 the year 2000; is that correct? 3 Q And Is the size, dimension and the ~-
4 A Around that date, yeah. 4 A The pillars -~
5 Q. And what about deep mining on this property? Has 5 Q (Continuing) ~- entries and so forth that was
6 there been any deep mining In this area? And tell us about 6 actually mined shown there?
7 that. 7 A Right. It shows the entry widths and the pillar
8 A The Whitesburg seam, which is about a hundred foot 8 sizes, which is fairly standard for supporting -~
9 under the proposed tower location, has been deep mined, a 2 Q That's the standard room-and-pillar method, right?
10 couple of deep mines. One was W & P Coal Company Mine 10 A Standard room-and-pillar method.
11 Number 3, and one was directly underlying the tower siteis |11 Q. So the tower site itself was undermined in what
12 MC & N Coal Company Mine Number 2. 12 seam?
13 Q How are you aware of this mining, this past mining? 13 A The Whitesburg seam.
14 A. I've got copies of the mine maps that were 14 Q. 1s what I just sald a fact, or does the mining
15 downloaded from the state site that all mine maps are 15 extend under the tower site, the proposed tower site?
16 stored under. 16 A Yes, it does.
17 Q. When you say the state site, what department of the 17 Q Now you said there are pillars left. What else is
18 state is that? 18  left between the surface and the former mine and the
19 A. It's Department of Mines & Minerals. 19  pillars that were mined?
20 Q. And that's In Frankfort? 20 A Well, the Whitesburg coal seam is approximately a
21 A, In Frankfort, yeah. 21 hundred foot, or in the neighborhood of a hundred foot,
22 Q. Just tell the commission what's shown on this map in 22  below the elevation that we're going to set the tower on
23 relation to past or previous mining in the area. 23 now, but the Hazard Number 4 seam is about 40, 50 foot
24 A It shows that the Whitesburg seam near the proposed |24 above the Whitesburg seam. And that's what was surface
25 tower site has been mined by underground mine method and {25 mined. So you've got about 40 or 50 foot overlying the
50 52
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1  Whitesburg seam, and on top of that you've got 60, 70 to 80 1 coal mining in it. Almost anyplace that you build a tower
2 foot of overburden from the mining, the surface mining of 2 is over top -~ well, you're trying to get on top of a
3 the Hazard Number 4 seam. 3 mountain, you know, to get an advantage point. It's over
4 Q. When you say overburden, what does that include in 4  top of a coal mine somewhere along the line. A lot of it
5 that 60 to 70 foot? 5 is surface mined any more. It's hard to find a location on
6 A Well, actually I probably shouldn't say overburden. 6 top of the mountain that's not had some surface mine. So
7 Backfill. You've 60 to 70 foot of backfill material, which 7 it's common to build a tower in a place like this.
8 was blasted rock that was moved around to mine Number 4 8 Q You're aware of other towers?
9 seam. 9 A Yes.
10 Q. And what underlies that overburden, that soil that 10 Q. Now you said there are coal pillars. What's left
11  was placed there? 11 in the coal mine that helps support the tower, if
12 A About 40 to 50 foot of the original rock between the 12 you -- you mentioned pillars. Is there anything further
13 overburden and the Whitesburg seam. 13  you can comment about specifically from that map with this
14 (WHEREUPON, AN OFF-THE-RECORD DISCUSSION 14 site?
15 WAS HELD; AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.) | 156 A, Well, this is standard room-and-pillar mining.
16  CONTINUED QUESTIONS BY MR, KENDRICK: 16 Entries are about -- entry crosscuts are about 20-foot
17 Q So between the pillars from the Whitesburg seam and 17 wide. Pillars left in place are about 40-foot square,
18 the surface, there's 60 to 70 feet of overburden. And 18  which is more than adequate to hold up what's over top of
19  about what portion of that wauld be rack ~- 19 it. There would be no general, general falls from that
20 A About 60. 20 configuration.
21 Q (Continuing) -~ above the old mine? 21 Q. And does that include once the tower itself is
22 A There's about 40 to 50 foot of rock overlying the 22 bullt?
23 Whitesburg seam, plus 50 to 70 foot of overburden on top of 23 A The tower would be insignificant weight on that,
24 that. 24 MR. KENDRICK: Off the record.
25 Q Oh, I understand that. 25 {WHEREUPON, AN OFF-THE-RECORD DISCUSSION
53 55
1 A So that’s around a hundred, 110 foot from the 1  WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.)
2 Whitesburg seam to the tower site in elevation. 2 CONTINUED QUESTIONS BY MR, KENDRICK:
3 Q In your opinion and based on your experience, your 3 Q. Now let me ask you this. When you've got this map
4 training as a professional engineer, is the amount of cover 4  here, Exhibit --
5 that's left there and the fact that -- there are pillars 5 A Seven?
6  under this site; is that correct? 6 Q. (Continuing) ~- Number 7, that is the official map
7 A That's correct. 7 that's filed as the final map with Mines & Minerals, if 1
8 Q As a result of that, should that be sufficient cover 8 understand; is that correct?
9 to afford adequate stability to the tower once it's built? g A That's correct.
10 A That is sufficient support to hold up the rock and 10 Q. Now have you done any work yourself or made any kind
11 the overburden. The coal and the mine will not crush out 11  of changes on the copy that we're looking at today?
12 and the whole thing won't fall down. That's not to say 12 A The only thing I've done to it, is I've located the
13 thatin some of the entries, the 20-foot-wide entries that 13  tower on the map.
14 there won't be some falls in those entries, but you've got 14 Q. Is that identified in some way that it's readily
15 40 foot of rock over top of them, It would be hard for 15  observable by the commission? How is that shown on the
16 the faii to penetrate that full 40 foot. And if it did, 16 map?
17 you'd have 70 foot of overburden placed over top of that, 17 A 1t shows a triangle to represent the tower location
18 and that would cushion and dampen the effects on the 18 with a circle around it.
19  surface. 19 Q How large is that circle?
20 Q. Let me ask you: Are you aware of other tower site 20 A That's about 500 foot, two-and-a~-half-inch diameter.
21 facilities in eastern Kentucky that have basically the same 21 Q The so-called 500-foot radius?
22  substructure, that is previous mining, rock, overburden and 22 A Right.
23  soil? 23 Q And you added that -~
24 A Well, about -- there's coal mines all over eastern 24 A Right.
25 Kentucky. It's hard to find a mountain that don't have 25 Q (Continuing) -- to an official copy of this map that
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1 you've downloaded from Mines & Minerals; is that correct? 1 we're mining now.
2 A Right. And what I added is in red. It's red on the 2 Q. Would you identify --
3  map. 3 A I have put the --
4 Q. Now I take it that further mining in that Whitesburg 4 Q. Let me try to clarify, if I understand. Does it
5 seam in that area is, and especially the area under the 5  show any further mining plan planned in the immediate
6 tower, is not likely; is that correct? 6 future that undercuts or goes under this tower site?
7 A No. It would be completely uneconomical to even, 7 A No, it doesn't. It doesn't show anything at the
8 even think about it. You've got 70, 80 foot of overburden 8 tower site. No. It's just --
9 on top of it, and it'd cost too much to move it to get to 9 Q No further mining is planned on the basis of this
10 it 10 map by Sapphire Mining under the tower site; is that
11 Q So there'll be no more mining in that seam in the 11 correct?
12 vicinity of the tower; is that correct? 12 A Right. In those two seems there: Hazard 4 --
13 A 1In the actual location of the tower? I can't 13 Q. What seams are affected here or shown on this map?
14 foresee any mining in the Whitesburg or the Number 4 seam. 14 Or seam or seams?
15 Q. Based on what we talked about so far, do you see any 15 A It shows Hazard Number 4 seam plan and the
16  impact to Ms. Cummings's property, property that she owns 16  Whitesburg seam plan.
17  herself, the Lee Etta Cummings property, from the location 17 Q. And those have already been mined. So there's no
18  of the tower or the configuration of the substrata under 18 concern, as you told us earfier, about mining in those
19 it? 19  seems under the area; is that correct?
20 A 1 don't see how it could possibly have any effect on 20 A Right.
21  her property. 21 Q. I don't understand then. What is it showing is
22 Q. Let's move on from this exhibit, and let me ask you 22  planned for this area?
23  are you aware of further mine plans or proposed mining 23 A it shows what Sapphire is planning to do in an
24 which is in this vicinity of the tower site? 24 adjacent area around the tower site.
25 A Yes, I am. That's a mine map from Sapphire Coal 25 Q. What seam or seams?
57 59
1 Company that was presented to me from Fred Wells. It's not 1 A Same seams as the Hazard Number 4 and Whitesburg.
2 an official map, but it is a map showing their current 2  And it shows what's possibly left that they could mine.
3 state of planning. 3 Q. So that shows a previous mining and the planned
4 Q. And is that the type of information that you rely on 4 mining in the same seams; is that correct?
5 in your work as a mining engineer that you get from other 5 A Right, uh-huh.
6 mining engineers? 6 Q. And does it or does it not involve the tower site
7 A Yes, it is. 7 area?
8 Q. Is Mr. Webb an engineer? 8 A It does not involve the tower site area. It is the
9 A Yes, he is. He's an engineer for Sapphire Coal. 9 area around it, say, within a half a mile.
10 Q. And does it appear that that map -- just tell us 10 MR, KENDRICK: Off the record,
11 what that map is, what it purports to show or what the 1 (WHEREUPGON, AN OFF-THE-RECORD DISCUSSION
12  legend shows or whatever. 12 WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.)
13 A Well, it shows what's been mined in the past in the 13  CONTINUED QUESTIONS BY MR. KENDRICK:
14 area and it, as far as — 14 Q. What does that show with respect to the company's
15 Q. Does that show the Whitesburg seam you talked about 15  plans?
16  earlier? 16 A. It shows what they've got planned and actually
17 A, The Whitesburg and the Hazard Number 4 seams are 17  working on permitting at this time. And that area is
18 both represented in this. 18 probably close to half a mile from the tower site. Now ~--
19 Q. The strip mine seam, also? 19  but it does show that there's some.
20 A Yeah. 20 Q. How Is that shown on the map?
21 Q. Is that correct? 21 A Oh, it's listed in the Jegend. It's a lot of
22 A Right. 22 different colors and different symbols. It's fairly
23 It shows the mine works that were done before and 23 complicated, but they all overlie each other. So you have
24  shows their plan, their mine plan for the future on this. 24  to set and look at it a long time to figure it out.
25  And it doesn't show anything within the area right where 25 Q. Well, the Public Service Commission of Kentucky, I'm
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1 going to tell you, can figure it out. 1  you need?
2 A Well, it's on there. It can be figured out, but you 2 A A ruler. I can get it.
3  have to study it. 3 Probably about 3500, 4,000 feet.
4 Q. Well, you study it for the commission and for this 4 Q. The proposed mining is surface mining; is that
5 poor attorney who's not a mining expert. Show us first the 5 correct -
6  tower site on this map. 6 A Correct.
7 A {WITNESS SO DID.) 7 Q (Continuing) -- to the southwest?
8 Q.  And does that have the 500-foot radius, and how is 8 A Uh-huh.
9  the tower site shown? g aQ And it's 3500 -
10 A That's just a circle, a small circle, and the 10 A Thirty-five hundred to 4,000 feet away from the
11 500-foot radius around it. 11  proposed tower site.
12 MR. KENDRICK: Go off the record. 12 Q. Should mining in that area in any way affect the
13 (WHEREUPON, AN OFF-THE-RECORD DISCUSSION 13 tower?
14  WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.) | 14 A, Normally you don't start restricting your blasting
15  CONTINUED QUESTIONS BY MR. KENDRICK: 15 until you get within a half of mile of it.
16 Q What does that show about the tower site? 16 Q So the answer is, no, it shouldn't affect it at all?
17 A It shows that it's overlying previous mine works in 17 A It shouldn't affect it.
18 the Whitesburg seam. 18 Q. Should the presence of the tower affect the proposed
18 Q. That you told us about earlier; is that correct? 19 mining to the southwest?
20 A Right, right. That there's been previous mining on 20 A None.
21 the contour of the Whitesburg seam and that there's 21 Q. All right. Now again directing your attention to
22 adjacent mines in the Whitesburg and the Number 4 seam as 22  the tower site, does this map show proposed mining in
23 shown on it. And if you move farther to the southwest, you 23 closer proximity to the tower and, if so, tell us about
24 get to the area that they're planning on mining now. 24  that and how it's located and shown?
25 Q. As you go southwest on this map; is that correct? 25 A The map itself doesn't show any proposed mining
61 - 63
1 A Correct. . 1 closer than that, but in conversation with Fred, he pointed
2 Q All the mining that is shown from the tower site to 2 outl the areas between the outcrop and the mine, these areas
3 the southwest that's on this has already been done; is that 3 here, as being possible to mine later on.
4 correct? 4 Q. Would that be surface mining?
5 A It's aiready been done, right. 5 A Surface mining, yes.
6 Q. Now show us as to the proposed or planned or likely 6 Q. You said a phone conversation with him. About how
7  mining that Sapphire has shown. 7 many areas are you talking about there and --
8 A Whitesburg Mining is this area shaded in the orange 8 A That's about ~~
9 dashes, dashed dots, and that's proposed mining right g Q (Continuing) -~ tell us how far it is from the
10  there. 10  tower?
11 Q. Would you write that in your handwriting on that 11 A About three areas. One area will be just beyond the
12  map? 12 500-foot limit from the tower, and it's questionable
13 A Okay. And that's listed in the legend, also, as 13  whether it'd be mined but it's possible. And then you get
14 proposed mining. You aiso have purple as proposed mining. 14  on out to about 1500, 2,000 foot from the tower, and
15  This does. That also is proposed new mining. 15 there's some room for some contour mining and stripping on
16 Q. And that is what seam, sir? 16 i, surface mining.
17 A Whitesburg. It's just a different type of mining. 17 Q But, again, I take it that since those areas that
18 It's contour mining. The other was full service mining. 18  you've just testified about are not shown in any particular
19 Q So that's contour mining? 19 color on the map, that that's questionable as to whether
20 A Uh~huh. 20  those areas will be mined or whether the -
21 Q. Not underground, correct? 21 A Yes, itis.
22 A Correct. Of course, you got this over here. 22 Q (Continuing) -- reserves are recoverable there?
23 Q.  well, let's stick to the southwest. 23 A Right.
24 A Okay. That's extent of the proposed mining. 24 Q. Making it feasible to mine; is that correct?
25 Q. And how far away for the proposed mining -~ what do 25 A I think so.
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1 Q. And is that probably why they're not shown on that 1 Q. So this is not something that should affect the

2 map? 2 recovery or the amount of the recovery of coal and

3 A That would be the assumption you would make on that. 3 generally does not, but would not in this case. Is that

4 Q And if those are mined, should those areas affect 4 what you're saying?

5 the tower or the tower affect the recovery of coal in those 5 A That's right.

6 areas? 6 Q. Now is there any other mining? Is that all the

7 A The blasting would have to be restricted any time 7  mining to the southwest that's either shown on this map or

8 they get within a half a mile of the tower. The amount of 8 that you can reasonably project?

9 explosives that they're allowed to use is dependent on the g9 A Yes.

10 distance from the nearest structure to the shot that 10 Q Now what about in the 500-foot radius itself of the
11 they're putting off. So they may have to restrict the 11  tower? Is there any other mining shown?
12 amount of powder that they use in a blast. 12 A Not in the Whitesburg and the Hazard Number 4 seams,
13 Q. That's the coal company; is that correct? 13  but there's a Elkhorn seam located quite a bit of distance
14 A That's correct. 14 underground: Three or 400 feet.
15 Q. Is that a blasting regulation? 15 Q. How is it shown?
16 A Yes, it is. 16 A. It's not shown on the permit map at all, but it is
17 Q And that's under the Mines & Minerals regulations? 17 shown on a separate map of -~ mined underground work map.
18 A Mines & Minerals and the permits and the federal, 18 Q. Did Mr. Webb supply you this information?
18 MSHA. 19 A No, he didn't. I picked this up off the state site,
20 Q. So basically 1 heard you say the biasting and the 20 also. All underground mine maps are picked up off the
21  amount of powder or other substances that permit the 21 state site.
22  blasting would have to be reduced. The law is it has to be 2 Q Let me ask you. Mr. Webb is an engineer with
23  reduced within that area; is that correct? 23  Sapphire, and what you've shown on Exhibit Number --
24 A Correct. It's a formula that you work through for 24 A Nine?
25 the distance of a structure. 25 Q. (Continuing) -- nine, came from him as to mining
65 67

1 Q. And that applies to anything a half a mile of a cell 1 this?

2 tower; is that correct? 2 A It's an unofficial representation of their plan at

3 A Right. 3 the time he sent it to me.

4 Q Now as you look at the proposed mining that's shown, 4 Q. All right. Now what's the difference between that

5 and what Tl call the "iffy" mining that might be mined 5 map and the map that you've just pulled out here, which

6 later according to Mr. Webb, if it every is mined, that 6 1I'll refer to as -- is it pre-marked a Exhibit 107

7 lies to the southwest, is there any of that coal that you 7 A Exhibit 8.

8 seein those areas or should that -- should the amount of 8 Q Exhibit 8. Weli, tell me about that.

9 coal recoverable be affected by the blasting regulation 9 A Well, that shows the Elkhorn seam underlying the
10 you've told us about by reason of the presence of the 10 proposed tower site and the mines in it. That's been mined
11 tower? 11 extensively over the years by Golden Oak Mining Company,
12 A I don't -~ I don't see any reason. It may be 12 Cook & Sons and now Sapphire Mining. There's a lot of old
13 slightly more expensive to reduce the size of the shots, 13 mine works located in the Elkhorn seam.

14  the blast area. 14 Q. Where is the tower site shown on this map?
15 Q You have to do more blasting; is that correct? 165 A Here. It's located in red, also. About the center
16 A Right. But I don't see anything that would prevent 16 of the map.
17 them from continuing to mine. 17 Q. Did you mark that?
18 Q. well, let me ask you this. Is this a common fact 18 A 1 marked that.
19 and a common occurrence in a coal mining operation around 19 Q. And put the 500-foot radius? Just like some of
20 here? 20 these other maps?
21 A Always, every day. All -- all around us. They‘re 21 A It doesn't have the 500-foot radius on it, but it
22 mining within a half a mile of something. A half a mile is 22 does have latitude and longitude.
23 a pretty good area. And any time you're mining, you're 23 Q. And what previous mining does it show in the Elkhorn
24  within a half a mile of something. So almost all shots are 24  seam there --
25 weighted according to the structures. 25 A It shows --
66 68
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T Q (Continuing) -- with respect to the tower site? 1 Q.  Then Exhibits 4 and 5 are the PVA exhibits; is that

2 A It shows four or five different mines that they've 2 correct?

3 approached this area from different directions, and none of 3 A Right. Four is the alternate sites.

4  them have made it to the area where the tower is at. And 4 Q. Okay. And 4 is the alternate sites.

5 it shows their proposed mine plans that they've got for 5 Then what about the PVA exhibit? What number?

6 their active mines now, and they cut off before they get 6 A That's five. And the property survey is 3.

7 within the tower site location. So they're not showing 7 Q What about the other exhibits?

8 anything propased to be mined exactly where the tower is 8 A These are ail maps prepared by other people, and I'm

9 at 9 just looking at them. I just put--

10 Q. So in the proposed plans there is no disturbance 10 Q What exhibit numbers?
11 planned or proposad with respect to the tower site; is that 1 A I tried ta approximate the site on each one of these
12 correct? 12 maps so you could see what it looked like. That's it.
13 A That's correct. 13 Q. Sa those are exhibit numbers what?
14 Q As far as coal mining the Elkhorn seam? 14 A Six, seven, eight and nine.
15 A Right. i5 Q. Those were prepared by others and not submitted in
16 Q. All right. What about the past mining? 16  connection with your application?
17 A The past mining doesn't reach to the tower either. 17 A That's right.
18 1t shows it probably being at least 2,000 foot away all the 18 Q. That is EKN?
19  way around the tower site. 19 A That's right.
20 Q. Sa in the Elkhorn seam, there's been no undermining 20 Q. Are all those maps, Exhibits 6 through 9, maps that
21  of the tower and no undermining in the Elkhorn seam planned 21 are normal for you to rely on in your everyday activities?
22  of the tower site; is that correct? 22 A Evaluation of the site, yes, it is.
23 A By Sapphire Mining. 23 MR. KENDRICK: That's all.
24 (WHEREUPON, AN OFF-THE-RECORD DISCUSSION 24 (TESTIMONY CONCLUDED,)
25  WAS HELD, AFTER WHICH THE FOLLOWING PROCEEDINGS OCCURRED.) | 25
69 71

1 CONTINUED QUESTIONS BY MR. KENDRICK:

2 Q You're aware of no plans by any other company in the

3 immediate future then other than Sapphire regarding the ) CERTIFICATION OF REPORTER

4  Elkhorn seam or mining under it, is that correct, or mining 2

5  under the tower; is that correct? 3

6 A There was nothing posted on the Internet at the time 4 STATE OF XENTUCKY)

7 1done this. i :

6 COUNTY OF MARTIN )

8 Q That's good. ;

9 Do you consent for these nine exhibits that you've 8 I, DENISE M. GAUZE, the undersigned Notary
10 testified here about today to be filed with the Public 9 Public in and for the State of Kentucky at lLarge, certify
11  Service Commission? I know some of them already are, 0 Ehat the facts stared in the caption herets are true; that
12 but — i1 at the time and place stated in said capticn, the witness

12 named in the caption hereto personally appeared before me
13 A The exhibits that I've signed are prepared by me, 13 and that after being by me duly sworn, was questioned by
14 and I could stand behind all those. These other exhibits 14 Counsel for East Kentucky Network d/b/a Appalachian
15 are things that I picked up from different sources, and X 15 Wireless; that said testimony was taken down in stenmotype
16 Can’t take responsibility o 18 by me and later reduced to a computer-aided transcription
7 a Let's Identify those then. AS you go back through 17 under my supervision; and that the.foregoing is a true and

18 camplete record of the testimony given by sai‘d witness.
18  those exhibits, just tell us which exhibit numbers were 29 My commission expires: November 17, 2016.
19  picked up from different sources. 20 IN TESTIMONY WHEREOF, I have hereunto set my hand on
20 A One through five I done. It's all mine. 2L the day of e 2009,
21 Q. And that's already turned in, to your Knowledge? :
22 A welno. iy T Bl
23 Q. Exhiblt 1 through 3 were turned in, is that correct, 25
24  as part of your application? 2
25 A Yeah, right.
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LEASE LOT DESCRIPTION
Property of
Connie Sturgill, Dale Ray Brown, Raymond & Beryl Brown
309 Raymond’s Branch Road
Whitesburg, Ky 41824
Near Van in Letcher County
September 16, 2008

A portion of the property lying within the tract of land located on Dry Fork in
Letcher County Kentucky, near the community of Van. Being a part of the same land
conveyed by deed from Billy Royce Brown and Thelma Brown to Raymond & Beryl Brown,
and recorded in Deed Book 182 Page 139 of the Letcher County Court House. Also being a
part of the same land conveyed by deed from Raymond and Beryl Brown to Connie Sturgill
and Dale Ray Brown and recorded in Deed Book 394 Page 614 of the Letcher County
Court House.

Unless stated otherwise, any monument referred to herein as “set iron pin with cap”
is a set ¥4” diameter rebar, at least eighteen (18”) in length, with a plastic cap stamped “LS-
2259”. All bearings stated herein are referred to the NAD83 KY South State Plane
Coordinate System. This survey preformed by James W. Caudill, .S2259, on September 16,
2008.

Iease Lot Al

Beginning on a set iron pin with cap marked LS2259 at NAD 83 coordinates North-
1949378.29ft and East-2480073.97ft and located North 51 deg 50 min 03 sec East. 653.02
feet from a found iron pin on top of the ridge; thence severing the land of Raymond &
Beryl Brown (Book 182 page 139) and the property of Connie Sturgill and Dale Brown
(Book 394 Page 614) North 36 deg 22 min 31 sec West, 94.26 feet to a set iron pin with cap
marked 1s2259 on hillside by 3” tree, North 46 deg 26 min 56 sec East, 175.86 feet to a set
iron pin with cap marked 152259 near the road, South 37 deg 39 min 24 sec East, 152.09 feet
to a set iron pin with cap marked 1s2259 near the edge of road, South 65 deg 00min 42 sec
West, 181.45 feet to the beginning. Containing a calculated area of 21685 sq ft or 0.50 acres.

This survey was performed on September 16, 2008 by James W. Caudill, a Kentucky

Licensed Professional Land Surveyor No. 2259. R
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SITE INSPECTION
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