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R E T A n  ELECTRIC SERVICE AGREEMENT 

This RETAIL ELECTRIC SERVICE AGREEMENT (this “Agreement”) is dated as of 
1, and made by and between KENERGY COW., a Kentucky rural electric 

cooperative corporation (“-), and ALCAN PRIMARY PRODUCTS CORPORATION, a 
Texas corporation (“m). 

RECITALS 

A. Kenergy currently supplies and delivers lo Alcan, the owner and operator of an 
aluminum reduction plant in Sebree, Kentucky, electric energy and related services pursuant to 
an Agreement for Electric Service, dated July 15, 1998, between Henderson Union Electric 
Cooperative Corp., Kenergy’s predecessor-in-interest, and Alcan Aluminum Corporation, 
Alcan’s predecessor-in-interest (the “Existing Alcan Agreement”). 

B. Kenergy currently purchases electric energy and related services for resale to 
Alcan from Western Kentucky Energy Corp., an affiliate of E. ON US., LLC, formerly known 
as LG&E Energy Corp. (together with its affiliates and parent, collectively, “=), under an 
Agreement for Electric Service, dated as of July 15, 1998, with Kenergy (the “Kenerw/LG&E 
Contract”) I 

C. Kenergy also currently purchases additional electric energy and related services 
for resale to Alcan, to serve the energy requirements of Alcan not provided by LG&E, from 
third-party energy suppliers, including Big Rivers Electric Corporation (“Big Rivers”), an 
electric generation and transmission cooperative of which Kenergy is a Member. 

D. The Existing Alcan Agreement and the Kenergy/LG&E Contract were entered 
into in connection with the consummation of a series of transactions implementing the First 
Amended Plan of Reorganization of Big Rivers, as part of which, among other things (i) Big 
Rivers leased its generating facilities to LG&E, and (ii) Big Rivers entered into a power purchase 
arrangement with L,G&E whereby LG&E supplied Big Rivers with electric energy and related 
services for resale to its Members. 

E. Big Rivers, Kenergy, LG&E, Century Aluminum of Kentucky General 
Partnership (“Centuw”), and Alcan have agreed to enter into a series of transactions referred to 
herein as the New Transaction and the IJnwind Transaction, as defined below. 

F. In connection with and as a condition to the Unwind Transaction, Kenergy and 
Big Rivers have agreed to enter into a wholesale electric service agreement, dated as of the date 
hereof, for the purchase and sale of electric energy and related services for resale by Kenergy to 
Alcan (“Alcan Wholesale Agreement”). 

G. In connection with and as a condition to the Unwind Transaction and the Alcan 
Wholesale Agreement, Kenergy will supply and deliver, and Alcan will purchase, retail electric 
service on the terms and conditions set forth herein 
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AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the mutual covenants 
hereinafter set forth, the Parties, intending to be legally bound, hereby covenant and agree as 
follows: 

ARTICLE 1 

DEFINITIONS AND RULES OF INTERPRETATION 

1.1 Definitions. Capitalized terms when used in this Agreement have the meanings 
specified herein, including the definitions provided in Article 1, unless stated otherwise or the 
context requires otherwise. 

1.1.1 Accounting Principles: Generally accepted accounting principles 
consistently applied or, if generally accepted accounting principles in accordance with the 
uniform system of accounts of an applicable Governmental Authority or RUS are required, the 
generally accepted accounting principles consistently applied in accordance with such uniform 
system of accounts, each as in effect from time to time. 

1.1.2 Affiliate: With respect to a specified Person, another Person that directly, 
or indirectly through one or more intermediaries, controls or is controlled by 01 is under common 
control with the specified Person. For avoidance of doubt, no Member is an Affiliate of Big 
Rivers. 

1,1.3 Agreement: As defined in the Preamble 

1.1.4 &: As defined in the Preamble, 

1.1.5 Alcan Guarantee: As defined in Section 13.3 

1.1.6 Alcan Parent: Alcan Corporation, a Texas corporation, and parent 
corporation of Alcan. 

1.1.7 Alcan Wholesale Agreement: As defined in the Recitals. 

1.1.8 Ancillarv Services: Those services that are necessary to support the 
transmission of Energy from resources to loads while maintaining reliable operations of Big 
Rivers’ transmission system, as set forth and described in the OATT. 

1.1.9 Applicable Law: All laws, statutes, codes, treaties, ordinances, judgments, 
decrees, injunctions, writs, orders, rules, regulations, interpretations, issuances, enactments, 
decisions, authorizations, permits or directives of any Govemmental Authority having 
jurisdiction over the matter in question. 

1.1 I IO Applicable Percentage: The percentage determined in each Fiscal Year 
that is the quotient of the Base Demand divided by the sum of the Base Demand and the “Base 
Demand” as defrned in and as then in effect under the Century Retail Agreement. If the Century 
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Retail Agreement is terminated or no longer in effect for any reason, Century’s “Base Demand” 
shall be deemed to be 482 MW for purposes of calculating the Applicable Percentage. 

1.1 “1 1 Avoidable Base Charge: The amount in any Billing Month equal to the 
sum ofi 

(a) the product of(i) the sum of the Base Rate, the FAC Factor, the 
Environmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment Factor, and 
(ii) the amount of Base Fixed Energy that was made available by Alcan to Big Rivers for Surplus 
Sales, regardless of whether Big Rivers was able t o  sell such Energy as Surplus Sales; 

(b) plus the product of (i) the sum of the Base Variable Rate, the FAC 
Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment 
Factor, and (ii) the amount o f  Base Variable Energy that was made available by Alcan to Big 
Rivers for Surplus Sales, regardless of whether Big Rivers was able to sell such Energy as 
Surplus Sales; and 

(c) le55 the product of (i) the sum of the Base Variable Rate, the FAC 
Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment 
Factor, and (ii) any Base Fixed Energy or’ Base Variable Energy made available by Alcan to Big 
Rivers for Surplus Sales that was neither metered at the Point of Delivery nor sold by Big Rivers 
as Surplus Sales. 

Sample calculations of the Avoidable Base Charge are set forth in Exhibit A. 

1.1.12 Back-Up Energy: For any Hour in a Billing Month, the amount of Energy 
metered at the Point of Delivery during such Hour, less the sum of (i) the Base Demand per Hour 
less Base Curtailed Energy in such Hour, and (ii) any Supplemental Energy metered at the Point 
of Delivery during such Hour; provided, that the amount of Back-up Energy may not be less 
than zero. 

1 I 1.1 3 Back-Uu Enerav Charge: As defined in Section 4.4. 

1.1.14 Base Curtailed Energv: For any Hour in a Billing Month, the amount of 
Energy that is either (a) curtailed by Alcan pursuant to Section 4.13.2, or (b) sold by Big Rivers 
to one or more Third Parties pursuant to (i) Section 4.13.3 as Economic Sales, (ii) Section 10.1 
as Surplus Sales, (iii) Section 10.2 as Undeliverable Energy Sales, or (iv) Section 10.3 as Potline 
Reduction Sales. 

1.1.15 Base Demand: 368 MW, or such other amount of electric demand agreed 
in accordance with Section 3.1, integrated over an Hour. 

1.1.16 Base Enerm Charge: As defined in Section 4.2 

1,1.17 Base Fixed Energy: For any Billing Month, the product of (a) the Base 
Demand, (b) the number of Hours in the Billing Month, and (c) 0.98. 
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1.1.18 Base Hourly Enerav: For any Hour in a Billing Month, the amount of 
Energy equal to the sum of (a) the Energy metered at the Point of Delivery during such Hour less 
Supplemental Energy metered at the Point of Delivery, if any, and (b) Base Curtailed Energy; 
provided, that for purposes of calculating Base Hourly Energy, the sum of clauses (a) and (b) 
above during any Hour shall not exceed the Base Demand per Hour. 

1 1 ,, 19 Base Monthlv Energy: The sum of the Base Hourly Energy for all Hours 
of a Billing Month. 

1.1.20 Base Rate: The rate, expressed in dollars per MWh, resulting from the 
application of the Large Industrial Rate to a load with a 98% load factor, plus $0.25 per MWh. 

1.1.21 Base Variable Enerq: For any Billing Month, Base Monthly Energy less 
Base Fixed Energy, whether positive or negative. 

1.1.22 Base Variable Rate: The rate, expressed in dollars per MWh, equal to the 
sum of (i) the “FAC Base” with respect to Big Rivers’ Tariff, (ii) the “Environmental Surcharge 
Base” with respect to Big Rivers’ Tariff, and (iii) the “Purchased Power Base” as defined in 
Appendix A. 

1.1 2 3  Big Rivers: As defined in the Recitals. 

1.1.24 Big Rivers’ Tariff: Big Rivers’ Rates, Rules and Administrative 
Regulations For Furnishing Electric Service, as filed with and approved by the KPSC. 

1.1.25 Billing Month: Each calendar month during the Service Period. 

1.1.26 Budnet: The annual operating and capital budget approved by Big Rivers’ 
Board of Directors that estimates all revenues and expenditures of Big Rivers for a specified 
Fiscal Year, as amended and in effect from time to time. 

1.1.27 Business Day: Mondays through Fridays of each week except legal 
holidays established by federal law in the United States of America or state law in the 
Commonwealth of Kentucky. 

1.1.28 Buy-Through Energy: As defined in Section 2.3.2(b). 

1.1.29 Buv-Through Enerq  CharPe: As defined in Section 4.3.2. 

1.1 .30 Century: As defined in the Recitals. 

1 I 1.3 1 Century Retail Agreement: The retail electric service agreement, dated as 
of the date hereof, by and between Kenergy and Century. 

1 I 1.32 Century Wholesale Agreement: The wholesale electric service agreement, 
dated as of the date hereof, between Big Rivers and Kenergy for the benefit of Century. 

1.1.33 Cut-Off Date: As defined in Section 10.3.6. 
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1.1.34 Economic Reserve: A reserve established by Big Rivers, which may be 
held by Big Rivers or another Person, in an initial principal amount equal to the sum of (a) $157 
million, and @) such additional amount as Big Rivers may desigpate on or prior to the 
consummation of the IJnwind Transaction, subject to increases or decreases resulting from 
earnings or losses thereon or expenditures therefrom. The amount designated by Big Rivers 
pursuant to clause @) above may not exceed (i) an amount equal to Big Rivers’ unrestricted cash 
on hand following the consummation of the Unwind Transaction less $125 million, and (ii) zero 
if Big Rivers shall not have prepaid at least $200 million of obligations owed to RUS debt as part 
of the Unwind Transaction. No additional principal amounts will be contributed by Big Rivers to 
the Economic Reserve after the Effective Date. 

1.1.35 Economic Sales: As defined in Section 4.13.3, 

1.1.36 Effective Date: As defined in Section 6.1. 

1 “1.37 Electric Services: Electric services, including capacity and associated 
Energy and Transmission Services, provided by Kenergy pursuant to this Agreement. 

1.1.38 m: The flow of electricity denominated in lcWh or MWh. 

1.1..39 Environmental Surcharge: As defined in Section 4.8.3 

1.1.40 Environmental Surcharge Factor: With respect to any Billing Month, a 
monthly environmental surcharge factor, expressed in dollars per MWh, that is calculated in 
accordance with the “Monthly Environmental Surcharge Factor” as defined in Big Rivers’ 
Environmental Surcharge Rider. 

1.1.41 Environmental Surcharge Rider: The Environmental Surcharge Rider to 
Big Rivers’ Tariff 

1.1.42 Equitv Development Credit: As defined in Section 4.10. 

1 1.43 Event of Default: As defined in Section 14.1 I 

1.1.44 Excess TIER Amount: The amount of the TIER Adjustment, if negative, 
with respect to any Fiscal Year. 

1 I 1.45 Excess Reactive Demand Char%: As defined in Section 4.6. 

1 I 1.46 Existing Alcan Agreement: As defined in the Recitals. 

1.1.47 m: The Fuel Adjustment Clause Rider to Big Rivers’ Tariff. 

1.1.48 FAC Charge: As defined in Section4.8.1. 

1.1.49 FAC Factor: With respect to any Billing Month, the fuel adjustment 
factor, expressed in dollars per MWh, that is calculated in accordance with the FAC in dollars 
per kWh. 
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1.1 S O  m: Federal Energy Regulatory Commission. 

1.1.51 b: An obligation to supply Energy subject only to the occurrence of an 
Uncontrollable Force. 

1 1.52 Fiscal Year: The fiscal year of Big Rivers. 

1 I 1.53 Governmental Authority: Any international, national, federal, state, 
territorial, local or other government, or any political subdivision thereof, and any govemmental, 
judicial, public or statutory instrumentality, tribunal, agency, authority, body or entity having 
legal jurisdiction over the matter or Person in question, including the KPSC; provided, however 
that the RUS is not a Governmental Authority for purposes ofthis Agreement. 

1 I 1.54 

1.1.55 Imputed Interest: As defined in Section 4.7.5(e). 

1.1.56 Interruptible Enerm: As defined in Section 2.3.2(a). 

1.1.57 Interruptible Enerw Charge: As defined in Section 4.3.1 

1.1.58 Interruptible Energv Terms: As defined in Schedule 2.3.2(a). 

1 I 1.59 Kenerev/LG&E Contract: As defined in the Recitals. 

1.1.60 Kpsc: Kentucky Public Service Commission. 

1.1.61 w: Kilowatt. 

1.1.62 m: Kilowatt-hour. 

1 ~ 1.63 Large Industrial Rate: Big Rivers’ Tariff Rate Schedule No. 7 and all 

or m: A clock hour or per clock hour, respectively. 

applicable rate adjustments thereto but exclusive of (a) the Rebate, (b) the FAC Factor and the 
Environmental Surcharge Rider, and (c) any roll-in of costs from the Regulatory Account. As of 
the Effective Date, the Large Industrial Rate will consist of separate rate components for demand 
and Energy consumption. The Large Industrial Rate subsequently may be defined in terms of 
more than two separate rate components, including, potentially, separate rate components for 
transmission services. For the avoidance of doubt, the Large Industrial Rate shall be determined 
without regard to the effect of the Surcharge, the Economic Reserve or the Transition Reserve. 

1 I 1.64 LG&E: As defined in the Recitals. 

1.1.65 Lockbox Ameement: The Security and Lockbox Agreement to be entered 
into among Alcan, Kenergy, Big Rivers and a depository bank prior to the Effective Date with 
respect to the payment of certain amounts due by Alcan to ICenergy under this Agreement. 

1.1.66 Market Energy: As defined in Section 2.3.2(c). 

1.1.67 Market Energy Charge: As defined in Section 4.3.3. 
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1.1.68 Market Reference Rate: For any Hour, a rate equal to the all-inclusive 
cost, including transmission and related charges on the transmission system of any Third Party 
(expressed in dollars per MWh), that Big Rivers estimates, in its sole discretion exercised in 
good faith, that it would have paid to purchase Energy from a Third Party if there had been no 
curtailment pursuant to Section 4.13.2 during such Hour. 

1.1.69 Members: The members of Big Rivers. As of the date hereof, the 
Members of Big Rivers are Jackson Purchase Energy Corporation, Kenergy, and Meade County 
Rural Electric Cooperative Corporation. 

1.1.70 Model: As defined in Section 1.2(0). 

1.1.71 Monthly Charge: As defined in Section 4.1. 

1.1.72 m: Megawatt. 

1,1.73 m: Megawatt-hour 

1.1.74 Net Margins: Net margins as determined by Accounting Principles. For 
the avoidance of doubt, Net Margins will include all operating and non-operating margins. 

1 I 1.75 Net Proceeds: The proceeds from the sale of Energy by Big Rivers to 
Third Parties, net of transaction costs, whenever incurred, and taxes, including Big Rivers’ 
estimated income tax liability on such proceeds without regard to any net operating loss carry- 
forward of Big Rivers existing on the date of the consummation of the Unwind Transaction, 
unless and to the extent Big Rivers reasonably determines that such net operating loss cany- 
forward otherwise would have expired unused. 

1.1,.76 New Facilities: As defined in Section 4.7.5(e). 

1.1.77 New Rateuayer: A Non-Smelter Ratepayer which is (i) interconnected 
directly with Big Rivers’ transmission system, and (ii) first receives electric service at a location 
served by a meter required for service at such location which meter was installed specifically for 
new service at such location after the Effective Date. For the avoidance of doubt, Southwire 
Company is not a New Ratepayer. 

1.1.78 New Transaction: The transactions by and between or among one or more 
of Kenergy, Alcan, Century and Big Rivers related to the supply of Electric Services to Alcan 
under this Agreement and “Electric Services” as defined in the Century Retail Agreement to 
Century including the Alcan Wholesale Agreement, the Century Wholesale Agreement, 
coordination agreements, lockbox agreements, and all other related agreements. 

1.1.79 Non-FAC Purchased Power Adiustment Charge: As defined in Section 
4.8.2. 

1.1.80 Non-FAC Purchased Power Adiustment Factor: A rate (expressed in 
dollars per MWh and calculated in accordance with Appendix A in dollars per kWh) for the 
recovery of purchased power costs that are not otherwise included in the FAC. 
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1.1 3 1  Non-Smelter Member Rates: Big Rivers’ tariff rates applicable to sales of 
electric services to Members for resale to Non-Smelter Ratepayers and all applicable rate 
adjustments thereto but exclusive of (a) the Rebate and (b) the FAC Factor and the 
Environmental Surcharge Rider. For the avoidance of doubt, the Non-Smelter Member Rates 
shall be determined without regard to the effect of the Surcharge, the Economic Reserve or the 
Transition Reserve. 

1.1.82 Non-Smelter Rateuavers: Retail ratepayers of the Members other than 
Alcan and Century. 

1.1 3 3  Notice of Interruption: As defined in Schedule 2.3.2(a). 

1.1.84 Notice of Termination for Closure: As defined in Section 7..3.1(b). 

1.1.85 m: Big Rivers’ Open Access Transmission Tariff as filed with FERC 
and found by FERC to constitute a reciprocal open access transmission tariff” 

1.1.86 w: Kenergy and Alcan. 

1.1.87 Permitted Interruption: As defined in Schedule 2.3.2(a). 

1 1.88 m n :  Any individual, Corporation, cooperative, partnership, joint 
venture, association, joint-stock company, limited partnership, limited liability company, limited 
liability partnership, trust, unincorporated organization, RUS or Governmental Authority. 

1 I 1.39 Point of Delivery: The existing set of meters at Big Rivers’ Reid 
substation or such other point of delivery mutually agreed by the Parties and Big Rivers 

1.1.90 Potential Tax Liability: As defined in Section 13.3. 

1.1.91 Potline Reduction: As defined in Section 10.3.1. 

1.1.92 Potline Reduction Sales: As defmed in Section 10.3.1. 

1.1.93 Potline Reduction Sales Agreement: As defined in Section 10.1.3. 

1 I 1.94 Prime Rate: The then-effective prime commercial lending rate per annum 
published in the “Money Rates” section of The Wall Street Journal. If The Wall Street Journal 
discontinues publication of the prime commercial lending rate, the Parties and Big Rivers shall 
agree on a mutually acceptable alternative source for that rate. 

1.1 “95 Prudent Utilitv Practice: Any of the practices, methods, and acts engaged 
in or approved by a significant portion of the electric utility industry during the relevant time 
period; or any of the practices, methods, and acts which, in the exercise of reasonablejudgment 
in light of the facts lcnown at the time a decision was made, could have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety and expedition. Prudent Utility Practice is not intended to be limited to the 
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optimum practice, method, or act to the exclusion o f  all others, but rather to be any and all 
acceptable practices, methods, or acts generally accepted. 

1.1.96 w: As defined in Section 4.9. 

1.1.97 Rewlatorv Account: The regulatory account containing purchased power 
costs to be recovered by Big Rivers from the Members with respect to sales to their Non-Smelter 
Ratepayers. 

1.1.98 Resoonse: As defined in Schedule 2.3.2fa). 

1 I 1.99 Restructuring: The occurrence of any of the following: 

(a) the merger, consolidation or other combination of Big Rivers or an 
Affiliate or a Member with any Person (including acquisition of another utility system) if 
following such transaction Big Rivers or its successor would have had sales of Energy to all 
Members or regulated customers on apro  forma basis in the prior Fiscal Year in excess of 105% 
of Big Rivers’ actual sales of Energy to the Members for such Fiscal Year; 

(b) 

(c) 

the acquisition of Big Rivers; or 

the admission of a new Member if following such admission Big 
Rivers would have had sales of Energy to all Members on apro,forina basis in the prior Fiscal 
Year in excess of 105% of Big Rivers’ actual sales of Energy to the Members for such Fiscal 
Year. 

1.1.100Restnlcturine Amount: As defined in Section 16.5.1 

1.1.101Retail Fee: As defined in Section 4.12. 

1.1 1 0 7 m :  United States Department of Agriculture Rural Utilities Service. 

1.1.103Scheduled Interruptible Energy: As defined in Schedule 2.3.2fa). 

1.1,104Sebree Smelter: The aluminum reduction plant owned and operated by 
Alcan, located at Sebree, Kentucky, including any expansions, additions, improvements and 
replacements thereof or thereto at the existing site. 

1.1 . I  OS=: SERC Reliability Corporation, a regional reliability organization. 

1 I 1.106Service Period: As defined in Section 2.1 I 

1.1.107Smelters: Alcan and Century. 

1.1.108Supplemental Enerpv: As defined in Section 2.3.2. 

1.1.109Supplemental Enerev CharPe: As defined in Section 4.3. 

1 I 1,llOSurcharee: As defined in Section 4.1 1. 
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1.1 I 1 1 1 Surplus Sales: As defined in Section 10.1.1. 

1.1.1 12Svstem Emergency: Any cessation of operation or reduction in the 
provision or delivery of Electric Services by Kenergy due in whole or in part to: (a) a 
disconnection of all or a portion of Big Rivers’ or Kenergy’s system from the transmission grid 
(other than as a direct result of Big Rivers’ or Kenergy’s gross negligence or willful misconduct), 
(b) a system emergency on the transmission grid of a Third Party, or (c) the occurrence of a 
condition or situation where the delivery of Energy to a transmission grid with which Big Rivers 
is directly interconnected or the making available of generation services or Transmission 
Services which could cause (i) h a m  to life or limb or imminent serious threat of harm to life or 
limb, (ii) material damage to Big Rivers’ or Kenergy’s system or any material component thereof 
or imminent danger of material damage to property, or (iii) other dangerous occurrences that Big 
Rivers or Kenergy believes, in the exercise of Prudent Utility Practice, should be prevented or 
curtailed. 

1.1 I 1 13 System Firm: An obligation to supply Energy from: 

(a) 

(b) 

Big Rivers’ owned or  leased generation facilities, 

Big Rivers’ contract with the Southeastern Power Authority 
(Contract No. 89-00-1501-637), or 

(c) Big Rivers’ Firm power purchase agreements with a term of two 
years or more which were not entered into for purpose of serving a specific non-Smelter load, 

in each case subject to the occurrence of an Uncontrollable Force or similar event of force 
majeure, a System Emergency or Big Rivers’ prior satisfaction of the Energy requirements of the 
Non-Smelter Members, the Smelters and Third Parties under power sales agreements entered 
into prior to the making of such obligation to supply Energy. 

1 . 1 . 1 1 4 ~ :  AsdefinedinSection7.1. 

1 ,, 1 1 15 Third Par&: A Person other than Kenergy, Alcan, Big Rivers or Century. 

1.1.1 16 Third Par& Supplier(sl: As defined in Section 2.3.2(c). 

1 I 1.1 17 m: The quotient for a Fiscal Year of (i) Big Rivers’ interest expenses 
plus Net Margins, divided by (ii) Big Rivers’ interest expenses; in each case, calculated in 
accordance with Accounting Principles. 

1.1.1 18 TIERAdiustment: As defined in Section 4.7.5 

1.1.1 19 TIER Adiustment Charge: As defined in Section 4.7.1. 

1.1.120 Transition Reserve: A reserve established by Big Rivers, which may be 
held by Big Rivers or another Person, in an initial principal amount equal to $35 million, subject 
to increases or decreases resulting from earnings or losses thereon or expenditures therefrom. No 
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additional principal amounts will be contributed by  Big Rivers to the Transition Reserve after the 
Effective Date. 

1.1.121 Transmission Charge: As defined in Section 4.5. 

1.1 I 122 Transmission Services: Network transmission services as described in the 
OA’M and Ancillary Services. Transmission Services are currently included in the Large 
Industrial Rate but may be unbundled in accordance with the terms and conditions of the Alcan 
Wholesale Agreement. 

1 “1.123 Uncontrollable Force: Any cause beyond the control of the Party unable, 
in whole 01 in p“t, to perform its obligations under this Agreement which, despite exercise of 
due diligence and foresight, such Party could not reasonably have been expected to avoid and 
which, despite the exercise of due diligence, it has been unable to overcome. Examples of events 
that may constitute the basis of an event which constitutes an “Uncontrollable Force” include: 
acts of God; strikes, slowdowns or labor disputes; acts of the public enemy; wars; blockades; 
insurrections; riots; epidemics; landslides; lightning; earthquakes; fires; storms; floods; 
washouts; mests and restraints of any Governmental Authority; civil or military disturbances; 
explosions, breakage of or accident to machinery, equipment or transmission lines; inability of a 
Party to obtain necessary materials, supplies or permits due to existing or future rules, 
regulations, orders, laws or proclamations of Governmental Authorities, civil or military; 
transmission constraints or System Emergencies; a forced outage of a generating unit or units 
preventing the physical delivery of Energy to Kenergy for resale to Alcan; and any other forces 
which are not reasonably within the control ofthe Party claiming suspension. “Uncontrollable 
Forces” do not include an insufficiency of funds or decline in credit ratings or customary, 
expected or routine maintenance or repair of plant or equipment. Nothing contained herein shall 
be construed to obligate a Party to prevent or to settle a labor dispute against its will. 

1.1 .I24 Undeliverable Enerw Sales: As defined in Section 10.2.1. 

1.1 I 125 Unwind Transaction: The consummation of the transactions contemplated 
on the date of the “Closing” as defined in and pursuant to the Transaction Termination 
Agreement among Big Rivers, LG&E Energy Marketing Inc., and Western Kentucky Energy 
corp. 

1.2 Rules of Internretation. Unless otherwise required by the context in which any 
term appears: (a) capitalized terms used in this Agreement will have the meanings specified in 
this Article 1 unless the context requires otherwise; (b) the singular will include the plural and 
vice versa; (c) references to “Recitals,” “Articles,” “Sections,” “Exhibits” or “Schedules” are to 
the recitals, articles, sections, exhibits or schedules of this Agreement, unless otherwise 
specified; (d) all references to a particular Person in any capacity will be deemed to refer also to 
such Person’s authorized agents, permitted successors and assigns in such capacity; (e) the words 
“herein,” “hereof” and “hereunder” will refer to this Agreement as a whole and not to any 
particular section or subsection hereof; (f) the words “include,” “includes” and “including” will 
be deemed to be followed by the phase “without limitation” and will not be construed to mean 
that the examples given are an exclusive list of the topics covered; (9) references to this 
Agreement will include a reference to all exhibits and schedules hereto; (h) references to any 
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agreement, document or instrument will be construed at a particular time to refer to such 
agreement, document or instrument as the same may be amended, modified, supplemented or 
replaced as of such time; (i) the masculine will include the feminine and neuter and vice versa; 
(j) references to any tariff, rate, or order of any Governmental Authority will mean such tariff, 
rate or order, as the same may be amended, modified, supplemented or restated and be in effect 
from time to time; @) if any action or obligation i s  required to be taken or performed on any day 
which is not a Business Day, such action or obligation must be performed on the next succeeding 
Business Day; (I) references to an Applicable Law will mean a reference to such Applicable Law 
as the same may be amended, modified, supplemented or restated and be in effect from time to 
time; (m) all accounting terms not defined in this Agreement will be construed in accordance 
with Accounting Principles; (n) all references to a time of day shall be a reference to the 
prevailing time in Henderson, Kentucky; and (0) the financial and production cost models 
prepared by Big Rivers, including models filed with the KPSC, in connection with the 
application for approval of the Unwind Transaction and the New Transaction (the ‘‘Model”) have 
been prepared solely by Big Rivers and shall not be used by the Parties or any Governmental 
Authority to construe or interpret any provision ofthis Agreement. The Parties collectively have 
prepared this Agreement, and none of the provisions hereof will be construed against one Party 
on the ground that it is the author of this Agreement or any part hereof. 

1.3 Calculations and RoundinP. In making any mathematical calculation provided for 
or contemplated by this Agreement, the calculation will be made to six decimal places (rounded 
up if the numeral in the seventh decimal place is five or higher, and rounded down if the numeral 
in the seventh decimal place is lower than five). 

ARTICLE 2 

ELECTRIC SERVICES AND RATES 

2.1 Service Period Obligations. In accordance with the terms and conditions of this 
Agreement, Kenergy will supply, and Alcan will purchase, ElectTic Services for a period 
beginning at 12:OO:Ol A.M. on the day next succeeding the Effective Date and continuing until 
12:OO:OO midnight on December 3 I ,  2023, unless the Parties’ respective obligations to supply 
and purchase Electric Services are earlier terminated pursuant to the terms of this Agreement (the 
“Service Period”). 

2.2 Characteristics of Service. Electric service to be supplied by Kenergy to Alcan 
under this Agreement shall be nominally three-phase, sixty cycle at 161,000 volts or as otherwise 
agreed to by the Parties and Big Rivers. The Parties and Big Rivers will mutually agree on limits 
of the regulation of voltage but at no time may such regulation of such limits be inconsistent with 
standards required by applicable Governmental Authorities or any other organizations that 
establish reliability and electric operation standards for the region. 

2.3 Deliverv Oblieation. In accordance with this Agreement, during the Service 
Period, Kenergy will deliver, or cause to be delivered, at the Point of Delivery to Alcan Base 
Monthly Energy, Supplemental Energy and Back-up Energy. 
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2.3.1 Base Monthlv Energy.. Alcan may purchase in each Hour of the Service 
Period an amount of Energy up to the Base Demand per Hour. For billing purposes, Base 
Monthly Energy consists of two components: Base Fixed Energy charged at the Base Rate and 
Base Variable Energy (which may be either a positive or negative amount) charged or credited at 
the Base Variable Rate. 

2.3.2 Supplemental Enerw. “Sup~lemental Energy” shall consist of (i) 
Intermptible Energy purchased by Kenergy from Big Rivers pursuant to Section 2.3.2(a) and 
Schedule 2.3.21a1, (ii) Buy-Through Energy purchased by Kenergy from Big Rivers and, in turn, 
by Big Rivers from Third Party Suppliers upon the interruption of Interruptible Energy, pursuant 
to Section 2.3.2(b), and (iii) Market Energy purchased by Kenergy from Big Rivers or Third 
Party Suppliers pursuant to Section 2.3.2(c) 

(a) Interruptible Enerpv. As of the Effective Date, Kenergy shall 
make available to Alcan up to 10 MW per Hour of  Energy subject to Kenergy’s right to interrupt 
the delivery of such Energy (“Interru~tible Energy”) in accordance with the terms and conditions 
set forth in Schedule 2.3.Xa). Alcan hereby agrees to the terms and conditions of Schedule 

and agrees to purchase the Scheduled Interruptible Energy made available thereunder 
and through its consent to quarterly confirmations fiom Big Rivers to Kenergy as described in 
Schedule 2.3.2(a). 

(b) Buv-Through Energy. Upon each Notice of Interruption, Kenergy 
will offer to sell to Alcan any Firm Energy which Big Rivers in its sole discretion offers to 
Kenergy for resale to Alcan in lieu of the interrupted Scheduled Interruptible Energy 
(“Buv-Through Enerpv”) and the estimated price or prices during the specified Hour or Hours of 
Interruption upon which Big Rivers would supply such Energy. Alcan shall have ten minutes 
from the time it receives verbal Notice of Irittemplion to notify Big Rivers and Kenergy whether 
Alcan agrees to purchase Buy-Through Energy offered to be supplied by Big Rivers to Kenergy 
for resale to Alcan. Alcan promptly shall confirm verbal acceptance of the Buy-Through Energy 
with a facsimile confirmation or pursuant to other electronic communications acceptable to 
Kenergy and Big Rivers. Upon Kenergy’s acceptance of the Buy-Through Energy, the 
obligation of Big Rivers to provide the Buy-Through Energy shall become a Firm service 
commitment. The failure of Alcan to notify Kenergy and Big Rivers of acceptance of the Buy- 
Through Energy during the period provided shall constitute a rejection of the Buy-Through 
Energy, and the Interruption shall thereafter be implemented in accordance with the applicable 
Notice of Interruption and neither Kenergy nor Big Rivers shall have any obligation to supply 
Alcan Buy-Through Energy during such Interruption. 

(c) Market Enern .  Kenergy shall use reasonable commercial efforts 
to acquire Supplemental Energy (other than Interruptible Energy or Buy-Through Energy) from 
either Big Rivers or one or more suppliers other than Big Rivers (“Third Partv Suppliers”) for 
resale to Alcan, upon the request of Alcan (“Market Enervv”) specifying (i) the requested 
amount and duration of such Energy, and (ii) all requested prices and material terms and 
conditions. Alcan shall pay to Kenergy all amounts that Kenergy is obligated to pay to either 
Big Rivers or any Third Party Supplier, including the purchase price paid by Kenergy for such 
Market Energy and the costs, if any, of transmission services or related services incurred on 
Third Party transmission systems to transmit such Market Energy to a point of interconnection 
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with Big Rivers’ transmission system. Nothing in this Agreement may be construed to limit the 
ability of Kenergy to purchase Energy or other electric services from Third Party Suppliers to 
serve Alcan. 

(i) Kenergy’s obligation to enter into any contractual 
arrangements with Big Rivers or a Third Party Supplier for the purchase of Market Energy shall 
be conditioned upon Kenergy’s prior receipt of a written notification from Alcan setting forth 
Alcan’s consent to the execution, delivery and performance of such contractual anangements 
and upon Alcan’s providing such financial assurances as may be reasonably required to bold 
Kenergy hamless for its obligations in connection therewith. 

(ii) As a condition to the effectiveness of any contractual 
arrangements for the purchase of Market h e r g y  for resale to Alcan, Kenergy shall make 
application to, and use reasonable commercial efforts to obtain approval of, the KPSC to sell 
such Market Energy to Alcan each Billing Month in an amount that is equal to the amount that 
Kenergy is required to pay each Billing Month to Big Rivers or a Third Party Supplier, as 
applicable, for such Market Energy. 

(iii) Promptly following request by Alcan for Market Energy, 
Kenergy shall request that Big Rivers provide all Transmission Services necessary to transmit 
Market Energy requested by Alcan from a point of interconnection on Big Rivers’ transmission 
system to the Point of Delivery The amount of Market Energy transmitted from a point of 
interconnection on Big Rivers’ system to the Point of Delivery shall be reduced by the applicable 
system loss factor as provided in the OATT. Alcan acknowledges and agrees that Kenergy shall 
have no liability to Alcan for Big Rivers’ denial of Kenergy’s duly submitted request for 
reservation of Transmission Services 

(iv) With respect to a purchase of Market Energy from a Third 
Party Supplier, Kenergy shall be obligated to deliver to Alcan only those amounts of Market 
Energy received from such W i d  Party Supplier, net of applicable losses of Energy on Big 
Rivers’ transmission system Kenergy will not be in default under any provision of this 
Agreement nor will it have any liability to Alcan if the non-delivery of Market Energy is due to a 
failure by a Third Party Supplier to deliver the full amount of Market Energy under the terms and 
conditions of the agreement between Kenergy and such Third Party Supplier provided that 
Kenergy has assigned to Alcan Kenergy’s rights and remedies against the Third Party Supplier 
under such agreement 

(v) If Alcan is unable to receive and consume Market Energy 
purchased by Kenergy from a Third Party Supplier because of an Uncontrollable Force, then 
upon the request of Alcan, Kenergy shall use reasonable commercial efforts to sell or cause to be 
sold such Market Energy to other Third Parties for the duration specified by Alcan’s request. 
Kenergy shall apply all revenues derived from such resale as a credit to Alcan, net of any 
transmission services charges or related charges or other expenses incurred to make such resale 

Back-Ua Enerm. Kenergy shall provide Back-up Energy to Alcan at the 2.3 3 
Point of Delivery through purchases of Energy from Big Rivers at the prices and on the terms 
and conditions set forth in Section 4 4. 
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2.4 Power Factor. Alcan shall use commercially reasonable efforls to maintain (a) a 
power factor at the Point of Delivery as nearly as practicable to unity, and (b) a power factor that 
is not below 0.90 leading or lagging with respect to maximum electric demand incurred by Alcan 
during any Billing Month. Alcan shall, without regard to the obligations of Big Rivers pursuant 
to the Alcan Wholesale Agreement, cause to be maintained a power factor at the Point of 
Delivery at unity with respect to Energy purchased by Kenergy or Big Rivers from Third Parties 
for resale to Alcan. 

2.5 Title and Risk of Loss. Title to and risk of loss with respect to Energy provided 
by Kenergy to Alcan pursuant to this Agreement will pass f?om Kenergy to and rest in Alcan 
when the same is made available by Kenergy (or Big Rivers on behalf of Kenergy) at the Point 
ofDe1iver.y. After title passes to Alcan, Alcan will be deemed in exclusive control of the Energy 
and will be responsible for any damage or injury caused thereby 

2.6 Performance bv Kenergy. Alcan acknowledges and agrees that, to the extent Big 
Rivers has a corresponding or related obligation lo Kenergy under the Alcan Wholesale 
Agreement, Kenergy’s performance of an obligation under this Agreement is subject to and 
conditioned upon Big Rivers’ performance of such corresponding or related obligation to 
Kenergy. Alcan acknowledges and agrees that Big Rivers may enforce an obligation of Alcan 
under this Agreement which corresponds or relates to an obligation of Kenergy to Big Rivers 
under the Alcan Wholesale Agreement. 

ARTICLE 3 

CHANGES IN DEMAND AND SCHEDULING 

3.1 Change In Base Demand. Alcan may change the Base Demand for any Fiscal 
Year only with the written consent of Kenergy and Big Rivers. 

3.2 Scheduling. 

3.2.1 Alcan shall not be required to schedule Base Monthly Energy, Buy- 
Through Energy or Back-up Energy but shall use reasonable commercial efforts to inform 
Kenergy and Big Rivers promptly of any material change in its intended usage. 

3.2.2 In accordance with the OATT, Alcan must schedule and arrange with 
Kenergy and Big Rivers no later than 9:OO A..M. on the Business Day immediately preceding the 
day or days of delivery, or as otherwise mutually agreed by the Parties and, if applicable, Big 
Rivers, the delivery of Interruptible Energy and Market Energy. 

ARTICLE 4 

CHARGES AND CREDITS 

4.1 Monthlv Charm Alcan shall pay Kenergy the following (the “Monthlv Charge”) 
for the Electric Services provided or made available under this Agreement: 

4. I I 1 the Base Energy Charge calculated pursuant to Section 4.2, 
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4.1.2 plus the Supplemental Energy Charge calculated pursuant to Section 4 3, 

4.1 3 plus the Back-up Energy Charge calculated pursuant to Section 4.4, 

4.1.4 plus the Transmission Charge pursuant to Section 4.5, 

4.1.5 plus the Excess Reactive Demand Charge calculated pursuant to 
Section 4 6, 

4.1 6 plus the TIER Adjustment Charge calculated pursuant to Section 4.7 1, 

4.1.7 plus the FAC Charge calculated pursuant to Section 4.8.1, 

4.1.8 plus the Non-FAC Purchased Power Adjustment Charge calculated 
pursuant to Section 4.8 2, 

4.1.9 plus the Environmental Surcharge calculated pursuant to Section 4.8.3, 

4.1.1 0 plus or minus the monthly amortization of the Restructuring Amount 
calculated pursuant to Section 16.5.1, 

4.1.11 less the Rebate calculated pursuant to Section 4.9, 

4.1.12 less the Equity Development Credit calculated pursuant to Section 4.1 0, 

4.1.13 plus the Surcharge calculated pursuant to Section 4.1 1, 

4.1.14 plus the Retail Fee calculated pursuant to Section 4.12, 

4.1 15 less the credits calculated pursuant to Section 4.13, 

4.1.16 plus or minus other amounts calculated pursuant to Section 4.14, and 

4.1.17 plus taxes calculated pursuant to Section 4.15. 

Base Energy Charge. For any Billing Month, the “Base Enerev Charge” shall be 4.2 
the sum of: 

(a) 

(b) 

the product of Base Fixed Energy and the Base Rate; and 

the product, whether positive or negative, of the Base Variable 
Energy and the Base Variable Rate. 

Sample calculations of the Base Energy Charge at different load factors are set forth in Exhibit 
A. 

4.3 SuDplemental Energy Charge. For any Billing Month, the “Suoplemental Energy 
shall be the sum of the charges, whenever determined, Kenergy is obligated to pay for 
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the Interruptible Energy Charge, the Buy-Through Energy Charge, and the Market Energy 
Charge, as calculated below. 

4.3.1 The “Interruptible Energy Charm” shall be the product of (i) the quantity 
of Interruptible Energy metered at the Point of Delivery during the Billing Month and (ii) the rate 
or rates for Interruptible Energy with respect to such Billing Month. 

4.3.2 The “Buv-Through Enerw C h a r d ’  shall be the sum of: 

(a) any and all of the charges for Buy-Through Energy purchased by 
Kenergy for delivery to AIcan pursuant to Section 2.3.2(b) during such Billing Month including 
any and all separate charges for transmission services and related services, whenever incurred 
(including financial transmission rights, transmission congestion charges and similar costs or 
expenses), provided by a Third Party whose transmission system is used to transmit Buy- 
Through Energy purchased from a Third Party to a point at which Big Rivers’ transmission 
system is interconnected with such system; and 

(b) all other charges that Kenergy may be required to pay to Big 
Rivers in connection with Buy-Through Energy, including any amount payable upon termination 
by reason of default of the supply arrangements between Big Rivers and Third Party Suppliers, 
net of recoveries by Big Rivers from such suppliers with respect to the supply of Buy-Through 
Energy to Kenergy for resale to Alcan. 

4.3.3 The “Market Enerm Charge” shall be the sum oE 

(a) any and all of the charges for Market Energy purchased by 
Kenergy for delivery to Alcan pursuant to Section 2.3.2(c) during such Billing Month including 
any and all separate charges for transmission services and related services, whenever incurred 
(including financial transmission rights, transmission congestion charges and similar costs or 
expenses), provided by a Third Party whose transmission system is used to transmit Market 
Energy purchased from a Third Party to a point at which Big Rivers’ transmission system is 
interconnected with such system; and 

(b) all other charges that Kenergy may be required to pay to Big 
Rivers or any Third Party Suppliers in connection with Market Energy, including any amount 
payable upon termination by reason of default of the supply arrangements between Kenergy and 
Big Rivers or Kenergy and a Third Party Supplier, net of recoveries by Kenergy or Big Rivers 
&om such suppliers with respect to the supply ofMarket Energy to Kenergy for resale to Alcan. 

Back-up Enerev Charge. For any Billing Month, the ‘‘Back-up Energy Charge” 4.4 
shall be the sum of the Hourly charges for Back-up Energy calculated as follows: 

4.4.1 The charge for Back-Up Energy supplied in any Hour shall equal the 
following: 

(a) to the extent the Back-up Energy was supplied by Big Rivers from 
generating facilities owned or controlled by Big Rivers and located within Big Rivers’ 
transmission control area, the charge shall be the product of (i) the amount of such Back-up 

OHS East:160349874 18 17 



Energy, and (ii) the quotient of (A) a price equal to the greater of (1) the real time Hourly 
locational marginal price at Big Rivers’ interface with the Midwest Independent System 
Operator (or such other pricing reference point that shall be mutually agreed upon by the Parties 
and Big Rivers), and (2) Big Rivers’ system lambda; divided by (B) 1.00 minus the loss factor 
set forth in the O A R ;  

(b) to the extent the Back-up Energy was not supplied pursuant to 
Section 4.4.1 (a), the charge shall be the product of (i) the amount of such Back-up Energy, and 
(ii) the quotient of (A) a price equal to 110% of the highest Hourly all inclusive cost incurred by 
Big Rivers to acquire any Energy, including such Back-up Energy, and the separate cost, if any, 
whenever determined, of transmission services and related services provided by a Third Party 
whose transmission system is used to transmit Back-up Energy purchased from a Third Party to 
a point at which Big Rivers’ transmission system is interconnected with such system and 
including any imbalance charges or other costs arising from the failure of a Third Party Supplier 
to deliver Energy that it is obligated to deliver; divided by (B) 1.00 minus the loss factor set forth 
in the OATT; and 

(c) to the extent that the amount of Back-up Energy required by Alcan 
during any hour exceeds the sum of (x) ten MW per Hour, (y) the amount of Back-up Energy 
resulting from deemed Interruption of Scheduled Interruptible Energy pursuant to 
Schedule 2.3.2(a), and (2) the amount of Back-up Energy resulting from the non-delivery of 
Market Energy purchased by Kenergy from a Third Parky Supplier, then the charge for the excess 
amount of Back-up Energy shall be the product of (i) the excess amount of Back-LJp Energy, 
and (ii) the greater of (A) $250 per MWh and (B) the price set forth in Section 4.4 l(b)(ii)“ 

Sample calculations of the Back-up Energy Charge are set forth in Exhibit A 

4.4.2 If during any Hour Kenergy provides Back-up Energy to Alcan and 
“Back-up Energy” (as defined in the Century Retail Agreement) to Century, then the provisions 
of Section 4.4.1 shall apply to a proportional number of MW of Back-up Energy for each of 
Alcan and Century. 

4.5 Charge for Transmission Services and Ancillarv Services For any Billing Month, 
the charge for transmission services and ancillary services (the “Trans~mission Charge”) shall be 
the sum of the charges, calculated in accordance with the OATT, for Transmission Services for 
(a) Base Monthly Energy that are unbundled from the Large Industrial Rate in accordance with 
the terms of the Alcan Wholesale Agreement, if any; and (b) Supplemental Energy. 

4.6 Excess Reactive Demand Charge. For any Billing Month, the “Excess Reactive 
Demand Charge”, if any, shall be the product of $0 1433 and the amount, expressed in kilovars, 
of the difference, if positive, between: 

(a) the maximum metered reactive demand of Alcan during the Billing 
Month, and 

(b) an amount of kilovars equal to the sum of: 
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(i) the product of (A) 0.4843, and (B) the maximum hourly 
demand during a Billing Month, denominated in kilowatts, associated with Base Monthly 
Energy, Intermptible Energy, Market Energy, and Back-up Energy provided by Big Rivers to 
Kenergy for resale to Alcan, but less the amount ofsuch Interruptible Energy, Market Energy or 
Back-up Energy that was purchased by Big Rivers from Third Parties, and 

(ii) 54,114. 

4.7 TIER Adiustment Charge. 

4.7.1 The “TIER Adiustment Charge” shall be, for any Fiscal Year, the amount 
that is the product of the Applicable Percentage and the TIER Adjustment if, and only if, such 
TIER Adjustment is a positive amount;provided, however, that in no case will the TIER 
Adjustment Charge for any Fiscal Year exceed the amount that is the product of the Base Fixed 
Energy and the maximum additional charge per MWh set forth below for the applicable Fiscal 
Year: 

Fiscal Years Maximum Additional Charge 
2008-201 1 $1.95 per MWh 
2012-2014 $2.95 per MWh 
2015-2017 $3.55 per MWh 
201 8-2020 $4.15 per MWh 
2021 -2023 $4.75 per MWh 

If the TIER Adjustment shall be negative, there will be an Excess TIER Amount and no TIER 
Adjustment Charge. 

4.7.2 Prior to each Fiscal Year, Big Rivers shall estimate both the TIER 
Adjustment and, if the TIER Adjustment is positive, the TIER Adjustment Charge based on the 
Budget for such Fiscal Year. Kenergy shall collect such estimated amount from Alcan in equal 
monthly installments as part of the Monthly Charge for each Billing Month during the applicable 
Fiscal Year. 

4.7.3 Within 45 days following the end of the first, second and third fiscal 
quarters of each Fiscal Year, Big Rivers shall again estimate the TIER Adjustment and the 
corresponding amount of the TIER Adjustment Charge based on a comparison of the Budget and 
year-to-date results of operations, and shall calculate a modified amount to be collected from, or 
refunded as a credit to, the Monthly Charge to Kenergy with respect to service to Alcan during 
the remaining portion of the Fiscal Year, including any amounts necessary to address any 
estimated under- OF over-collection of the TIER Adjustment Charge from Alcan as compared to 
the Budget during the remainder of the Fiscal Year. Kenergy shall collect or credit such 
modified amount from Alcan in equal monthly installments as part of the Monthly Charge for the 
remaining Billing Months of the subject Fiscal Year. 

4.7.4 As soon as reasonably practicable but no later than 120 days afkr  the end 
of each Fiscal Year, Big Rivers shall calculate the TIER Adjustment and TIER Adjustment 
Charge for such Fiscal Year. The TIER Adjustment Charge for such Fiscal Year shall be 
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compared to the aggregate amounts paid by Alcan in respect of the estimated TIER Adjustment 
Charge for such Fiscal Year, and the difference between such amounts shall be included as a 
charge or credit, as applicable, in the Monthly Charges for the fourth Billing Month of the next 
Fiscal Year. 

4.7.5 The “TIER Adiustment” shall be the amount of incremental revenue, 
whether positive or negative, calculated with respect to each Fiscal Year after determination of 
Net Margins for such Fiscal Year (excluding amounts payable to Kenergy with respect to or 
relating to the revenue that results from the TIER Adjustment Charge and the ‘‘TIER Adjustment 
Charge” as defined in the Century Retail Agreement), that is necessary for Big Rivers to receive 
in order to achieve a TIER of 1.24 for such Fiscal Year; provided, however, that if the Service 
Period commences or terminates on a date other than the first or last day of a Fiscal Year and to 
give effect to this Section 4.7.5, the TIER Adjustment will be calculated on an Hourly basis only 
with respect to the partial period ofthe first or final Fiscal Year ofthe Service Pefiod, as 
applicable. The determination of the TIER Adjustment shall be subject to the following: 

(a) It shall be assumed that: Big Rivers shall have generated 
additional revenue from service to the Members for resale to the Non-Smelter Ratepayers as if 
Big Rivers had increased the Non-Smelter Member Rates by a weighted average of 2.00% in 
2010, another 2.50% in 2018 and another 4.00% in 2021 if and to the extent Big Rivers had not 
prior to or during the year of the calculation increased the Non-Smelter Member Rates by at least 
such amounts. The revenues from any roll-in of the costs associated with costs recovered under 
the FAC, the Environmental Surcharge Rider or the Regulatory Account that are incorporated 
into base rates comprising a portion of the Non-Smelter Member Rates will not constitute an 
increase in the Non-Smelter Member Rates for purposes of this clause (a), and the revenues 
attributable to any such roll-in will be excluded in calculating the percentage of any increases in 
the Non-Smelter Member Rates. The expiration or termination of Big Rivers’ Member Discount 
Adjustment Rider shall be deemed to be an increase in the Non-Smelter Member Rates for 
purposes of this clause (a), without regard to whether such expiration or termination occurs prior 
to, on or after the Effective Date. 

(b) It shall be assumed that: If a Member provides electric service to a 
New Ratepayer with a Firm demand in excess of 15 MW, such Member shall have paid to Big 
Rivers for wholesale Energy purchased and resold to the New Ratepayel at a price equal to the 
greater of: (i) the amount paid for such service and (ii) an amount calculated for the same period 
equal to (A) a rate, expressed in dollars per MWh, resulting from the application ofthe Large 
Industrial Rate to a load with the New Ratepayer’s load factor, plus $0.25 per MWh,plus (B) the 
sum of the FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased 
Power Adjustment Factor (each calcuIated on a per MWh basis),plus (C) the Surcharge (the 
Surcharge being calculated on an amount per MWh based on Base Fixed Energy for such Fiscal 
Year) set forth in Section 4.1 1; pIus (D) amounts corresponding to the amount per MWh paid by 
Kenergy during the same period for the TIER Adjustment Charge.. If a Member provides electric 
service to a New Ratepayer with a Firm demand of 15 MW or less, such Member shall have paid 
to Big Rivers for wholesale Energy purchased and resold to the New Ratepayer at a price equal 
to the sum of (i) the Large Industrial Rate and (ii) the sum of the FAC Factor, the Environmental 
Surcharge Factor, and the Non-FAC Purchased Power Adjustment Factor (each calculated on a 
per MWh basis). For purpose of this clause (b), the revenues produced by any surcharge with 
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respect to a New Ratepayer similar to the Surcharge or the “Surcharge” under the Century Retail 
Agreement will be assumed to accrue solely to the benefit of the Non-Smelter Ratepayers except 
to the extent such surcharge is paid by or imputed to a New Ratepayer pursuant to subclause (A) 
of this clause (b). The assumptions contained in this clause (b) shall not apply with respect to a 
New Ratepayer that frst interconnects with Big Rivers’ transmission system during the last three 
Fiscal Years of the Service Period or following notice of termination of this Agreement or the 
Century Retail Agreement 

(c) It shall be assumed that: Big Rivers’ interest expense shall have 
been reduced by the product of (i) Big Rivers’ average effective interest rate for borrowed 
money for the prior Fiscal Year, and (ii) the aggregate amount of any patronage capital retired by 
Big Rivers to its Members during the Service Period (other than any distribution from the 
Economic Reserve or the Transition Reserve or relating to the Surcharge or the “Surcharge” 
under the Century Retail Agreement), from and after the date of such retirement. 

(d) It shall be assumed that: Interest on construction work-in-progress 
relating to the construction of new electric generating facilities or transmission facilities shall 
have been capitalized by Big Rivers if it has the right to elect to do so or it is obligated to 
capitalize such interest under Accounting Principles unless a Governmental Authority has 
approved the inclusion of such interest expenses in Big Rivers’ revenue requirements for rate- 
making purposes or otherwise approved a surcharge for collecting such interest expenses. 

(e) If Big Rivers acquires or constructs non-peaking electric 
generating facilities alone or with others (“New Facilities”), Big Rivers’ interest expenses shall 
not include the interest imputed on the debt relating to the New Facilities (“Imputed Interest”); 
provided, however, that if a Governmental Authority has approved the inclusion of such 
generating facilities in Big Rivers’ revenue requirements for rate-making purposes or otherwise 
approved a surcharge to provide for the recovery of the costs of such New Facilities, then actual 
interest expense with respect to such New Facilities shall be included in the TIER calculation to 
the extent recovery is permitted; provided, firther., that this clause (e) may not cause the TIER 
Adjustment to become negative. For purposes of determining Imputed Interest, it shall be 
assumed that the New Facilities were financed 80% with debt and 20% with equity. Imputed 
Interest shall equal the product of (i) the weighted average interest rate on Big Rivers’ debt for 
the Fiscal Year, and (ii) the amount of debt equal to 80% of the capital invested in the New 
Facilities. 

(f) It shall be assumed that: The Economic Reserve and the 
Transition Reserve shall not generate any revenue or tax liability and the application of funds 
from the Economic Reserve or the Transition Reserve shall not Iesult in any change in the Net 
Margins of Big Rivers. 

(g) It shall be assumed that: Big Rivers shall have made no payment 
for damages or indemnification to or foI the benefit of a Smelter with respect to the provision of 
Electric Services or “Electric Services” as defined in the Century Retail Agreement. 

(h) It shall be assumed that: Big Rivers shall have paid no criminal 
penalties with respect to its acts or omissions other than criminal penalties that a Governmental 
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Authority has approved the inclusion of in Big Rivers’ revenue requirements for rate-making 
purposes or otherwise approved a surcharge for collecting such penalties. 

(i) It shall be assumed that: Big Rivers shall have received no 
proceeds from the sale of Energy to the wholesale market pursuant to Section 4.13.3 or the 
corresponding section of the Century Retail Agreement. 

(j) It shall be assumed that: Big Rivers shall have incurred no 
expenses that are impermissible for inclusion in rates of electric generation and transmission 
cooperative utilities subject to the jurisdiction of the KPSC for rate-making purposes (currently 
including advertising expenses, branding expenses, charitable contributions and lobbying 
expenses) or specifically disallowed for rate making purposes by a Governmental Authority; 
provided, however, that denial by a Governmental Authority of expense recovery through the 
FAC or the Environmental Surcharge Rider shall not constitute an expense that is impermissible 
for inclusion in rates if the nature of such expense is recoverable in base rates. 

(k) It shall be assumed that: There are no revenues and expenses 
associated with non-regulated businesses of Big Rivers. 

(1) It shall be assumed that: No interest is paid pursuant either to 
Section 5.3 or Section 5.4 or pursuant to the corresponding sections of the Century Retail 
Agreement. 

(m) 
with respect to Excess Reactive Demand Charges 01 with respect to “Excess Reactive Demand 
Charges” under the Century Retail Agreement. 

(n) 

It shall be assumed that: No amounts have been or arc payable 

It shall be assumed that: No administrative fee shall have been 
received by Big Rivers as a result of any Surplus Sales, Undeliverable Energy Sales or Potline 
Reduction Sales or sales of Energy pursuant to the corresponding sections of the Century Retail 
Agreement. 

(0) Additional costs related to a change in Big Rivers’ depreciation 
rates may not be included in the calculation ofthe TIER Adjustment unless such change has been 
approved, consented to or accepted by the KPSC or, if the KPSC no longer hasjurisdiction over 
Big Rivers, by the RUS or any other Governmental Authority having jurisdiction over such 
change, if any. 

@) It shall be assumed that: The amortization of any Restructuring 
Amount is zero. 

4.7.6 Any proceeds received or transaction costs paid by Big Rivers as part of or 
in connection with the consummation of the Unwind Transaction shall be disregarded for 
pmposes of computing the TIER Adjustment Charge for the Fiscal Year in which the Unwind 
Transaction occurs. 

4.8 Adjustable Charges. 
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4.8.1 The “FAC Charge” shall be the product of the FAC Factor (expressed in 
dollars per MWh) and Base Monthly Energy. 

4.8.2 The ‘Won-FAC Purchased Power Adiustment Charge” shall be the 
product of the Non-FAC Purchased Power Adjustment Factor (expressed in dollars per MWh) 
and Base Monthly Energy. 

4.8.3 The “Environmental Surcharge” shall be the product of the Monthly 
Environmental Surcharge Factor (expressed in dollars per MWh) and Base Monthly Energy. 

4.9 M. If there is an Excess TIER Amount in any Fiscal Year and Big Rivers 
elects to implement a rebate to its Members in respect thereof, then no later than the first day of 
the fifth month of the following Fiscal Year, Kenergy will credit to Alcan an amount (the 
‘‘W) equal to the product of 

(i) 

(ii) a fraction: 

(1) 
Year, and 

(2) 

the Excess TIER Amount, and 

the numerator of which is the Base Fixed Energy for such Fiscal 

the denominator of which is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of Energy to Members for resale to Non- 
Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the aggregate amount of 
“Base Fixed Energy” as defined in the Century Retail Agreement (without regard 
to whether the Century Retail Agreement is then in effect). 

Equitv Development Credit. If there is an Excess TIER Amount in any Fiscal 
Year and Big Rivers does not elect to implement a rebate to its Members, then no later than the 
first day ofthe fifth month of the following Fiscal Year, Kenergy will credit against the next 
Monthly Charge an amount (the “Equitv DeveloDment Credit”) equal to the product of: 

4.10 

(i) 

(ii) a fraction: 

(1) 
Year, and 

(2) 

the Excess TIER Amount, and 

the numerator of which is the Base Fixed Energy for such Fiscal 

the denominator of which is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of Energy to Members for resale to Non- 
Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the aggregate amount of 
“Base Fixed Energy” as defined in the Century Retail Agreement (without regard 
to whether the Century Retail Agreement is then in effect) 

Notwithstanding the above, the Equity Development Credit for any Fiscal Year may not exceed 
an amount which would cause the charge for Base Fixed Energy (including Energy curtailed 
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pursuant to Section 4.1.3.2 or sold to Third Parties pursuant to Section 4.13.3 as Economic Sales, 
Section 10. f as Surplus Sales, Section 10.2 as Undeliverable Energy Sales or Section 10.3 as 
Potline Reduction Sales) less the Equity Development Credit for such Fiscal Year on a per MWh 
basis to be less than (A) the Large Industrial Rate for a customer with a 98% load factor plus (l3) 
the sum of the FAC Factor, the Environmental Surcharge Factor and the Non-FAC Purchased 
Power Adjustment Factor (each calculated on a per MWh basis). 

4.1 1 Surcharge. In addition to any other amounts payable under this Agreement, and 
notwithstanding anything in this Agreement to the contrary, Alcan shall pay a surcharge (the 
“Surcharge”) equal to the sum of the following: 

(a) As applicable: 

(i) $184,361 each Billing Month from the Effective Date 
through and including December, 201 1; 

(ii) $263,373 each Billing Month from January, 2012 through 
and including December, 201 6; 

(iii) $367,380 each Billing Month from January, 2017 through 
the expiration of the stated Term of this Agreement; plus 

@) 
(ii) $0.60 per MWh, plus 

(c) 

For any Billing Month, the product of(i) Base Fixed Energy and 

For any Billing Month, the product of(i) Base Fixed Energy and 
(ii) the number of cents per MW per Hour (which number shall not exceed 60 or be less than 
zero) that Big Rivers’ projected annual average costs per MWh for fuel consumed by Big Rivers 
in its coal-fired generation as set fortb in its Budget are greater than the amounts set forth on 
Schedule 4.1 lit), in each case, for that Fiscal Year relating to such Billing Month. Big Rivers 
shall within 45 days following the end of each fiscal quarter compute its actual costs per MWh 
for fuel consumed by Big Rivers’ coal-fired generation in each Billing Month for such fiscal 
quarter and shall calculate (on a fiscal-year-to-date basis in a manner consistent with this Section 
4.1 1 (c)) an additional amount to be paid by or credited to Alcan based on such actual costs 
incurred for fuel consumed compared to the amounts set forth in the Budget for such Billing 
Months;provided, any additional amounts to be paid by or credited to Alcan shall be applied to 
amounts due for the remainder ofthe Fiscal Year under this Section 4.1 l(c). Within 120 days of 
the end of each Fiscal Year, an additional amount shall be credited to Alcan if necessary so that 
the total amounts paid pursuant to this Section 4.1 l(c) for such Fiscal Year shall not exceeded an 
amount equal to the product of Base Fixed Energy for such Fiscal Year and 60 cents per MW per 
Hour; such amount shall be included as a credit, if applicable, in the Monthly Charges for the 
fourth Billing Month of the next Fiscal Year; minus 

(d) For each of the first 96 Billing Months, $86,588. 

The obligations of Alcan to pay the Surcharge will cease to accrue upon the termination of this 
Agreement. Sample calculations of the Surcharge under Section 4.1 l(c) are set forth in 
Exhibit A. 
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4.12 Retail Fee. For any Billing Month, the “Retail Fee” shall, unless modified in 
accordance with Section 13.1.2, be an amount equal to the sum of: 

(a) the product of: 

(i) $0.000045 per kWh, and 

(ii) the sum of the Base Monthly Energy, Supplemental 
Energy, and Back-up Energy purchased by Alcan pursuant 
to this Agreement, and 

. 

(b) $2,614 per month 

4.13 Credits, 
4.13.1 Surplus Sales. Undeliverable Enerw Sales and Potline Reduction Sales. 

For any Billing Month, Kenergy will credit Alcan (a) the Net Proceeds of any Surplus Sales 
pursuant to Section 10.1 to the extent of the Avoidable Base Charge; and (b) the amount of Net 
Proceeds of any Undeliverable Energy Sales or Potline Reduction Sales to which Alcan is 
entitled pursuant to Section 10.2 or Section 10.3, respectively, less $0.25 per MWh as an 
administrative fee in each case. Sample calculations of the Net Proceeds from Surplus Sales, 
Undeliverable Energy Sales and Potline Reduction Sales that would be credited to Alcan are set 
forth in Exhibit A. 

4.13.2 Curtailment of Purchased Power. For any Billing Month, Kenergy will 
credit Alcan for any Hour during such Billing Month an amount equal to the product of (a) the 
Market Reference Rate during such Hour, and (b) the amount of Base Demand per Hour 
curtailed, if any, during such Hour in an amount and for a duration mutually agreed among 
Alcan, Kenergy and Big Rivers pursuant to this Section 4.13.2 and the corresponding section of 
the Century Retail Agreement. If both Alcan and Century agree to the curtailment of the 
delivery of Base Demand per Hour pursuant to this Section 4.,13.2 and the corresponding section 
of the Century Retail Agreement, Alcan and Century shall notify Kenergy and Big Rivers as to 
whose curtailment shall take precedence. If Kenergy and Big Rivers are not notified as to whose 
curtailment shall take precedence, the Smelter whose curtailment is largest shall take precedence, 
and if the amount of curtailment by each Smelter is the same, then the Smelter whose curtailment 
notice was received by Kenergy and Big Rivers first shall take precedence. From time to time, 
Alcan shall notify Kenergy and Big Rivers of the minimum price at which it is willing to 
consider curtailment of the delivery of Base Demand per Hour pursuant to this Section 4.13.2. 
Notwithstanding the foregoing, Alcan hereby releases Kenergy and Big Rivers from any or all 
claims or liabilities resulting from a failure of Kenergy or Big Rivers to fulfill its obligations 
pursuant to this Section 4.13.2 (other than applying credits under this Section 4.13.2 to the 
Monthly Charge), including a failure to notify Alcan of Energy prices reaching or exceeding the 
minimum price at which Alcan will consider curtailment. Sample calculations of credit that 
would be due to Alcan for curtailment of purchased power are set forth in Exhibit A. 

4.13.3 Economic Sales. For any Billing Month, Kenergy will credit Alcan 100% 
of the Net Proceeds Kenergy receives from Big Rivers (which is 75% of the Net Proceeds that 
Big Rivers receives) in respect of the curtailment of the delivery of Base Demand per Hour in an 

OHS Eart:160349874 IS 25 



amount and for a duration mutually agreed among Alcan, Kenergy and Big Rivers if Big Rivers 
sells such curtailed Base Demand per Hour to the wholesale Energy market (“Economic Sales”); 
provided, that unless otherwise agreed among Kenergy, Alcan and Big Rivers, (a) the amount of 
Base Demand per Hour curtailed by Alcan may not exceed 100 MW per Hour, (b) the number of 
curtailments each year shall he limited to twelve, and (c) each curtailment may not last longer 
than four Hours, andprovided,further, that Big Rivers shall have no obligation to make 
Economic Sales until after Big Rivers first sells all of its own surplus Energy to the wholesale 
Energy market. If both Alcan and Century agree to the curtailment of the delivery of Base 
Demand per Hour pursuant to this Section 4.133 and the corresponding section of the Century 
Retail Agreement, Alcan and Century must notify Kenergy and Big Rivers as to whose 
curtailment shall take precedence. If Kenergy and Big Rivers are not notified as to whose 
curtailment shall take precedence, the Smelter whose curtailment is largest shall take precedence, 
and if the amount of curtailment by each Smelter is the same, then the Smelter whose curtailment 
notice was received by Kenergy and Big Rivers first shall take precedence. From time to time, 
Alcan shall notify Kenergy and Big Rivers of the minimum price at which it is willing to 
consider curtailment pursuant to this Section 4.13.3. Notwithstanding the foregoing, Alcan 
hereby releases Kenergy and Big Rivers from any or all claims or liabilities resulting from the 
failure of Kenergy or Big Rivers to fulfill its obligations pursuant to this Section 4.13.3 (other 
than applying credits under this Section 4.13.3 to the Monthly Charge), including a failure to 
notify Alcan of Energy prices reaching or exceeding the price of which Alcan will consider 
curtailment and the failure to make such sales after such notification. Sample calculations ofthe 
portion of the Net Proceeds from Economic Sales that would be credited to Alcan are set forth in 
Exhibit A. 

4.13.,4 Market Energv Sales. For any  Billing Month, Kenergy will credit Alcan 
all revenues derived from the resale of Market Energy purchased from Third Party Suppliers, net 
of any transmission services charges or any other charges or other expenses in connection 
therewith whenever incurred, that Kenergy receives from the sale of Market Energy to Third 
Parties pursuant to Section 2.3.2(c)(v). Sample calculations of credit that would be due to Alcan 
for such sales of Market Energy are set forth in Exhibit A. 

4.14 Other Amounts. For any Billing Month, any amounts payable pursuant to Section 
10.1.4, 10.2..3 or 10.3.7 shall be added to or subtracted as applicable from the calculation of the 
Monthly Charge. 

4.15 m. No state or local sales, excise, gross receipts or other taxes are included in 
the charges and credits set forth in this Article 4. Alcan shall pay or cause to be paid any such 
taxes which are now or hereafter become applicable to the sale of Electric Services to Alcan 
under this Agreement. 

ARTICLE 5 

BILLING 

5.1 Monthlv Invoice. Kenergy shall bill Alcan on 01 before the tenth Business Day of 
each month for the Monthly Charge as calculated pursuant to Article 4 based on the sale of 
Electric Services during the most recently ended Billing Month plus any other amounts then due 
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and owing pursuant to this Agreement. Alcan shall pay Kenergy (or Big Rivers on behalf of 
Kenergy) the Monthly Charge and any other amounts due and owing in immediately available 
funds to an account designated in the Lockbox Agreement on the Business Day following the 
24th day of the month following the Billing Month or such earlier date of such month on which 
the Members’ payment to Big Rivers for the provision of electric services is due. For the 
convenience of the Parties, and to facilitate satisfaction of Kenergy’s obligation to Big Rivers, 
Alcan hereby acknowledges and consents to the assignment by Kenergy to Big Rivers of its right 
to receive such payment from Alcan under this Agreement other than with respect to the Retail 
Fee and Kenergy’s rights to collect and enforce collection of such amounts due from Alcan. If 
Big Rivers owes credits or funds to Kenergy for the benefit of Alcan, Kenergy hereby assigns 
such credits or funds to Alcan and shall cooperate with and assist Alcan with respect to any 
collections of amounts due from Big Rivers to Kenergy; provided, that Alcan shall reimburse 
Kenergy for any reasonable expenses Kenergy incurs in providing such cooperation or 
assistance. 

5 2 Right to Discontinue Service. If Alcan fails to pay any monthly invoice rendered 
by Kenergy (or Big Rivers on behalf of Kenergy) within the time prescribed in Section 5.1, 
Kenergy may discontinue delivery of any or all Electric Services hereunder upon 120 Hours 
prior written notice to Alcan and Big Rivers of its intention to do so. Kenergy’s discontinuance 
of such service for non-payment will not in any way affect, diminish or limit the obligations of 
Alcan to male all payments required under this Agreement, as and when due. 

5 3 Default Interest If any monthly invoice rendered by Kenergy (or Big Rivers on 
behalf of Kenergy) is not paid on the due date, interest will accrue and become payable by Alcan 
to Kenergy on all unpaid amounts at a rate of four percentage points over the Prime Rate 
commencing on the first day after the due date. 

5 4 Payments Under Protest. If any portion of any monthly statement is disputed by 
Alcan, the disputed amount must be paid, under protest, when due. If the disputed amount of the 
payment is found to be incorrect, following receipt from Big Rivers, Kenergy (or Big Rivers on 
behalf of Kenergy) shall promptly cause to be refunded to Alcan the amount that was not then 
due and payable, together with interest at the Prime Rate commencing on the first day after the 
date of payment and accruing on each day thereafter until the date the refund is made. 

5 5 Release and Indemnification 

(a) Alcan (i) shall release Kenergy from any and all claims Alcan may 
have against Kenergy for the failure of Big Rivers to satisfy its obligations under the Alcan 
Wholesale Agreement, and (ii) agrees to indemnify, hold harmless and defend Kenergy from and 
against any and all claims Big Rivers may assert against Kenergy in connection with any failure 
by Big Rivers to perform under the Alcan Wholesale Agreement, but orily if Kenergy shall have 
fully performed its obligations set forth in clause (b) below 

(b) If Big Rivers shall default under the Alcan Wholesale Agreement, 
Kenergy shall immediately deliver to Alcan (i) a power-of-attorney with full power of 
substitution which shall designate Alcan or its designee as Kenergy’s attorney-in-fact (which 
shall be coupled with an interest and irrevocable) for purposes of negotiating and prosecuting 
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any and all claims Kenergy may have against Big Rivers for a failure of Big Rivers to satisfy its 
obligations under the Alcan Wholesale Agreement and to file or prosecute any claim, litigation, 
suit or proceeding before any Governmental Authority in the name of Kenergy or in its own 
name, or take such other action otherwise deemed appropriate by Alcan for the purposes of 
obtaining legal or equitable relief as a result of the failure of Big Rivers to satisfy its obligations 
under the Alcan Wholesale Agreement and to compromise, settle, or adjust any suit, action or 
proceeding related to Big Rivers’ failure to satisfy such obligations and to give such discharges 
or releases as Alcan may deem appropriate, and (ii) an assignment conveying to Alcan all of 
Kenergy’s right, title and interest in and to any legal, equitable or other relief, including the 
recovery of damages and the grant of injunctive relief or other remedies to which Kenergy may 
be entitled with respect to Big Rivers’ failure to satisfy its obligations under the Alcan Wholesale 
Agreement. The power-of-attorney and the assignment shall be in form and substance 
reasonably satisfactory to Alcan and shall be legally effective and enforceable under Kentucky or 
other Applicable Law. 

5.6 No Waiver. No payment made by Alcan pursuant to this Article 5 will constitute 
a waiver of any right of Alcan to contest the correctness of any charge or credit. 

5.7 No Pavment. In no case shall Kenergy or Big Rivers be obligated to make a 
payment to Alcan in connection with the application of a credit to Alcan’s Monthly Charges 
except to the extent otherwise expressly provided in Section 10.2.l(a) with respect to 
Undeliverable Energy Sales. 

ARTICLE 6 

EFFECTIVE DATE AND CONDITIONS 

6.1 Effective Date. The obligations of the Parties under Article 2, Article 3, Article 4, 
Article 5, Section 7.3, Article 8, Article 9, Article 10, Article 11, Article 12, Article 13, 
Article 14 and Section 16.5 shall not commence until the Effective Date. The “Effective Dale” 
will occur on the first date each of the conditions set forth in Section 6.2 has been satisfied in full 
or waived in writing by the Party in whose favor such condition exists (to the extent one or more 
conditions is subject to being waived). 

6.2 Conditions to Occurrence of Effective Date. The following shall he conditions to 
the occunence of the Effective Date: 

6.2.1 Each of the representations and warranties of the Parties contained in this 
Agreement and the representations and warranties of Big Rivers and Kenergy in the Alcan 
Wholesale Agreement will be true and correct as of the date hereof and the Effective Date (as 
though such representations and warranties were made at and as of the date hereof and the 
Effective Date), and each of the Parties shall have received a certificate to such effect from the 
other Party with respect to the other Party’s representations and warranties in this Agreement and 
Alcan shall have received a certificate to such effect from Kenergy and Big Rivers in respect of 
their respective representations and warranties in the Alcan Wholesale Agreement 

OHS Enst160349874 18 28 



6.2.2 The Unwind Transaction will have been consummated, including the 
termination of the agreements set forth on Schedule 6.2.2. 

6.2.3 Each of the documents and agreements set forth in Schedule 6.2.3 will 
have been duly authorized, executed and delivered by the parties thereto, and all conditions 
precedent to the effectiveness of such agreements will have been satisfied or waived, and shall, if 
amended after the date hereof and prior to the Effective Date, be acceptable to Alcan. 

6.2.4 The Alcan Wholesale Agreement shall be acceptable in form and 
substance to Alcan and shall not have been amended, or, if amended, shall be acceptable in form 
and substance to Alcan. 

6.2.5 The Alcan Guarantee will have been duly authorized, executed and 
delivered by Alcan Parent and be in full force and effect. 

6.2.6 Release documents releasing the liabilities and obligations under the 
documents listed on Schedule 6.2.2 will have been duly authorized, executed and delivered by 
Big Rivers, Kenergy, Century, LG&E and Alcan, as applicable. 

6.2.7 No authorization or approval or other action by, and no notice to or filing 
or registration with, or license or permit from any Person, including any Governmental 
Authority, will be necessary prior to start of the Service Period, other than (i) as may be required 
under Applicable Law to be obtained, given, accomplished or renewed at any time or from time 
to time after the.Effective Date and which are routine in nature or which cannot be obtained, or 
are not normally applied for, prior to the time they are required and which Kenergy has no reason 
to believe will not be timely obtained and in each case which do not prevent provision of Electric 
Services as described herein, and (ii) with respect to the approval ofthe KPSC or FERC, on the 
Effective Date, such approvals will have been duly given or issued, received and will be in full 
force and effect and unappealable, and all conditions therein will have been satisfied to the extent 
required to be satisfied by Kenergy or Big Rivers on or prior to the Effective Date. 

6.2.8 The Alcan Wholesale Agreement, the Century Wholesale Agreement and 
the Century Retail Agreement will have been duly authorized, executed and delivered by the 
parties thereto and be in full force and effect and all conditions precedent to the effectiveness 
will have been satisfied or waived other than conditions within the control of Kenergy or 
conditions that automatically will become effective simultaneously with the Effective Date or the 
Unwind Transaction. 

6.2.9 No authorization or approval or other action by, and no notice to or filing 
or registration with, or license or permit from any Person, including any Governmental 
Authority, will be necessary for the execution, delivery or performance by AIcan of its 
obligations under this Agreement. 

6.2.10 RUS shall have consented to the Unwind Transaction and the New 
Transaction and to all arrangements and agreements required to implement the Unwind 
Transaction and the New Transaction. 
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6.3 Efforts to SatisfV Conditions to Effective Date. Each of the Parties shall use 
commercially reasonable efforts and act in good faith to satisfy all of the conditions set forth in 
Section 6.2 at the earliest practicable date (other than those which the applicable Party agrees to 
waive). At such time as Kenergy or Alcan believes such conditions have been satisfied, such 
Party shall notify the other Party in writing. The obligations of the Parties under this Section 6.3 
will continue until the earlier of (a) such time as this Agreement terminates pursuant to 
Section 7.2, and (b) the Effective Date. 

ARTICLE 7 

TERM AND TERMINATION 

7.1 Term. Subject to Section 6..1, this Agreement will become binding on the Parties 
on the date of execution and delivery by the Parties and will remain in full force and effect until 
December 3 1,2023 (the "w), unless earlier terminated pursuant to the terms hereof. 

7.2 Termination Prior to Effective Date. This Agreement may be terminated without 
cost or penalty prior to the occmence of the Effective Date in accordance with this Section 7.2. 

7.2.1 Termination for Failure to Satisfv Conditions to Effective Date. Either 
Party may terminate this Agreement without cost or penalty by providing five Business Days' 
prior written notice of termination to the other Party upon the failure of the conditions in 
Sections 6.2 to be satisfied in full or waived by the Person in whose favor the condition exists on 
or before [ 1, or such later date as the Parties may agree, unless any such 
condition is satisfied or waived by the applicable Person within such five Business Day period. 

7 2 2  Termination In Event Unwind Transaction Will Not Be Consummated. 
This Agreement may he terminated by either Party at any time prior to the Effective Date upon 
receipt of notice from LG&E or Big Rivers that either LG&E or Big Rivers does not intend to 
consummate the Unwind Transaction. 

7.2.3 Termination Due to KPSC Modification. If the KPSC issues an order on 
any of the filings by Big Rivers or other Persons seeking necessary approvals for the Unwind 
Transaction and the New Transaction that disapproves or changes the pricing or other material 
terms of this Agreement or the Alcan Wholesale Agreement or Big Rivers' ability to recover 
costs from the Smelters or the Non-Smelter Ratepayers other than as contemplated in connection 
with the New Transaction, either Party may terminate this Agreement without cost or penalty by 
providing written notice of termination to the other Party and Big Rivers no later than three 
Business Days after the first to occur of the following: (i) the last date on which a petition for re- 
hearing may be filed if such a petition has not been filed, (ii) the date on which the KPSC issues 
an order denying the request for re-hearing for any petition for re-hearing that may have been 
filed during the allowed period and (iii) if a rehearing occurs, following the date on which an 
order on rehearing is issued. 

7.2.4 Termination Due to Business Judment. 

(a) Either Party may terminate this Agreement without cost or penalty 
by providing written notice of termination to the other Party and Big Rivers if it determines in its 
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business judgment, exercised in good faith, that based on information considered by it, including 
information provided by Big Rivers, Big Rivers’ operations cannot produce during the first five 
years of the Service Period the charges projected in Big Rivers’ financial model and filed with 
the KPSC in the application for approval of the New Transaction. 

(b) Alcan may terminate this Agreement without cost or penalty by 
providing written notice of termination to Kenergy and Big Rivers if it determines in its business 
judgment, exercised in good faith, that there has been a material adverse change in the 
production facilities of Alcan or a material change in economic or business factors external to the 
terms of the New Transaction, that would have a material adverse financial effect on Alcan if the 
New Transaction is consummated. 

7.2.5 Alcan Wholesale Ameement Termination. Kenergy may terminate this 
Agreement if Big Rivers terminates the Alcan Wholesale Agreement prior to the Effective Date. 

7.2.6 Effect of Pre-Effective Date Termination. If this Agreement is terminated 
in accordance with this Section 7.2, Kenergy and Alcan acknowledge and agree that the Existing 
Alcan Agreement and the Kenergy/LG&E Contract and dl other related documents and 
agreements will continue in full force and effect as if this Agreement had not been executed and 
delivered by the Parties. 

7.3 Termination After the Effective Date. This Agreement may be terminated after 
the occurrence of the Effective Date in accordance with this Section 7.3 

7.3.1 Termination for Closing of Sebree Smelter. 

(a) Alcan may terminate this Agreement as of a date not less than one 
year from the date it provides written notice (a ‘Wotice of Termination for Closure”) to Kenergy 
and Big Rivers of the termination of this Agreement in accordance with this Section 7 3 in 
connection with the termination and cessation of all aluminum smelting operations at the Sebree 
Smelter. 

(b) No termination pursuant to Section 7.3.l(a) may be effective prior 
to December 31,2010. If Century has given a ‘T\Jotice of Termination for Closure” under the 
Century Retail Agreement prior to the delivery of Notice of Termination for Closure by Alcan 
and if the TIansmission Upgrade (as defined in the Alcan Wholesale Agreement) has not been 
completed at the time of such telmination, Alcan may not exercise its right to terminate this 
Agreement pursuant to this Section 7.3.1 with an effective date prior to December 31,201 1 To 
be effective, any Notice of Termination for Closure must be accompanied by a certificate of the 
president of Alcan Parent including a representation and wananty that it has made a business 
judgment in good faith to terminate and cease all aluminum smelting at the Sebree Smelter and 
has no current intention of re-commencing smelting operations at the Sebree Smelter. 

7.3 2 Termination for Event of Default. This Agreement may be terminated 
following the occurrence and during the continuation of an Event of Default pursuant to 
Article 14. 
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ARTICLE 8 

METERING 

8.1 Metering Facilities. Kenergy will provide or cause to be provided metering 
facilities at the Point of Delivery which measure Hourly kW, kWh, kilovars, kilovar-hours and 
voltage fluctuation spectra. 

8.2 Reading. Kenergy will read or cause to be read the meters at the Point of 
Delivery on the last date of each month (or such other date as may be agreed upon by the 
Parties) 

8.3 m. Kenergy will test, or cause to be tested, the calibration of the meters at 
the Point of Delivery by comparison of accurate standards at least once every twelve months (or 
more often if so required by Applicable Law) and will give Alcan not less than five Business 
Days' prior notice of such testing. Alcan will have the right to observe and participate in all 
meter tests. Meters registering not more than plus or minus 1 % inaccurate will be deemed to be 
accurate (unless Applicable Law establishes a standard more stringent than 1%, in which case, 
the more stringent standard will apply). The reading of any meter which will have been 
disclosed by tests to be inaccurate will be corrected for the 60 days before such tests (or for such 
shorter period if applicable) in accordance with the percentage of inaccuracy found by such tests. 
If any meter should fail to register for any period, the Parties and Big Rivers will make mutually 
agreed upon estimates for such period from the best information available. If Alcan requests a 
special meter test, Kenergy shall cause such test to be conducted;provided, however, that if any 
special meter test made at the request of Alcan discloses that the meters are not more than plus 01 

minus 1% inaccurate, Alcan shall reimburse Kenergy for the reasonable cost of such test. In all 
other respects, meters through which Kenergy delivers Energy to Alcan shall be installed, 
operated, maintained and tested in accordance with all Applicable Law and Prudent Utility 
Practice. 

ARTICLE 9 

OPERATIONAL MATTERS 

9.1 Ouerations and Operational Responsibility- In canying out the requirements of 
this Agreement, each Party will comply with the reliability criteria, standards, guidelines and 
operating procedures of any national electric reliability organization, SERC, Applicable Law and 
any regional transmission organization (if applicable), and neither Party will be required to take 
any action in violation of any thereof. 

9" 1 I 1 Kenergy will operate and maintain or cause to be operated and maintained 
any facilities owned by it on the premises of Alcan. 

9.12 Alcan will operate and maintain, or cause to be operated and maintained, 
all of the facilities and equipment owned by it. 

9.2 Facilities Provided bv Kenerw. Kenergy has caused to be furnished and 
installed, or shall cause to be furnished or installed, all of the facilities required for the delivery 

OHS Enst:160349874 18 32 



of Energy to the Point of Delivery, as well as the 161 kilovolt transmission lines required 
between the Point of Delivery and Alcan’s electrical substation. Kenergy shall install and 
maintain, or shall cause to be installed and maintained, any and all interconnection equipment, 
metering, or substation equipment, and other equipment, including switching and protective 
equipment, necessary to deliver Energy to Alcan at the Point of Delivery. Kenergy will keep or 
cause to be kept, all such equipment in good working order, condition and repair (ordinary wear 
and tear excepted) such that all such equipment is capable of operating, consistent with Prudent 
Utility Practice, to the extent necessary to assure sufficient capability to take and use the Electric 
Services to be delivered by Kenergy to Alcan as provided for in this Agreement. 

9.3 Facilities Provided by Alcan 

9.3.1 Alcan has provided or shall provide, without cost to Kenergy or Big 
Rivers all easements for rights-of-way upon Alcan’s property at the Sebree Smelter (at such 
locations and of such dimensions as may be mutually agreed upon) for Big Rivers’ transmission 
lines and for any Kenergy dislribution lines. 

9.3.2 Alcan has furnished and installed, shall furnish and install, or cause to be 
furnished or installed, such facilities and equipment as may be necessary to enable it to receive 
and use Energy purchased hereunder at and from Alcan’s substation located adjacent to the 
Sebree Smelter, including such protective devices as may be reasonably necessary to protect Big 
Rivers’ transmission system from disturbance caused by Alcan. Additional plans for equipment 
to be installed for such protection of the facilities of Kenergy or Big Rivers shall be submitted to 
Kenergy and Big Rivers for prior approval. 

9.4 Curtailment. If Big Rivers determines in accordance with Prudent Utility 
Practice, or in compliance with any national electric reliability organization, SERC, Applicable 
Law and other regulation, any applicable regional transmission organization, or other applicable 
operating criteria or rules, that a System Emergency has occurred or is imminent, and after 
suspending or reducing deliveries to Persons purchasing interruptible Energy from Big Rivers, 
Kenergy may suspend or reduce the delivery of Energy hereunder and may cease to make 
available in whole or in part the Electric Services, in each case to the extent caused by, or that 
Kenergy or Big Rivers determines necessary or prudent under the circumstances to prevent or 
attempt to prevent, or counter or reduce the effects of, such System Emergency. Alcan 
acknowledges and agrees that any curtailment caused by a System Emergency (or for any other 
reason) that cannot be avoided after the suspension or reduction of deliveries to Persons 
purchasing interruptible Energy from Big Rivers will be effected in a non-discriminatory manner 
consistent with Big Rivers’ then-current policies and procedures. Kenergy shall request Big 
Rivers notify Alcan as to the occurrence or threatened occurrence of any System Emergency or 
other event that may require curtailment, its cause and its impact on the delivery of Energy or the 
provision of Electric Services, as soon as practicable. Kenergy will not be obligated to supply 
Electric Services to the extent suspended or curtailed as a result of the System Emergency. 

Ownershiu and Removal of Esuiument. Any and all equipment, apparatus, 
devices or facilities placed or installed, 01 caused to be placed or installed, by either of the 
Parties hereto (or by Big Rivers) on or in the premises of the other Party (or Big Rivers) to 
receive service under this Agreement shall be and remain the property ofthe Party (or Big 

9.5 
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Rivers) owning and installing such equipment, apparatus, devices or facilities regardless of the 
mode or manner of annexation or attachment to real property of the other. Upon the termination 
of this Agreement or any extension thereof, the owner (including, if applicable, Big Rivers) of 
any equipment, apparatus, devices or facilities on the property of a Party shall have the right to 
enter upon the premises of that Party, and shall, within a reasonable time and at the sole expense 
of the owner, remove such equipment, apparatus, devices or facilities. 

9.6 Rieht of Access. Alcan grants the duly authorized agents and employees of 
Kenergy and Big Rivers the right to reasonable access to the premises of Alcan to the extent 
reasonably required for the purposes of installing, repairing, inspecting, testing, renewing or 
exchanging any or all of its equipment located on the premises of Alcan, for reading or testing 
meters, or for performing any other work incident to the performance of this Agreement. 
Kenergy or Big Rivers shall make reasonable advance arrangements before entering the premises 
of Alcan. 

9.6.1 Alcan shall use commercially reasonable efforts to properly protect the 
property of Kenergy or Big Rivers, located on its premises, and shall permit no Person to inspect 
or adjust the wiring and apparatus of Kenergy (or Big Rivers) except with Kenergy’s consent. 
Neither Party assumes the duty or responsibility of inspecting the wiring or apparatus ofthe 
other Party. 

9.6.2 Alcan grants to Kenergy and its agents and employees a license to enter 
Alcan’s electrical substation located adjacent to the Sebree Smelter and upon Alcan’s easements 
and rights-of-way to accomplish the purposes of this Agreement, provided that reasonable 
advance arrangements appropriate under the circumstances are made. 

ARTICLE 10 

COVENANTS 

10.1 S q l u s  Sales. 

10.1.1 Alcan may request that Kenergy sell Energy through Big Rivers which is 
surplus to Alcan’s needs by delivering prior written notice to Kenergy and Big Rivers (a) 
identifying the portion of Base Demand per Hour Alcan requests Kenergy and Big Rivers sell 
and the associated times and duration of the requested sales, and (b) agreeing to curtail its 
demand per Hour so Alcan’s actual demand and the Energy sold pursuant to this Section 10.1 
(“SUID~US Sales”) is not expected to exceed the Base Demand per Hour. Kenergy and Big Rivers 
shall have no obligation to maice Surplus Sales if the portion of Base Demand per Hour Alcan 
requests to be sold exceeds the Base Demand per Hour or is less than ten MW or not in integral 
multiples of one MW. For the avoidance of doubt, Surplus Sales shall not include sales of 
Economic Sales, Undeliverable Energy Sales or Potline Reduction Sales. Any request by Alcan 
pursuant to this Section 10.1 shall be irrevocable following Big Rivers’ entry into contractual 
obligations with a Third Party relating to such Surplus Sales. 

10.1 “2 Alcan acknowledges and agrees that Big Rivers and Kenergy shall have 
no obligation to use any efforts to make Surplus Sales if Big Rivers, in its sole discretion 
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exercised in good faith, estimates the Net Proceeds therefrom would be less than $1.00 per MWh 
in excess of the sum of the Base Variable Rate, the FAC Factor, the Non-FAC Purchased Power 
Adjustment Factor and the Environmental Surcharge Factor (each calculated on a per MWh 
basis). Alcan acknowledges that neither Kenergy nor Big Rivers will have any obligation to 
market or resell Energy pursuant to this Section 10.1 (a) until Big Rivers first has sold or elected 
not to sell all amounts of its own surplus Energy, o r  (b) if Big Rivers is unable to sell any or all 
Energy as a result of transmission constraints (whether on or off Big Rivers’ transmission 
system) or other constraints, including constraints imposed by Applicable Law. 

10.1.3 For the avoidance of doubt, nothing in this Section 10.1 shall relieve 
Alcan of its obligation for the Base Energy Charge or the TIER Adjustment Charge or any other 
poition of the Monthly Charge pursuant to Article 4. 

10.1.4 For any applicable Surplus Sale, (i) Alcan shall pay to Kenergy for 
payment to Big Rivers any excess of Big Rivers’ actual income tax liability relating to such 
Surplus Sale over the estimated income tax liability for such Surplus Sale that was used for 
puxposes of calculating the Net Proceeds on such Surplus Sale, and (ii) Kenergy shall pay to 
Alcan, upon Kenergy’s receipt of such payment fi-om Big Rivers, any excess of Big Rivers’ 
estimated income tax liability for such Surplus Sale that was used for purposes of calculating the 
Net Proceeds on such Surplus Sale over the actual income tax liability of Big Rivers relating to 
such Surplus Sale. 

10.2 Undeliverable Energy Sales 

10.2.1 Alcan shall notify Kenergy and Big Rivers of the occurrence of (i) any 
event which results in damage to or destruction of plant or equipment that renders all or a portion 
of the Sebree Smelter unfit for normal use and limits Alcan’s ability to engage in aluminum 
reduction operations thereat; (ii) Alcan’s demand is initially reduced by at least 50 MW per Hour 
or more as a result thereof; (iii) such limitation is expected to continue for a period of 48 
consecutive hours or Ionger; and (iv) the proximate cause of such casualty is not an intentional 
misconduct or willful misconduct of Alcan or any of its Affiliates. If and to the extent directed 
by Alcan, Kenergy immediately will request Big Rivers to use reasonable commercial efforts to 
sell an amount of Energy up to the corresponding reduction in Alcan’s demand as a result of 
such event during the continuance of such limitation, subject to the same terms, conditions and 
limitations as set forth for Surplus Sales in Section 1 O., 1. The sales of Energy described in this 
Section 10.2 shall be referred to as “Undeliverable Energy Sales.” Alcan may provide such 
notice orally if followed promptly by written notice. 

(a) For a period of up to six months from the date of the occurrence of 
such event, all of the Net Proceeds of any such sales (less the administrative fee pursuant to 
Section 4.13.1) shall be credited against the Monthly Charge or, if in excess of the Monthly 
Charge otherwise applicable, such excess shall be paid to Alcan. Upon Alcan providing a 
certificate representing that the event can not be remedied with reasonable diligence within six 
months, Alcan’s rights under this Section 10.2 shall be extended for an additional period up to 
three months. 
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(b) Upon expiration of the period of Alcan’s rights under this 
Section 10.2, neither Kenergy nor Big Rivers shall have any obligations to sell or cause to be 
sold Energy to a Third Party which otherwise would be available for purchase by Alcan 
hereunder except as otherwise expressly required pursuant to Section 4.13.3 as Economic Sales, 
Section 10.1 as Surplus Sales, or Section 10.3 as Potline Reduction Sales. Undeliverable Energy 
Sales may not be greater than Base Demand per Hour. 

Section 10.2.1 do not continue for a period of 48 consecutive hours or longer, such sales of 
Energy will be treated as Surplus Sales under Section 10.1 unless Section 10.3 applies. 

(c) If the circumstances described in clauses (i), (ii), and (iv) of this 

10.2.2 ALCAN HEREBY WAIVES ANY AND ALL FIITURE CLAIMS OR 
OTHER RIGHTS FOR DAMAGES FROM KENERGY OR BIG RIVERS IN CONNECTION 
WITH ANY EVENT GIVING RISE TO OR RELATING TO AN EVENT RESULTING IN 
ALCAN NOT BEING ABLE TO ACCEPT ENERGY AS CONTEMPLATED BY 
SECTION 10.2.1, PROVIDED THAT THIS WAIVER SHALL NOT APPLY TO CLAIMS 
FOR DAMAGES OR OTHER REMEDIES BROUGHT BY THIRD PARTIES WHICH ARE 
NOT AFFILIATES, OFFICERS, DIRECTORS O R  EMPLOYEES OF ALCAN. THIS 
WAIVER SHALL ALSO NOT APPLY TO CLAIMS FOR DAMAGES OR OTHER 
REMEDIES FROM KENERGY OR BIG RIVERS BROUGHT BY ALCAN OR ITS 
SUBROGEE IN CONNECTION WITH A CIRCUMSTANCE WHERE (I) ALCAN IS 
UNABLE TO ACCEPT ENERGY AS CONTEMPLATED IN SECTION 10.2.1, (11) BIG 
RIVERS IS UNABLE TO DELIVER ENERGY TO THE SMELTERS, AND (111) BIG RIVERS 
IS UNABLE TO MAKE UNDELIVERABLE ENERGY SALES FROM ITS OWN 
GENERATING FACILITIES PURSUANT TO SECTION 10.2.1 ALL AS A RESULT OF 
INTENTIONAL MISCONDUCT OR WILLFUL MISCONDUCT OF BIG RIVERS. 

10.2.3 For any applicable Undeliverable Energy Sale, (i) Alcan shall pay to 
Kenergy for payment to Big Rivers any excess of Big Rivers’ actual income tax liability relating 
to such Undeliverable Energy Sale over the estimated income tax liability for such Undeliverable 
Energy Sale that was used for purposes of calculating the Net Proceeds on such Undeliverable 
Energy Sale, and (ii) Kenergy shall pay to Alcan, upon Kenergy’s receipt of such payment from 
Big Rivers, any excess of Big Rivers’ estimated income tax liability for such IJndeIiverabIe 
Energy Sale that was used for purposes of calculating the Net Proceeds on such IJndcliverable 
Energy Sale over the actual income tax liability of Big Rivers relating to such Undeliverable 
Energy Sale. 

10.3 Potline Reduction Sales. 

10.3.1 Alcan may request Kenergy cause Big Rivers to sell 1 15 MW (plus or 
minus 10 MW) per Hour to Third Parties (such sales of Energy are referred to as ‘‘m 
Reduction Sales”), such amount subject to Section 10.3.2 below, on either a Firm basis or a 
System-Firm basis by delivering not less than 30 days’ prior notice to Kenergy and Big Rivers 
(which notice Kenergy and Big Rivers shall keep confidential) if (i) Alcan has ceased or will 
cease all aluminum smelting operations on one and only one of its potlines at the Sebree Smelter 
(a “Potline Reduction”); (ii) Alcan is reasonably likely to be able to continue aluminum smelting 
operations with respect to all of its other potlines at the Sebree Smelter as a result of the 
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cessation of aluminum smelting operations on the potline referred to in clause (i); (iii) Alcan in 
good faith reasonably estimates the duration of such cessation will equal or exceed 12 months; 
and (iv) no Potline Reduction Sales have been made for a period of twelve consecutive months 
prior to the date of such notice. Such notice also shall state the requested duration of the sales of 
Energy and must be accompanied by a certificate of  an officer of Alcan Parent certifying as to 
the matters set forth in clauses (i), (ii), (iii), and (iv) above. 

10.3.2 Alcan, Kenergy and Big Rivers shall reasonably cooperate on a schedule 
for the graduated reduction and, in the case of a potline restoration, the graduated increase in 
Alcan’s demand in such amounts and over a period of time as is mutually satisfactory. 

10.3.3 Alcan may not withdraw its request for Potline Reduction Sales to the 
extent that Big Rivers has a legally binding agreement with a Third Party for Potline Reduction 
Sales (a “Potline Reduction Sales Aereement”), provided that Alcan may at any time terminate 
the Potline Reduction and assume responsibility for acquiring Market Energy required during the 
remainder of the Potline Reduction Sales Agreement. 

103.4 Alcan acknowledges that neither Kenergy nor Big Rivers will have any 
obligation to market or resell Energy pursuant to this Section 10.3 (i) until Big Rivers first has 
sold or elected not to sell all amounts of its own surplus Energy available for sale or (ii) to the 
extent Big Rivers is unable to make Potline Reduction Sales as a result of transmission 
constraints (whether on or off Big Rivers’ transmission system) or other constraints, including 
constraints imposed by Applicable Law. 

10.3.5 Kenergy and Big Rivers shall consult with Alcan and agree on the Potline 
Reduction Sales that will be made on a Firm basis or a System Firm basis and the terms of same. 
To the extent Alcan requests the Potline Reduction Sales be made on a Firm basis, Alcan agrees 
that if during the tern of such sale or sales Big Rivers is required to purchase replacement 
Energy or otherwise make payments to meet such Potline Reduction Sales on a Firm basis, Alcan 
will reimburse Kenergy for the benefit of Big Rivers the full cost of such actions and indemnify 
Kenergy and Big Rivers for any costs, obligations or liabilities incurred by either of them, 
including liabilities to Third Parties. 

10.3.6 All of the Net Proceeds of any Potline Reduction Sales (less the 
administrative fee pursuant to Section 4.13.1) shall be credited against the Monthly Charge from 
the effective date of the notice pursuant to Section 10.3.1 until the Cut-Off Date or, if such 
amount is in excess of the Monthly Charge otherwise applicable, such excess shall be paid to 
Alcan. The “Cut-Off Date” shall niean the earliest to occur of (a) the first day of the 49th Billing 
Month after the effective date of the notice given under Section 10.3.1, (b) a date specified in a 
written notice, if any, by Alcan to Kenergy and Big Rivers, (c) the earlier ofthe date (i) one year 
after the date Alcan commences smelting operations with respect to one or more pots on the 
suspended potline or (ii) all Potline Reduction Sales Agreements have been terminated or 
expired after Alcan commences smelting operations with respect to one or more pots on the 
suspended potline. Sales of Energy after the Cut-Off Date shall be Surplus Sales pursuant to 
Section 10.1 and not Potline Reduction Sales pursuant to this Section 10.3. Alcan agrees that it 
shall not be permitted to extend the term of Potline Reduction Sales beyond forty-eight months, 
provided that nothing in this Section 10.3.6 shall preclude Alcan from providing a new notice 
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under Section 10.3.1 after aluminum smelting operations at the suspended potline have been 
restored. 

10.3.7 For any Potline Reduction Sale, (i) Alcan shall pay to Kenergy for 
payment to Big Rivers any excess of Big Rivers’ actual income tax liability relating to such 
Potline Reduction Sale over the estimated income tax liability for such Potline Reduction Sale 
that was used for purposes of calculating the Net Proceeds on such Potline Reduction Sale, and 
(ii) Kenergy shall pay to Alcan, upon Kenergy’s receipt of such payment from Big Rivers, any 
excess of Big Rivers’ estimated income tax liability for such Potline Reduction Sale that was 
used for purposes of calculating the Net Proceeds on such Potline Reduction Sale over the actual 
income tax liability of Big Rivers relating to such Potline Reduction Sale. 

10 3.8 For the avoidance of doubt, (i) Potline Reduction Sales shall not include 
Surplus Sales, Economic Sales or Undeliverable Energy Sales; (ii) nothing in this Section 10.3 
shall be construed to relieve Alcan of its obligation with respect to the Base MonthIy Charge, the 
TIER Adjustment or other components of the Monthly Charge payable pursuant to Article 4; and 
[iii) nothing in this Agreement precludes Undeliverable Energy Sales under Section 10.2 from 
becoming Potline Reduction Sales if all conditions of this Section 10.3 are met. 

10.4 w. Alcan may not resell or cause to be resold any Electric Services 
purchased from Kenergy under this Agreement, except as expressly permitted in this Agreement 
or with the prior written consent of Kenergy and Big Rivers, which may be withheld by either of 
them in their sole discretion. Alcan shall consume all Energy purchased under this Agreement in 
connection with the operation of its Sebree Smelter except as expressly permitted pursuant to this 
Agreement. 

10.5 Refund of Income Tax Estimated for Net Proceeds. Kenergy shall return to Alcan 
any income taxes deducted in calculating the Net Proceeds of a sale of Energy by Big Rivers 
which Big Rivers ultimately determines are not required to be paid due to the application of a net 
operating loss carry-forward of Big Rivers that existed on the Effective Date and that otherwise 
would have expired unused. 

ARTICLE 1 I 

UNCONTROLLABLE FORCES 

11.1 Occurrence of an Uncontrollable Force. No Party will be considered to be in 
breach or default in the performance of any of its obligations under this Agreement if the failure 
of performance is due to an IJncontrollahle Force, except as otherwise provided in this 
Article 11. If either Party is unable, in whole or in part, by reason of Uncontrollable Force to 
carry out its obligations, then the obligations of the Parties, to the extent that they are affected by 
such Uncontrollable Force, will be suspended during the continuance of any inability so caused, 
but for no longer period. A Party will not be relieved of liability for failing to perform if such 
failure is due to causes arising out of its own negligence or willful acts or omissions. 

1 1.2 Mitigation. A Party rendered unable to fulfill any obligation by reason of an 
‘ISncontrollable Force shall exercise due diligence to remove or remedy such inability as 
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promptly as reasonably possible. Nothing contained herein may be construed to require a Party 
to prevent or to settle a labor dispute against its will. 

11.3 Notice of Uncontrollable Force. A Party shall notify the other Party at the earliest 
practicable time following (i) the occurrence of any Uncontrollable Force which renders such 
Party incapable of performing hereunder or (ii) the time at which such Party has reason to expect 
that such an Uncontrollable Force is imminent. Kenergy also shall notify Alcan if it receives 
notice from Big Rivers that Big Rivers anticipates that it will be unable to perform its obligations 
to Kenergy under any contract or agreement that affects Kenergy’s performance under this 
Agreement due to an Uncontrollable Force and Alcan is not an additional addressee of such 
notice. 

11 4 Pavment Obligations. Notwithstanding anything in this Agreement to the 
contrary, the occurrence of an IJncontrollable Force shall not relieve Alcan of its payment 
obligations under Article 4, including its payment obligations with respect to the Base Energy 
Charge. ALCAN ACKNOWLEDGES AND AGREES THAT THE PROVISIONS OF 
SECTION 10.1 (SURPLUS SALES), SECTION 10.2 (UNDELIVERABLE ENERGY SALES) 
AM) SECTION 10.3 (POTLINE REDUCTlON SALES) SHALL CONSTITUTE ALCAN’S 
SOLE AND EXCLUSIVE REMEDIES IN THE EVENT THAT ALCAN IS UNABLE TO 
RECEIVE ENERGY INCLUDING IF THAT INABILITY IS CAUSED BY AN 
UNCONTROLLABLE FORCE. 

ARTICLE 12 

REPRESENTATIONS AND WARRANTIES 

12 1 Representations and Warranties of Kenergy. Kenergy hereby represents and 
warrants to Alcan as follows: 

12.1 I 1 Kenergy is an electric cooperative corporation duly organized, validly 
existing and in good standing under the laws of the Commonwealth of Kentucky, and has the 
power and authority to execute and deliver this Agreement, to perform its obligation hereunder, 
and to carry on its business as such business is now being conducted and as is contemplated 
hereunder to be conducted during the Term hereof. 

12.1.2 The execution, delivery and performance of this Agreement by Kenergy 
have been duly and effectively authorized by all requisite corporate action 

12 2 Representations and Warranties of Alcan Alcan hereby represents and warrants 
to Kenergy as follows: 

12.2.1 Alcan is a corporation duly organized and validly existing and in good 
standing under the laws of the State of Texas, is authorized to do business in the Commonwealtb 
of Kentucky, and has the power and authority to execute and deliver this Agreement, to perform 
its obligations hereunder, and to carry on its business as it is now being conducted and as it is 
contemplated hereunder to be conducted during the Term hereof. 
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12.2.2 The execution, delivery and performance of this Agreement by Alcan have 
been duly and effectively authorized by all requisite corporate action. 

ARTICLE 13 

ADDITIONAL AGREEMENTS 

13.1 Regulatorv Proceedings. 

13.1.1 Proceedings That Affect Rates. 

(a) The Parties acknowledge and agree that 

(i) Big Rivers shall have the right to seek KPSC approval for 
changes to the Non-Smelter Member Rates from time to time, but Big Rivers shall not seek an 
increase in its base rates to take effect before January I ,  20 10, excluding any roll-in to Big 
Rivers’ base rates of costs that would otherwise be recovered by the Environmental Surcharge or 
the FAC; and 

(ii) Big Rivers will not seek to implement a wholesale rate 
reduction other than the Rebate to its Members under the procedures available in KRS 278.455 
without the consent of Alcan; 

provided that this commitment by Big Rivers will have no effect on the availability to Kenergy 
of the procedures in KRS 278.455 to flow-through any wholesale rate decrease to the Non- 
Smelter Ratepayers. 

(b) Alcan shall have the right to intervene and participate in any 
proceeding that may affect rates at the KPSC or FERC or before any other Governmental 
Authority. Neither Kenergy nor Alcan will support or seek, directly or indirectly, from any 
GoveInmental Authority, including the KPSC, any challenge to or change in the rate formula set 
forth in this Agreement or other terms and conditions set forth herein, including the relationship 
of the Large Industrial Rate to amounts payable by Alcan pursuant hereto, except that any Party 
may initiate or intervene in a proceeding to (i) clarify, interpret or enforce this Agreement, or (ii) 
challenge the applicable rate for Transmission Services should those services be unbundled for 
purposes of calculating the Large Industrial Rate. For the avoidance of doubt, Alcan’s 
intervention and participation in a regulatory proceeding involving cost of service issues relating 
to the rates ofihe Non-Smelter Ratepayers shall not be considered a challenge to the rate 
formula. 

(c) If Comnzonwealth ojKeniucb ex re1 Gregory D. Stumbo, Attorney 
Gerieral v. Public Seivice Comm ‘n and IJnion Light, Heat and Power Co., Franklin Cicuit 
Court, C.A. No. 06-CI-269, or any Applicable Law relating thereto restricts the amounts 
recovered under the FAC, Appendix A, or the Environmental Surcharge Rider, then Kenergy, 
Alcan, Big Rivers and, if the Century Retail Agreement is then in effect, Century, shall negotiate 
in good faith to amend this Agreement (and other agreements entered into in connection 
herewith) to restore the relative rights and economic benefits thereunder. If such parties are 
unable to reach an agreement on such amendments, then this Section 13.1.1 shall not restrict Big 
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Rivers from seeking KPSC approval for an increase to its base rates or an amendment to the 
FAC, Appendix A, or the Environmental Surcharge Rider. 

13.1 “2 Kenerw Retail Fee. Kenergy or Alcan may seek approval of any changes 
to the Retail Fee not earlier than ten years after the Effective Date of this Agreement. 

13.1.3 KPSC Jurisdiction. Nothing in this Agreement shall limit or expand the 
jurisdiction of the KPSC over Kenergy, Big Rivers or the rates, terms and conditions of Electric 
Service to Alcan. 

1.3.1.4 Notice of Material Filings. Kenergy shall provide or cause to be provided 
to Alcan a copy of any filing with the KPSC or FERC that seeks a change in Big Rivers’ tariff, 
or relief authorized by KRS 278.020, KRS 278.030, KRS 278.212, KRS 278.218, KRS 278.300, 
KRS 278.18.3 or 807 KAR 5:056. 

13.2 Audit Rights. Kenergy will permit Alcan to audit, upon reasonable notice, at its 
own expense, at a mutually agreeable time, all information in the possession of Kenergy relating 
to its service to Alcan under this Agreement, including scheduled usage, meter records and 
billing records. Kenergy shall retain all documentation applicable to service to Alcan under this 
Agreement for a period of three years beyond the date of the service. Nothing in this 
Section 1.3 2 shall obligate Kenergy to disclose attorney-client privileged information. 

13.3 Alcan Credit Support. Alcan shall (i) if the rating ofthe unenhanced, unsecured 
debt obligations of Alcan Parent with Standard & Poor’s is not “A+” or higher (and in addition, if 
Alcan Parent has such a rating from Moody’s, that rating with Moody’s is not “Al” or higher), 
provide and maintain credit support in the form of a letter of credit from a bank rated “A+” or 
higher, or other credit support acceptable to Big Rivers and Kenergy, in an amount equal to the 
amounts estimated by Big Rivers to be due to Big Rivers and Kenergy with respect to Alcan’s 
obligations under this Agreement for a period of two months and any amount which Big Rivers 
estimates reasonably could be due with respect to taxes relating to any sale of Energy pursuant to 
Section 4.1.3.3 as Economic Sales, Section 10.1 as Surplus Sales, Section 10.2 as  Undeliverable 
Energy Sales or Section 10.3 as Potline Reduction Sales (“Potential Tax Liabilitv”); and (ii) 
cause Alcan Parent to guarantee to Big Rivers and Kenergy the payment and performance of all 
obligations of Alcan under this Agreement, including Potential Tax Liability, and the other 
documents entered into by Alcan and its afMiates in connection with the New Transaction 
pursuant to a Guarantee Agreement executed by Alcan Parent in favor of Big Rivers and 
Kenergy which shall be satisfactory in form and substance to Big Rivers and Kenergy (the 
“Alcan Guarantee”). At the request of Big Rivers or Kenergy, Alcan will maintain the Alcan 
Guarantee until closure of all applicable tax years of Big Rivers. At the request of Alcan, 
Kenergy shall request that Big Rivers provide Alcan with information as to the amount and 
calculation of the estimated Potential Tax Liability and documentation in support thereof. 

13.4 Patronage Capital. 

13.4.1 Kenergy is a non-profit Kentucky corporation that, during any calendar 
year, may realize revenues from its own operations in excess ofrelated expenses (“margins”). 
For financial accounting purposes, such margins have been and shall continue to be recorded as 
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patronage capital held for the benefit of Kenergy’s customers. Such patronage capital shall be 
recorded by Kenergy for the benefit of Alcan as earned during the term of this Agreement. 

13.4.2 Kenergy will not permit any amendments or modifications of its Bylaws 
that would adversely affect the rights of Alcan to distributions of patronage capital or payments 
on account of properly rights of the Members distributed by Big Rivers to Kenergy. 

13.4.3 Kenergy agrees that Alcan will share on a nondiscriminatory basis in the 
allocations of patronage capital and payments on account ofproperty rights of Members 
distributed by Big Rivers to Kenergy and that such allocations shall be promptly distributed to 
Alcan. 

13.4.4 The expiration or earlier termination of this Agreement shall not modify or 
revoke the then existing entitlement of Alcan to allocations or distributions of patronage capital 
or the entitlement of Alcan to payments on account of property rights as set forth in this Section 
13.4 when such property rights are determined. 

13.4.5 Kenergy and Alcan agree that the provisions of this Section 13.4 are not 
the exclusive provisions for determining Alcan’s entitlement to distributions by Kenergy of 
patronage capital or payments on account of property rights. 

13.5 Post-Termination Obligation. Subject to Section 13.7, upon termination of this 
Agreement, neither Kenergy nor Big Rivers will have any contractual obligation under this 
Agreement to supply any capacity, Energy or other related services to Alcan. 

13.6 Negotiation of Replacement Agreement. If this Agreement has not been 
terminated earlier, Kenergy shall negotiate in good faith with Alcan and Big Rivers, no later than 
January 1,2023, concerning rates and terms and conditions for new power supply arrangements 
following the expiration of this Agreement on December 3 1,2023. 

1.3.7 Entitlement to Large Industrial Rate. If this Agreement terminates pursuant to a 
closure of the Sebree Smelter as set forth in Section 7.3.1 and Alcan continues non-smelting 
operations, Alcan will be entitled to be served by Kenergy under the Large Industrial Rate; 
provided, however, the capacity and assaciated Energy served under the Large Industrial Rate 
shall not exceed 15 MW. 

ARTICLE 14 

EVENTS OF DEFAULT: REMEDIES 

14.1 Events of Default. Each of the following constitutes an “Event of Default” under 
this Agreement: 

14.1.1 Failure by a Party to make any payment in accordance with this 
Agreement within three Business Days following the non-performing Party’s receipt of written 
notice of the non-performing Party’s default in its payment obligation; 
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14.1.2 Failure of a Party to perform any material duty imposed on it by this 
Agreement (other than a failure to make a payment when due) within 30 days following the non- 
performing Party’s receipt of Written notice of the non-perfonning Party’s breach of its duty 
hereunder; 

14.1.3 Any attempt by a Party to transfer an interest in this Agreement other than 
as permitted pursuant to Article 16; 

14.1.4 The occurrence and continuance of an “Event of Default” under the Alcan 
Wholesale Agreement; 

14.1.5 Any filing of a petition in bankmptcy or insolvency, or for reorganization 
or arrangement under any banlcruptcy or insolvency laws, or voluntarily taking advantage of any 
such laws by answer or otherwise or the commencement of involuntary proceedings under any 
such laws by a Party and such petition has not been withdrawn or dismissed within 60 days after 
filing; 

14.1.6 Assignment by a Party for the benefit of its creditors; 

14.1.7 Allowance by a Party of the appointment of a receiver or trustee of all or a 
material part of its property and such receiver or trustee has not been discharged within 60 days 
after appointment; or 

14.1.8 Failure, inability or refusal of Kenergy to cure a breach or default by 
Kenergy under the Alcan Wholesale Agreement which gives rise to a termination of the Alcan 
Wholesale Agreement, or any termination by Kenergy of the Alcan Wholesale Agreement in 
breach or default thereof. 

14.2 Remedies. General. Except as otherwise provided in this Agreement, following 
the occurrence and during the continuance of an Event of Default by either Party, the non- 
defaulting Party may, in its sole discretion, elect to terminate this Agreement upon written notice 
to the other Party, or to seek enforcement of its terms at law or in equity. Unless otherwise 
provided herein, remedies provided in this Agreement are cumulative, unless specifically 
designated to be an exclusive remedy and nothing contained in this Agreement may be construed 
to abridge, limit, or deprive either Party of any means of enforcing any remedy either at law or in 
equity for the breach or default of any of the provisions herein provided that: 

14.2.1 UNDER NO CIRCUMSTANCE WILL EITHER PARTY OR ITS 
RESPECTIVE AFFILIATES, DIRECTORS, OFFICERS, MEMBERS, MANAGER, 
EMPL,OYEES OR AGENTS BE LIABLE HEREXJNDER TO THE OTHER PARTY, ITS 
AFFILIATES, DIRECTORS, OFFICERS, MEMBERS, MANAGERS EMPLOYEES OR 
AGENTS WHETHER IN TORT, CONTRACT OR OTHERWISE FOR ANY SPECIAL, 
INDIRECT, PUNITIVE, EXEMPLARY OR CONSEQUENTIAL DAMAGES, INCLUDING 
LOST PROFITS. EACH PARTY’S LIABILITY HEREUNDER WILL BE LIMITED TO 
DIRECT, ACTUAL DAMAGES. THE EXCLUSION OF ALL OTHER DAMAGES 
SPECIFIED IN THIS SECTION IS WITHOUT REGARD TO THE CAUSE OR CAUSES 
RELATING THERETO. THIS PROVISION WILL SURVIVE TERMINATION OF THIS 
AGREEMENT. 
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14.2.2 Neither Party may terminate this Agreement as a result of an “Event of 
Default” under the Alcan Wholesale Agreement if the actions or omissions of Kenergy caused 
such “Event of Default”; provided, that either Party may terminate this Agreement if the Alcan 
Wholesale Agreement is terminated for any reason. 

14.2.3 Unless otherwise provided herein, if a Party is in breach of its obligations 
under this Agreement but such breach does not constitute, or would not with the passage of time 
or the giving of notice constitute, an Event of Default and this Agreement does not provide any 
other remedy therefor, if such breach has not been cured by the breaching Party within 60 days 
after receiving written notice from the non-breaching Party setting forth, in reasonable detail, the 
nature of such breach, the non-breaching Party may bring a claim for money damages with 
respect to such breach and exercise its rights under Section 15.2, but will not be entitled to 
terminate, or seek to terminate, this Agreement, or suspend performance of its obligations and 
duties hereunder as a result of such breach. 

ARTICLE I5 

DISPUTE RESOLUTION 

15 1 Resolution Meetings. If a dispute arises between the Parties concerning the terms 
or conditions of this Agreement, the duties or obligations of the Parties under this Agreement, or 
the implementation, interpretation or breach of this Agreement, either Party may request in 
writing a meeting among an authorized representative of each of the Parties and Big Rivers to 
discuss and attempt to reach a resolution of the dispute. Such meeting will take place within ten 
days or such shorter or longer time as agreed upon by the Parties of the request. Nothing in this 
Section 15. I shall toll or extend the cure period with respect to the failure by a Party to perform 
its obligations under this Agreement. 

15.2 Right to Pursue Rights and Remedies. Absent resolution of a dispute pursuant to 
Section 15.1, the Parties may pursue at any Governmental Authority all rights and remedies that 
they may have at law, in equity or pursuant to this Agreement subject to the limitations set forth 
in this Agreement. Notwithstanding the provisions of this Article 15, each Party may at all times 
seek injunctive relief, where its delay in doing so could result in irreparable injury. 

ARTICLE 16 

GENERAL PROVISIONS/SUCCESSORS AND ASSIGNS 

16.1 Binding Nature. This Agreement will inure to the benefit of and be binding upon 
the Parties hereto and their respective SuccessoIs and permitted assigns. No interest in this 
Agreement may be transferred or assigned by either Party, in whole or in part, by instrument or 
operation of law, without the prior written consent of the other Party, except as provided in 
Section 16.4, and except that, subject to satisfaction of the conditions of Section 16.2, 
assignment may be made by either Party to such Person as acquires all or substantially all the 
assets of the assigning Party or which merges with or acquires all or substantially all of the 
equity of such Party. When consent is required, consent may not be unreasonably withheld, 
conditioned or delayed. 
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16.2 Limitation on Assignment. In no event may either Party assign this Agreement 
(including as part of a sale of all or substantially all the assets of the assigning Party or a merger 
with or purchase of substantially all the equity interests of such Party) (i) to any Person that does 
not have adequate financial capacity as demonstrated to the reasonable satisfaction of the 
non-assigning Party or that would otherwise be unable to perform the obligations of the 
assigning Party pursuant to this Agreement or (ii) on  any terms at variance kom those set forth in 
this Agreement except as agreed to in writing by the Parties. 

16.3 m. No permitted assignment or transfer will change the duties of the Parties, 
or impair the performance under this Agreement except to the extent set forth in such permitted 
assignment and approved in writing by the Parties. No Party is released fkom its obligations 
under this Agreement pursuant to any assignment, unless such release is granted in writing. 

16.4 Financing Lien. Either Party may, without the approval of the other Party, assign 
this Agreement as collateral security or grant one or more mortgages (including one or more 
deeds oftrust or indentures) on or security interests in its interest under this Agreement in 
connection with the general financing of its assets or operations. 

16.5 Big Rivers Restructuring. 

16.5.1 In connection with a Restructuring, Kenergy, Alcan, Century and Big 
Rivers shall determine a good faith estimate of the cumulative increase or decrease in the TIER 
Adjustment that such Restructuring would cause in each Fiscal Year over the 24-Billing Month 
period following the date of the effectiveness of Restructuring (the “Restructuring Amount”). 
Any change in the Large Industrial Rate approved at the time of or in connection with the 
Restructuring shall not be considered as an effect of the Restructuring. Except for the 
restrictions set forth in Section 13.1, nothing in this Agreement, including this Section 16.5, shall 
limit the ability of Big Rivers to seek a change in or modification of the Large Industrial Rate in 
connection with the occurrence of a Reslmcturing. 

16.5.2 The Monthly Charge in each month of the 48-month period following the 
effectiveness of the Restructuring shall be increased or decreased, as applicable, by an amount 
equal to 1/48th of the product of the Restructuring Amount and the Applicable Percentage; 
provided, that the application of this Section 16.5 shall not result in Alcan paying less than the 
sum of the Large Industrial Rate, the FAC Factor, the Non-FAC Purchased Power Adjustment 
Factor, and the Environmental Surcharge Factor, all on a per MWh basis, for a customer with a 
98% load factor with respect to Base Monthly Energy in any Fiscal Year. Sample calculations 
for determining a Restructuring Amount are set forth in Exhibit A. 

16,.5.3 This Section 16.5 shall not be applicable to any Restructuring undertalcen 
in response to the loss of revenue caused by the termination of the Century Retail Agreement. 

16.5.4 If Alcan, Century, Kenergy and Big Rivers are not able to determine a 
mutually agreeable estimate of the Restructuring Amount, then Kenergy, Alcan, Century or Big 
Rivers may petition to the KPSC to determine the Restructuring Amount. 
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ARTICLE 17 

MISCELLANEOUS 

17.1 Govemino Law. This Agreement shall be interpreted, governed by and construed 
under the laws of the Commonwealth of Kentucky, without regard to its conflicts of law rules. 

Jurisdiction. The Parties hereby agree that the courts of the Commonwealth of 
Kentucky will have exclusive jurisdiction over each and every judicial action brought under or in 
relationship to this Agreement; provided that the subject matter of such dispute is not a matter 
reserved by law to the KPSC, or to the US .  federal judicial system (in which event exclusive 
jurisdiction and venue will lie with the U.S District Court for the Western District of Kentucky), 
and the Parties hereby agree to submit to the jurisdiction of Kentucky courts for such purpose. 
Venue in state court actions will be in the Henderson Circuit Court as the court in which venue 
will lie for the resolution of any disputes under this Agreement Nothing in this paragraph 
prohibits a Party from referring to FERC any matter properly within FERC’s jurisdiction. 

m. The waiver by either Party of any breach of any term, covenant or 

17.2 

17.3 
condition contained herein will not be deemed a waiver of any other term, covenant or condition, 
nor will it be deemed a waiver of any subsequent breach of the same or any other term, covenant 
or condition contained herein 

17.4 Amendments 

17.4 1 This Agreement may be amended, revised or modified by, and only by, a 
written instrument duiy executed by both Parties. 

17.4.2 The Parties acknowledge and agree that nothing in this Agreement shall 
limit the right of Big Rivers to file changes to the OATT, or limit the right of any Party to 
challenge any aspect of the OATT, including the applicable loss factor, the transmission service 
rates or any other transmission or ancillary service issue presented to FERC. 

17.5 Good Faith Efforts. The Parties agree that each will in good faith take all 
reasonable actions within their reasonable control as are necessary to permit the other Party to 
fulfill its obligations under this Agreement; provided that no Party will be obligated to expend 
money or incur material economic loss in order to facilitate performance by the other Party 
Where the consent, agreement, or approval of either Party must be obtained hereunder, such 
consent, agreement or approval may not be unreasonably withheld, conditioned, or delayed 
unless otherwise provided herein Where either Party is required or permitted to act or fail to act 
based upon its opinion or judgment, such opinion or judgment may not be unreasonably 
exercised Where notice to the other Party is required to be given herein, and no notice period is 
specified, reasonable notice shall be given 

17.6 Notices. A notice, consent, approval or other communication under this 
Agreement must be in writing, addressed to the Person to whom it is to be delivered at such 
Person’s address shown below and (a) personally delivered (including delivery by a nationally 
recognized overnight courier service), or (b) transmined by facsimile, with a duplicate notice 
sent by a nationally recognized overnight courier service, ppovided however, that (i) a notice 
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given pursuant to Schedule 2.3.2(a) or Section 10.2 may be given by telephone to be followed as 
soon as reasonably practicable by written notice as described herein and (ii) a notice of 
Uncontrollable Force shall be given by whatever means is available followed by notice in writing 
as described herein as soon as reasonably practicable. A notice given to a Person in accordance 
with this Section 17.6 will be deemed to have been delivered (a) if personally delivered to a 
Person’s address, on the day of delivery if such day is a Business Day, or otherwise on the next 
Business Day, or (b) if transmitted by facsimile to a Person’s facsimile number and a correct and 
complete transmission report is received, or receipt is confirmed by telephone, on the day of 
transmission if a Business Day, otherwise on the next Business Day; provided, however, that 
such facsimile transmission will be followed on the same day with the sending to such Person of 
a duplicate notice by a nationally recognized overnight courier to that Person’s address. For the 
purpose of this Section 17.6, the address of a Party is the address set out below or such other 
address which that Party may from time to time deliver by notice to the other Party, in 
accordance with this Section 17.6, with copies of all such notices to Big Rivers to the address set 
forth below, in the same manner as notice is otherwise given hereunder: 

If to Kenergy: Kenergy C o p  
6402 Old Corydon Road 
Henderson, Kentucky 42420 
Facsimile: 
Attn: President and CEO 

With a copy to: 

If to Alcan: 

With a copy to: 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Facsimile: (270) 877-2558 
Attn: President and CEO 

Sebree Smelter 
Alcan Primary Products Corporation 
9404 State Route 2096 
Henderson, Kentucky 42452-9735 
Facsimile: 
Attn: Plant Manager 

Rio Tinto Alcan 
1 188 Sherbrooke Street West 
Montreal, Quebec H3A 3G2 
Canada 
Facsimile: (514) 848-1439 
Attn: Director Energy 
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If to Big Rivers: Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Facsimile: (270) 827-2558 
Attn: President and CEO 

For notices pursuant to Section 14.1: 

If to Kenergy: Kenergy Corp. 
6402 Old Corydon Road 
Henderson, Kentucky 42420 
Facsimile: 
Atfn: President and CEO 

With a copy to: 

If to Alcan: 

Big Rivers Electric Corporation 
201 Thiid Street 
Henderson, Kentucky 42420 
Facsimile: (270) 827-2558 
Attn: President and CEO 

Sebree Smelter 
Alcan Primary Products Corporation 
9404 State Route 2096 
Henderson, Kentucky 42452-9735 
Facsimile: 
Attn: Plant Manager 

17.7 Severability. If any clause, sentence, paragraph or part of this Agreement should 
for any reason be finally adjudged by any court of competent jurisdiction to be unenforceable or 
invalid, such judgment will not affect, impair or invalidate the remainder of this Agreement but 
will be confined in its operation to the clause, sentence, paragraph or any part thereof directly 
involved in the controversy in which the judgment is rendered, unless the loss or failure of such 
clause, sentence, paragraph or part of this Agreement materially adversely affects the benefit of 
the bargain to be received by either or both of the Parties, in which event the Parties shall 
promptly meet and use their good faith best eKorts to renegotiate this Agreement in such a 
fashion as will restore the relative rights and benefits of both Parties or, absent such 
renegotiation, the Party that was so materially adversely affected will be entitled, in its 
discretion, to terminate this Agreement. 

17.8 Survival. Each provision of this Agreement providing for payment for Electric 
Services and any other amounts due hereunder, distribution o€ patronage capital, assignment of 
the right to collect and enforce collection of amounts due, or related to remedies for default, 
damage claims, indemnification or payment of other liabilities will survive termination of this 
Agreement to the full extent necessary for their enforcement and the protection of the Party in 
whose favor they run. 
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17.9 a. This Agreement constitutes the entire agreement and understanding of 
the Parties with respect to the matters addressed herein and supersedes all other prior or 
contemporaneous understandings or agreements, both written and oral, between the Parties 
relating to the subject matter of this Agreement except as otherwise expressly provided in 
Section 6.1 and Section 7.2.6 hereof. 

17.10 Further Assurances The Parties shall execute such additional documents 
including a consent to assignment, legal opinions, estoppel letters or similar documents, and shall 
cause such additional actions to be taken as may b e  required or, in the judgment of any Party, be 
necessary or desirable, to effect or evidence the provisions ofthis Agreement and the 
transactions contemplated hereby. 

I 7.1 I Counterparts. This Agreement may be executed in any number of counterparts, 
which together will constitute but one and the same instrument and each counterpart will have 
the same force and effect as if they were one original. 

17.12 Third-Partv Beneficiaries. Nothing in this Agreement may be construed to create 
any duty ta, or standard or care with reference to, or any liability to, or any benefit for, any 
Person not a Party to this Agreement other than Big Rivers. 

17.13 Headings. The headings contained in this Agreement are solely for convenience 
and do not constitute a part of the agreement between the Parties, nor should such headings be 
used to aid in any manner in the construction of this Agreement. 

17.14 No Agency. This Agreement is not intended, and may not be construed to create 
any association, joint venture, agency relationship or partnership between the Parties or to 
impose any such obligation or liability upon either Party. Neither Party will have any right, 
power or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as 
or to be an agent or representative of, or otherwise bind, the other Party 

[Signatures Follow on Next Page] 
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IN WITNESS WHEREOF, this Agreement is hereby executed as of the day and year first 
above written. 

KEmRCJY COW. 

By: 
Name: 
Title: 

&CAN PRIMARY PRODUCTS CORPORATION 

By: 
Name: 
Title: 
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APPENDIX A 
Non-FAC Purchased Power Adjustment Factor 

A. Base Monthly Energy Sales to the smelters are subject to a Non-FAC Purchased Power 
Adjustment (PPA) to recover purchased power costs that the smelters have agreed to pay 
and are not otherwise included in Big Rivers’ Fuel Adjustment Clause (FAC). 

B. Definitions 

Definitions have the meanings given to them in the Agreement except as provided below: 

“Account” is the specified numbered account as set forth in the Uniform System of Accounts - 
Electric, promnlgated under Bulletin 1767B-1 by the Rural Utilities Service, an agency of the 
tJ.S Department of Agriculture 

“SEPA” is the Southeastern Power Administration, an agency of the U.S Department of 
Energy, or any successor agency. 

“Wholesale Smelter Agreements” 
Wholesale Agreement. 

C. Determination of the PPA 

(1) The monthly amount computed for a11 wholesale sales to which this PPA is applicable shall 
be increased or decreased at a rate per kWh in accordance with the following formula: 

are the Alcan Wholesale Agreement and the Century 

PPA = PP(m)/S(m) - PP@)/S@) 

Where PPA is the PPA Factor for the month, PP(m) is the current Purchased Power Cost for 
the month; S(m) is the current applicable sales; PP@) is the Purchased Power Cost for the 
base period; and S(b) is the sales in the base period. For the initial base period, PP@)/S(b) 
(the “Purchased Power Base”) is $0.00175. 

(2) Purchased Power Costs (PP) shall be the sum of: 

(a) The total cost of power purchased (including purchases from SEPA) that is expensed by 
Big Rivers to Account 555 (excluding those costs that are recovered through Big 
Rivers’ FAC and excluding costs expensed to Account Nos. 555 150, 555.151, and 
555.152 regarding Big Rivers’ cost share of HMP&L’s Station Two) including 
transmission and related costs that are expensed to Account 565; 

(b) The total amount of any adjustments to Purchased Power Costs attributable to prior 
months, whether positive or negative; and 

(c) The total cost of amounts credited by Big Rivers to Kenergy with respect to voluntary 
curtailments under Section 4.132 of either Smelter Wholesale Agreement to allow Big 
Rivers to avoid market priced purchases of power. 
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Less: 

(d) The total cost of power purchased directly associated with sales (including related 
system energy losses) by Big Rivers either to non-Member purchasers of power or to 
Kenergy under either Wholesale Smelter Agreement for resale to either Smelter as 
energy products other than Base Monthly Energy, assuming SEPA power followed by 
the lowest cost power, whether generated or purchased, shall be allocated to Applicable 
Sales. 

(3) Applicable Sales (S) shall be all kilowatt-hours sold at wholesale by Big Rivers (a) to its 
Members under all electric rate schedules, including the Large Industrial Rate, for resale to 
Kentucky ratepayers (other than the Smelters), and (b) to Kenergy as Base Monthly Energy 
as defined in each of the Wholesale Smelter Agreements. 

(4) The current month (m) shall be the second month preceding the month in which the PPA 
Factor is billed. 
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SCHEDULE 2.3.2(a) 

INTERRUPTIBLE ENERGY 

(a) Interruutible Enerm. Kenergy may purchase from Big Rivers on a System Firm 
basis up to 10 MW per Hour of Interruptible Energy for resale to Alcan, subject to availability, 
the scheduling requirements and Big Rivers’ right to interrupt the sale and delivery of such 
Energy, all as set forth in this Section (a). 

(i) Confirmation. Not less than seven days prior to the beginning of each fiscal 
quarter of the Service Period (or the Effective Date with respect to the initial fiscal quarter of the 
Service Period), Big Rivers shall provide to Kenergy and Alcan a confirmation setting forth the 
price or prices and other terms and conditions (“Interruutible Enerw Terms”) under which 
Interruptible Energy may be available during each Hour of the subject fiscal quarter. If Big 
Rivers fails to provide a timely confirmation with respect to any fiscal quarter, the Interruptible 
Energy Terms for the prior fiscal quarter shall remain in effect. Big Rivers and Kenergy shall 
obtain Alcan’s consent to each confirmation as a condition to Big Rivers’ obligation to malce 
Interruptible Energy available to Kenergy for scheduling during each fiscal quarter. 

(ii) Scheduling of Interruutible Enerev. The provision of Interruptible Energy shall 
be subject to the following requirements: 

(A) 
3:OO PM on the second Business Day prior to the day of the scheduled delivery 
(or such shorter period agreed to by Big Rivers), a schedule for up to 10 MW of 
Interruptible Energy, in integral multiples of one MW per Hour, for the times and 
durations specified in the schedule 

(E) Big Rivers shall be under no obligation to accept the schedule submitted 
by Kenergy or to deliver the Interruptible Energy so scheduled, but shall, upon 
receipt of such schedule, notify Kenergy and Alcan by 9:00 AM of the Business 
Day prior to the day of scheduled delivery of the number of MW, if any, Big 
Rivers is willing to deliver and the hour and duration when the delivery shall take 
place (the “Resuonse”). 

((3 
Section (a)(iii) below, Big Rivers shall sell and deliver the volume of Interruptible 
Energy at the time and for the duration specified in the Response (the “Scheduled 
Interruptible Energy”). 

Interruption of Scheduled InterruDtible Energy. The sale and delivery of 

At the request of Alcan, Kenergy shall submit to Big Rivers, no later than 

Subject to Big Rivers’ rights to interrupt in accordance with 

(iii) 
Scheduled Interruptible Energy may be interrupted by Big Rivers at any time (a “Permitted 
Intermution”) upon the following terms and conditions: 
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(A) 
good faith that all or any portion o f  the Scheduled Interruptible Energy will not be 
available on a System Firm basis, Big Rivers may implement a Permitted 
Interruption of all or any portion o f  the Scheduled Interruptible Energy by 
providing a notice of interruption (“Notice of Interruption”) to Kenergy and Alcan 
at least 30 minutes in advance of the estimated interruption; 

(B) 
facsimile or other electronic means acceptable to Kenergy and Alcan; and 

(C) 
exercised in good faith that all or any portion of the Scheduled Interruptible 
Energy was not available on a System Firm basis during a prior hour or hours, and 
notwithstanding that no Notice of Interruption had been issued, Big Rivers may 
implement retroactively a Permitted Interruption of Scheduled Interruptible 
Energy for such prior hour or hours, to the extent that such Scheduled 
Interruptible Energy was not available on a System Firm Basis. 

1Jpon meeting the conditions required for a Permitted Interruption, Big Rivers shall have no 
obligation to sell and deliver the amount of Scheduled Interruptible Energy designated to be 
interrupted in the applicable Notice of Interruption. In connection with a Permitted Interruption, 
Big Rivers may provide, but shall not be required to provide, an opportunity for Kenergy to 
acquire Firm Energy, in lieu of the Scheduled Intemptible Energy, for resale to Alcan pursuant 
to the terms and conditions of Section 2.3.2@). In the case of a Permitted Interruption that is 
implemented retroactively, the Energy delivered by Big Rivers shall be deemed to have been 
delivered as Backup Energy pursuant and subject to Sections 2.3.3 and 4.4.1. Big Rivers shall 
not be limited in the number of times that it may issue a Notice of Interruption or may implement 
a Permitted Interruption, or of the amount or duration of any Permitted Interruption. 

Upon a determination by Big Rivers in its sole discretion exercised in 

A Notice of Interruption may be made orally but shall be followed by 

Upon an after-thefact determination by Big Rivers in its sole discretion 

(iv) Allocation of Permitted Interruptions. If Kenergy has arranged for Scheduled 
Interruptible Energy during any Hour to Kenergy under this Agreement for resale to Alcan and 
to Kenergy under the Century Wholesale Agreement for resale to Century and Big Rivers 
determines that it will be unable or was unable during any prior Hour or Hours, to supply the full 
amount of Scheduled Interruptible Energy to Kenergy for both Alcan and Century, then: 

(A) Big Rivers may provide a Notice of Interruption and implement a 
Permitted Interruption to Kenergy with respect to the Scheduled Interruptible 
Energy for Alcan or with respect to “Scheduled Interruptible Energy” as defined 
in the Century Retail Agreement, or any combination thereof; and 

(B) 
Hour to Kenergy for Alcan and Century in equal amounts, taking into 
consideration any Permitted Interruption to Kenergy that had previously been 
implemented for the same Hour under part (A) above. 

Big Rivers may retroactively implement Permitted Interruptions for any 
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(v) Termination of IntermDtions. During any period of Interruption, Big Rivers may 
notify Kenergy and Alcan of its willingness to terminate the Interruption and resume the delivery 
of Scheduled Intemptible Energy at the Intemptible Energy Terms. Upon notification .from Big 
Rivers terminating the Interruption, Kenergy shall purchase .from Big Rivers and resell and 
deliver Scheduled Interruptible Energy to Alcan at the beginning of the next Hour that starts at 
least 10 minutes following such notice. 
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SCHEDULE 4.11(c) 
REFERENCE ANNUAL FUEL COSTS PER MWH 

Fuel Cost per 
Year MWEt Sales* 

2008 15.68 
2009 16.44 
2010 16.74 
201 1 17.23 
2012 17.65 
2013 18 25 
2014 17 82 
201 5 18.37 
2016 18.38 
201 7 18.74 
2018 18.43 
2019 19.18 
2020 19.04 
202 1 19.90 
2022 19.23 
2023 19.74 

- 

* Includes cost of Startups 
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SCHEDULE 6.2.2 
LISTING OF OBLIGATIONS TERMINATED PURSUANT TO THE UNWIND 

TRANSACTIONS 

RETAIL OBLIGATIONS AND AMENDMENTS 

1. 

2. 

3. 

4“ 

5. 

6 .  

Agreement for Electric Service, dated July 15,1998, between Henderson Union 
Electric Cooperative Corp. and Alcan Aluminum Corporation 

Agreement for Electric Service, dated July 15, 1998, between Green River 
Electric Corporation and Southwire Company 

Amendment No. 1 to Agreement for Electric Service, dated as of July 15, 1998, 
between Henderson Union Electric Cooperative Corp. and Alcan Aluminum 
Corporation 

Amendment No. 1 to Agreement for Electric Service, dated as of July 15, 1998, 
between Green River Electric Corporation and Southwire Company 

Amendment No. 2 to Agreement for Electric Service, dated as of November 30, 
2000, between Kenergy Corp. and Alcan Aluminum Corporation 

Amendment No. 2 to Agreement for Electric Service, dated as of November 30, 
2000, between Kenergy Corp. and Southwire Company 

WHOLESALE OBLIGATIONS AND AMENDMENTS 

7. Agreement for Electric Service, dated as of July 15, 1998, between Green River 
Electric Corporation and LG&E Energy Marlteting Inc. 

Agreement for Electric Service, dated as of July 15, 1998, between Henderson 
Union Electric Cooperative Corp. and LG&E Energy Marketing Inc. 

Amendment to Wholesale Power Agreements Dated October 12, 1974 and June 
11, 1962 Between Big Rivers Electric Corporation and Kenergy Corp., dated as of 
November 30,2000, between Big Rivers Electric Corporation and Kenergy Corp. 

Amendment to Wholesale Power Agreements Dated February 16, 1988 and June 
1 1, 1962 Between Big Rivers Electric Corporation and Kenergy Corp., dated as of 
November 30,2000, between Big Rivers Electric Corporation and Kenergy Corp. 

Agreement of Big Rivers Electric Corporation with Respect to Future Policies and 
Procedures Regarding Big Rivers’ Transmission System (sometimes referred to as 
the “Wholesale IS0 Agreement”), dated as of July 15, 1998, between Big Rivers 
Electric Corporation, Green River Electric Corporation, Henderson Union Electric 
Cooperative Corp., Jackson Purchase Electric Cooperative Corporation, and 
Meade County Rural Electric Cooperative 

8. 

9. 

10. 

11. 
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CERTAIN REORGANIZATION DOCUMENTS 

12. Letter Regarding Schedule 5.4(a)( 1 )  Provisions Regarding Restitution Amounts, 
dated July 2, 1998, from Geo. F. Hobday, Jr. on behalf of Big Rivers, sent to 
Frank N. King, W. David Denton, David C. Brown, Michael Kurtz, Allison 
Wade, and Charles Ritz 

Letter Regarding Restitution Payments, dated July 13, 1998, fkom Michael Kurtz 
sent to James M. Miller and Geoff Hobday 

Letter Regarding Restitution Payments, dated July 14, 1998, from Michael Core, 
on behalf of Big Rivers, sent to Allan Eyre and John Henderson 

Letter Regarding Restitution Payments, dated July 15, 1998, from Allan B. Eyre, 
on behalf of Alcan, and John Henderson, on behalf of NSA and Southwire, sent to 
Michael Core 

13. 

14. 

15. 

SECURITY AND LOCKBOX AGREEMENTS 

16. Security and Lockbox Agreement, dated as of July 15,1998, among PNC Bank, 
N.A., LG&E Energy Marketing Inc., Kenergy (as successor to Henderson Union), 
Alcan Corporation (as successor to Alcan Aluminum Corporation) and Alcan 
Primary Products Corporation (as successor to Alean Corporation) 

Security and Lockbox Agreement, dated as of July 15,1998, by and among 
LG&E Marketing Inc., Green River Electric Corporation, and Southwire 
Company 

17. 

LOAD MANAGEMENT AGREEMENTS 

18. Load Management Agreement for Electric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc., Alcan Corporation (as successor to 
Alcan Aluminum Corporation) and Alcan Primary Products Corporation (as 
successor to Alcan Corporation) 

Load Management Agreement for Electric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc., Southwire Company, Century 
Aluminum Company (as successor to Southwire Company), Century Aluminum 
of Kentucky LLC (as successor to Century Aluminum Company), Hancock 
Aluminum LLC (as successor to Century Aluminum of Kentucky L,LC), and 
Century Aluminum of Kentucky General Partnership (as successor to Hancock 
Aluminum LLC and NSA, Ltd.) 

19. 

ASSURANCES AND GUARANTIES 

20. Assurances Agreement, dated July 15, 1998, between LG&E Energy Marketing 
Inc. and Alcan Aluminum Corporation, with Related Guaranty, dated July 15, 
1998, executed by LG&E Energy Cop. in favor of Alcan Aluminum Corporation 
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21. 

22. 

23. 

24. 

25. 

26. 

Assurances Agreement, dated July 15, 1998, between LG&E Energy Marketing 
Inc. and Southwire Company, with Related Guaranty, dated July 15,1998, 
executed by LG&E Energy Corp. in favor of Southwire Company 

Assurances Agreement, dated as of November 30,2006, between Century 
Aluminum General Partnership and Big Rivers Electric Corporation 

First Amendment to Assurances Agreement Dated as of November, 30,2006, 
dated as of November -, 2007, by and between Century Aluminum of Kentucky 
General Partnership and Big Rivers Electric Corporation 

Guaranty, dated August 1,2003, &om Alcan Corporation to and in favor of the 
E.ON Parties 

Guaranty, dated ,July 15, 1998, of E ON (as successor to LG&E Energy Corp.) to 
and in favor of Kenergy (as successor to Henderson IJnion) 

Guaranty, dated July 15, 1998, by E.ON (as successor to LG&E Energy Corp ) to 
and in favor of Kenergy (as successor to  Green River Electric Corporation) 

INDEMNIFICATION AGREEMENTS 

27. Indemnification and Assignment Agreement, dated July 15, 1998, between 
Henderson Union Electric Cooperative Corp. and Alcan Aluminum Corporation 

Indemnification and Assignment Agreement, dated July 15, 1998, between Green 
River Electric Corporation and Southwire Company 

28. 

TIER 3 CONTRACTS AND RELATED DOCUMENTS 

29. 

30. 

31. 

32. 

33. 

Agreement for Tier 3 Electric Service (2001-2002), dated as of July 15, 1998, 
between Green River Electric Company and LG&E Energy Marketing, Inc., with 
Southwire Company as a third-party beneficiary 

Agreement for Tier 3 Electric Service (2001-2005), dated as of July 15, 1998, 
between Green River Electric Company and LG&E Energy Marketing, Inc., with 
Southwire Company as a third-party beneficiary 

Agreement for Intemptible Tier 3 Energy, dated as of July 25,2002, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as ofNovember 5,2002, 
between Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as of September 15,2003, 
between Kenergy Cop.  and Big Rivers Electric Corporation 
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34. 

35" 

36. 

37. 

38. 

39. 

Agreement for Interruptible Tier 3 Energy, dated as of November 30,2006, 
between Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Tier 3 Energy (Century), dated as of November 29,2007, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Tier 3 Energy (Alcan), dated as of November 29,2007, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Consent to the Agreement for Tier 3 Energy (Alcan), dated November 29,2007, 
by Alcan Primary Products Corporation 

Consent to the Agreement for Tier 3 Energy (Century), dated November 29,2007, 
by Century Aluminum of Kentucky General Partnership 

All other agreements related to the provision of Tier 3 service by or among Big 
Rivers, Kenergy, the Smelters or any LG&E parties 

OTHER AGREEMENTS 

40. 

41. 

42. 

43. 

44" 

45. 

46. 

Assumption and Consent Agreement, dated as of August 1,2003, among Alcan 
Primary Products Corporation, WKE Station Two Inc., LG&E Energy Marketing 
Inc., Western Kentucky Energy Corp. and Kenergy 

Undertaking of Alcan Corporation, dated August 1,2003, from Alcan to and in 
favor of LG&E Energy Marketing Inc., and the Undertaking of Alcan Aluminum 
Corporation, dated July 15, 1998, in favor of Henderson Union Electric 
Cooperative Corporation and LG&E Energy Marketing Inc. 

Special Assignment Agreement, dated as of March 26,2001, among LG&E 
Marketing Inc., Southwire Company, Century Aluminum of Kentucky LLC and 
Century Aluminum Company 

Consent and Agreement, dated December 23,2005, among Century Aluminum of 
Kentucky LLC, Century Aluminum Company, Hancock Aluminum LLC, NSA, 
Ltd., Century Aluminum of Kentucky General Partnership, Metalsco, L,td., 
Skyliner, Inc., Century Kentucky, Inc. and LG&E Energy Marketing Inc. 

Agreement with Respect to Procedures Regarding Big Rivers' Transmission 
System, dated as of July 15, 1998, between Green River Electric Corporation and 
Southwire Company 

Agreement with Respect to Procedures Regarding Big Rivers' Transmission 
System, dated as of July 15, 1998, between Henderson LJnion Electric 
Cooperative Corp. and Alcan Aluminum Corporation 

Joint Use Agreement, dates as of February 8,2000, between Western Kentucky 
Energy COT. and Big Rivers Electric Corporation 
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SCHEDULE 6.2.3 
LISTING OF CERTAIN DULY AUTHORIZED AND EXECUTED AGREEMENTS 

RETAIL AGREEMENTS 

1 .  Retail Electric Service Agreement by and between Kenergy Corp. and Alcan Primary 
Products Corporation 

Retail Electric Service Agreement by and between Kenergy Corp. and Centurj 
Aluminum General Partnership 

2. 

WHOLESALE AGREEMENTS 

3. Wholesale Electric Service Agreement (Alcan) by and between Big Rivers Electric 
Corporation and Kenergy Cop. 

Wholesale Electric Service Agreement (Century) by and between Big Rivers Electric 
Corporation and Kenergy Corp. 

4. 

COORDINATION AGF~EEMENTS 

5. Coordination Agreement by and between Big Rivers Electric Corporation and Alean 
Primary Products Corporation 

Coordination Agreement by and between Big Rivers Electric Corporation and Century 
Aluminum of Kentucky General Partnership 

6 .  

LOCKBOX AGREEMENTS 

7. Security and Lockbox Agreement (Alcan) by and among Old National Bank, Big Rivers 
Electric Corporation, Kenergy Corp., and Alcan Primary Products Corporation 

Security and Lockbox Agreement (Century) by and among Old National Bank, Big 
Rivers Electric Corporation, Kenergy Cop., and Century Aluminum of Kentucky 
General Partnership 

8. 

GUARANTEES 

9. Parent Guarantee by Alcan Corporation in favor of Kenergy Corp., and Big Rivers 
Electric Coxporation 

Parent Guarantee by Century Aluminum Company in favor of Kenergy Corp., and Big 
Rivers Electric Corporation 

10. 
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ALCAN WHOLESALE AGREEMENT 

I 



Filed October 2008 

WHOLESALE ELECTRIC SERVICE 
(ALC AN) 

AGREEMENT 

Dated as of [ 1 9  

by and between 

BIG R ~ V E R S  ELECTRIC CORPORATION 

and 

KENERGY C o w .  
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WHOLESALE ELECTRIC SERVICE AGREEMENT (ALCAN) 

This WH0LESAL.E ELECTRIC SE.RVICE AGREEME.NT (AL.CAN) (this 
“Agreement”) is dated as of [ 1, and made by and between BIG RIVERS E.LECTRIC 
CORPORATION, a Kentucky rural electric cooperative corporation (“Big Rivers”), and 
KE.NERGY COW., a Kentucky rural electric cooperative corporation (“-’). 

RECITALS 

A,. Big Rivers is a generation and transmission cooperative and Kenergy is a member 
of Big Rivers. 

B. Kenergy currently supplies and delivers to Alcan, the owner and operator of an 
aluminum reduction plant in Sebree, Kentucky, electric energy and related services pursuant to 
an Agreement for Electric Service, dated July 15, 1998, between Henderson Union Electric 
Cooperative Corp., Kenergy’s predecessor-in-interest, and Alcan Aluminum Corporation, 
Alcan’s predecessor-in-interest (the “Existing Alcan Agreement”). 

C Kenergy currently purchases electric energy and related services for resale to 
Alcan from Western Kentucky Energy Corp., an affiliate of E.. ON U.S., LLC, formerly known 
as L.G&E Energy Corp. (together with its affiliates and parent, collectively, “w’), under an 
Agreement for E.lectric Service, dated as of July 15, 1998, with Kenergy (the “Kenerev/LG&E 
Contract”) 

D. Kenergy also currently purchases additional electric energy and related services 
for resale to Alcan, to serve the energy requirements of Alcan not provided by LG&E,, from 
third-party energy suppliers, including Big Rivers. 

E. The E.xisting Alcan Agreement and the Kenergy/L.G&E Contract were entered 
into in connection with the consummation of a series of transactions implementing the First 
Amended Plan of Reorganization of Big Rivers, as part of which, among other things (i) Big 
Rivers leased its generating facilities to L.G&E, and (ii) Big Rivers entered into a power purchase 
arrangement with LG&E whereby L.G&E supplied Big Rivers with electric energy and related 
services for resale to its Members. 

F. Big Rivers, Kenergy, L.G&E, Century Aluminum of Kentucky General 
Partnership (“Centuw”), and Alcan have agreed to enter into a series of transactions referred to 
herein as the New Transaction and the Unwind Transaction, as defined below. 

G. In connection with and as a condition to the Unwind Transaction, Big Rivers has 
agreed to supply, and Kenergy has agreed to purchase, a certain amount of wholesale electric 
service for resale to Alcan on the terms and conditions set forth herein, and Kenergy and Alcan 
have agreed to enter into a retail electric service agreement, dated as of the date hereof, with 
obligations corresponding to those set forth in this Agreement (the “Alcan Retail Amement”). 
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AGREEMENT 

NOW, THE.REFORE, in consideration of the premises and the mutual covenants 
hereinafter set forth, the Parties, intending to be legally bound, hereby covenant and agree as 
follows: 

ARTICL,E I 

DEFINITIONS AND RULES OF INTERPRETATION 

1 , I  Definitions, Capitalized terms when used in this Agreement have the meanings 
specified herein, including the definitions provided in Article 1, unless stated otherwise or the 
context requires otherwise. 

1.1 . I  Accounting Principles: Generally accepted accounting principles 
consistently applied or, if generally accepted accounting principles in accordance with the 
uniform system of accounts of an applicable Governmental Authority or RUS are required, the 
generally accepted accounting principles consistently applied in accordance with such uniform 
system of accounts, each as in effect from time to time. 

Ll .2  Affiliate: With respect to a specified Person, another Person that 
directly, or indirectly through one or more intermediaries, controls or is controlled by or is under 
common control with the specified Person. For avoidance of doubt, no Member is an Affiliate 
of Big Rivers. 

1.1.3 

I .  1.4 

1,IS 

1.1.6 

Agreement: As defined in the Preamble. 

h: As defined in the Recitals 

Alcan Guarantee: As defined in the Alcan Retail Agreement. 

Alcan Parent: Alcan Corporation, a Texas corporation, and parent 
corporation to Alcan. 

1.1.7 

1.1.8 

Alcan Retail Agreement: As defined in the Recitals 

Ancillary Services: Those services that are necessary to support the 
transmission of Energy from resources to loads while maintaining reliable operations of Big 
Rivers’ transmission system, as set forth and described in the OATT. 

1.1.9 Applicable Law: All laws, statutes, codes, treaties, ordinances, 
judgments, decrees, injunctions, writs, orders, rules, regulations, interpretations, issuances, 
enactments, decisions, authorizations, permits or directives of any Governmental Authority 
having jurisdiction over the matter in question. 

1.1.10 Applicable Percentage: The percentage detevined in each Fiscal 
Year that is the quotient of the Base Demand divided by the sum of the Base Demand and the 
“Base Demand” as defined in and as then in effect under the Century Retail Agreement. If the 
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Century Retail Agreement is terminated or no longer in effect for any reason, Century’s “Base 
Demand” shall be deemed to be 482 MW for purposes ofcalculating the Applicable Percentage. 

I .1 .11 Avoidable Base Charge: The amount in any Billing Month equal to 
the sum of: 

(a) the product of (i) the sum of the Base Rate, the FAC Factor, 
the E.nvironmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment Factor, 
and (ii) the amount of Base Fixed Energy that was made available by Alcan to Big Rivers for 
Surplus Sales, regardless of whether Big Rivers was able to sell sucli Energy as Surplus Sales; 

(b) p1tr.s the product of (i) the sum of the Base Variable Rate, the 
FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power 
Adjustment Factor, and (ii) the amount of Base Variable Energy that was made available by 
Alcan to Big Rivers for Surplus Sales, regardless of whether Big Rivers was able to sell such 
Energy as Surplus Sales; and 

(c) less the product of(i) the sum of the Base Variable Rate, the 
FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power 
Adjustment Factor, and (ii) any Base Fixed Energy or Base Variable Energy made available by 
Alcan to Big Rivers for Surplus Sales that was neither metered at the Point of Delivery nor sold 
by Big Rivers as Surplus Sales, 

Sample calculations of the Avoidable Base Charge are set forth in Exhibit A 

1.1..12 Back-up Energy: For any Hour in a Billing Month, the amount of 
Energy metered at the Point of Delivery during such Hour, less the sum of (i) the Base Demand 
per Hour less Base Curtailed E,nergy in such Hour, and (ii) any Suppleinental Energy metered at 
the Point of Delivery during such Hour; provided, that the amount of Back-up Energy may not 
be less than zero. 

1 . I ,  13 Back-Ua Energy Charge: As defined in  Section 4.4 

1.1.14 Base Curtailed Energy: For any Hour in a Billing Month, the amount 
of  Energy that is either (a) curtailed by Alcan pursuant to Section 4.13.2, or (b) sold by Big 
Rivers to one or more Third Parties pursuant to (i) Section 4.13.3 as E.conomic Sales, (ii) Section 
10.1 as Surplus Sales, (iii) Section 10.2 as Undeliverable E,nergy Sales, or (iv) Section 10 3 as 
Potline Reduction Sales. 

1.1.15 Base Demand: 368 MW, or such other amount of electric demand 
agreed in accordance with Section 3. I ,  integrated over an Hour. 

1.1.16 Base Energv Charge: As defined in Section 4.2. 

1.1.17 Base Fixed Energy: For any Billing Month, the product of (a) the 
Base Demand, (b) the number of Hours in the Billing Month, and (c) 0.98. t 
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1.1,18 Base Hourly Enerrry: For any Hour in a Billing Month, the amount 
of E.nergy equal to the sum of (a) the E,nergy metered at the Point of Delivery during such Hour 
less (i) Supplemental Energy and (ii) “Market Energy” as defined under the Alcan Retail 
Agreement that was purchased by Kenergy from Third Party Suppliers for resale to Alcan, each 
as metered at the Point of Delivery, if any, and (b) Base Curtailed Energy; provided, that for 
purposes of calculating Base Hourly E.nergy, the sum of clauses (a) and (b) above during any 
Hour shall not exceed the Base Demand per Hour. 

1.1.19 Base Monthly Energy: The sum of the Base Hourly Energy for all 
Hours of a Billing Month. 

1.1.20 Base Rate: The rate, expressed in dollars per MWh, resulting from 
the application of the Large Industrial Rate to a load with a 98% load factor, plus $0.25 per 
MWh. 

1.1.21 Base Variable Energy: For any Billing Month, Base Monthly E,nergy 
less Base Fixed Energy, whether positive or negative. 

1.1.22 Base Variable Rate: The rate shall be expressed in dollars per MWh, 
equal to the sum of (i) the “FAC Base” with respect to Big Rivers’ Tarirf, (ii) the 
“Environmental Surcharge Base” with respect to Big Rivers’ Tariff, and (iii) the “Purchased 
Power Base” as defined in Appendix A. 

I .  1.23 Big Rivers: As defined in the Preamble 

1.1.24 Big Rivers’ Tariff Big Rivers’ Rates, Rules and Administrative 
Regulations For Furnishing Electric Service, as filed with and approved by the KPSC. 

1.1.25 Billing Month: Each calendar month during the Service Period. 

1.,1.,26 m: The annual operating and capital budget approved by Big 
Rivers’ Board of Directors that estimates all revenues and expenditures of Big Rivers for a 
specified Fiscal Year, as amended and in effect from time to time, 

1.1.27 Business Day: Mondays through Fridays of each week except legal 
holidays established by federal law in the United States of America or state law in the 
Commonwealth of Kentucky. 

1.1.28 Buy-Through Enervy: As defined in Section 2..3.2(b) 

1.1.29 Buy-Through Energy Char%: As defined in Section 4.3,.2. 

1.1.30 w: As defined in the Recitals 

1.,1.31 Centun, Retail Agreement: The retail electric service agreement, 
dated as of the date hereof, by and between Kenergy and Century 

I 
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1.,1.32 Centurv Wholesale Ameement: The wholesale electric service 
agreement, dated as of the date hereof, between Big Rivers and Kenergy for the benefit of 
Century., 

1.1.33 Cut-OffDate: As defined in Section 10.3.6 

1” 1.34 Economic Reserve: A reserve established by Big Rivers, which may 
be held by Big Rivers or another Person, in an initial principal amount equal to the sum of (a) 
$157 million, and (b) such additional amount as Big Rivers may designate on or prior to the 
consummation of the Unwind Transaction, subject to increases or decreases resulting from 
earnings or losses thereon or expenditures therefrom. The amount designated by Big Rivers 
pursuant to clause (b) above may not exceed (i) an amount equal to Big Rivers’ unrestricted cash 
on hand following the consummation of the Unwind Transaction le.r.9 $125 million, and (ii) zero 
if Big Rivers shall not have prepaid at least $200 million of obligations owed to RUS debt as part 
of the Unwind Transaction., No additional principal amounts will be contributed by Big Rivers 
to the Economic Reserve after the Effective Date. 

1.1.35 Economic Sales: As defined in Section 4 13 3. 

1.1.36 Effective Date: As defined in Section 6. I .  

1.1.37 Electric Services: Electric services including capacity and associated 
Energy and Transmission Services provided by Big Rivers to Kenergy pursuant to this 
Agreement for resale to Alcan.. 

1.1.38 EnerRy: The flow of electricity denominated in kWh or MWh 

1 . I  .39 Environmental Surcharge: As defined in Section 4.8.3. 

1.1.40 Environmental Surcharge Factor: With respect to any Billing Month, 
a monthly environmental surcharge factor, expressed in dollars per MWh, that is calculated in 
accordance with the “Monthly Environmental Surcharge Factor” as defined in Big Rivers’ 
Environmental Surcharge Rider. 

1 I 1.41 Environmental Surcharge Rider: The E.nvironmenta1 Surcharge 
Rider to Big Rivers’ Tariff. 

1.1.42 Equitv Development Credit: As defined in Section 4. 10. 

1.1.43 Event of Default: As defined in Section 14.1. 

1.1.44 Excess TIER Amount: The amount of the TIER Adjustment, if 
negative, with respect to any Fiscal Year. 

1.1.45 Excess Reactive Demand Charge: As defined in Section 4.6. 

1.1 46 Existing Alcan Agreement: As defined in the Rkcitals. 
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I .  I .47 m: The Fuel Adjustment Clause Rider to Big Rivers' Tariff. 

I .  I .48 FAC Charge: As defined in Section 4.8.1 

1 . I  "49 FAC Factor: With respect to any Billing Month, the fuel adjustment 
factor, expressed in dollars per MWh, that is calculated in accordance with the FAC in dollars 
per kWh. 

1.1.50 m: Federal Energy Regulatory Commission. 

1,1.51 b: An obligation to supply Energy subject only to the occurrence 
of an Uncontrollable Force. 

I .  1.52 Fiscal Year.: The fiscal year of Big Rivers. 

I .  1.53 Governmental Authority: Any international, national, federal, state, 
territorial, local or other government, or any political subdivision thereof, and any governmental, 
judicial, public or statutory instrumentality, tribunal, agency, authority, body or entity having 
legal jurisdiction over the matter or Person in question, including the KPSC; provided, Iiowever 
that the RUS is not a Governmental Authority for purposes ofthis Agreement. 

1. I .54 Hour or Hourly: A clock hour or per clock hour, respectively 

1,1.55 Imputed Interest: As defined in Section 4 .73e ) .  

1.1.56 Interruptible Energy: As defined in Section 2.3.2(a) 

1.1,57 Interruptible Energy Charge: As defined in Section 4.3.1 

1 . I  .58 Interrvatible Energy Terms: As defined in Section 2.3.2(a)(i). 

1 1 59 Kenergy/LG&E Contract: As defined in the Recitals 

1.1 60 Kpsc: Kentucky Public Service Commission 

1.1.61 m: Kilowatt. 

I .  1.62 m: Kilowatt-hour 

1.1 63 Large Industrial Rate: Big Rivers' Tariff Rate Schedule No. 7 and all 
applicable rate adjustments thereto hut exclusive of (a) the Rebate, (b) the FAC Factor and the 
Environmental Surcharge Rider, and (c) any roll-in of costs recovered in the Regulatory 
Account. As of the Effective Date, the Large Industrial Rate will consist of separate rate 
components for demand and Energy consumption The L.arge Industrial Rate subsequently may 
be defined in terms of more than two separate rate components, including, potentially, separate 
rate components for transmission services. For the avoidance of doubt, the Large Industrial Rate 
shall be determined without regard to the effect of the Surcharge, the Ecdnomic Reserve or the 
Transition Reserve 
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1 , I  .64 LG&E: As defined in the Recitals. 

1.1.65 Lockbox Agreement: The Security and Lockbox Agreement to be 
entered into among Alcan, Kenergy, Big Rivers and a depository bank prior to the E,ffective Date 
with respect to the payment of certain amounts due by Kenergy to Big Rivers hereunder. 

1. L66 Market Energy: As defined in Section 2.3.2(c) 

1.1.,67 Market Enerpv Charge: As defined in Section 4,3.3 

1.1.68 Market Reference Rate: For any Hour, a rate equal to the all- 
inclusive cost, including transmission and related charges on the transmission system of any 
Third Party (expressed in dollars per MWh), that Big Rivers estimates, in its sole discretion 
exercised in good faith, that it would have paid to purchase E.nergy from a Third Party if  there 
had been no curtailment pursuant Section 4.,13.2 during such Hour. 

1.1.69 Members: The members of Big Rivers., As of the date hereof, the 
Members of Big Rivers are Jackson Purchase Energy Corporation, Kenergy, and Meade County 
Rural E,lectric Cooperative Corporation. 

1 ., 1 .,70 Model: As defined in Section 1,2(0) 

1.1.71 Monthly Charge: As defined in Section 4.1 

1.1.72 w: Megawatt 

1 I 1.73 m: Megawatt-hour 

1 ,. 1.74 Net Margins: Net margins as determined by Accounting Principles 
For the avoidance of doubt, Net Margins will include all operating and non-operating margins. 

1,1.75 Net Proceeds: The proceeds from the sale of E.nergy by Big Rivers to 
Third Parties, net of transaction costs, whenever incurred, and taxes, including Big Rivers’ 
estimated income tax liability on such proceeds without regard to any net operating loss carv- 
forward of Big Rivers existing on the date of the consummation of the Unwind Transaction, 
unless and to the extent Big Rivers reasonably determines that such net operating loss cany- 
forward otherwise would have expired unused. 

1.1.76 New Facilities: As defined in Section 4.7.5(e). 

1.1.77 New Rateoayer: A Non-Smelter Ratepayer which is (i) 
interconnected directly with Big Rivers’ transmission system, and (ii) first receives electric 
service at a location served by a meter required for service at such location which meter was 
installed specifically for new service at such location after the Effective Date. For the avoidance 
of doubt, Southwire Company is not a New Ratepayer. 

1 I 1.78 New Transaction: The transactions by and betkeen or among one or 
more of Kenergy, Alcan, Century and Big Rivers related to the supply of E.lectric Services to 
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Kenergy under this Agreement and “E.lectric Services” as defined in the Century Wholesale 
Agreement and including the Alcan Retail Agreement, the Century Retail Agreement, 
coordination agreements, lockbox agreements, and all other related agreements 

I .  1.79 Non-FAC Purchased Power Adiustment Charge: As defined in 
Section 4.8.2. 

Ll.80 Non-FAC Purchased Power Adiustment Factor: A rate (expressed in 
dollars per MWh and calculated in accordance with Appendix A in dollars per kWh) for the 
recovery of purchased power costs that are not otherwise included in the FAC. 

1 . I  .81 Non-Smelter Member Rates: Big Rivers’ tariff rates applicable to 
sales of electric services to Members for resale to Non-Smelter Ratepayers and all applicable rate 
adjustments thereto but exclusive of (a) the Rebate and (b) the FAC Factor and the 
Environmental Surcharge Rider. For the avoidance of doubt, the Non-Smelter Member Rates 
shall be determined without regard to the effect of the Surcharge, the Economic Reserve or the 
Transition Reserve. 

1.1.82 Non-Smelter Ratepavers: Retail ratepayers of the Members other 
than Alcan and Century. 

1.1.83 Notice of Interruption: As defined in Section 2.3 L(a)(iii)(l) 

1.1.84 m: Big Rivers’ Open Access Transmission Tariff as filed with 
FE.RC and found by FE,RC to constitute a reciprocal open access transmission tariff. 

1.1 3 5  w: Big Rivers and Kenergy 

1.1.86 Permitted Interruption: As defined in Section 2.3.2(a)(iii) 

I .  1.87 Person: Any individual, corporation, cooperative, partnership, joint 
venture, association, joint-stock company, limited partnership, limited liability company, limited 
liability partnership, trust, unincorporated organization, RUS or Governmental Authority,, 

1.1.88 Point of Delivery: The existing set of meters at Big Rivers’ Reid 
substation or such other point of delivery mutually agreed by the Parties and Alcan. 

1.1.89 Potline Reduction: As defined in Section 103.1 

1.1.90 Potline Reduction Sales: As defined in Section 10.3.1 

1.1.,91 Potline Reduction Sales Aereement: As defined in Section 10.3.3. 

1 ,, 1 ,,92 Prime Rate: The then-effective prime commercial lending rate per 
annum published in the “Money Rates” section of The Wall Sfreef Joumnl.. If The Wall Sfreef 
Joiirnal discontinues publication of the prime commercial lending rate, ;he Parties and Alcan 
shall agree on a mutually acceptable alternative source for that rate. 
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Ll.93 Prudent Utility Practice: Any of the practices, methods, and acts 
engaged in or approved by a significant portion of the electric utility industry during the relevant 
time period; or any of the practices, methods, and acts which, in the exercise of reasonable 
judgment in light of the facts known at the time a decision was made, could have been expected 
to accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety and expedition. Prudent Utility Practice is not intended to be limited to the 
optimum practice, method, or act to the exclusion of all others, but rather to be any and all 
acceptable practices, methods, or acts generally accepted. 

1 I 1.94 Rebate: As defined in Section 4.9 

1.1.95 Revulatorv Account: The regulatory account containing purchased 
power costs to be recovered by Big Rivers from the Members with respect to sales to their Non- 
Smelter Ratepayers. 

1.1.96 Response: As defined in Section 2.3.2(a)(ii)(2), 

1,1.97 Restructuring: The occurrence of any of the following: 

(a) the merger, consolidation or other combination of Big Rivers 
or an Affiliate or a Member with any Person (including acquisition of another utility system) if  
following such transaction Big Rivers or its successor would have had sales of E.nergy to all 
Members or regulated customers on apro  forma basis in the prior Fiscal Year in excess of 105% 
of Big Rivers' actual sales of Energy to the Members for such Fiscal Year.; 

(b) 

(c) 

the acquisition of Big Rivers; or 

the admission of a new Member if following such admission 
Big Rivers would have had sales of Energy to all Members on a pro for-~no basis in the prior 
Fiscal Year in excess of 105% of Big Rivers' actual sales of Energy to the Members for such 
Fiscal Year. 

1.1.98 Restructuring Amount: As defined in Section 16 5 1 

1.1.99 m: United States Department of Agriculture Rural Utilities 
Service. 

1.1.100 Scheduled Interruptible Energy: As defined in Section 2,3"2(a)(ii)(3)" 

11,.101 Sebree Smelter: The aluminum reduction plant owned and operated 
by Alcan, located at Sebree, Kentucky, including any expansions, additions, improvements and 
replacements thereof or thereto at the existing site. 

1 , , I  "102 m: SERC Reliability Corporation, a regional reliability 
organization. 

I 
1.1,103 Service Period: As defined in Section 2.1. 
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1,1.104 Smelters: Alcan and Century. 

1,1.105 Supplemental Energy: As defined in Section 2.3 2. 

I .  1.106 Supplemental Energy Charge: As defined in Section 4,3 

1. I .  107 Surcharge: As defined in Section 4., 1 1 

I ,  1 108 Surplus Sales: As defined in Section 10 1.1. 

1.1.109 Svstem Emergency: Any cessation of operation or reduction in the 
provision or delivery of Electric Services by Big Rivers due in whole or in part to: (a) a 
disconnection of all or a portion of Big Rivers’ system from the transmission grid (other than as 
a direct result of Big Rivers’ gross negligence or willful misconduct), (b) a system emergency on 
the transmission grid of a Third Party, or (c) the occurrence of a condition or situation where the 
delivery of E.nergy to a transmission grid with which Big Rivers is directly interconnected or the 
making available of generation services or Transmission Services which could cause (i) harm to 
life or limb or imminent serious threat of harm to life or limb, (ii) material damage to Big Rivers’ 
system or any material component thereof or imminent danger of material damage to property, or 
(iii) other dangerous occurrences that Big Rivers believes, in the exercise of Prudent Utility 
Practice, should be prevented or curtailed. 

1.1.1 10 Svstem Firm: An obligation to supply E.nergy from: 

(a) 

(b) 

Big Rivers’ owned or leased generation facilities, 

Big Rivers’ contract with the Southeastern Power Authority 
(Contract No. 89-00-1501-637), or 

(c) Big Rivers’ Finn power purchase agreements with a tern of 
two years or more which were not entered into for purpose of serving a specific non-Smelter 
load, 

in each case subject to the occurrence of an Uncontrollable Force or similar event of force 
majeure, a System Emergency or Big Rivers’ prior satisfaction of the Energy requirements o f  the 
Non-Smelter Members, the Smelters and Third Parties under power sales agreements entered 
into prior to the making of such obligation to supply Energy 

1.1.1 11 Term: As defined in Section 7.1 

1.1.112Third Party: A Person other than Kenergy, Alcan, Big Rivers or 
Century. 

1 . I  . I  13 Third Party Supulier(s): As defined in Section 2.3.2(c) 

1.1.114TIER: The quotient for a Fiscal Year of (i) Big Rivers’ interest 
expenses plus Net Margins, divided by (ii) Big Rivers’ interest expenses; i i  each case, calculated 
in accordance with Accounting Principles. 
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I ., I . I  15 TIER Adiustment: As defined in Section 4.7.,5 

1 ,, I .  1 I6 TIER Adiustment Charge: As defined in Section 4.,7,1 

1..1.117 Transition Reserve: A reserve established by Big Rivers, which may 
be held by Big Rivers or another Person, in an initial principal amount equal to $35 million, 
subject to increases or decreases resulting from earnings or losses thereon or expenditures 
therefrom. No additional principal amounts will be contributed by Big Rivers to the Transition 
Reserve after the Effective Date. 

1 ., 1.1 18 Transmission Charge: As defined in Section 4 5 

I .  I .  I 19 Transmission Services: Network transmission services as described 
in the OATT and Ancillary Services. Transmission Services are currently included in the Large 
Industrial Rate but may be unbundled. 

L I ,  120 Uncontrollable Force: Any cause beyond the control of the Party 
unable, in whole or in part, to perform its obligations under this Agreement which, despite 
exercise of due diligence and foresight, such Party could not reasonably have been expected to 
avoid and which, despite the exercise of due diligence, i t  has been unable to overcome. 
Examples of events that may constitute the basis of an event which constitutes an 
“Uncontrollable Force” include: acts of God; strikes, slowdowns or labor disputes; acts of the 
public enemy; wars; blockades; insurrections; riots; epidemics; landslides; lightning; 
earthquakes; fires; storms; floods; washouts; arrests and restraints of any Governmental 
Authority; civil or military disturbances; explosions, breakage of or accident to machinery, 
equipment or transmission lines; inability of a Party to obtain necessary materials, supplies or 
permits due to existing or future rules, regulations, orders, laws or proclamations of 
Governmental Authorities, civil or military; transmission constraints or System Emergencies; a 
forced outage of a generating unit or units preventing the physical delivery of E.nergy to Kenergy 
for resale to Alcan; and any other forces which are not reasonably within the control of the Party 
claiming suspension. “Uncontrollable Forces” do not include an insufficiency of hnds or 
decline in credit ratings or customary, expected or routine maintenance or repair of plant or 
equipment. Nothing contained herein shall be construed to obligate a Party to prevent or to settle 
a labor dispute against its will. 

1.1.12 I Undeliverable Energy Sales: As defined in Section 10.,2., 1 

1 .,1.122 Unwind Transaction: The consummation of the transactions 
contemplated on date of the “Closing” as defined in and pursuant to the Transaction Termination 
Agreement among Big Rivers, LG&E Energy Marketing Inc., and Western Kentucky E,nergy 
Corp. 

1.2 Rules of Interpretation. Unless otherwise required by the context in which any 
term appears: (a) capitalized terms used in this Agreement will have the meanings specified in 
this Article 1 unless the context requires otherwise; (b) the singular will include the plural and 
vice versa; (c) references to “Recitals,” “Articles,” “Sections,” “Exhibits” ‘or “Schedules” are to 
the recitals, articles, sections, exhibits or schedules of this Agreement, unless otherwise 
specified; (d) all references to a particular Person in any capacity will be deemed to refer also to 
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such Person’s authorized agents, permitted successors and assigns in such capacity; (e) the words 
“herein,” “hereof” and “hereunder” will refer to this Agreement as a whole and not to any 
particular section or subsection hereoc (f) the words “include,” “includes” and “including” will 
he deemed to be followed by the phrase “without limitation” and will not be construed to mean 
that the examples given are an exclusive list of the topics covered; (g) references to this 
Agreement will include a reference to all exhibits and schedules hereto; (h) references to any 
agreement, document or instrument will be construed at a particular time to refer to such 
agreement, document or instrument as the same may be amended, modified, supplemented or 
replaced as of such time; (i) the masculine will include the feminine and neuter and vice versa; 
(j) references to any tariff, rate, or order of any Governmental Authority will mean such tariff, 
rate or order, as the same may be amended, modified, supplemented or restated and be in effect 
from time to time; (k) if any action or obligation is required to be taken or performed on any day 
which is not a Business Day, such action or obligation must be performed on the next succeeding 
Business Day; (I) references to an Applicable Law will mean a reference to such Applicable Law 
as the same may be amended, modified, supplemented or restated and be in effect from time to 
time; (m) all accounting terms not defined in this Agreement will be construed in accordance 
with Accounting Principles; (n) all references to a time of day shall be a reference to the 
prevailing time in Henderson, Kentucky; and (0)  the financial and production cost models 
prepared by Big Rivers, including models filed with the KPSC, in connection with the 
application for approval of the Unwind Transaction and the New Transaction (the “m’) have 
been prepared solely by Big Rivers and shall not be used by the Parties or any Governmental 
Authority to construe or interpret any provision of this Agreement. The Parties collectively have 
prepared this Agreement, and none of the provisions hereof will be construed against one Party 
on the ground that i t  is the author of this Agreement or any part hereof., 

1 .,3 Calculations and Roundinp. In making any mathematical calculation provided for 
or contemplated by this Agreement, the calculation will be made to six decimal places (rounded 
up if the numeral in the seventh decimal place is five or higher, and rounded down i f  the numeral 
in the seventh decimal place is lower than five) 

ART1CL.E 2 

ELECTRIC SERVlCES AND RATES 

2.1 Service Period Obligations. In accordance with the terms and conditions of this 
Agreement, Big Rivers will sell and deliver, and Kenergy will purchase, E,lectric Services for 
resale to Alcan for a period beginning at 12:OO:Ol A.M. on the day next succeeding the Effective 
Date and continuing until 12:OO:OO midnight on December 31, 2023, unless the Parties’ 
respective obligations to supply and purchase Electric Services are earlier terminated pursuant to 
the terms of this Agreement (the “Service Period”). 

2.,2 Characteristics of Service. E.lectric service to be supplied by Big Rivers to 
Kenergy under this Agreement for resale to Alcan shall be nominally three-phase, sixty cycle at 
161,000 volts or as otherwise agreed to by the Parties and Alcan. The Parties and Alcan will 
mutually agree on limits of the regulation of voltage but at no time may such regulation of such 
limits be inconsistent with standards required by applicable Governmental Authorities or any 
other organizations that establish reliability and electric operation standards for the region., 
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2,,3 Deliverv Obligation.. In accordance with this Agreement, during the Service 
Period, Big Rivers will deliver at the Point of Delivery to Kenergy for resale to Alcan Base 
Monthly E.nergy, Supplemental E.nergy and Back-lJp E.nergy. 

2 .Ll  Base Monthly Enerey. Kenergy may purchase for resale to Alcan in 
each Hour of the Service Period an amount of Energy up to the Base Demand per Hour., For 
billing purposes, Base Monthly Energy consists of two components: Base Fixed Energy charged 
at the Base Rate and Base Variable Energy (which may be either a positive or negative amount) 
charged or credited at the Base Variable Rate. 

2.3.2 Supplemental Energy. “Supplemental Energy” shall consist of 
(i) Interruptible Energy purchased by Kenergy from Big Rivers pursuant to Section 2.3.2(a), 
(ii) Buy-Through Energy purchased by Kenergy from Big Rivers and, in turn, by Big Rivers 
from Third Party Suppliers upon the interruption of Interruptible Energy, pursuant to Section 
2.3.2(b), and (iii) Market E.nergy purchased by Kenergy from Big Rivers pursuant to Section 
2.3.2(c) 

(a) Interruptible Enerm. Kenergy may purchase from Big 
Rivers on a System Firm basis up to I O  MW per Hour of Energy for resale to Alcan, subject to 
availability, the scheduling requirements and Big Rivers’ right to interrupt the sale and delivery 
of such Energy, all as set forth in this Section 2.3.2(a) (“Interruptible Energy”). 

(i) Confirmation. Not less than seven days prior to the 
beginning of each fiscal quarter of the Service Period (or the E.ffective Date with respect to the 
initial fiscal quarter of the Service Period), Big Rivers shall provide to K.energy and Alcan a 
confirmation setting forth the price or prices and other terms and conditions (“Internt~tible 
Enerev Terms”) under which Interruptible Energy may be available during each Hour of the 
subject fiscal quarter. I f  Big Rivers fails to provide a timely confirmation with respect to any 
fiscal quarter, the Interruptible Energy Terms for the prior fiscal quarter shall remain in effect. 
Big Rivers and Kenergy shall obtain Alcan’s consent to each confirmation as a condition to Big 
Rivers’ obligation to make Interruptible Energy available to Kenergy for scheduling during each 
fiscal quarter. 

(ii) Schedulinp of Interru~tible Enera. ,  The provision of 
Interruptible Energy shall be subject to the following requirements: 

(1) At the request of Alcan, Kenergy shall submit to 
Big Rivers, no later than 3:OO PM on the second Business Day prior to the day of the scheduled 
delivery (or such shorter period agreed to by Big Rivers), a schedule for up to I O  MW of 
Intemptible Energy, in integral multiples of one MW per Hour, for the times and durations 
specified in the schedule. 

( 2 )  Big Rivers shall be under no obligation to accept 
the schedule submitted by Kenergy or to deliver the Interruptible Energy so scheduled, but shall, 
upon receipt of such schedule, notify Kenergy and Alcan by 9:OO AM of the Business Day prior 
to the day of scheduled delivery of the number of MW, if any, Big River$ is willing to deliver 
and the hour and duration when the delivery shall take place (the “Response”). 
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(3) Subject to Big Rivers’ rights to interrupt in 
accordance with Section 2.3.2(a)(iii) below, Big Rivers shall sell and deliver the volume of 
Interruptible Energy at the time and for the duration specitied in the Response (the “Scheduled 
Interruptible Energy”). 

(iii) Interruption of Scheduled Interruptible Enerm. The sale 
and delivery of Scheduled Interruptible E.nergy may be interrupted by Big Rivers at any time (a 
“Permitted Interruption”) upon the following terms and conditions: 

( I )  Upon a determination by Big Rivers in its sole 
discretion exercised in good faith that all or any portion of the Scheduled Interruptible Energy 
will not be available on a System Firm basis, Big Rivers may implement a Permitted Interruption 
of all or any portion of the Scheduled Interruptible Energy by providing a notice of interruption 
(“Notice of Intemption”) to Kenergy and Alcan at least 30 minutes in advance of the estimated 
interruption; 

(2) A Notice of Interruption may be made orally but 
shall be followed by facsimile or other electronic means acceptable to Kenergy and Alcan; and 

(3) Upon an after-the-fact determination by Big Rivers 
in its sole discretion exercised in good faith that all or any portion of the Scheduled Interruptible 
Energy was not available on a System Firm basis during a prior hour or hours, and 
notwithstanding that no Notice of Interruption had been issued, Big Rivers may implement 
retroactively a Permitted Interruption of Scheduled Interruptible Energy for such prior hour or 
hours, to the extent that such Scheduled Interruptible Energy was not available on a System Firm 
Basis. 

(iv) Upon meeting the conditions required for a Permitted Interruption, Big 
Rivers shall have no obligation to sell and deliver the amount of Scheduled Interruptible Energy 
designated to be interrupted in the applicable Notice of Interruption. In connection with a 
Permitted Intemption, Big Rivers may provide, but shall not be required to provide, an 
opportunity for Kenergy to acquire Firm Energy, in lieu of the Scheduled Interruptible Energy, 
for resale to Alcan pursuant to the terms and conditions of Section 2.3.2(b) below. In the case of 
a Permitted Interruption that is implemented retroactively, the Energy delivered by Big Rivers 
shall be deemed to have been delivered as Backup E,nergy pursuant and subject to Sections 2.3.3 
and 4..4.1. Big Rivers shall not be limited in the number of times that it may issue a Notice of 
Interruption or may implement a Permitted interruption, or of the amount or duration of any 
Permitted Interruption. 

(v) Allocation of Permitted Intenuptions. If Kenergy has 
arranged for Scheduled interruptible Energy during any Hour both to Kenergy under this 
Agreement for resale to Alcan and to Kenergy under the Century Wholesale Agreement for 
resale to Century, and Big Rivers determines that i t  will be unable or was unable during any prior 
Hour or Hours to supply the fu l l  amount of Scheduled interruptible Energy to Kenergy for both 
Alcan and Century, then: 

I 
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( I )  Big Rivers may provide a Notice of Intenuption and 
implement a Permitted Interruption to Kenergy with respect to the Scheduled Interruptible 
Energy for Alcan or with respect to "Scheduled interruptible Energy'' as defined in the Century 
Retail Agreement, or any combination thereof; and 

(2) Big Rivers may retroactively implement Permitted 
Interruptions for any Hour to Kenergy for Alcan and Century in equal amounts, taking into 
consideration any Permitted Interruption to Kenergy that had previously been implemented for 
the same Hour under clause ( I )  above. 

(vi) Termination of Interruptions. During any period of 
Interruption, Big Rivers may notify Kenergy and Alcan of its willingness to terminate the 
Interruption and resume the delivery of Scheduled Interruptible Energy at the Intenuptible 
E.nergy Terms. Upon notification from Big Rivers terminating the Interruption, Kenergy shall 
purchase from Big Rivers and me11 and deliver Scheduled Interruptible Energy to Alcan at the 
beginning ofthe next Hour that starts at least 10 minutes following such notice. 

(b) Buy-ThrouPh Energy. Upon each Notice of Interruption, 
Big Rivers may in its sole discretion offer to sell to Kenergy Firm E.nergy purchased from Third 
Party Suppliers for resale to Alcan in lieu of the interrupted Scheduled Interruptible Energy 
("Buy-Through Energy") and the estimated price or prices during the specified Hour or Hours of 
Intenuption upon which Big Rivers would supply such E.nergy. Big Rivers shall provide 
Kenergy and Alcan not less than ten minutes from the time Alcan receives verbal Notice of 
Interruption to notify Big Rivers and Kenergy whether Alcan agrees to purchase Buy-Through 
Energy offered to be supplied by Big Rivers to Kenergy for resale to Alcan. Upon Alcan's or 
Kenergy's acceptance of the Buy-Through Energy, the obligation of Big Rivers to provide the 
Buy-Through Energy shall become a Firm service commitment. The failure of Alcan or 
Kenergy to notify Big Rivers of acceptance of the Buy-Through Energy during the period 
provided shall constitute a rejection of the Buy-Through E.nergy, and the Intenuption shall 
thereafter be implemented in accordance with the applicable Notice of Interruption and Big 
Rivers shall not have any obligation to supply Kenergy Buy-Through E.nergy for resale to Alcan 
during such Interruption. 

(c) Market Enerav. Big Rivers acknowledges and agrees that 
Kenergy may acquire Supplemental Energy (other than Interruptible Energy or Buy-Through 
Energy) from either Big Rivers or one or more suppliers other than Big Rivers ("Third P a 3  
Suppliers") for resale to Alcan ("Market Enerev"), upon the request of Alcan specifying (i) the 
requested amount and duration of such Energy, and (ii) all requested prices and material terms 
and conditions. The sale of any Market Energy by Big Rivers shall be at the sole discretion of 
Big Rivers and shall be such terms and conditions as Big Rivers and Kenergy shall agree. 
Nothing in this Agreement shall be construed to limit the ability of Kenergy to purchase Energy 
or other electric services from Third Party Suppliers to serve Alcan. 

(i) The Parties acknowledge and agree that (A) Kenergy shall 
request that Big Rivers provide all Transmission Services necessary to tra;nsmit Market Energy 
requested by Alcan from a point of interconnection on Big Rivers' transmission system to the 
Point of Delivery promptly following such request, (B) the amount of Market Energy transmitted 
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from a point of interconnection on Big Rivers’ system to the Point of Delivery would be reduced 
by the applicable system loss factor as provided in the OATT, and (C) Big Rivers shall have no 
liability to Kenergy for denial of Kenergy’s duly submitted request for reservation of 
Transmission Services. 

(ii) IF Alcan is unable to receive and consume Market E.nergy 
purchased by Kenergy from Big Rivers or a Third Patty Supplier because of an Uncontrollable 
Force, then upon the request of Kenergy, Big Rivers shall use reasonable commercial efforts to 
sell such Market Energy to other Third Parties for the duration specified by Alcan’s request. Big 
Rivers shall apply all revenues derived from such resale as a credit to Kenergy, net of any 
transmission services charges or related charges or other expenses incurred to make such resale. 

2.3.3 Back-up Energy. Big Rivers shall sell and deliver and Kenergy shall 
purchase Back-up Energy for resale to Alcan at the Point of Delivery through purchases of 
Energy at the prices and on the terms and conditions set forth in Section 4.4. 

2.4 [Reserved] 

by Big 
Rivers 

2.5 Title and Risk of Loss Title to and risk ot loss with respect to Energy provided 
Rivers to Kenergy for resale to Alcan pursuant to this Agreement will pass froin Big 
to and rest in Kenergy when the same is made available by Big Rivers at the Point of 

Delivery. IJntil title passes, Big Rivers will be deemed in exclusive control of the Energy and 
will be responsible for any damage or injury caused thereby. After title passes to Alcan, Big 
Rivers acknowledges and agrees that Alcan will be deemed in exclusive control of the Energy 
and will be responsible for any damage or injury caused thereby 

2.6 Performance bv Kenergy. Big R.ivers acknowledges and agrees that, to the extent 
Alcan has a corresponding or related obligation to Kenergy under the Alcan Retail Agreement, 
Kenergy’s performance of an obligation under this Agreement is subject to and conditioned upon 
Alcan’s performance of such corresponding or related obligation to Kenergy. Big Rivers 
acknowledges and agrees that Alcan may enforce an obligation of Big Rivers under this 
Agreement which corresponds or relates to an obligation of Kenergy to Alcan under the Alcan 
Retail Agreement. 

ARTICLE. 3 

CHANGES IN DEMAND AND SCHEDULING 

3 1 Change In Base Demand. Big Rivers acknowledges and agrees that Alcan may 
change the Base Demand for any Fiscal Year only with the written consent of Big Rivers and 
Kenergy. 

3.2 Scheduling. Big Rivers acknowledges and agrees that: 

(a) Alcan shall not be required to schedule Base Monthly 
Energy, Buy-Through Energy or Back-up Energy but shall use reasonable?commerciaI efforts to 
inform Big Rivers promptly of any material change in Alcan’s intended usage; and 
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(b) In accordance with the OATT, Alcan shall schedule and 
arrange with Kenergy and Big Rivers no later than 9:OO A.M. on the Business Day immediately 
preceding the day or days of delivery pursuant to the Alcan Retail Agreement, or as otherwise 
mutually agreed by the Parties, the delivery of Interruptible Energy and Mar,ket Energy. 

ARTICLE 4 

CHARGES AND CREDITS 

4.1 Monthly Charge., K.energy shall pay Big Rivers the following (the “Monthlv 
-) for the Electric Services provided or made available under this Agreement: 

4.1.1 

4., 1.2 

4., 1 . 3  

4. I .4 

4,1.5 plus the Excess Reactive Demand Charge calculated pursuant to 

the Base Energy Charge calculated pursuant to Section 4,.2, 

plus the Supplemental Energy Charge calculated pursuant to Section 4.3, 

plus the Back-up Energy Charge calculated pursuant to Section 4.4, 

plus the Transmission Charge pursuant to Section 4.5: 

Section 4.6, 

4,1,6 

4.1.7 

4. I .8 
pursuant to Section 4.8.2, 

4.1.9 

4.1.10 

plus the TIER Adjustment Charge calculated pursuant to Section 4.7.1, 

plus the FAC Charge calculated pursuant to Section 4.8.1, 

plus the Non-FAC Purchased Power Adjustment Charge calculated 

plus the Environmental Surcharge calculated pursuant to Section 4.8.3, 

plus or minus the monthly amortization of the Restructuring Amount 
calculated pursuant to Section 16.5.1, 

4.1.11 

4.1 ,, 12 

4.1.13 

4.1.14 [Reserved] 

4.1.15 

4.1.16 

4.1 . I7  

less the Rebate calculated pursuant to Section 4.9, 

less the Equity Development Credit calculated pursuant to Section 4.10, 

plus the Surcharge calculated pursuant to Section 4.1 1, 

less credits calculated pursuant to Section 4.13, 

plus or minus other amounts calculated pursuant to Section 4,14, and 

plus taxes calculated pursuant to Section 4.15. 
t 
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4.2 
the sum of: 

Base Energy Char@., For any Billing Month, the “Base Energy Charge” shall be 

(a) 

(b) 

the product of Base Fixed Energy and the Base Rate; and 

the product, whether positive or negative, of the Base 
Variable E.nergy and the Base Variable Rate. 

(c) 
forth in Exhibit A. 

4.3 

Sample calculations of the Base Energy Charge at different load factors are set 

Suoplemental Energy Charge.. For any Billing Month, the “Supplemental Enerm w’ shall be the sum of the charges, whenever determined, for the Interruptible Energy 
Charge, the Buy-Through Energy Charge, and the Market E,nergy Charge as calculated below. 

4.3.1 The “Interruptible Energy Charge” shall be the product of (i) the 
quantity of Interruptible Energy metered at the Point of Delivery during the Billing Month and 
(ii) the rate or rates for Interruptible Energy with respect to such Billing Month. 

4.3.2 The “Buy-Through Energv Charge” shall be the sum of: 

(a) the product of (i) the quantity of Buy-Through Energy 
metered at the Point of Delivery during the Billing Month and (ii) the quotient of(A) the actual 
rate or rates for such Buy-Through Energy that Big Rivers pays to a Third Party Supplier over 
(B) 1.00 less the loss factor set forth in the OATT; and 

(b) all other charges that Big Rivers may be required to pay in 
connection with Buy-Through E,nergy, including (i) any and all separate charges for transmission 
services and related services, whenever incurred (including financial transmission rights, 
transmission congestion charges and similar costs or expenses), provided by a Third Party whose 
transmission system is used to transmit Buy-Through Energy purchased from a Third Party to a 
point at which Big Rivers’ transmission system is interconnected with such system, and (ii) any 
amount payable upon termination by reason of default of the supply arrangements between Big 
Rivers and Third Party Suppliers, net of recoveries by Big Rivers from such suppliers with 
respect to the supply of Buy-Through Energy to Kenergy for resale to Alcan. 

The “Market Energy Charge” shall be the sum of: 4.3.3 

(a) the product of (i) the quantity of Market Energy metered at 
the Point of Delivery during the Billing Month and (ii) the quotient of (A) the actual rate or rates 
for such Market Energy agreed to between Big Rivers and Kenergy, over (B) 1 .OO less the loss 
factor set forth in the OATT; and 

(b) all other charges that Big Rivers may be required to pay to 
Third Party Suppliers in connection with Market Energy, including (i) any and all separate 
charges for transmission services and related services, whenever incurred (including financial 
transmission rights, transmission congestion charges and similar costs or expenses), provided by 
a Third Party whose transmission system is used to transmit Market Energy purchased from a 

OHS Easl:160362115 I 1  18 



Third Party to a point at which Big Rivers’ transmission system is interconnected with such 
system and (ii) any amount payable upon termination by reason of default of the supply 
arrangements between Big Rivers and Third Party Suppliers, net of recoveries by Big Rivers 
from such suppliers with respect to the supply of Market E.nergy to Kenergy for resale to Alcan., 

Back-up EnerPv Charge. For any Billing Month, the ‘‘Back-up Energy Charge” 4 , 4  
shall be the sum of the Hourly charges for Back-up Energy calculated as follows: 

4.4.1 The charge for Back-up Energy supplied in any Hour shall equal the 
following: 

(a) to the extent the Back-up Energy was supplied from 
generating facilities owned or controlled by Big Rivers and located within Big Rivers’ 
transmission control area, the charge shall be the product of (i) the amount of such Back-up 
E.nergy, and (ii) the quotient of (A) a price equal to the greater of ( I )  the real time Hourly 
locational marginal price at Big Rivers’ interface with the Midwest Independent System 
Operator (or such other pricing reference point that shall be mutually agreed upon by the Parties 
and Big Rivers), and (2) Big Rivers’ system lambda; divided by (B) 1 .OO minus the loss factor 
set forth in the OATT; 

(b) to the extent the Back-up Energy was not supplied pursuant 
to Section 4.4.l(a), the charge shall be the product of (i) the amount of such Back-tip Energy, 
and (ii) the quotient of (A) a price equal to 110% ofthe highest Hourly all inclusive cost incurred 
by Big Rivers to acquire any Energy, including such Back-up Energy, and the separate cost, if 
any, whenever determined, of transmission services and related services provided by a Third 
Party whose transmission system is used to transmit Back-up Energy purchased from a Third 
Party to a point at which Big Rivers’ transmission system is interconnected with such system and 
including any imbalance charges or other costs arising from the failure ofa  Third Party Supplier 
to deliver Energy that i t  is obligated to deliver; divided by (B) 1.00 minus the loss factor set forth 
in the OATT; and 

(c) to the extent that the amount of Back-1Jp Energy required by 
Kenergy for resale to Alcan during any hour exceeds the sum of (x) ten MW per Hour, (y) the 
amount of Back-up Energy resulting from deemed Interruption of Scheduled Interruptible 
Energy pursuant to Section 2.3.2(a)(iii), and (z) the amount of Back-up Energy resulting from 
the non-delivery of Market Energy purchased by a Third Party Supplier, then the charge for the 
excess amount of Back-llp Energy shall be the product of (i) the excess amount of Back-up 
Energy, and (ii) the greater of (A) $250 per MWh and (B) the price set forth in Section 
4.4.l(b)(ii). 

Sample calculations of the Back-up Energy Charge are set forth in Exhibit A 

4.4.2 If during any Hour Big Rivers provides Back-up Energy to Kenergy 
for resale to Alcan and “Back-up Energy” (as defined in the Century Wholesale Agreement) to 
Kenergy for resale to Century, then the provisions of Section 4.4.1 shall apply to a proportional 
number of MW of Back-up Energy for resale to each of Alcan and Centu j ,  
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4.5 Charge for Transmission Services and Ancillarv Services. For any Billing Month, 
the charge for transmission services and ancillary services (the “Transmission Charge”) shall be 
the sum of the charges, calculated in accordance with the GATT, for Transmission Services for 
(a) Base Monthly Energy that are unbundled from the Large Industrial Rate, ifany; and (b) 
Supplemental Energy. 

4.6 Excess Reactive Demand Charge. For any Billing Month, the “Excess Reactive 
Demand Charm”, if any, shall be the product of $0.1433 and the amount, expressed in kilovars, 
of the difference, if positive, between: 

(a) the maximum metered reactive demand of Alcan during the 
Billing Month, and 

(b) an amount ofkilovars equal to the sum of: 

(i) the product of (A) 0.,4843, and (B) the maximum hourly 
demand during a Billing Month, denominated in kilowatts, associated with Base Monthly 
E,nergy, Interruptible Energy, Market Energy, “Market Energy” under the Alcan Retail 
Agreement that is purchased by Kenergy from Third Party Suppliers for resale to Alcan, and 
Back-up Energy provided by Big Rivers to Kenergy for resale to Alcan, but less the amount of 
such Interruptible E.nergy, Market Energy or Back-Up Energy that was purchased by Big Rivers 
from Third Parties, and 

(ii) 54,l 14 

4.7 TIER Adjustment Charm 

4.7.1 The “TIER Adiustment Charge” shall be, for any Fiscal Year, the 
amount that is the product of the Applicable Percentage and the TIER Adjustment if, and only if, 
such TIER Adjustment is a positive amount; provided, however-, that in no case will the TIER 
Adjustment Charge for any Fiscal Year exceed the amount that is the product of the Base Fixed 
Energy and the maximum additional charge per MWh set forth below for the applicable Fiscal 
Year: 

Fiscal Years Maximum Additional Charge 
2008-201 1 $1.95 per MWh 
20 12-2014 $2.95 per MWh 
2015-2017 $3.55 per MWh 
2018-2020 $4.15 per MWh 
2021-2023 $4.75 per MWh 

If the TIER Adjustment shall be negative, there will be an E,xcess TIER Amount and no TIER 
Adjustment Charge. 

4.,7.2 Prior to each Fiscal Year, Big Rivers shall estimate both the TIER 
Adjustment and, if the TIER Adjustment is positive, the TIER Adjustment Charge based on the 
Budget for such Fiscal Year. Big Rivers shall collect such estimated amount from Kenergy in 
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equal monthly installments as part of the Monthly Charge for each Billing Month during the 
applicable Fiscal Year. 

4.7.3 Within 45 days following the end of the first, second and third fiscal 
quarters of each Fiscal Year beginning with the tirst fiscal quarter after the first anniversary of 
this Agreement, Big Rivers shall again estimate the TIER Adjustment and the corresponding 
amount of the TIER Adjustment Charge based on a comparison of the Budget and year-to-date 
results ofoperations, and shall calculate a modified amount to be collected from, or refunded as a 
credit to, the Monthly Charge to Kenergy with respect to service to Alcan during the remaining 
portion of the Fiscal Year, including any amounts necessary to address any estimated under- or 
over-collection of the T1E.R Adjustment Charge from Kenergy with respect to service to Alcan as 
compared to the Budget during the remainder of the Fiscal Year. Big Rivers shall collect or 
credit such modified amount from Kenergy pursuant to this Agreement in equal monthly 
installments as part of the Monthly Charge for the remaining Billing Months of the subject Fiscal 
Year. 

4.7.4 As soon as reasonably practicable but no later than 120 days after the 
end of each Fiscal Year, Big Rivers shall calculate the T1E.R Adjustment and T1E.R Adjustment 
Charge for such Fiscal Year. The T1E.R Adjustment Charge for such Fiscal Year shall be 
compared to the aggregate amounts paid by Kenergy in respect of the estimated TIER 
Adjustment Charge for such Fiscal Year, and the difference between such amounts shall be 
included as a charge or credit, as applicable, in the Monthly Charges for the fourth Billing Month 
of the next Fiscal Year. 

4.7.5 The “TIER Adiustment” shall be the amount of incremental revenue, 
whether positive or negative, calculated with respect to each Fiscal Year after determination of 
Net Margins for such Fiscal Year (excluding amounts payable by Kenergy with respect to or 
relating to the revenue that results from the TIER Adjustment Charge and the “TIE,R Adjustment 
Charge” as defined in the Century Wholesale Agreement), that is necessary for Big Rivers to 
receive in order to achieve a T1E.R of 1.24 for such Fiscal Year; provided, however, that i f  the 
Service Period commences or terminates on a date other than the first or last day of a Fiscal Year 
and to give effect to this Section 4.7.5, the T1E.R Adjustment will be calculated on an Hourly 
basis only with respect to the partial period of the first, second or final Fiscal Year of the Service 
Period, as applicable, The determination of the TIER Adjustment shall be subject to the 
following: 

(a) It shall be assumed that: Big Rivers shall have generated 
additional revenue from service to the Members for resale to the Non-Smelter Ratepayers as if 
Big Rivers had increased the Non-Smelter Member Rates by a weighted average of 2.00% in 
2010, another 2.50% in 2018 and another 4..00% in 2021 if and to the extent Big Rivers had not 
prior to or during the year of the calculation increased the Non-Smelter Member Rates by at least 
such amounts. The revenues from any roll-in of the costs associated with costs recovered under 
the FAC, the E.nvironmental Surcharge Rider or the Regulatory Account that are incorporated 
into base rates comprising a portion of the Non-Smelter Member Rates will not constitute an 
increase in the Non-Smelter Member Rates for purposes of this clause la), and the revenues 
attributable to any such roll-in will be excluded in calculating the percentage of any increases in 
the Non-Smelter Member Rates. The expiration or termination of Big Rivers’ Member Discount 
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Adjustment Rider shall be deemed to be an increase in the Non-Smelter Member Rates for 
purposes of this clause (a), without regard to whether such expiration or termination occurs prior 
to, on or after the E.ffective Date, 

(b) It shall be assumed that: If a Member provides electric 
service to a New Ratepayer with a Firm demand in excess of 15 MW, such Member shall have 
paid to Big Rivers for wholesale E.nergy purchased and resold to the New Ratepayer at a price 
equal to the greater of: (i) the amount paid for such service and (ii) an amount calculated for the 
same period equal to (A) a rate, expressed in dollars per MWh, resulting from the application of 
the L.arge Industrial Rate to a load with the New Ratepayer’s load factor, plus $0.25 per MWh, 
plus (B) the sum of the FAC Factor, the Environmental Surcharge Factor, and the Non-FAC 
Purchased Power Adjustment Factor (each calculated on a per MWh basis), plirr (C) the 
Surcharge (the Surcharge being calculated on an amount per MWh based on Base Fixed Energy 
for such Fiscal Year) set forth in Section 4.1 I ,  plus (D) amounts corresponding to the amount per 
MWh paid by Kenergy during the same period for the TIER Adjustment Charge. If  a Member 
provides electric service to a New Ratepayer with a Firm demand of 15 MW or less, such 
Member shall have paid to Big Rivers for wholesale Energy purchased and resold to the New 
Ratepayer at a price equal to the sum of: (i) the Large Industrial Rate, and (ii) the sum of the 
FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power 
Adjustment Factor (each calculated on a per MWh basis), For purpose of this clause (b), the 
revenues produced by any surcharge with respect to a New Ratepayer similar to the Surcharge or 
the “Surcharge” under the Century Retail Agreement will be assumed to accrue solely to the 
benefit of the Non-Smelter Ratepayers except to the extent such surcharge is paid by or imputed 
to a New Ratepayer pursuant to subclause (A) of this clause (b). The assumptions contained in 
this clause (b) shall not apply with respect to a New Ratepayer that first interconnects with Big 
Rivers’ transmission system during the last three Fiscal Years of the Service Period or following 
notice of termination of this Agreement or the Century Retail Agreement, 

(c) It shall be assumed that: Big Rivers’ interest expense shall 
have been reduced by the product of (i) Big Rivers’ average effective interest rate for borrowed 
money for the prior Fiscal Year, and (ii) the aggregate amount of any patronage capital retired by 
Big Rivers to its Members during the Service Period (other than any distribution from the 
E.conomic Reserve or the Transition Reserve or relating to the Surcharge or the “Surcharge” 
under the Century Wholesale Agreement), from and after the date of such retirement, 

(d) It shall be assumed that: Interest on construction work-in- 
progress relating to the construction of new electric generating facilities or transmission facilities 
shall have been capitalized by Big Rivers if it has the right to elect to do so or it is obligated to 
capitalize such interest under Accounting Principles unless a Governmental Authority has 
approved the inclusion of such interest expenses in Big Rivers’ revenue requirements for rate- 
making purposes or otherwise approved a surcharge for collecting such interest expenses. 

(e) If Big Rivers acquires or constructs non-peaking electric 
generating facilities alone or with others (“New Facilities”), Big Rivers’ interest expenses shall 
not include the interest imputed on the debt relating to the New Facilities (“Imputed Interest”); 
provided, however, that if  a Governmental Authority has approved tile inclusion of such 
generating facilities in Big Rivers’ revenue requirements for rate-making purposes or otherwise 
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approved a surcharge to provide for the recovery of the costs of such New Facilities, then actual 
interest expense with respect to such New Facilities shall be included in the TIER calculation to 
the extent recovery is permitted; provided, fiwther, that this clause (e) may not cause the TIER 
Adjustment to become negative. For purposes of determining Imputed Interest, it shall be 
assumed that the New Facilities were financed 80% with debt and 20% with equity., Imputed 
Interest shall equal the product of (i) the weighted average interest rate on Big Rivers’ debt for 
the Fiscal Year, and (ii) the amount of debt equal to 80% of the capital invested in the New 
Facilities. 

(f) It shall be assumed that: The Economic Reserve and the 
Transition Reserve shall not generate any revenue or tax liability and the application of fimds 
from the Economic Reserve or the Transition Reserve shall not result in any change in the Net 
Margins of Big Rivers. 

(g) It shall be assumed that: Big Rivers shall have made no 
payment for damages or indemnification to or for the benefit of a Smelter with respect to the 
provision of Electric Services or “Electric Services” as defined in the Century Wholesale 
Agreement. 

(h) It shall be assumed that: Big Rivers shall have paid no 
criminal penalties with respect to its acts or omissions other than criminal penalties that a 
Governmental Authority has approved the inclusion of in Big Rivers’ revenue requirements for 
rate-making purposes or otherwise approved a surcharge for collecting such penalties, 

(i) It shall be assumed that: Big Rivers shall have received no 
proceeds from the sale of Energy to the wholesale market pursuant to Section 4,13.3 or the 
corresponding section of the Century Wholesale Agreement. 

(i) It shall be assumed that: Big Rivers shall have incuned no 
expenses that are impermissible for inclusion in rates of electric generation and transmission 
cooperative utilities subject to the jurisdiction of the WSC for rate-making purposes (currently 
including advertising expenses, branding expenses, charitable contributions and lobbying 
expenses) or specifically disallowed for rate making purposes by a Governmental Authority; 
provided, however, that denial by a Governmental Authority of expense recovery through the 
FAC or the Environmental Surcharge Rider shall not constitute an expense that is impermissible 
for inclusion in rates if the nature of such expense is recoverable in base rates. 

(k) It shall be assumed that: There are no revenues and expenses 
associated with non-regulated businesses of Big Rivers. 

(1) It shall be assumed that: No interest is paid pursuant either to 
Section 5.3 or Section 5.4 or pursuant to the corresponding sections of the Century Wholesale 
Agreement. 

(m) It shall be assumed that: No amounts have been or are 
payable with respect to Excess Reactive Demand Charges or with respect to “Excess Reactive 
Demand Charges” under the Century Wholesale Agreement 
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(n) It shall be assumed that: No administrative fee shall have 
been received by Big Rivers as a result of any Surplus Sales, Undeliverable Energy Sales or 
Potline Reduction Sales or sales of Energy pursuant to the corresponding sections of the Century 
Wholesale Agreement., 

(0) Additional costs related to a change in Big Rivers’ 
depreciation rates may not be included in the calculation of the TIE,R Adjustment unless such 
change has been approved, consented to or accepted by the KPSC or, if the KPSC no longer has 
jurisdiction over Big Rivers, by the RUS or any other Governmental Authority having 
jurisdiction over such change, i f  any. 

(p) It shall be assumed that: The amortization of any 
Restructuring Amount is zero. 

4.7.6 Any proceeds received or transaction costs paid by Big Rivers as part 
of or in connection with the consummation of the Unwind Transaction shall be disregarded for 
purposes of computing the TIER Adjustment Charge for the Fiscal Year in which the iJnwind 
Transaction occurs. 

4.8 Adiustable Charges. 

4 8.,l The “FAC Charge” shall be the product of the FAC Factor (expressed 
in dollars per MWh) and Base Monthly Energy. 

4.8.2 The “Non-FAC Purchased Power Adiustment Charge” shall be the 
product of the Non-FAC Purchased Power Adjustment Factor (expressed in dollars per MWh) 
and Base Monthly E,nergy. 

4.,8.3 The “Environmental Surcharge” shall be the product of the Monthly 
Environmental Surcharge Factor (expressed in dollars per MWh) and Base Monthly Energy. 

4.9 Rebate. If there is an Excess T1E.R Amount in any Fiscal Year and Big Rivers 
elects to implement a rebate to its Members in respect thereof, then no later than the first day of 
the fifth month of the following Fiscal Year, Big Rivers will credit to Kenergy for further credit 
to Alcan an amount (the “m’) equal to the product oE 

(i) 

(ii) a fraction: 

(1)  
Year, and 

(2) the denominator of which is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of Energy to Members for resale 
to Non-Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the 
aggregate amount of “Base Fixed Energy” as defined in the Century Retail 

the Excess TIER Amount, and 

the numerator’ of which is the Base Fixed Energy for such Fiscal 
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Agreement (without regard to whether the Century Retail Agreement is 
then in effect). 

4,lO Eauity Development Credit. If there is an E.xcess TIER Amount in any Fiscal 
Year and Big Rivers does not elect to implement a rebate to its Members, then no later than the 
first day of the fifth month of the following Fiscal Year, Big Rivers will credit against the next 
Monthly Charge an amount (the “ m y  Develoument Credit”) equal to the product of: 

(i) 

(ii) a fraction: 

(1) 
Year, and 

(2) the denominator of which is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of E.nergy to Members for resale 
to Non-Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the 
aggregate amount of “Base Fixed Ener,gy” as defined in the Century Retail 
Agreement (without regard to whether the Century Retail Agreement is 
then in effect). 

the Excess TIER Amount, and 

the numerator of which is the Base Fixed E.nergy for such Fiscal 

4.10.2 Notwithstanding the above, the Equity Development Credit for any Fiscal Year 
may not exceed an amount which would cause the charge for Base Fixed Energy (including 
E.nergy curtailed pursuant to Section 4.13.2 or sold to Third Parties pursuant to Section 4.1.3.3 as 
Economic Sales, Section 10.1 as Surplus Sales, Section 10.,2 as Undeliverable Energy Sales or 
Section 10.3 as Potline Reduction Sales) less the Equity Development Credit for such Fiscal 
Year on a per MWh basis to be less than (A) the L.arge Industrial Rate for a customer with a 98% 
load factor p l m  (B) the sum of the FAC Factor, the Environmental Surcharge Factor and the 
Non-FAC Purchased Power Adjustment Factor (each calculated on a per MWh basis). 

4.1 1 Surcharge. In addition to any other amounts payable under this Agreement, and 
notwithstanding anything in this Agreement to the contrary, Kenergy shall pay a surcharge (the 
“Surcharge”) equal to the sum of the following: 

(a) As applicable: 

(i) $184,361 each Billing Month from the Effective Date 
through and including December, 201 I ;  

(ii) $263,373 each Billing Month from January, 2012 through 
and including December, 2016; 

(iii) $367,380 each Billing Month from January, 2017 through 
the expiration of the stated Term of this Agreement; plus 

I 

(b) For any Billing Month, the product of (i) Base Fixed Energy 
and (ii) $0.60 per MWh;plzc.s 
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(c) For any Billing Month, the product of ( i )  Base Fixed Energy 
and (ii) the number of cents per MW per Hour (which number shall not exceed 60 or be less than 
zero) that Big Rivers' projected annual average costs per MWh for fuel consumed by Big Rivers 
in its coal-tired generation as set forth in its Budget are greater than the amounts set forth on 
Schedule 4.1 l(Q, in each case, for that Fiscal Year relating to such Billing Month. Big Rivers 
shall within 45 days following the end of each fiscal quarter compute its actual costs per MWh 
for fuel consumed by Big Rivers' coal-fired generation in each Billing Month for such fiscal 
quarter and shall calculate (on a fiscal-year-to-date basis in a manner consistent with this Section 
4.1 1 (c)) an additional amount to be paid by or credited to Kenergy based on such actual costs 
incurred for fuel consumed compared to the amounts set forth in the Budget for such Billing 
Months; provided, any additional amounts to be paid by or credited to Kenergy shall be applied 
to amounts due for the remainder of the Fiscal Year under this Section 4.1 I(c). Within 120 days 
ofthe end of each Fiscal Year, an additional amount shall be credited to Kenergy if necessary so 
that the total amounts paid pursuant to this Section 4.1 I(c) for such Fiscal Year shall not exceed 
an amount equal to the product of Base Fixed Energy for such Fiscal Year and 60 cents per MW 
per Hour; such amount shall be included as a credit, if applicable, in the Monthly Charges for the 
fourth Billing Month of the next Fiscal Year; n7imr.5 

(d) For each of the first 96 Billing Months, $86,588 

4.11.2 The obligation of Kenergy to pay the Surcharge will cease to accrue upon the 
termination of this Agreement. Sample calculations of the Surcharge under Section 4.1 l(c) are 
set forth in Exhibit A. 

4.12 [Reserved] 

4 13 Credits 

4.13,l Surplus Sales, Undeiiverdbk Energy Sales and Potline Reduction 
&&. For any Billing Month, Big Rivers shall credit Kenergy (a) the Net Proceeds of any 
Surplus Sales pursuant to Section 10.1 to the extent of the Avoidable Base Charge; and (b) the 
amount of Net Proceeds of any Undeliverable Energy Sales or Potline Reductions Sales to which 
Kenergy is entitled pursuant to Section 10.2 or Section 10.3, respectively, less $0.25 per MWh as 
Big Rivers' administrative fee in each case. Sample calculations of the Net Proceeds from 
Surplus Sales, Undeliverable Energy Sales and Potline Reduction Sales that would be credited to 
Kenergy are set forth in Exhibit A. 

4.13.2 Curtailment of Purchased Power. For any Billing Month, Big Rivers 
will credit Kenergy for any Hour during such Billing Month an amount equal to the product of 
(a) the Market Reference Rate during such Hour, and (b) the amount of Base Demand per Hour 
curtailed, if any, during such Hour in an amount and for a duration mutually agreed among Big 
Rivers, Kenergy and Alcan pursuant to this Section 4.13.2 and the corresponding section of the 
Century Wholesale Agreement. If both Alcan and Century agree to the curtailment of the 
delivery of Base Demand per Hour pursuant to this Section 4.13.2 of the Alcan Retail Agreement 
and the corresponding section of the Century Retail Agreement, Alcan an$ Century must notify 
Big Rivers and Kenergy as to whose curtailment shall take precedence. If Big Rivers is not 
notified as to whose curtailment shall take precedence, the Smelter whose curtailment is largest 
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shall take precedence, and i f  the amount of curtailment by each Smelter is the same, then the 
Smelter whose curtailment notice was received by Big Rivers first shall take precedence. 
Sample calculations of credit that would be due to Kenergy for curtailment of purchased power 
are set forth in Exhibit A. 

4.13.3 Economic Sales. For any Billing Month, Big Rivers will credit 
Kenergy 75% of the Net Proceeds that Big Rivers receives in respect of the curtailment of the 
delivery of Base Demand per Hour in an amount and for a duration mutually agreed among Big 
Rivers, Kenergy and Alcan if Big Rivers sells such curtailed Base Demand per Hour to the 
wholesale Energy market (“Economic Sales”); provided, that unless otherwise agreed among Big 
Rivers, Kenergy and Alcan, (a) the amount of Base Demand per Hour curtailed by Kenergy on 
behalf of Alcan may not exceed 100 MW per Hour, (b) the number of curtailments each year 
shall be limited to twelve, and (c) each curtailment may not last longer than four Hours, and 
providedfitrllzer, that Big Rivers shall have no obligation to make Economic Sales until after Big 
Rivers first sells all of its own surplus Energy to the wholesale Energy market. If  Kenergy on 
behalf of both Alcan and Century agree to the curtailment of the delivery of Base Demand per 
Hour pursuant to this Section 4.13.3 and the corresponding section of the Century Wholesale 
Agreement, Alcan and Century must notify Big Rivers and Keiiergy as to whose curtailment 
shall take precedence. If Big Rivers is not notified as to whose curtailment shall take 
precedence, the Smelter whose curtailment is largest shall take precedence, and if  the amount of 
curtailment by each Smelter is the same, then the Smelter whose curtailment notice was received 
by Big Rivers first shall take precedence. Sample calculations of the portion of the Net Proceeds 
from Economic Sales that would be credited to Kenergy are set forth in Exhibit A. 

4.14 Other Amounts. For any Billing Month, any amounts payable pursuant to Section 
10.1.4, 10.2.2 or 10.3.7 shall be added to or subtracted as applicable from the calculation of the 
Monthly Charge. 

4.15 Taxes. No state or local sales, excise, gross receipts or other taxes are included in 
the charges and credits set forth in this Article 4. K.energy shall pay or cause to be paid any such 
taxes which are now or hereafter become applicable to the sale of E.lectric Services to Kenergy 
under this Agreement., 

ART1CL.E. 5 

BILLING 

5.1 Monthlv Invoice. Big Rivers shall bill Kenergy on or before the tenth Business 
Day of each month for the Monthly Charge as calculated pursuant to Article 4 based on the sale 
of Electric Services during the most recently ended Billing Month plus any other amounts then 
due and owing pursuant to this Agreement. Kenergy shall pay or cause to be paid to Big Rivers 
the Monthly Charge and any other amounts due and owing in immediately available fimds to an 
account designated in the L.ockbox Agreement on the Business Day following the 24th day of the 
month following the Billing Month. For the convenience of the Parties, and to facilitate 
satisfaction of Kenergy’s obligation to Big Rivers, Kenergy has assigned to Big Rivers its right 
to receive payment from Alcan under the Alcan Retail Agreement and its rights to collect and 
enforce collection of such amounts due from Alcan other than with respect to the “Retail Fee” as 
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defined in the Alcan Retail Agreement pursuant to the Lockbox Agreement. Big Rivers hereby 
releases Kenergy from further liability under this Agreement for amounts subject to such 
assignment to Big Rivers, provided that such release does not relieve Kenergy of its other 
liabilities or responsibilities under this Agreement. Kenergy shall cooperate with and assist Big 
Rivers with respect to any collections of amounts due from Alcan to Kenergy which are assigned 
to Big Rivers; provided, that Big Rivers will reimburse Kenergy for any reasonable expenses 
Kenergy incurs in providing such cooperation or assistance. 

5.2 Right to Discontinue Service. If Kenergy (or Alcan on behalf of Kenergy) fails to 
pay any monthly invoice rendered by Big Rivers within the time prescribed in Section 5.1, Big 
Rivers may discontinue delivery of any or all E.lectric Services hereunder upon 120 Hours prior 
written notice to Kenergy and Alcan of its intention to do so. Big Rivers’ discontinuance of such 
service for non-payment will not in any way affect, diminish or limit the obligations of Kenergy 
(or Alcan on behalf of Kenergy) to make all payments required under this Agreement or the 
Alcan Retail Agreement, as and when due. 

5.3 Default Interest. If any monthly invoice rendered by Big Rivers is not paid on the 
due date, interest will accrue and become payable by Kenergy to Big Rivers on all unpaid 
amounts at a rate of four percentage points over the Prime Rate commencing on the first day 
after the due date., 

5.4 Payments Under Protest.. If any portion of any monthly statement is disputed by 
Kenergy (or Alcan), the disputed amount must be paid, under protest, when due If  the disputed 
amount of the payment is found to be incorrect, Big Rivers shall promptly cause to be refunded 
to Kenergy (or to Alcan on behalf of Kenergy, as applicable) the amount that was not then due 
and payable, together with interest at the Prime Rate commencing on the first day after the date 
of payment and accruing on each day thereafter until the date the refund is made. 

5 5  [Reserved.] 

5.6 No Waiver. No payment made by Kenergy (or Alcan on Kenergy’s behalf) 
pursuant to this Article 5 will constitute a waiver of any right of Kenergy (or Alcan) to contest 
the correctness of any charge or credit. 

5.7 No Payment. In no case shall Big Rivers be obligated to make a payment to 
Kenergy in connection with the application of a credit to Kenergy’s Monthly Charges except to 
the extent otherwise expressly provided in Section 10.2.1 (a) with respect to Undeliverable 
E.nergy Sales. 

ART1CL.E 6 

EFFECTIVE DATE AND CONDITIONS 

6.1 Effective Date The obligations of the Parties under Article 2, Article 3, Article 4, 
Article 5 ,  Section 7.3, Article 8, Article 9, Article 10, Article 1 I ,  Article 12, Article 13, Article 
14 and Section 16 5 shall not commence until the Effective Date. The ”‘Effective Date” will 
occur on the first date each of the conditions set forth in Section 6 2 has been satisfied in full  or 
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waived in writing by the Party in whose favor such condition exists (to the extent one or more 
conditions is subject to being waived). 

6.,2 Conditions to Occurrence of Effective Date. The following shall be conditions to 
the occurrence of the Effective Date: 

6.2..1 E.ach of the representations and warranties of the Parties contained in 
this Agreement and the representations and wananties of Kenergy and Alcan in the Alcan Retail 
Agreement will be true and correct as of the date hereof and the Effective Date (as though such 
representations and warranties were made at and as of the date hereof and the E.ffective Date), 
and each of the Parties shall have received a certificate to such effect from the other Party with 
respect to the other Party’s representations and warranties in this Agreement and Big Rivers shall 
have received a certificate to such effect from Kenergy and Alcan in respect of their respective 
representations and warranties in the Alcan Retail Agreement. 

6.2.2 The [Jnwind Transaction will have been consummated, including the 
termination of the agreements set forth on Schedule 6.2.2. 

6.2.3 Each of the documents and agreements set forth in Schedule 6.2.3 
will have been duly authorized, executed and delivered by the parties thereto, and all conditions 
precedent to the effectiveness of such agreements will have been satisfied or waived, and shall, if 
amended after the date hereof and prior to the Effective Date, be acceptable to Alcan. 

6.2,4 [Reserved] 

6.2.5 The Alcan Guarantee will have been duly authorized, executed and 
delivered by Alcan Parent and be in full force and effect. 

6.2.6 Release documents releasing the liabilities and obligations under the 
documents listed on Schedule 6.2.2 will have been duly authorized, executed and delivered by 
Big Rivers, Kenergy, Century, LG&E and Alcan, as applicable, 

6.2.7 Each Member will have authorized, executed and delivered an 
amendment to its wholesale power contract with Big Rivers relating to the supply of electric 
service to the Member for its requirements (other than in the case of Kenergy, the requirements 
of Alcan and Century) to extend the term of such contract until a date satisfactory to Big Rivers. 

6.2.8 No authorization or approval or other action by, and no notice to or 
filing or registration with, or license or permit from any Person, including any Governmental 
Authority, will be necessary prior to start of the Service Period, other than (i) as may be required 
under Applicable Law to be obtained, given, accomplished or renewed at any time or from time 
to time after the Effective Date and which are routine in nature or which cannot be obtained, or 
are not normally applied for, prior to the time they are required and which Big Rivers has no 
reason to believe will not be timely obtained and in each case which do not prevent provision of 
E.lectric Services as described herein, and (ii) with respect to the approval of the KPSC or FERC, 
on the Effective Date, such approvals will have been duly given or issued: received and will be 
in full force and effect and unappealable, and all conditions therein will have been satisfied to the 
extent required to be satisfied by Kenergy or Big Rivers on or prior to the Effective Date. 
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6.2.9 The AIcan Retail Agreement, the Century Wholesale Agreement and 
the Century Retail Agreement will have been duly authorized, executed and delivered by the 
parties thereto and be in full force and effect and all conditions precedent to the effectiveness 
will have been satisfied or waived other than conditions within the control of Kenergy or 
conditions that automatically will become effective simultaneously with the Effective Date or the 
Unwind Transaction. 

6,.2. I O  RUS shall have consented to the Unwind Transaction and the New 
Transaction and to all arrangements and agreements required to implement the Unwind 
Transaction and the New Transaction. 

6.,3 Efforts to Satisfy Conditions to Effective Date. Each of the Parties shall use 
commercially reasonable efforts and act in good faith to satisfy all of the conditions set forth in 
Section 6.2 at the earliest practicable date (other than those which the applicable Party agrees to 
waive), At such time as Big Rivers or Kenergy believes such conditions have been satisfied, 
such Party shall notify the other Party in writing. The obligations of the Parties under this 
Section 6.3 will continue until the earlier oF(a) such time as this Agreement terminates pursuant 
to Section 7.2, and (b) the Effective Date. 

ARTICLE. 7 

TERM AND TERMINATION 

7.1 a. Subject to Section 6.1, this Agreement will become binding on the Parties 
on the date of execution and delivery by the Parties and will remain in full force and effect until 
December 31,2023 (the "m), unless earlier terminated pursuant to the terms hereof. 

7.2 Termination Prior to Effective Date. This Agreement may be terminated without 
cost or penalty prior to the occurrence of the Effective Date in accordance with this Section 7.2. 

7,2.1 Termination for Failure to Satisfv Conditions to Effective Date., 
Either Party may terminate this Agreement without cost or penalty by providing five Business 
Days' prior written notice of termination to the other Party upon the failure of the conditions in 
Section 6.2 to be satisfied in full or waived by the Person in whose favor the condition exists on 
or before [ 1, or such later date as the Parties may agree, unless any such condition is 
satisfied or waived by the applicable Person within such five Business Day period. 

7.2.2 Termination In Event Unwind Transaction Will Not Be 
Consummated. This Agreement may be terminated by either Party at any time prior to the 
Effective Date upon receipt of notice from L.G&E or Big Rivers that either LG&E. or Big Rivers 
does not intend to consummate the Unwind Transaction. 

7.2,3 Termination Due to KPSC Modification. If the KPSC issues an order 
on any of the filings by Big Rivers or other Persons seeking necessary approvals for the Unwind 
Transaction and the New Transaction that disapproves or changes the pricing or other material 
terms of this Agreement or the Alcan Retail Agreement or Big Rivers' ability to recover costs 
from the Smelters or the Non-Smelter Ratepayers other than as contemplated in connection with 
the New Transaction, either Party may terminate this Agreement without cost or penalty by 
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providing written notice of termination to the other Party and Alcan no later than three Business 
Days after the first to occur ofthe following: (i) the last date on which a petition for re-hearing 
may be filed if such a petition has not been tiled, (ii) the date on which the WSC issues an order 
denying the request for re-hearing for any petition for rehearing that may have been filed during 
the allowed period, and (iii) i f  a rehearing occurs, following the date on which an order on 
rehearing is issued. 

7.2.4 Termination Pursuant to Alcan Termination. E.ither Party may 
terminate this Agreement without cost or penalty by providing written notice of termination to 
the other following receipt by Kenergy o f a  notice of termination from Alcan pursuant to and in 
accordance with Section 7.2.3 of the Alcan Retail Agreement. 

7.2.5 Effect of Pre-Effective Date Termination. If this Agreement is 
terminated in accordance with this Section 7.2, Big Rivers and Kenergy acknowledge and agree 
that the Existing Alcan Agreement and the Kenergy/L.G&E Contract and all other related 
documents and agreements will continue in full force and effect as if this Agreement had not 
been executed and delivered by the Parties. 

7.3 Termination After the Effective Date. This Agreement may be terminated after 
the occurrence of the Effective Date in accordance with this Section 7.3. 

7.3.1 Termination for Closing of Sebree Smelter. Either Party may 
terminate this Agreement as of the date Alcan terminates the Alcan Retail Agreement pursuant to 
Section 7.3.1 therein in connection with the termination and cessation of all aluminum smelting 
operations at the Sebree Smelter, 

7.3.2 Termination for Event of Default. This Agreement may be 
terminated following the occurrence and during the continuation of an E.vent of Default pursuant 
to Article 14. 

7.3.3 Termination Following W S C  Order 

(a) Big Rivers may terminate this Agreement without cost or 
penalty by providing written notice of termination to Kenergy and Alcan within three Business 
Days of the issuance by the KPSC of an order unconditionally or conditionally approving this 
Agreement and the Alcan Retail Agreement in connection with the consummation of the Unwind 
Transaction if Big Rivers determines in its business judgment, exercised in good faith, that the 
Unwind Transaction is not in Big Rivers’ best interests 

ARTICLE 8 

METERING 

8.1 Metering Facilities. Big Rivers will provide or cause to be provided metering 
facilities at the Point of Delivery which measure Hourly kW, kWh, kilovars, kilovar-hours and 
voltage fluctuation spectra. I 
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8.,2 Reading. Big Rivers will read or cause to be read the meters at the Point of 
Delivery on the last date of each month (or such other date as may be agreed upon by the 
Parties). 

8.3 Testing. Big Rivers will test, or cause to be tested, the calibration of the meters at 
the Point of Delivery by comparison of accurate standards at least once every twelve months (or 
more often if so required by Applicable L.aw) and will give Kenergy and Alcan not less than five 
Business Days’ prior notice of such testing. Kenergy and Alcan will have the right to observe 
and participate in all meter tests. Meters registering not more than plus or minus 1% inaccurate 
will be deemed to be accurate (unless Applicable L.aw establishes a standard more stringent than 
I%, in which case, the more stringent standard will apply). The reading of any meter which will 
have been disclosed by tests to be inaccurate will be corrected for the 60 days before such tests 
(or for such shorter period if applicable) in accordance with the percentage of inaccuracy found 
by such tests. If any meter should fail to register for any period, the Parties and Alcan will make 
mutually agreed upon estimates for such period from the best information available. If Kenergy 
or Alcan requests a special meter test, Big Rivers shall cause such test to be conducted; provided, 
however, that if any special meter test made at the request oFKenergy or Alcan discloses that the 
meters are not more than plus or minus 1% inaccurate, Kenergy or Alcan, as applicable, shall 
reimburse Big Rivers for the reasonable cost of such test. In all other respects, meters through 
which Big Rivers delivers E.nergy to Kenergy for resale to Alcan shall be installed, operated, 
maintained and tested in accordance with all Applicable L.aw and Prudent Utility Practice. 

ART1CL.E. 9 

OPERATIONAL MATTERS 

9.1 Operations and Operational Responsibility!. In carrying out the requirements of 
this Agreement, each Party will comply with the reliability criteria, standards, guidelines and 
operating procedures of any national electric reliability organization, SE.RC, Applicable Law and 
any regional transmission organization (if applicable), and neither Party will be required to take 
any action in violation of any thereof. 

9.1.1 Big Rivers will operate and maintain or cause to be operated and 
maintained all of the facilities owned by it on the premises of Kenergy or Alcan. 

9.1.2 Kenergy will operate and maintain, or cause to be operated and 
maintained, all of the facilities and equipment owned by i t .  

9.2 Installation and Maintenance of Interconnection Equipment. Big Rivers has 
furnished or installed all of the facilities required for the delivery of Energy to the Point of 
Delivery, as well as the 161 kilovolt transmission lines required between the Point of Delivery 
and Alcan’s electrical substation. Big Rivers shall install and maintain, or shall cause to be 
installed and maintained, any and all interconnection equipment, metering, or substation 
equipment, and other equipment, including switching and protective equipment, necessary to 
enable Kenergy to deliver E.nergy to Alcan at the Point of Delivery. Big Rivers will keep or 
cause to be kept, all such equipment in good working order, condition and repair (ordinary wear 
and tear excepted) such that all such equipment is capable of operating, consistent with Prudent 

OHSEasl:160362115 I I  32 



litility Practice, to the extent necessary to assure sufficient capability to take and use the Ekctric 
Services to be delivered by Big Rivers to Kenergy as provided for in this Agreement. 

9.3 [Reserved.] 

9.4 Curtailment by Big Rivers. If Big Rivers determines in accordance with Prudent 
Utility Practice, or in compliance with any national electric reliability organization, SERC, 
Applicable Law and other regulation, any applicable regional transmission organization, or other 
applicable operating criteria or rules, that a System Emergency has occurred or is imminent, and 
after suspending or reducing deliveries to Persons purchasing interruptible E,nergy from Big 
Rivers, Big Rivers may suspend or reduce the delivery of E.nergy hereunder and may cease to 
make available in whole or in part the Ekctric Services, in each case to the extent caused by, or 
that Big Rivers determines necessary or prudent under the circumstances to prevent or attempt to 
prevent, or counter or reduce the effects of, such System Emergency. Any curtailment caused by 
a System Emergency (or for any other reason) that cannot be avoided after the suspension or 
reduction of deliveries to Persons purchasing interruptible Energy from Big Rivers will be 
effected in a non-discriminatory manner consistent with Big Rivers’ then-current policies and 
procedures. Big Rivers shall notify Kenergy and Alcan as to the occurrence or threatened 
occurrence of any System Emergency or other event that may require curtailment, its cause and 
its impact on the delivery of Energy or the provision of E.lectric Services, as soon as practicable. 
Big Rivers will not be obligated to supply Electric Services to the extent suspended or curtailed 
as a result of the System E.mergency. 

9.5 Ownership and Removal of Equipment. Any and all equipment, apparatus, 
devices or facilities placed or installed, or caused to be placed or installed, by either of the 
Parties hereto (or by Alcan) on or in the premises of the other Party (or Alcan) to receive service 
under this Agreement shall be and remain the property of the Party (or Alcan) owning and 
installing such equipment, apparatus, devices or facilities regardless of the mode or manner of 
annexation or attachment to real property of the other. IJpon the termination of this Agreement 
or any extension thereof, the owner (including, i f  applicable, Alcan) of any equipment, 
apparatus, devices or facilities on the property of a Party shall have the right to enter upon the 
premises of that Party, and shall, within a reasonable time and at the sole expense of the owner, 
remove such equipment, apparatus, devices or facilities. 

ARTICLE 10 

COVENANTS 

10.1 Sumlus Sales. 

10. 1.1 Big Rivers acknowledges and agrees that Alcan may request Big 
Rivers and Kenergy sell Energy which is surplus to Alcan’s needs by delivering prior written 
notice to Kenergy and Big Rivers (a) identifying the portion of Base Demand per Hour to be sold 
and the associated times and duration of the requested sales, and (b) agreeing to curtail its 
demand per Hour so Alcan’s actual demand and the Energy sold pursuant tv  this Section 10.1 
(“Sumlus Sales”) is not expected to exceed the Base Demand per Hour Big Rivers shall have no 
obligation to make Surplus Sales if the portion of Base Demand per Hour Alcan requests to be 
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sold exceeds the Base Demand per Hour or is less than ten MW or not in integral multiples of 
one MW, For the avoidance of doubt, Surplus Sales shall not include sales of E.conomic Sales, 
Undeliverable Energy Sales or Potline Reduction Sales. 

IO. 1.2 Big Rivers shall use reasonable commercial efforts to make Surplus 
Sales and, to the extent consistent with notices from Alcan to Big Rivers, maximize the Net 
Proceeds thereof. Big Rivers shall have no obligation to use any efforts to make Surplus Sales if 
Big Rivers, in its sole discretion exercised in good faith, estimates the Net Proceeds therefrom 
would be less than $1.00 per MWh in excess of the sum of the Base Variable Rate, the FAC 
Factor, the Non-FAC Purchased Power Adjustment Factor and the Environmental Surcharge 
Factor (each calculated on a per MWh basis). Big Rivers will not have any obligation to 
Kenergy to market or resell Energy pursuant to this Section 10.1 (a) until Big Rivers first has 
sold or elected not to sell all amounts of its own surplus Energy, or (b) if  Big Rivers is unable to 
sell any or all Energy as a result of transmission constraints (whether on or off Big Rivers’ 
transmission system) or other constraints, including constraints imposed by Applicable Law 

10.1.1 For the avoidance of doubt, nothing in this Section 10 1 shall relieve 
Kenergy of its obligation for the Base Energy Charge or the T1E.R Adjustment Charge or any 
other portion ofthe Monthly Charge pursuant to Article 4. 

I O .  I .4 For any applicable Surplus Sale, (i) Kenergy shall pay Big Rivers any 
excess of Big Rivers’ actual income tax liability relating to such Surplus Sale over the estimated 
income tax liability for such Surplus Sale that was used for purposes of calculating the Net 
Proceeds on such Surplus Sale, and (ii) Big Rivers shall pay to Kenergy any excess of Big 
Rivers’ estimated income tax liability for such Surplus Sale that was used for purposes of 
calculating the Net Proceeds on such Surplus Sale over the actual income tax liability of Big 
Rivers relating to such Surplus Sale 

10.,2 Undeliverable Energv Sales, 

10.2.1 If Alcan notifies Big Rivers and Kenergy of the occurrence of (i) any 
event which results in damage to or destruction of plant or equipment that renders all or a portion 
of the Sebree Smelter unfit for normal use and limits Alcan’s ability to engage in aluminum 
reduction operations thereat; (ii) Alcan’s demand is initially reduced by at least 50 MW per Hour 
or more as a result thereof; (iii) such limitation is expected to continue for a period of 48 
consecutive hours or longer; and (iv) the proximate cause of such casualty is not an intentional 
misconduct or willhl misconduct of Alcan or any of its Affiliates, Big Rivers shall use 
reasonable commercial efforts to sell an amount of E.nergy up to the corresponding reduction in 
Alcan’s demand as a result of such event during the continuance of such limitation, subject to the 
same terms, conditions and limitations as set forth for Surplus Sales in Section 10..1., The sales of 
E,nergy described in this Section 10.2 shall be referred to as “Undeliverable Enewv Sales.’’ 
Alcan may provide such notice orally if followed promptly by written notice. Big Rivers shall 
use reasonable commercial efforts to make such Undeliverable Energy Sales and, to the extent 
consistent with notices from Alcan to Big Rivers, maximize the Net Proceeds thereof. 

(a) For a period of up to six months from the date of the 
OccurTence of such event, all of the Net Proceeds of any such sales (less the administrative fee 
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pursuant to Section 4.13.1) shall he credited against the Monthly Charge or, if in excess of the 
Monthly Charge otherwise applicable, such excess shall be paid to Alcan., Upon Alcan providing 
a certificate representing that the event can not be remedied with reasonable diligence within six 
months, Kenergy’s rights under this Section 10 2 shall be extended for an additional period up to 
three months 

(b) Upon expiration of the period of Kenergy’s rights under this 
Section 10.2, Big Rivers shall not have any obligations to sell E.nergy to a Third Party which 
otherwise would be available for purchase by Alcan hereunder except as otherwise expressly 
required pursuant to Section 4.13.3 as Economic Sales, Section 10.1 as Surplus Sales, or Section 
10.3 as Potline Reduction Sales., Undeliverable E,nergy Sales may not be greater than Base 
Demand per Hour,, 

(c) If the circumstances described in clauses (i), (ii), and (iv) of 
this Section 10.2.1 do not continue for a period of 48 consecutive hours or longer, such sales of 
Energy will be treated as Surplus Sales under Section 10.1 unless Section 10.3 applies. 

10.2.2 For any applicable Undeliverable Energy Sale, (i) Kenergy shall pay 
to Big Rivers any excess of Big Rivers’ actual income tax liability relating to such Undeliverable 
E.nergy Sale over the estimated income tax liability for such [Jndeliverable E.nergy Sale that was 
used for purposes of calculating the Net Proceeds on such Undeliverable Energy Sale, and (ii) 
Big Rivers shall pay to Kenergy, upon Kenergy’s receipt of such payment from Big Rivers, any 
excess of Big Rivers’ estimated income tax liability for such iJndeliverahle Energy Sale that was 
used for purposes of calculating the Net Proceeds on such Undeliverable Energy Sale over the 
actual income tax liability of Big Rivers relating to such Undeliverable E.nergy Sale, 

10,3 Potline Reduction Sales. 

10.3.1 At the request of Kenergy, Big Rivers shall sell 115 MW (plus or 
minus 10 MW) per Hour to Third Parties (such sales of E.nergy are referred to as “Potline 
Reduction Sales”), such amount subject to Section 1 0 3 2  below, on either a Finn basis or a 
System Finn basis concurrently with delivery of not less than 30 days’ prior notice from Alcan to 
Kenergy and Big Rivers (which notice Kenergy and Big Rivers shall keep confidential) if (i) 
Alcan has ceased or will cease all aluminum smelting operations on one and only one of its 
potlines at the Sebree Smelter (a “Potline Reduction”); (ii) Alcan is reasonably likely to be able 
to continue aluminum smelting operations with respect to all of its other potlines at the Sebree 
Smelter as a result of the cessation of aluminum smelting operations on the potline referred to in 
clause (i); (iii) Alcan in good faith reasonably estimates the duration of such cessation will equal 
or exceed 12 months; and (iv) no Potline Reduction Sales have been made for a period of twelve 
consecutive months prior to the date of such notice. Such notice also shall state the requested 
duration of the sales of E.nergy and must be accompanied by a certificate of an officer of Alcan 
Parent certifying as to the matters set forth in clauses (i), (ii), (iii), and (iv) above. 

10.3.2 Alcan, Kenergy and Big Rivers shall reasonably cooperate on a 
schedule for the graduated reduction and, in the case of a potline restqration, the graduated 
increase in the demand effected pursuant to Section 10.3.1 in such amounfs and over a period of 
time as is mutually satisfactory. 
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10.3.3 Kenergy may not withdraw its request for Potline Reduction Sales to 
the extent that Big Rivers has a legally binding agreement with a Third Party for Potline 
Reduction Sales (a "Potline Reduction Sales Agreement"), provided that Big Rivers 
acknowledges and agrees that Alcan may at any time increase demand pursuant to Section 10.3.2 
and assume responsibility for acquiring Market Energy required during the remainder of the 
Potline Reduction Sales Agreement. 

10.3.4 Big Rivers shall use reasonable commercial efforts to make Potline 
Reduction Sales and, to the extent consistent with notices from Alcan to Big Rivers, maximize 
the Net Proceeds thereof,, Big Rivers will not have any obligation to market or resell E.nergy 
pursuant to this Section 10.,3 (i) until Big Rivers first has sold or elected not to sell all amounts of 
its own surplus E.nergy available for, sale or (ii) to the extent Big Rivers is unable to make Potline 
Reduction Sales as a result of transmission constraints (whether on or off Big Rivers' 
transmission system) or other constraints, including constraints imposed by Applicable Law. 

10.3.5 Kenergy and Big Rivers shall consult with Alcan and agree on the 
Potline Reduction Sales that will be made on a Firm basis or a System Firm basis and the terms 
of same. To the extent Kenergy request the Potline Reduction Sales be made on a Firm basis, 
Kenergy agrees that if during the term of such sale or sales Big Rivers is required to purchase 
replacement Energy or othenvise make payments to meet such Potline Reduction Sales on a Firm 
basis, Kenergy will reimburse Big Rivers the full cost of such actions and indemnify Big Rivers 
for any costs, obligations or liabilities incurred by Big Rivers, including liabilities to Third 
Parties. 

10.3.6 All of the Net Proceeds of any Potline Reduction Sales (less the 
administrative fee pursuant to Section 4.13.1) shall be credited against the Monthly Charge from 
the effective date of the notice pursuant to Section 10.3.1 until the Cut-Off Date or, if such 
amount is in excess of the Monthly Charge otherwise applicable, such excess shall be paid to 
Kenergy for payment to Alcan. The "Cut-Off Date" shall mean the earliest to occur of (a) the 
first day of the 49th Billing Month after the effective date of the notice given under Section 
10.3.1, (b) a date specified in a written notice, if any, by Alcan to Kenergy and Big Rivers, (c) 
the earlier of the date (i) one year after the date Alcan commences smelting operations with 
respect to one or more pots on the previously suspended potline or (ii) all Potline Reduction 
Sales Agreements have been terminated or expired after Alcan commences smelting operations 
with respect to one or more pots on the previously suspended potline. Sales of Energy after the 
Cut-Off Date shall be Surplus Sales pursuant to Section 10..1 and not Potline Reduction Sales 
pursuant to this Section 10.3. Kenergy agrees that it shall not be permitted to extend the term of 
Potline Reduction Sales beyond forty-eight months, provided that nothing in this Section 10..3.6 
shall preclude Kenergy from providing a new notice under Section 10,.3.1 after aluminum 
smelting operations at the suspended potline have been restored, subject to Section 10"3"1(iv), 

10.3.7 For any Potline Reduction Sale, (i) Kenergy shall pay to Big Rivers 
any excess of Big Rivers' actual income tax liability relating to such Potline Reduction Sale over 
the estimated income tax liability for such Potline Reduction Sale that was used for purposes of 
calculating the Net Proceeds on such Potline Reduction Sale, and (ii) Big Rivers shall pay to 
Kenergy any excess of Big Rivers' estimated income tax liability for such Potline Reduction Sale 
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that was used for purposes of calculating the Net Proceeds on such Potline Reduction Sale over 
the actual income tax liability of Big Rivers relating to such Potline Reduction Sale. 

10.3.8 For the avoidance of doubt, (i) Potline Reduction Sales shall not 
include Surplus Sales, Economic Sales or Undeliverable Energy Sales; (ii) nothing in this 
Section 10.,3 shall be construed to relieve Alcan of its obligation with respect to the Base 
Monthly Charge, the T1E.R Adjustment or other components of the Monthly Charge payable 
pursuant to Article 4; and (iii) nothing in this Agreement precludes Undeliverable Energy Sales 
under Section 10.2 from becoming Potline Reduction Sales if all conditions of this Section 10.3 
are met, 

10.,4 Alcan Retail Agreement. Kenergy covenants that: 

10.4.1 it will at all times fully perform and discharge all of its Obligations 
under the Alcan Retail Agreement, and under any transmission agreement pursuant to which 
amounts of E.nergy are delivered directly or indirectly to Kenergy for sale and transmission to 
Alcan; 

10.,4.2 it will not resell any Electric Services purchased from Big Rivers 
under this Agreement to any user other than Alcan, except as expressly permitted in this 
Agreement or with the prior written consent of Big Rivers, which may be withheld by Big Rivers 
in its sole discretion, and shall require that any Energy that Kenergy purchases from Big Rivers 
under this Agreement and resells to Alcan must be consumed by Alcan in connection with the 
operation of its Sebree Smelter; 

10.4.3 it will not take any action or support any action by others that in any 
manner would impede Kenergy’s ability to fulfill its obligations to Big Rivers under this 
Agreement nor will i t  amend or modify the Alcan Retail Agreement, including with respect to (i) 
the rates, terms and conditions for service; (ii) the “Base Monthly E.nergy,” “Supplemental 
E.nergy,” or “Market Energy” under the Alcan Retail Agreement; (iii) Alcan’s payment 
obligations; or (iv) the term of the Alcan Retail Agreement without the prior written consent of 
Big Rivers; 

10.4.4 it will not waive compliance by Alcan with any of its obligations 
under the Alcan Retail Agreement, fail to fully enforce the Alcan Retail Agreement against 
Alcan, or act in any manner that would adversely affect Kenergy’s ability to fulfi l l  its obligations 
under this Agreement; 

10.4.5 it will provide to Big Rivers all notices of default received or sent by 
Kenergy pursuant to the Alcan Retail Agreement; 

10.4.6 it will not terminate the Alcan Retail Agreement if the termination 
would be a breach by K.energy thereof (including rejection of the agreement in bankruptcy or 
reorganization proceeding); 

10.4.7 i t  will not terminate the Alcan Retail Agreemeflt for breach by Alcan 
without providing Big Rivers notice of such Alcan breach and a reasonable opportunity for Big 
Rivers to cure such Alcan breach, if it should elect, in its sole discretion, to do so. Big Rivers’ 
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opportunity to cure will extend, at a minimum, for a period of not less than ten Business Days 
after the later of (i) the applicable period of time available for a cure by Alcan under the Alcan 
Retail Agreement. or (ii) notice of the breach by Alcan is delivered by Kenergy to Big Rivers; 
and 

10.,4.8 it will not assign or transfer (by operation of law or otherwise) any 
rights or interests that it may have in the Alcan Retail Agreement to any Person without (i) 
subject to Section 16.2, first obtaining the written consent of Big Rivers, which consent will not 
be unreasonably withheld or delayed, and (ii) causing the transferee of the Alcan Retail 
Agreement to assume and agree to perform all of Kenergy’s obligations under this Agreement 
which arise following that assignment or transfer. 

10.5 Refund of Income Tax Estimated for Net Proceeds. Big Rivers shall return to 
Kenergy for the benefit of Alcan any income taxes deducted in calculating the Net Proceeds of a 
sale of Energy by Big Rivers which Big Rivers ultimately determines are not required to be paid 
due to the application of a net operating loss carry-forward of Big Rivers that existed on the 
E.ffective Date and that otherwise would have expired unused. 

10,6 Mitigation of Uncontrollable For,ce. Kenergy covenants that (a) if  there is an 
Uncontrollable Force that prevents Big Rivers from delivering or Kenergy from receiving any 
Electric Services as required under this Agreement, Kenergy sliall use reasonable commercial 
efforts to obtain Energy and related services from a Third Party Supplier for sale and delivery to 
Alcan as required under the Alcan Retail Agreement, and (b) Kenergy will take such other 
actions as are reasonably necessary to avoid a breach or default under the Alcan Retail 
Agreement that might, if not cwed as required by that agreement, result in Alcan’s invocation of 
any of the remedies set forth in Article 14 of the Alcan Retail Agreement. 

ARTICLE 1 I 

UNCONTROLLABLE FORCES 

11.1 Occurrence of an Uncontrollable Force. No Party will be considered to be in 
breach or default in the performance of any of its obligations under this Agreement if the failure 
of performance is due to an Uncontrollable Force, except as otherwise provided in this Article 
1 1 ”  If either Party is unable, in whole or in part, by reason of Uncontrollable Force to carry out 
its obligations, then the obligations of the Parties, to the extent that they are affected by such 
Llncontrollable Force, will be suspended during the continuance of any inability so caused, but 
for no longer period. A Party will not be relieved of liability for failing to perform if such failure 
is due to causes arising out of its own negligence or willful acts or omissions. 

11.2 Mitigation. A Party rendered unable to fulfill any obligation by reason of an 
Uncontrollable Force shall exercise due diligence to remove or remedy such inability as 
promptly as reasonably possible. Nothing contained herein may be construed to require a Party 
to prevent or to settle a labor dispute against its will. 

Notice of Uncontrollable Force. A Party shall notif) the oth& Party at the earliest 
practicable time following (i) the occurrence of any Uncontrollable Force which renders such 

11.3 
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Party incapable of performing hereunder or (ii) the time at which such Party has rI?.dSOII to expect 
that such an Uncontrollable Force is imminent. Kenergy also shall notify Big Rivers i f  it 
receives notice from Alcan that Alcan anticipates that it will be unable to perform its obligations 
to Kenergy under any contract or agreement that affects Kenergy’s performance under this 
Agreement due to an Uncontrollable Force and Big Rivers is not an additional addressee of such 
notice. 

1 1.4 Payment Obligations. Notwithstanding anything in this Agreement to the 
contrary, the occurrence of an Uncontrollable Force shall not relieve Kenergy of its payment 
obligations under Article 4, including its payment obligations with respect to the Base Energy 
Charge. 

ART1CL.E 12 

REPRESENTATIONS AND WARRANTIES 

12 1 Representations and Warranties of Big Rivers., Big Rivers hereby represents and 
warrants to Kenergy as follows: 

12.1.1 Big Rivers is an electric generation and transmission cooperative 
corporation duly organized and validly existing and in good standing under the laws of the 
Commonwealth of Kentucky, and has the power and authority to execute and deliver this 
Agreement, to perform its obligations hereunder, and to carry on its business as it is now being 
conducted and as it is contemplated hereunder to be conducted during the Term hereof. 

12.1.2 The execution, delivery and performance of this Agreement by Big 
Rivers have been duly and effectively authorized by all requisite corporate action. 

12.2 Representations and Warranties of Kenerpy. Kenergy hereby represents and 
warrants to Big Rivers as follows: 

12.2.1 Kenergy is an electric cooperative corporation duly organized, 
validly existing and in good standing under the laws of the Commonwealth of Kentucky, and has 
the power and authority to execute and deliver this Agreement, to perform its obligation 
hereunder, and to cany on its business as such business is now being conducted and as is 
contemplated hereunder to be conducted during the Term hereof 

12.2.2 The execution, delivery and performance of this Agreement by 
Kenergy have been duly and effectively authorized by all requisite corporate action. 
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ARTICLE 13 

ADDITIONAL AGREEMENTS 

13.1 Regulatory Proceedinvs., 

13.1.1 KPSC Jurisdiction. Nothing in this Agreement shall limit or expand 
the jurisdiction of the KPSC over Big Rivers, Kenergy or the rates, terms and conditions of 
Electric Service to Kenergy,, 

13.1.2 Notice of Material Filings. Big Rivers shall provide to Kenergy and 
Alcan a copy of any filing with the KPSC or FERC that seeks a change in Big Rivers’ tariff, or 
relief authorized by KRS 278.020, KRS 278.030, KRS 278.212, KRS 278.218, KRS 278.,300, 
KRS 278.183 or 807 KAR 5:056. 

13.2 Audit Rights. 

13.2.1 Kenergy will permit Big Rivers to audit, upon reasonable notice, at 
its own expense, at a mutually agreeable time, all information in the possession of Kenergy 
relating to its service to Alcan under the Alcan Retail Agreement, including scheduled usage, 
meter records and billing records. Kenergy shall retain all documentation applicable to service 
to Alcan under the Alcan Retail Agreement for a period of three years beyond the date of the 
service. Nothing in this Section 13.2 shall obligate Kenergy to disclose attorney-client 
privileged information. 

1.3.2.2 Big Rivers will permit K,energy and Alcan to audit, upon reasonable 
notice, at its own expense, at a mutually agreeable time, all information in the possession of Big 
Rivers relating to its service to Kenergy under this Agreement, including scheduled deliveries, 
meter records, billing records, records related to payments made by Alcan to Big Rivers pursuant 
to the assignment described in Section 5.1, and such other documents related to payment for and 
determination of the amount of Electric Services supplied by Big Rivers and delivered to 
K.energy for resale and delivery to Alcan and the appropriate classification of such E,nergy. Big 
Rivers shall retain all documentation applicable to service to Kenergy under this Agreement for a 
period of three years. 

13.3 [Reserved.] 

13.4 
forth in Appendix B. 

Patronage Capital. Big Rivers shall amend its bylaws to adopt the provisions set 

13.5 [Reserved.] 

13.6 Negotiation of Replacement Agreement. If this Agreement has not been 
terminated earlier, Big Rivers shall negotiate in good faith with Kenergy and Alcan, no later than 
January 1,2023, concerning rates and terns and conditions for new power supply arrangements 
following the expiration of this Agreement on December 31,2023., 1 
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13.7 Entitlement to Laree Industrial Rate. If this Agreement terminates pursuant to a 
closure of the Sebree Smelter as set forth in Section 7..3.1 and Alcan continues non-smelting 
operations, Big Rivers acknowledges and agrees that Alcan will be entitled to be served by 
Kenergy under the Large Industrial Rate; provided, however., the capacity and associated E.nergy 
served under the Large Industrial Rate shall not exceed 15 MW. 

13.8 Unbundling. Unless required by Applicable L.aw, Big Rivers will not seek to 
amend the Large Industrial Rate: 

(a) To create unbundled services if unbundling those services 
alone would result in a more than $1 million ofadditional revenue to Big Rivers; and 

(b) In a manner which results in categories of OATT costs being 
charged to Kenergy which Alcan is responsible for under the Alcan Retail Agreement and which 
are utilized by but not charged to the Non-Smelter Ratepayers. 

13.9 Not Exclusive Service Arrangement. Nothing in this Agreement may be 
construed (i) to limit the ability of Kenergy to purchase capacity, Energy or other services from 
Persons other than Big Rivers to serve Alcan, or (ii) to amend, waive or otherwise alter the terms 
of Big Rivers’ plan of reorganization, as modified June 1, 1998, or agreements relating thereto 
regarding the supply obligation of Big Rivers after .July 17, 1998, for wholesale power required 
by Kenergy to provide E.lectric Service to Alcan or Century. 

ART1CL.E. 14 

EVENTS OF DEFAULT: REMEDIES 

14.1 Events of Default. E,ach of the following constitutes an “Event of Default” under 
this Agreement: 

14.1.1 Failure by a Party to make any payment in accordance with this 
Agreement within three Business Days following the non-performing Party’s receipt of written 
notice of the non-performing Party’s default in its payment obligation; 

14.1.2 Failure of a Party to perform any material duty imposed on it by this 
Agreement (other than a failure to make a payment when due) within .30 days following the non- 
performing Party’s receipt of written notice of the non-performing Party’s breach of its duty 
hereunder; 

14.1.3 Any attempt by a Party to transfer an interest in this Agreement other 
than as permitted pursuant to Article 16; 

14.1.4 The occurrence and continuance of an “Event of Default” under the 
Alcan Retail Agreement; 

14.1.5 Any filing of a petition in  bankruptcy OF insolvency, or for 
reorganization or arrangement under any bankruptcy or insolvency laws, or voluntarily taking 
advantage of any such laws by answer or otherwise or the commencement of involuntary 
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proceedings under any such laws by a Party and such petition has not been withdrawn or 
dismissed within 60 days after filing; 

14.,1.6 Assignment by a Party for the benefit of its creditors; 

14.1.7 Allowance by a Party of the appointment of a receiver or trustee of 
all or a material part of its property and such receiver or trustee has not been discharged within 
60 days after appointment; or 

14.,1.8 Failure, inability or refusal of Kenergy to cure a breach or default by 
Kenergy under the Alcan Retail Agreement which gives rise to a termination of the Alcan Retail 
Agreement, or any termination by Kenergy of the Alcan Retail Agreement in breach or default 
thereof. 

14.2 Remedies. General. Except as otherwise provided in this Agreement, following 
the occurrence and during the continuance of an E.vent of Default by either Party, the non- 
defaulting Party may, in its sole discretion, elect to terminate this Agreement upon written notice 
to the other Party, or to seek enforcement of its terms at law or in equity. Unless otherwise 
provided herein, remedies provided in this Agreement are cumulative, unless specifically 
designated to be an exclusive remedy and nothing contained in this Agreement may be construed 
to abridge, limit, or deprive either Party of any means of enforcing any remedy either at law or in 
equity for the breach or default of any of the provisions herein provided that: 

14.2.1 UNDER NO CIRCUMSTANCE WILL EITHER PARTY OR ITS 
RESPECTIVE. AFFILIATE.S, DIRECTORS, OFFICERS, MEMBERS, MANAGER, 
E.MPLOYEES OR AGENTS BE LIABLE HEREUNDER TO THE OTHER PARTY, ITS 
AFFILIATES, DIRECTORS, OFFICERS, MEMBERS, MANAGERS E.MPLOYEES OR 
AGENTS WHETHER IN TORT, CONTRACT OR OTHERWISE FOR ANY SPECIAL., 
INDIRECT, PUNITIVE, EXEMPLARY OR CONSEQUENTIAL. DAMAGE,S, INCLUDING 
LOST PROFITS. EACH PARTY’S LIABILJTY HEREUNDER WILL BE. LJMITED TO 
DIRECT, ACTUAL DAMAGES. THE EXCLUSION OF AL.L OTHE,R DAMAGE.S 
SPECIFIED IN THIS SECTION IS WITHOUT REGARD TO THE CAUSE OR CAUSES 
REL.ATING THERETO, THIS PROVISION WILL SURVIVE TERMINATION OF THIS 
AGREEMENT. 

14.2.2 Neither Party may terminate this Agreement as a result of an “Event 
of Default” under the Alcan Retail Agreement if the actions or omissions of Kenergy caused 
such “Event of Default”; provided, that either Party may terminate this Agreement if the Alcan 
Retail Agreement is terminated for any reason. 

14.2.3 Unless otherwise provided herein, if a Party is in breach of its 
obligations under this Agreement but such breach does not constitute, or would not with the 
passage of time or the giving of notice constitute, an E.vent of Default and this Agreement does 
not provide any other remedy therefor, if such breach has not been cured by the breaching Party 
within 60 days after receiving written notice from the non-breaching Party setting forth, in 
reasonable detail, the nature of such breach, the non-breaching Party d a y  bring a claim for 
money damages with respect to such breach and exercise its rights under Section 15.2, but will 
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not be entitled to terminate, or seek to terminate, this Agreement, or suspend performance of its 
obligations and duties hereunder as a result of such breach. 

ARTICLE 15 

DISPUTE RESOLUTION 

15.1 Resolution Meetings. If  a dispute arises between the Parties concerning the terms 
or conditions of this Agreement, the duties or obligations of the Parties under this Agreement, or 
the implementation, interpretation or breach of this Agreement, either Party may request in 
writing a meeting among an authorized representative of each of the Parties and, i f  applicable, 
Alcan to discuss and attempt to reach a resolution of the dispute. Such meeting will take place 
within ten days or such shorter or longer time as agreed upon by the Parties of the request. 
Nothing in this Section 15. I shall toll or extend the cure period with respect to the failure by a 
Party to perform its obligations under this Agreement. 

Right to Pursue Rights and Remedies. Absent resolution of a dispute pursuant to 
Section 15.1, the Parties may pursue at any Governmental Authority all rights and remedies that 
they may have at law, in equity or pursuant to this Agreement subject to the limitations set forth 
in this Agreement. Notwithstanding the provisions of this Article 15, each Party may at all times 
seek injunctive relief, where its delay in doing so could result in irreparable injury. 

15,2 

ART1CL.E. 16 

GENERAL PROVISIONS/SUCCESSORS AND ASSIGNS 

16.1 Binding Nature,. This Agreement will inure to the benefit of and be binding upon 
the Parties hereto and their respective successors and permitted assigns. No interest in this 
Agreement may be transferred or assigned by either Party, in whole or in part, by instrument or 
operation of law, without the prior written consent of the other Party, except as provided in 
Section 16.4, and except that, subject to satisfaction of the conditions of Section 16.2, 
assignment may be made by either Party to such Person as acquires all or substantially all the 
assets of the assigning Party or which merges with or acquires all or substantially all of the 
equity of such Party. When consent is required, consent may not be unreasonably withheld, 
conditioned or delayed. 

16.2 Limitation on Assignment. In no event may either Party assign this Agreement 
(including as part of a sale of all or substantially all the assets of the assigning Party or a merger 
with or purchase of substantially all the equity interests of such Party) (i) to any Person that does 
not have adequate financial capacity as demonstrated to the reasonable satisfaction of the non  
assigning Party or that would otherwise be unable to perform the obligations of the assigning 
Party pursuant to this Agreement or (ii) on any terms at variance from those set forth in this 
Agreement except as agreed to in writing by the Parties. 

16.3 Duties. No permitted assignment or transfer will change the duties of the Parties, 
or impair the performance under this Agreement except to the extent set 61th in such permitted 
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assignment and approved in writing by the Parties. No Party is released from its obligations 
under this Agreement pursuant to any assignment, unless such release is granted in writing., 

16.4 Financing Lien. Either Party may, without the approval of the other Party, assign 
this Agreement as collateral security or grant one or more mortgages (including one or more 
deeds of trust or indentures) on or security interests in its interest under this Agreement in 
connection with the general financing of its assets or operations., 

16.5 Big Rivers Restructuring., 

16.,5.1 In connection with a Restructuring, Kenergy, Alcan, Century and Big 
Rivers shall determine a good faith estimate of the cumulative increase or decrease in the TIER 
Adjustment that such Restructuring would cause in each Fiscal Year over the 24-Billing Month 
period following the date of the effectiveness of Restructuring (the “Restructuring Amount”) 
Any change in the Large Industrial Rate approved at the time of or in connection with the 
Restructuring shall not be considered as an effect of the Restructuring. Nothing in this 
Agreement, including this Section 16,,5, shall limit the ability of Big Rivers to seek a change in 
or modification of the Large Industrial Rate in connection with the occurrence of a 
Restructuring.. 

16.5.2 The Monthly Charge in each month of the 48-month period following 
the effectiveness of the Restructuring shall be increased or decreased, as applicable, by an 
amount equal to 1/48th of the product of the Restructuring Amount and the Applicable 
Percentage;provicied, that the application of this Section 16.5 shall not result in Kenergy paying 
less than the sum of the Large Industrial Rate, the FAC Factor, the Environmental Surcharge 
Factor and the Non-FAC Purchased Power Adjustment Factor, all on a per MWh basis, for a 
customer with a 98% load factor with respect to Base Monthly Energy in any Fiscal Year. 
Sample calculations for determining a Restructuring Amount are set forth in Exhibit A. 

16.5.3 This Section 16.5 shall not be applicable to any Restructuring 
undertaken in response to the loss of revenue caused by the termination of the Century 
Wholesale Agreement. 

16.5.4 If Alcan, Century, Kenergy and Big Rivers are not able to determine 
a mutually agreeable estimate of the Restructuring Amount, then Big Rivers, Kenergy, Alcan o r  
Century may petition to the KPSC to determine the Restructuring Amount. 

ARTICLE 17 

MISCELLANEOUS 

17.1 Governing Law This Agreement shall be interpreted, governed by and construed 
under the laws of the Commonwealth of Kentucky, without regard to its conflicts of law rules 

17.2 Jurisdiction The Parties hereby agree that the courts of the Commonwealth of 
Kentucky will have exclusive jurisdiction over each and every judicial actibn brought under or in 
relationship to this Agreement; provided that the subject matter of such dispute is not a matter 
reserved by law to the KPSC, or to the U S .  federal judicial system (in which event exclusive 
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jurisdiction and venue will lie with the U.S. District Court for the Western District of Kentucky), 
and the Parties hereby agree to submit to the jurisdiction of Kentucky courts for such purpose,. 
Venue in state court actions will be in the Henderson Circuit Court as the court in which venue 
will lie for the resolution of any disputes under this Agreement. Nothing in this paragraph 
prohibits a Party from referring to FERC any matter properly within FE,RC’s jurisdiction. 

17.1 Waiver. The waiver by either Party of any breach of any term, covenant or 
condition contained herein will not be deemed a waiver of any other term, covenant or condition, 
nor will it be deemed a waiver of any subsequent breach of the same or any other term, covenant 
or condition contained herein. 

17..4 Amendments 

17.4.1 This Agreement may be amended, revised or modified by, and only 
by, a written instrument duly executed by both Parties. 

17.4.2 The Parties acknowledge and agree that nothing in this Agreement 
shall limit the right of Big Rivers to file changes to the OATT, or limit the right of any Party to 
challenge any aspect of the OATT, including the applicable loss factor, the transmission service 
rates or any other transmission or ancillary service issue presented to FERC. 

17.5 Good Faith Efforts. The Parties agree that each will in good faith take all 
reasonable actions within their reasonable control as are necessary to permit the other Party to 
f ~ ~ l f i l l  its obligations under this Agreement; provided that no Party will be obligated to expend 
money or incur material economic loss in order to facilitate performance by the other Party. 
Where the consent, agreement, or approval of either Party must be obtained hereunder, such 
consent, agreement or approval may not be unreasonably withheld, conditioned or delayed unless 
otherwise provided herein. Where either Party is required or permitted to act or fail to act based 
upon its opinion or judgment, such opinion or judgment may not be unreasonably exercised. 
Where notice to the other Party is required to be given herein, and no notice period is specified, 
reasonable notice shall be given. 

17.6 Notices. A notice, consent, approval or other communication under this 
Agreement must be in writing, addressed to the Person to whom it is to be delivered at such 
Person’s address shown below and (a) personally delivered (including delivery by a nationally 
recognized overnight courier service), or (b) transmitted by facsimile, with a duplicate notice 
sent by a nationally recognized overnight courier service, provided however, that (i) a notice 
under Section 2.3.2(a)(iii) or Section 10.2 may be given by telephone to be followed as soon as 
reasonably practicable by written notice as described herein and (ii) a notice of Uncontrollable 
Force shall be given by whatever means is available followed by notice in writing as described 
herein as soon as reasonably practicable. A notice given to a Person in accordance with this 
Section 17.6 will he deemed to have been delivered (a) if personally delivered to a Person’s 
address, on the day of delivery if such day is a Business Day, or otherwise on the next Business 
Day, or (b) if transmitted by facsimile to a Person’s facsimile number and a correct and complete 
transmission report is received, or receipt is confirmed by telephone, on tlje day of transmission 
if a Business Day, otherwise on the next Business Day; provided, however, that such facsimile 
transmission will be followed on the same day with the sending to such Person of a duplicate 
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notice by a nationally recognized overnight courier to that Person's address For the purpose of 
this Section 17.6, the address of a Party is the address set out below or such other address which 
that Party may from time to time deliver by notice to the other Party, in accordance with this 
Section 17.6: 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Facsimile: (270) 827-2558 
Attn: President and CEO 

Kenergy Corp 
6402 Old Corydon Road 
Henderson, Kentucky 42420 
Facsimile: 
Attn: President and CEO 

17,7 Severability. If any clause, sentence, paragraph or part of this Agreement should 
for any reason be finally adjudged by any court of competent jurisdiction to be unenforceable or 
invalid, such judgment will not affect, impair or invalidate the remainder of this Agreement but 
will be confined in its operation to the clause, sentence, paragraph or any part thereof directly 
involved in the controversy in which the judgment is rendered, unless the loss or failure of such 
clause, sentence, paragraph or part of this Agreement materially adversely affects the benefit of 
the bargain to be received by either or both of the Parties, in which event the Parties shall 
promptly meet and use their good faith best efforts to renegotiate this Agreement in such a 
fashion as will restore the relative rights and benefits of both Parties or, absent such 
renegotiation, the Party that was so materially adversely affected will be entitled, in its 
discretion, to terminate this Agreement. 

Survival. Each provision of this Agreement providing for payment for Electric 
Services and any other amounts due hereunder, distribution of patronage capital, assignment of 
the right to collect and enforce collection of amounts due, or related to remedies for default, 
damage claims, indemnification or payment of other liabilities will survive termination of this 
Agreement to the full extent necessary for their enforcement and the protection of the Party in 
whose favor they run. 

17.8 

17.,9 m. This Agreement constitutes the entire agreement and understanding of 
the Parties with respect to the matters addressed herein and supersedes all other prior or 
contemporaneous understandings or agreements, both written and oral, between the Parties 
relating to the subject matter of this Agreement, except as otherwise provided in (a) Section 6.1 
and Section 7.2..5 hereof, (b) Amendment to Wholesale Power Agreements, dated as of July 15, 
1998, by and between Big Rivers and Green River E.lectric Corporation, or (c) Amendment to 
Wholesale Power Agreements, dated as of .July 15, 1998, by and between Big Rivers and 
Henderson Union Electric Cooperative Corp. The Parties agree and acknowledge that the 
agreements referred to in clauses (b) and (c) shall survive following the effectiveness of this 
Agreement. The Parties acknowledge that Big Rivers and Alcan disagree, notwithstanding the 
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Unwind Transaction, as to the obligation of Big Rivers, in the absence of a new or amended 
contract, to serve Kenergy for the benefit of Alcan when the E.xisting Alcan Agreement 
terminates or when this Agreement terminates. 

17.10 Further Assurances. The Parties shall execute such additional documents 
including a consent to assignment, legal opinions, estoppel letters or similar documents, and shall 
cause such additional actions to be taken as may be required or, in the judgment of any Party, be 
necessary or desirable, to effect or evidence the provisions of this Agreement and the 
transactions contemplated hereby. 

17.1 1 Counterparts. This Agreement may be executed in any number of counterparts, 
which together will constitute but one and the same instrument and each counterpart will have 
the same force and effect as if they were one original. 

17.12 Third-party Beneficiaries. Nothing in this Agreement may be construed to create 
any duty to, or standard or care with reference to, or any liability to, or any benefit for, any 
Person not a Party to this Agreement other than Alcan. 

17.13 Headinps. The headings contained in this Agreement are solely for convenience 
and do not constitute a part of the agreement between the Parties, nor should such headings be 
used to aid in any manner in the construction of this Agreement., 

17.14 No Agency. This Agreement is not intended, and may not be construed to create 
any association, ,joint venture, agency relationship or partnership between the Parties or to 
impose any such obligation or liability upon either Party. Neither Party will have any right, 
power or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as 
or to be an agent or representative of, or otherwise bind, the other Party. 

[Signatures Follow on Next Page] 
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M WITNESS WHEREOF, this Agreement is hereby executed as of the day and year first 
above written. 

BIG RIVERS ELECTRIC CORPORATION 

Name: 
Title: 

KENERGY C O W  

Name: 
Title: 

I 
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SCHEDULE 4.lI(c) 
REFERENCE ANNUAL FUEL COSTS PER MWH 

Fuel Cost per 
Year MWH Sales* 

2008 15.68 
2009 16.44 
2010 16.,74 
201 I 17.23 
2012 17,65 
20 1.3 18,25 
2014 17.82 
2015 18,37 
2016 18,38 
2017 18.74 
2018 18.43 
2019 19.18 
2020 19,04 
202 1 19.90 
2022 19.23 
2023 19.74 

* Includes cost of Startups 
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SCHEDULE 6.2.2 
LISTING OF OBLIGATIONS TERMINATED PURSUANT TO THE IJNWIND 

TRANSACTIONS 

RETAIL OBLIGATIONS AND AMENDMENTS 

1. 

2. 

3 .  

4 

5 

6. 

Agreement for Electric Service, dated .July 15, 1998, between Henderson Union 
Electric Cooperative Corp. and Alcan Aluminum Corporation 

Agreement for E.lectric Service, dated July 15, 1998, between Green River 
E.lectric Corporation and Southwire Company 

Amendment No. 1 to Agreement for E.lectric Service, dated as of luly 15, 1998, 
between Henderson Union Electric Cooperative Corp and Alcan Aluminum 
Corporation 

Amendment No., 1 to Agreement for Electric Service, dated as of July 15, 1998, 
between Green River Electric Corporation and Southwire Company 

Amendment No. 2 to Agreement for E.lectric Service, dated as of November 30, 
2000, between Kenergy Corp. and Alcan Aluminum Corporation 

Amendment No. 2 to Agreement for E.lectric Service, dated as ofNovember 30, 
2000, between Kenergy Corp. and Southwire Company 

WHOLESALE OBLIGATIONS AND AMENDMENTS 

7. 

8. 

9. 

10. 

11”  

Agreement for E.lectric Service, dated as of July 15, 1998, between Green River 
E.lectric Corporation and L.G&E Energy Marketing Inc. 

Agreement for E.lectric Service, dated as of July 15, 1998, between Henderson 
Union Electric Cooperative Corp. and L.G&E, Energy Marketing Inc. 

Amendment to Wholesale Power Agreements Dated October 12, 1974 and June 
11, 1962 Between Big Rivers E.lectric Corporation and Kenergy Corp., dated as of 
November 30, 2000, between Big Rivers Ekctric Corporation and Kenergy Corp. 

Amendment to Wholesale Power Agreements Dated February 16, 1988 and June 
1 1, 1962 Between Big Rivers E.lectric Corporation and Kenergy Corp., dated as of 
November 30,2000, between Big Rivers Electric Corporation and Kenergy Cop .  

Agreement of Big Rivers Electric Corporation with Respect to Future Policies and 
Procedures Regarding Big Rivers’ Transmission System (sometimes referred to as 
the “Wholesale IS0 Agreement”), dated as of July 15, 1998, between Big Rivers 
E.lectric Corporation, Green River E.lectric Corporation, HenderSon Union Electric 
Cooperative Corp., Jackson Purchase Electric Cooperative Corporation, and 
Meade County Rural Electric Cooperative 
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CERTAIN REORGANIZ.ATION DOCUMENTS 

12., Letter Regarding Schedule 5.4(a)( 1) Provisions Regarding Restitution Amounts, 
dated July 2, 1998, from Geo. F. Hobday, Jr. on behalf of Big Rivers, sent to 
Frank N. King, W. David Denton, David C. Brown, Michael Kurtz, Allison 
Wade, and Charles Ritz 

Letter Regarding Restitution Payments, dated July 13, 1998, from Michael K.urtz 
sent to James M. Miller and Geoff Hobday 

Letter Regarding Restitution Payments, dated July 14, 1998, from Michael Core, 
on behalf of Big Rivers, sent to Allan E.yre and John Henderson 

Letter Regarding Restitution Payments, dated July 15, 1998, from Allan B. E,yre, 
on behalf of Alcan, and John Henderson, on behalf of NSA and Southwire, sent to 
Michael Core 

13. 

14. 

15. 

SECURITY AND LOCKBOX AGREEMENTS 

16. Security and L.ockbox Agreement, dated as of.July 15, 1998, among PNC Bank, 
N.,A., LG&E E.nergy Marketing Inc., Kenergy (as successor to Henderson Union), 
Alcan Corporation (as successor to Alcan Aluminum Corporation) and Alcan 
Primary Products Corporation (as successor to Alcan Corporation) 

Security and Lockbox Agreement, dated as of July 15, 1998, by and among 
LG&E. Marketing Inc., Green River E,lectric Corporation, and Southwire 
Company 

17. 

LOAD MANAGEMENT AGREEMENTS 

18. Load Management Agreement for Electric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc., Alcan Corporation (as successor to 
Alcan Aluminum Corporation) and Alcan Primary Products Corporation (as 
successor to Alcan Corporation) 

Load Management Agreement for Electric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc., Southwire Company, Century 
Aluminum Company (as successor to Southwire Company), Century Aluminum 
of Kentucky LL.C (as successor to Century Aluminum Company), Hancock 
Aluminum LLC (as successor to Century Aluminum of Kentucky L.L.C), and 
Century Aluminum of Kentucky General Partnership (as successor to Hancock 
Aluminum LLC and NSA, L.td.) 

19. 

ASSURANCES AND GUARANTIES 

20. Assurances Agreement, dated July 15, 1998, between LG&E. Energy Marketing 
Inc. and Alcan Aluminum Corporation, with Related Guaranty, dated July 15, 
1998, executed by LG&E E.nergy Corp. in favor of Alcan Aluminum Corporation 
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21. 

22. 

23, 

24. 

25. 

26. 

Assurances Agreement, dated July 15, 1998, between LG&E. Energy Marketing 
Inc., and Southwire Company, with Related Guaranty, dated July 15, 1998, 
executed by LG&E Energy Corp. in favor of Southwire Company 

Assurances Agreement, dated as of November 30,2006, between Century 
Aluminum General Partnership and Big Rivers Ekctric Corporation 

First Amendment to Assurances Agreement Dated as of November, 30, 2006, 
dated as of November 
General Partnership anTBig Rivers Electric Corporation 

Guaranty, dated August 1, 200.3, from Alcan Corporation to and in favor of the 
E.ON Parties 

Guaranty, dated .July 15, 1998, of E..ON (as successor to L.G&E E.nergy Corp.) to 
and in favor of Kenergy (as successor to Henderson Union) 

Guaranty, dated July 15, 1998, by EON (as successor to L.G&E. E.nergy Cop.,) to 
and in favor of Kenergy (as successor to Green River Electric Corporation) 

2007, by and between Century Aluminum of Kentucky 

INDEMNIFICATION AGREEMENTS 

27 Indemnification and Assignment Agreement, dated July 15, 1998, between 
Henderson Union Electric Cooperative Corp. and Alcan Aluminum Corporation 

Indemnification and Assignment Agreement, dated July 15, 1998, between Green 
River Electric Corporation and Southwire Company 

28. 

TIER 3 CONTRACTS AND RELA1 ED DOCUMENTS 

29,. 

30. 

31. 

32. 

33. 

Agreement for Tier 3 Electric Service (2001-2002), dated as ofJuly 15, 1998, 
between Green River Electric Company and LG&E Energy Marketing, Inc., with 
Southwire Company as a third-party beneficiary 

Agreement for Tier 3 Electric Service (200l-2005), dated as of .July 15, 1998, 
between Green River Electric Company and LG&E Energy Marketing, Inc., with 
Southwire Company as a third-party beneficiary 

Agreement for Interruptible Tier 3 Energy, dated as of July 25,2002, between 
K.energy Corp. and Big Rivers E.lectric Corporation 

Agreement for. Interruptible Tier 3 Energy, dated as of November 5, 2002, 
between Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as of September 15,2003, 
between Kenergy Corp. and Big Rivers Electric Corporation 

I 
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34 

35. 

36. 

37. 

38. 

39 

Agreement for Interruptible Tier 3 Energy, dated as of November 30, 2006, 
between Kenergy Corp. and Big Rivers E.lectric Corporation 

Agreement for Tier 3 Energy (Century), dated as of November 29,2007, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Tier 3 Energy (Alcan), dated as of November 29, 2007, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Consent to the Agreement for Tier 3 Energy (Alcan), dated November 29,2007, 
by Alcan Primary Products Corporation 

Consent to the Agreement for Tier 3 Energy (Century), dated November 29,2007, 
by Century Aluminum of Kentucky General Partnership 

All other agreements related to the provision of Tier 3 service by or among Big 
Rivers, Kenergy, the Smelters or any LG&E parties 

OTHER AGREEMENTS 

40., 

41. 

42 

43. 

44. 

45" 

46. 

Assumption and Consent Agreement, dated as of August 1,2003, among Alcan 
Primary Products Corporation, WKE Station Two Inc., L.G&E. Energy Marketing 
Inc., Western Kentucky Energy Corp. and Kenergy 

Undertaking of Alcan Corporation, dated August 1,2003, from Alcan to and in 
favor of L.G&E. Energy Marketing Inc., and the lrndertaking of Alcan Aluminum 
Corporation, dated July 15, 1998, in favor of Henderson Union Electric 
Cooperative Corporation and LG&E E.nergy Marketing Inc. 

Special Assignment Agreement, dated as of March 26,2001, among LG&E. 
Marketing Inc., Southwire Company, Century Aluminum of Kentucky LLC and 
Century Aluminum Company 

Consent and Agreement, dated December 23,2005, among Century Aluminum of 
Kentucky LLC, Century Aluminum Company, Hancock Aluminum LLC, NSA, 
Ltd., Century Aluminum of Kentucky General Partnership, Metalsco, Lid., 
Skyliner, Inc., Century Kentucky, Inc. and L.G&E Energy Marketing Inc. 

Agreement with Respect to Procedures Regarding Big Rivers' Transmission 
System, dated as of July 15, 1998, between Green River Electric Corporation and 
Southwire Company 

Agreement with Respect to Procedures Regarding Big Rivers' Transmission 
System, dated as of July 15, 1998, between Henderson tinion Electric 
Cooperative Corp. and Alcan Aluminum Corporation 

.Joint Use Agreement, dated as of February 8,2000, between Western Kentucky 
E.nergy Corp. and Big Rivers E.lcctric Corporation 

I 
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SCHEDULE 6.2.3 
LISTING OF CERTAIN DULY AUTHORIZED AND EXECUTED AGREEMENTS 

RETAIL AGREEMENTS 

1 ”  Retail Electric Service Agreement by and between Kenergy Corp. and Alcan Primary 
Products Corporation 

Retail Electric Service Agreement by and between Kenergy Corp. and Century 
Aluminum General Partnership 

- 7 

WHOLESALE AGREEMENTS 

3. Wholesale Electric Service Agreement (Alcan) by and between Big Rivers E.lectric 
Corporation and Kenergy Corp. 

Wholesale Electric Service Agreement (Century) by and between Big Rivers Electric 
Corporation and Kenergy Corp. 

4. 

COORDINATION AGREEMENTS 

5. Coordination Agreement by and between Big Rivers Electric Corporation and Alcan 
Primary Products Corporation 

Coordination Agreement by and between Big Rivers E.lectric Corporation and Century 
Aluminum of Kentucky General Partnership 

6 .  

LOCKBOX AGREEMENTS 

7 .  Security and L.ockbox Agreement (Alcan) by and among Old National Bank, Big Rivers 
E,lectric Corporation, Kenergy C o p , ,  and Alcan Primary Products Corporation 

Security and Lockbox Agreement (Century) by and among Old National Bank, Big 
Rivers Electric Corporation, Kenergy Corp., and Century Aluminum of Kentucky 
General Partnership 

8., 

GUARANTEES 

9. Parent Guarantee by Alcan Corporation in favor of Kenergy Corp., and Big Rivers 
Electric Corporation 

Parent Guarantee by Century Aluminum Company in favor oFKenergy Cop., and Big 
Rivers E.lectric Corporation 

10. 

I 
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APPENDIX A 
Non-FAC Purchased Power Adjustment Factor 

A Base Monthly Energy Sales to the smelters are subject to a Non-FAC Purchased Power 
Adjustment (PPA) to recover purchased power costs that the smelters have agreed to pay 
and are not otherwise included in Big Rivers’ Fuel Adjustment Clause (FAC) 

B. Definitions 

Definitions have the meanings given to them in the Agreement except as provided below: 

“Account” is the specified numbered account as set forth in the Iiniform System of Accounts - 
E.lectric, promulgated under Bulletin 1767B-1 by the Rural Iitilities Service, an agency of the 
U,S. Department of Agriculture. 

“SE.PA” is the Southeastern Power Administration, an agency of the U S Department of E.nergy, 
or any successor agency. 

“Wholesale Smelter Agreements” 
Wholesale Agreement, 

C. Determination of the PPA 

are the Alcan Wholesale Agreement and the Century 

(1) The monthly amount computed for all wholesale sales to which this PPA is applicable shall 
be increased or decreased at a rate per kWh in accordance with the following formula: 

PPA = PP(m)/S(m) - PP(b)/S(b) 

Where PPA is the PPA Factor for the month; PP(m) is the current Purchased Power Cost for 
the month; S(m) is the current applicable sales; PP(b) is the Purchased Power Cost for the 
base period; and S(b) is the sales in the base period. For the initial base period, PP(b)/S(b) 
(the “Purchased Power Base”) is $0.00175. 

(2 )  Purchased Power Costs (PP) shall be the sum of: 

(a) The total cost of power purchased (including purchases from SEPA) that is expensed by 
Big Rivers to Account 555 (excluding those costs that are recovered through Big 
Rivers’ FAC and excluding costs expensed to Account Nos. 555.150, 555.151, and 
555.152 regarding Big Rivers’ cost share of HMP&L.’s Station Two) including 
transmission and related costs that are expensed to Account 565; 

(b) The total amount of any adjustments to Purchased Power Costs attributable to prior 
months, whether positive or negative; and 

I 
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(c) The total cost of amounts credited by Big Rivers to Kenergy with respect to voluntary 
curtailments under Section 4.13 2 of either Smelter Wholesale Agreement to allow Big 
Rivers to avoid market priced purchases of power 

Less: 

(c) The total cost of power purchased directly associated with sales (including related 
system energy losses) by Big Rivers either to non-Member purchasers of power or to 
Kenergy under either Wholesale Smelter Agreement for resale to either Smelter as 
energy products other than Base Monthly Energy, assuming SEPA power followed by 
the lowest cost power, whether generated or purchased, shall be allocated to Applicable 
Sales. 

( 3 )  Applicable Sales (S) shall be all kilowatt-hours sold at wholesale by Big Rivers (a) to its 
Members under all electric rate schedules, including the Large Industrial Rate, for resale to 
Kentucky ratepayers (other than the Smelters), and (b) to Kenergy as Base Monthly Energy 
as defined in each of the Wholesale Smelter Agreements 

(4) The cunent month (m) shall be the second month preceding the month in which the PPA 
Factor is billed. 
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APPENDIX B 

Proposed Big Rivers Bylaw Provisions 

Section 1.  Operation on a Cooperative Basis. The cooperative shall at all 
times be operated on a non-profit, cooperative basis for the mutual benefit of its patrons. 
As used in these Bylaws, “patron” shall include members and non-members alike, who 
have expressly contracted in writing to do all or a portion of their business with the 
cooperative on a patronage basis on the terms contained in these Bylaws. No interest or 
dividends shall be paid or payable by the cooperative on any capital furnished by its 
patrons. 

Section 2. Patronage Net Earnings. (a) The patronage net earnings of 
the cooperative (1) attributable to that portion of the year during which the closing of the 
Unwind Transaction occurs (the “Unwind Year”) that commences on January 1 of such 
year and ends on the last day of the month preceding the month in which the closing of 
the Unwind Transaction occurs (the “Initial Unwind Period“) and (2) attributable to 2008 
(if the llnwind Year shall not be 2008) and all subsequent years preceding the Unwind 
Year shall be determined and allocated to the patrons in accordance with the bylaws as in 
effect on January 1,2008. The patronage net earnings of the cooperative attributable to 
that portion of the Unwind Year that commences on first day of the month in which the 
closing of the Unwind Transaction occurs and ends on December 31 of such year (the 
“Subsequent Unwind Period”) (and all subsequent years) shall be determined and 
allocated to the patrons in accordance with the bylaws currently in effect. The patronage 
net earnings attributable to each of the Initial Unwind Period and the Subsequent Unwind 
Period will be determined by closing the books of the cooperative as of the last day of the 
Initial Unwind Period and by treating each of the Initial llnwind Period and the 
Subsequent Unwind Period as a short period taxable year; provided, that, the patronage 
net earnings of the cooperative attributable to the Unwind Transaction will be allocated 
solely as provided in clause (c)(2) below. 

(b) The taxable income or loss of the cooperative from business done with or for 
its patrons on a cooperative basis, as computed for U.S. federal income tax purposes for 
purposes of calculating regular taxable income tax and alternative minimum taxable 
income, prior to taking into account any deduction for patronage dividends but after 
offset (if applicable) by any available tax loss carryforward amounts attributable to a 
deficit in patronage earnings from prior taxable years (“patronage net earnings”) shall, if 
positive, be allocated in an amount no less than the greater of such patronage net earnings 
as computed for regular income tax purposes and such patronage net earnings as 
computed for alternative minimum tax purposes to the patrons of the cooperative in the 
manner detailed in clause (c) below and, if negative, be treated in the manner detailed in 
clause (d) below. 

(c)(l) As of the end of each taxable year, the amount of the patronage net earnings 
of the cooperative (except as provided in clauses (c)(2) and (c)(3) below relating to the 
Unwind Transaction and Extraordinary Transactions) shall be allocated to the patrons of 
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the cooperative based on the ratio of the patronage net book earnings attributable to each 
such patron for the year over the patronage net book earnings attributable to all of the 
patrons for that year provided, however, that for the Subsequent Unwind Period, the 
allocation shall be made based on the ratio of the patronage net book earnings attributable 
to each such patron for the Subsequent Unwind Period over the patronage net book 
earnings attributable to all of the patrons for the Subsequent Unwind Period. For this 
purpose, the patronage net book earnings attributable to each patron with respect to any 
year shall be M R U ~ I  + ML.urgelndwrid + Msmclterr, where 

M R u m l =  the greater of zero or' ((RRUrd - A) * KRW~I)  
MLargelndustriui = the greater of zero or ((RL,a~gcindustria~ - A) * KLargelndustriai); 

MSmclms = the greater of zero or ((Rsme~ws - A) * Ksmcitws). 

For purposes of the foregoing: 
RRWA = the cooperative's system-average revenue per kWh for that year from 
sales to the applicable patron for resale to rural consumers (as determined 
pursuant to GAAP); 
RL argolndustriai = the cooperative's system-average revenue per kWh for that year 
from sales to the applicable patron for resale to large industrial consuiners (as 
determined pursuant to GAAP); 
Rsmcltcrs = the cooperative's system-average revenue per kWh for that year from 
sales to the applicable patron for resale to smelter consumers (as determined 
pursuant to GAAP); 
A = the cooperative's system-average cost per kWh for that year (based on the 
Total Cost of Electric Service, as set forth in the cooperative's RUS Form 12a for 
the year, and the Sales of Electricity (Grand Total), as set forth in the 
cooperative's RUS Form 12b for the year, and, hence, determined pursuant to 
GAAP); 
G u m 1  = the number of kWh purchased by the applicable patron during that year 
for resale to rural consumers; 
kargelndustriai = the number of kWh purchased by the applicable patron during that 
year for resale to large industrial consumers; 
Ksmcitcrs= the number of kWh purchased by the applicable patron during that year 
for resale to smelter consumers (if any). 

Notwithstanding the foregoing, if the patronage net hook earnings attributable to all of 
the patrons is negative for any year, the allocation of the patronage net earnings for that 
year shall instead be based on the ratio of (i) the cumulative patronage net earnings of the 
cooperative allocated to each of the patrons in all prior years subsequent to 1998, which 
is the year in which Big Rivers' bankruptcy reorganization closed, to (ii) the cumulative 
patronage net earnings allocated to all of the patrons during such years. 

(2) The patronage net earnings of the cooperative attributable to the Unwind 
Transaction will be allocated amongst the patrons of the cooperative based on the ratio of 
the historic patronage allocations made to each of the patrons to the historic patronage 
allocations made to all of the patrons with respect to the period commencing with January 
1, 1999, which is the year subsequent to the year in which Big Rivers' bankruptcy 
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reorganization closed, and terminating on the last day of the month preceding the month 
in which the closing of the Unwind Transaction occurs. 

(3) In the event that an Extraordinary Transaction occurs as the result of the sale 
of generation or transmission assets, the patronage net earnings of the cooperative 
attributable to such sale of assets (but not in excess of the patronage net earnings for the 
year of such sale) will be allocated among the patrons of the cooperative based on the 
ratio of the historic patronage allocations made to each of the patrons (other than 
allocations made pursuant to (i) the 2000 Patronage Capital Allocation, (ii)  the Unwind 
Transaction, and (iii) this Section 2(c)(3)) to the historic patronage allocations made to all 
of the patrons (other than allocations made pursuant to (i) the 2000 Patronage Capital 
Allocation, (ii) the Unwind Transaction, and (iii) this Section 2(c)(3)) for the period 
commencing on the first day of the year during which depreciation allowances were first 
allowed for federal income tax purposes with respect to the assets sold and terminating on 
the last day of the year during which such assets were sold. In the event that an 
Extraordinary Transaction occurs other than as the result of the sale of generation or 
transmission assets, the patronage net earnings of the cooperative attributable to such 
Extraordinary Transaction (but not in excess of the patronage net earnings for the year of 
such Extraordinary Transaction) will be allocated among the patrons of the cooperative 
based on the ratio of the historic patronage allocations made to each of the patrons (other 
than allocations made pursuant to (i) the 2000 Patronage Capital Allocation, (ii) the 
Unwind Transaction, and (iii) this Section 2(c)(3)) to the historic patronage allocations 
made to all of the patrons (other than allocations made pursuant to (i)  the 2000 Patronage 
Capital Allocation, (ii) the Unwind Transaction, and (iii) this Section 2(c)(3)) for the 
period that most equitably relates to the income or gain arising from the Extraordinary 
Transaction, taking into account all relevant facts and circumstances 

(d) If the patronage net earnings of the cooperative for any taxable year is 
negative, the deficit shall be canied forward and applied as an offset against Future 
positive patronage net earnings (in accordance with clause (b) above). 

(e) If patronage net earnings of the cooperative shall be adjusted (by the IRS on 
audit or otherwise) for any year, the amount of patronage net earnings allocated to each 
patron pursuant to this Section 2 for that year shall be automatically adjusted in 
accordance with this Section 2 to reflect the recomputed patronage net earnings, with 
each member being notified within a reasonable time thereafter of the amount of the 
adjustment allocated to the patron’s capital account. 

Section 3. Nonpatronage Net Earnings. The taxable income or loss of the 
cooperative from business not done with or for its patrons on a cooperative basis for any 
taxable year, as computed for U S .  federal income tax purposes (“nonpatronage net 
earnings”), after offset (if applicable) by any available tax loss carryforward amounts 
attributable to a deficit in nonpatronage net earnings from prior taxable years, shall, if 
positive, be retained by the cooperative as a permanent source of equity and, if negative, 
shall be carried forward to be applied as an offset against future positive nonpatronage 
net earnings. If the nonpatronage net earnings of the cooperative shall be adjusted (by the 
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IRS on audit or otherwise) for any year, the calculations made pursuant to this Section 3 
for that year shall be automatically adjusted in accordance with this Section 3 to reflect 
the recomputed nonpatronage net earnings. 

Section 4. Record-Keeping. The membership fee paid and the amount of 
patronage net earnings allocated to each patron shall be credited to a capital account 
maintained for such patron, with the books and records of the cooperative being set up 
and kept in such manner that, at the end of each taxable year, the amount of capital 
allocated and credited to each patron is clearly reflected in an appropriate record to the 
capital account of each patron (with the cooperative notifying each patron within a 
reasonable time after the close of the taxable year notify the amount of the patronage net 
earnings allocated to the patron’s account with respect to such taxable year). All such 
amounts allocated to the capital account of any patron in accordance with this Article 
VI11 shall be in pursuance of a legal obligation to do so. The capital account of each 
patron shall be assignable only on the books of the cooperative pursuant to written 
instructions from the assignor and only to successors in interest or successors in 
occupancy of all or a part of such patron’s premises served by the cooperative unless 
the board of directors, acting under policies of general application, shall otherwise 
determine. 

Section 5. Retirement of Patronage Capital, If, at any time prior to the 
liquidation of the cooperative, the board of directors shall determine that the financial 
condition of the cooperative will not be impaired thereby, the patrons’ capital accounts 
may be retired in full or in part (except that no distribution shall be made that would 
result in a violation of any financial covenant of the cooperative). Generally, such 
retirements of capital shall be made in order of priority according to the year in which 
the patronage net earnings were allocated. Notwithstanding the foregoing, however, 
the board of directors shall have the discretion to determine the method of allocation, 
basis and order of priority of repayment for all amounts furnished as patronage capital. 

Upon the liquidation of the cooperative, the assets of the cooperative shall be 
distributed in the following order: (i) all debts and obligations of the cooperative shall be 
paid in accordance with lawhl priorities; (ii) each patron’s capital account balance shall 
be paid without priority on a pro rata basis until all such capital accounts (as determined 
subsequent to adjusting such accounts by allocations of patronage net earnings for the 
year of liquidation) have been reduced to zero and (iii) any remaining assets of the 
cooperative shall be paid to the current and former patrons of the cooperative based upon 
the amount of their historic patronage with the cooperative measured by kilowatt-hours 
purchased from Big Rivers over the life of the cooperative. The life of the cooperative 
is defined to begin at the date Big Rivers was formed in 1961 and to continue 
uninterrupted through Big Rivers’ bankruptcy reorganization to the date of liquidation. 

Section 6. Definitions. For purposes of this Article VIII, the “Unwind 
Transaction” shall mean the transactions contemplated by that certain Transaction 
Termination Agreement dated as of March 26, 2007 to which the cooperative is a party, 
and an “E.xtraordinary Transaction” shall mean any transaction or event occurring after 
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the completion of the IJnwind Transaction and other than in the ordinary course of the 
business of the cooperative (including without limitation a sale of generation or 
transmission assets) where the patronage net earnings from such transaction or event are 
in excess of $30 million 
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RETAIL ELECTRIC SERVICE AGREEMENT 

This RETAIL ELECTRIC SERVICE AGREEMENT (this “Agreement”) is dated as of 
[ 1, and made by and between KENERGY CORP., a Kentucky rural electric 
cooperative corporation (“-7, and CENTURY ALUMINUM OF KENTUCKY 
GENERAL PARTNERSHIP, a Kentucky general partnership (“W’) 

RECITALS 

A Kenergy currently supplies and delivers to Century, the owner and operator of an 
aluminum reduction plant in Hawesville, Kentucky, electric energy and related services pursuant 
to an Agreement for Electric Service, dated July 15, 1998, between Green a v e r  Electric 
Corporation, Kenergy’s predecessor-in-interest, and Southwire Company, Century’s 
predecessor-in-interest (the “Existing Century Agreement”). 

B. Kenergy currently purchases electric energy and related services for resale to 
Century from Western Kentucky Energy Corp., an affiliate of E. ON U S., LLC, formerly known 
as LG&E Energy COT. (together with its affiliates and parent, collectively, “LG&E“), under an 
Agreement for Electric Service, dated as of July 15, 1998, with Kenergy (the “Kenerg.v/LG&E 
Contract”), 

C Kenergy aIso currently purchases additional electric energy and related services 
for resale to Century, to serve the energy requirements of Century not provided by LG&E, from 
third-party energy suppliers, including Big Rivers Electric Corporation (“Bip Rivers”), an 
electric generation and transmission cooperative of which Kenergy is a Member,. 

D. The Existing Century Agreement and the Kenergy/LG&E Contract were entered 
into in connection with the consummation of a series of transactions implementing the First 
Amended Plan of Reorganization of Big Rivers, as part of which, among other things (i) Big 
Rivers leased its generating facilities to LG&E, and (ii) Big Rivers entered into a power purchase 
anangement with LG&E whereby LG&E supplied Big Rivers with electric energy and related 
services for resale to its Members. 

E. Big Rivers, Kenergy, LG&E, Alcan Primary Products Corporation (‘‘W’), and 
Century have agreed to enter into a series of transactions referred to herein as the New 
Transaction and the Unwind Transaction, as defined below 

F In connection with and as a condition to the Unwind Transaction, Kenergy and 
Big Rivers have agreed to enter into a wholesale electric service agreement, dated as of the date 
hereof, for the purchase and sale of electric energy and related services for resale by Kenergy to 
Century (“Century Wholesale Agreement”). 

G. In connection with and as a condition to the Unwind Transaction and the Century 
Wholesale Agreement, Kenergy will supply and deliver, and Century will purchase, retail 
electric service on the terms and conditions set forth herein 
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AGREEMENT 

NOW, THEREFORE, in consideration ofthe premises and the mutual covenants 
hereinafter set forth, the Parties, intending to be legally bound, hereby covenant and agree as 
follows: 

ARTICLE 1 

DEFINITIONS AND RULES OF INTERPRETATION 

1 1 Defmitions. Capitalized terms when used in this Agreement have the meanings 
specified herein, including the defmitions provided in Article 1, unless stated otherwise or the 
context requires otherwise. 

1.1.1 AccountinP Principles: Generally accepted accounting principles 
consistently appiied or, if generally accepted accounting principles in accordance with the 
uniform systemof accounts of an applicable Governmental Authority or RUS are required, the 
generally accepted accounting principles consistently applied in accordance with such uniform 
system of accounts, each as in effect from time to time. 

I .  1.2 Affiliate: With respect to a specified Person, another Person that directly, 
or indirectly through one or more intermediaries, controls or is controlled by or is under common 
control with the specified Person. For avoidance of doubt, no Member is an Affiliate of Big 
Rivers. 

1.1.3 Agreement: As defined in the Preamble 

1.1.4 b: As defined in the Recitals 

1.1,5 Alcan Retail Agreement: the retail electric service agreement, dated as of 
the date hereof, by and between Kenergy and Alcan. 

1.1.6 AIcan Wholesale Agreement: The wholesale electric service agreement, 
dated as of the date hereof, between Big Rivers and Kenergy for the benefit of Alcan. 

1.1.7 Ancillarv Services: Those services that are necessary to support the 
transmission of Energy from resources to loads while maintaining reliable operations of Big 
Rivers' transmission system, as set forth and described in the O A T  

1 I 1.8 Applicable Law: All laws, statutes, codes, treaties, ordinances, ,judgments, 
decrees, injunctions, writs, orders, rules, regulations, interpretations, issuances, enactments, 
decisions, authorizations, permits or directives of any Governmental Authority having 
jurisdiction over the matter in question. 

1.1.9 Applicable Percentage: The percentage determined in each Fiscal Year 
that is the quotient of the Base Demand divided by the sum ofthe Base Demand and the "Base 
Demand" as defined in and as then in effect under the Alcan Retail Agreement, If the Alcan 
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Retail Agreement is terminated or no longer in effect for any reason, Alcan’s “Base Demand” 
shall be deemed to be 368 MW for purposes of calculating the Applicable Percentage. 

1 . l .  10 Avoidable Base Charge: The amount in any Billing Month equal to the 
sum of: 

(a) the product of (i) the sum of the Base Rate, the FAC Factor, the 
Environmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment Factor, and 
(ii) the amount of Base Fixed Energy that was made available by Century to Big Rivers for 
Surplus Sales, regardless of whether Big Rivers was able to sell such Energy as Surplus Sales; 

(b) plus the product of (i) the sum ofthe Base Variable Rate, the FAC 
Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment 
Factor, and (ii) the amount of Base Variable Energy that was made available by Century to Big 
Rivers for Surplus Sales, regardless of whether Big Rivers was able to sell such Energy as 
Surplus Sales; and 

(c) less the product of (i) the sum of the Base Variable Rate, the FAC 
Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment 
Factox, and (ii) any Base Fixed Energy or Base Variable Energy made available by Century to 
Big Rivers for Surplus Sales that was neither metered at the Point of Delivery nor sold by Big 
kve r s  as Surplus Sales. 

Sample calculations of the Avoidable Base Charge are set forth in Exhibit A. 

1.1.1 1 Back-up Energy: For any Hour in a Billing Month, the amount of Energy 
metered at the Point of Delivery during such Hour, less the sum of(i) the Base Demand per HOUI 
less Base Curtailed Energy in such Hour, and (ii) any Supplemental Energy metered at the Point 
of Delivery during such Hour; provided, that the amount of Back-up Energy may not be less 
than zero. 

1.1.12 Back-up Enerw Charge: As defined in Section 4.4 

1.1.13 Base Curtailed Enerm: For any Hour in a Billing Month, the amount of 
Energy that is either (a) curtailed by Century pursuant to Section 4.13.2, or (b) sold by Big 
Rivers to one or more Third Parties pursuant to (i) Section 4,13.3 as Economic Sales, (ii) Section 
10.1 as Surplus Sales, (iii) Section 10.,2 as Undeliverable Energy Sales, or (iv) Section 10.3 as 
Potline Reduction Sales. 

1.1.14 Base Demand: 482 MW, or such other amount of electric demand agreed 
in accordance with Section 3.1, integrated over an Hour. 

1 , l .  15 Base Enerw Charge: As defmed in Section 4.2 

1 .l .  16 Base Fixed Eneray: For any Billing Month, the product of (a) the Base 
Demand, (b) the number of Hours in the Billing Month, and (c) 0 98 
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1.1.17 Base Hourlv Energy: For any Hour in a Billing Month, the amount of 
Energy equal to the sum of (a) the Energy metered at the Point of Delivery during such Hour 1e.s.s 
Supplemental Energy metered at the Point of Delivery, if any, and (b) Base Curtailed Energy; 
provided, that for purposes of calculating Base Hourly Energy, the sum of clauses (a) and @) 
above during any Hour shall not exceed the Base Demand per Hour, 

1.1.1 8 Base Monthly Energy: The sum of the Base Hourly Energy for all Hours 
of a Billing Month. 

1 ., 1,19 Base Rate: The rate, expressed in dollars per MWh, resulting from the 
application of the Large Industrial Rate to a load with a 98% load factor, plus $0.25 per M W h  

1.1.20 Base Variable Energy: For any Billing Month, Base Monthly Energy less 
Base Fixed Energy, whether positive or negative. 

1.1 “21 Base Variable Rate: The rate, expressed in dollars per MWh, equal to the 
sum of (i) the “FAC Base” with respect to Big Rivers’ Tariff, (ii) the “Environmental Surcharge 
Base” with respect to Big Rivers’ Tariff, and (iii) the “Purchased Power Base” as defined in 
Appendix A, 

1.1 “22 BiP Rivers: As defined in the Recitals 

1.1 23 Big Rivers’ Tariff Big Rivers’ Rates, Rules and Administrative 
Regulations For Furnishing Electric Service, as filed with and approved by the KPSC. 

1.1 24 Billing Month: Each calendar month during the Service Period 

1.1.25 Budget: The annual operating and capital budget approved by Big Rivers’ 
Board of Directors that estimates all revenues and expenditures of Big Rivers for a specified 
Fiscal Year, as amended and in effect from time to time. 

1.1.26 Business Day: Mondays through Fridays of each week except legal 
holidays established by federal law in the CJnited States of America or state law in the 
Commonwealth of Kentucky. 

1.,1.27 Buy-ThrouPh Energy: As defined in Section 2.3.2@). 

1.1 28 Buy-Through Energv C h a w :  As defined in Section 4.3.2. 

1.1.29 Century: As defined in the Preamble. 

1..1 30 Centurv Guarantee: As defined in Section 13.3 

1 . I  .3 1 wn, Parent: Century Aluminum Company, a Delaware corporation, 
and a parent corporation of Century 

1.1.32 Century Wholesale Agreement: As defined in the Recitals, 

1.1.33 Cut-OffDate: As defined in Section 10.3.6. 
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1 1.34 Economic Reserve: A reserve established by Big Rivers, which may be 
held by Big Rivers or another Person, in an initial principal amount equal to the sum of (a) $157 
million, and (b) such additional amount as Big Rivers may designate on or prior to the 
consummation of the Unwind Transaction, subject to increases or decreases resulting from 
earnings or losses thereon or expenditures therefrom. The amount designated by Big Rivers 
pursuant to clause (b) above may not exceed (i) an amount equal to Big Rwers’ unrestricted cash 
on hand following the consummation of the Unwind Transaction less $125 million, and (ii) zero 
if Big Rivers shall not have prepaid at least $200 million of obligations owed to RUS debt as part 
of the Unwind Transaction, No additional principal amounts will be contributed by Big Rivers to 
the Economic Reserve after the Effective Date 

1.,1.35 Economic Sales: As defined in Section 4.13.3 

1.1.36 Effective Date: As defined in Section 6 1 

1.1.37 Electric Services: Electric services, including capacity and associated 
Energy and Transmission Se’mices, provided by Kenergy pursuaflt to this Agreement., 

1,1.38 m: The flow of electricity denominated in kwh or Mwh., 

1.1.39 Environmental Surcharge: As defined in Section 4.8.3, 

1.1.40 Environmental Surcharge Factor: With respect to any Billing Month, a 
monthly environmental surcharge factor, expressed in dollars per MWh, that is calculated in 
accordance with the “Monthly Environmental Surcharge Factor” as defined in Big Rivers’ 
Environmental Surcharge Rider. 

1.1.41 Environmental Surcharge Rider: The Environmental Surcharge Rider to 
Big Rivers’ Tariff, 

1.1 42 Equity Development Credit: As defined in Section 4.10 

1.1.43 Event of Default: As defined in Section 14 1 

1.1 .,44 Excess TIER Amount: The amount of the TIER. Adjustment, if negative, 
with respect to any Fiscal Year. 

1.1.45 Excess Reactive Demand Charge: As defined in Section 4,6 

1 . I  .46 Existing Century Ameement: As defined in the Recitals 

1.1.47 w: The Fuel Adjustment Clause Rider to Big Rivers’ Tariff 

1.1.,48 FAC Charge: As defined in Section 4.8 1 

1.1.49 FAC Factor: With respect to any Billing Month, the fuel adjustment 
factor, expressed in dollars per MWh, that is calculated in accordance with the FAC in dollars 
per kwh. 
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1.1 S O  m: Federal Energy Regulatory Commission 

1.1.51 Firm: An obligation to supply Energy sub,ject only to the occurrence of an 
Uncontrollable Force,, 

1.1.52 Fiscal Year: The fiscal year of Big Rivers. 

1.1.53 Governmental Authoritv: Any international, national, federal, state, 
territorial, local or other government, or any political subdivision thereof, and any governmental, 
Judicial, public or statutory instrumentality, tribunal, agency, authority, body or entity having 
legal jurisdiction over the matter or Person in question, including the JSPSC; provided, however 
that the RUS is not a Governmental Authority for purposes ofthis Agreement. 

1.1.54 Hawesville Smelter: The aluminum reduction plant owned and operated 
by Century and located in Hawesville, Kentucky, including any expansions, additions, 
improvements and replacements thereof or thereto at the existing site. 

1.1 55 Hour or w y :  A clock hour or per clock hour, respectively. 

1 1.56 Imputed Interest: As defined in Section 4 7.5(e) 

1.1.57 Interruptible Energy: As defined in Section 2 3 2(a) 

1.1.58 Interruptible Energv Charge: As defined in Section 4.3,1 

1.1.,59 Interruptible Enerev Terms: As defined in Schedule 2.3.2(a), 

1. I .60 Kenergv/LG&E Contract: As defmed in the Recitals., 

1.1.61 Kpsc: Kentucky Public Service Commission. 

1.1 62 m: Kilowatt 

1.1.63 m: Kilowatt-hour. 

1.1.64 Large Industrial Rate: Big Rivers' Tariff Rate Schedule No, 7 and all 
applicable rate adjustments thereto hut exclusive of (a) the Rebate, (b) the FAC Factor and the 
Environmental Surcharge Rider, and (c) any roll-in of costs from the Regulatory Account As of 
the Effective Date, the Large Industrial Rate will consist of separate rate components for demand 
and Energy consumption. The Large Industiial Rate subsequently may be defined in terms of 
more than two separate rate components, including, potentially, separate rate components for 
transmission services. For the avoidance of doubt, the Large Industrial Rate shall be determined 
without regard to the effect of the Surcharge, the Economic Reserve or the Transition Reserve. 

1.1.65 LG&E: As defined in the Recitals 

1" 1.66 Lockbox Agreement: The Security and Lockbox Agreement to be entered 
into among Century, Kenergy, Big Rivers and a depository bank prior to the Effective Date with 
respect to the payment of certain amounts due by Century to Kenergy under this Agreement 
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1.1.67 Market Energy: As defined in Section 2.3.2(c) 

1 1 68 Market Enerm Charge: As defined in Section 4.3 3 

1.1.69 Market Reference Rate: For any Hour, a rate equal to the all-inclusive 
cost, including transmission and related charges on the transmission system of any Third Party 
(expressed in dollars per MWh), that Big Rivers estimates, in its sole discretion exercised in 
good faith, that it would have paid to purchase Energy f?om a Third Party if there had been no 
curtailment pursuant Section 4,,13.2 during such Hour. 

1.1.70 Members: The members of Big Rivers. As of the date hereof, the 
Members of Big Rivers are Jackson Purchase Energy Corporation, Kenergy, and Meade County 
Rural Electric Cooperative Corporation. 

1.1.7 1 Model: As defined in Section 1.2(0) 

1.1.72 Monthly Charge: As defined in Section 4 1 

1.1.73 m: Megawatt 

1.1.74 a: Megawatt-hour 

1.1,75 Net Margins: Net margins as determined by Accounting Principles. FOI 
the avoidance of doubt, Net Margins will include all operating and non-operating margins. 

1.1.76 Net Proceeds: The proceeds from the sale of Energy by Big Rivers to 
Third Parties, net oftransaction costs, whenever incurred, and taxes, including Big Rivers’ 
estimated income tax liability on such proceeds without regard to any net operating loss c a n y  
forward of Big Rivers existing on the date of the consummation of the Unwind Transaction, 
unless and to the extent Big Rivers reasonably determines that such net operating loss carry- 
fonvaId otherwise would have expired unused. 

1.1.77 New Facilities: As defined in Section 4.7.S(e) 

1.1.78 New Rateoaver: A Non-Smelter Ratepayer which is (i) interconnected 
directly with Big Rivers’ transmission system, and (ii) first receives electric service at a location 
served by a meter required for service at such location which meter was installed specifically for 
new service at such location after the Effective Date For the avoidance of doubt, Southwire 
Company is not a New Ratepayer. 

1.1.79 New Transaction: The transactions by and between or among one or more 
of Kenergy, Century, Alcan and Big Rivers related to the supply of Electric Services to Century 
under this Agreement and “Electric Services” as defined in the Alcan Retail Agreement to Alcan 
including the Century Wholesale Agreement, the Alcan Wholesale Agreement, coordination 
agreements, lockbox agreements, and all other ielated agreements. 

1 .I 80 Non-FAC Purchased Power Adjustment Charge: As defined in Section 
4 8.2 

OHS East:160362113 9 7 



1 1.81 Non-FAC Purchased Power Adiustment Factor: A rate (expressed in 
dollars per MWh and calculated in accordance with Appendix A in dollars per kwh) for the 
recovery of purchased power costs that are not otherwise included in the FAC 

1.1 82 Non-Smelter Member Rates: Big Rivers’ tariff rates applicable to sales of 
electric services to Members for resale to Non-Smelter Ratepayers and all applicable rate 
adjustments thereto but exclusive of(a) the Rebate and (b) the FAC Factor and the 
Environmental Surcharge Rider. For the avoidance of doubt, the Non-Smelter Member Rates 
shall be determined without regard to the effect of the Surcharge, the Economic Reserve or the 
Transition Reserve. 

1.1.83 Non-Smelter Ratepavers: Retail ratepayers of the Members other than 
Century and Alcan 

1.1.84 Notice of Intermotion: As defined in Schedule 2.3.2(a) 

. . .  r.1.85 Notice of Ternination for Ciosure: As defined in Section 7 3 I@) 

1 1,86 m: Big hvers’  Open Access Transmission Tariff as filed with FERC 
and found by FERC to constitute a recipIocal open access transmission tariff 

1.1 87 m: Kenergy and Century 

1.1 88 Permitted Interruption: As defined in Schedule 2.3.2(aJ 

1.1.89 m: Any individual, corporation, cooperative, partnership, joint 
venture, association, joint-stock company, limited partnership, limited liability company, limited 
liability partnership, trust, unincorporated organization, RLJS O K  Governmental Authority, 

1 1,90 Point of Delivery: The existing set of meters at Big Rivers’ Coleman 
substation or such other point of delivery mutually agreed by the Parties and Big Rivers. 

1.1.91 Potential Tax Liability: As defined in Section 13.3 

1.1 92 Potline Reduction: As defined in Section 10.3 1 

1 1.93 Potline Reduction Sales: As defined in Section 10.,3 1 

1 1.94 Potline Reduction Sales Agreement: As defined in Section 10.3 3 

1 1 95 Prime Rate: The then-effective prime commercial lending rate per annum 
published in the “Money Rates” section of The WaNStreet Journal If The Wall Street Journal 
discontinues publication of the prime commercial lending rate, the Parties and Big Rivers shall 
agree on a mutually acceptable alternative source for that rate 

1.1.96 Prudent Utility Practice: Any of the practices, methods, and acts engaged 
in or approved by a significant portion of the electric utility industry during the relevant time 
period; or any of the practices, methods, and acts which, in the exercise of reasonable judgment 
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in light of the facts known at the time a decision was made, could have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety and  expedition^ Prudent Utility Practice is not intended to be limited to the 
optimum practice, method, or act to the exclusion of all others, but rather to be any and all 
acceptable practices, methods, or acts generally accepted. 

1.1.97 w: As defined in Section 4.9 

1.1 98 Regulatory Account: The regulatory account containing purchased power 
costs to be recovered by Big Rivers from the Members with respect to sales to their Non-Smelter 
Ratepayers. 

1.1.99 Response: As defined in Schedule 2.3.2(a). 

1.1 .100Restructuring: The occurrence of any of the following: 

(aj the merger, con’solidation or other combination ofBig Rivers or an 
Affiliate or a Member with any Person (includmg acquisition of another utility system) if 
following such transaction Big Rivers or its successor would have had sales of Energy to all 
Members or regulated customers on apro,forma hasis in the prior Fiscal Year in excess of 105% 
of Big Rivers’ actual sales of Energy to the Members for such Fiscal Year; 

(b) 

(c) 

the acquisition of Big Rivers; or 

the admission of a new Member if following such admission Big 
Rivers would have had sales of Energy to all Members on aproforma basis in the prior Fiscal 
Year in excess of 105% of Big Rivers’ actual sales of Energy to the Members for such Fiscal 
Year 

1.1 1OlRestructurina Amount: As defined in Section 16 5.1 

1.1.102Retail Fee: As defined in Section 4.12. 

I . I  1 0 3 m :  United States Department of Agriculture Rural Utilities Service. 

1 1.104Scheduled Interruptible Enerny: As defined in Schedule 2.3.2(a) 

1 . 1 . 1 0 5 m :  SERC Reliability Corporation, a regional reliability organization 

1 1.106Service Period: As defined in Section 2 1 

1.1.107Smelters: Century and Alcan. 

1 , l  108Supplemental Enerm: As defmed in Section 2 ,3  2, 

1.1.109Supplemental Energy Charve: As defined in Section 4,3 

1 1,110Surcharge: As defined in Section 4 11 
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1.1 1 1 1 Surplus Sales: As defined in Section 10.1.1 

1 .l .  112Svstem Emergency: Any cessation of operation or reduction in the 
provision or delivery of Electric Services by Kenergy due in whole or in part to: (a) a 
disconnection of all or a portion of Big Rivers’ or Kenergy’s system from the transmission grid 
(other than as a direct result of Big Rivers’ or Kenergy’s gross negligence or willhl misconduct), 
(b) a system emergency on the transmission grid of a Third Party, or (c) the occurrence of a 
condition or situation where the delivery of Energy to a transmission grid with which Big Rivets 
is directly interconnected or the making available of generation services or Transmission 
Services which could cause (i) harm to life or limb or imminent serious threat of harm to life or 
limb, (ii) material damage to Big Rivers’ or Kenergy’s system or any material component thereof 
or imminent danger of material damage to property, or (iii) other dangerous occurrences that Big 
Rivers or Kenergy believes, in the exercise of Prudent Utility Practice, should be prevented 01 
curtailed 

1.1.113 Svstem Firm: An obligation to supply Energy &om: 

(a) 

(b) 

Big Rivers’ owned or leased generation facilities, 

Big Rivers’ contract with the Southeastern Power Authority 
(Contract No. 89-00-1501-637), or 

(c) Big Rivers’ Firm power purchase agreements with a term of two 
years or more which were not entered into for purpose of serving a specific non-Smelter load, 

in each case subject to the occurrence of an Uncontrollable Force or similar event of force 
majeure, a System Emergency or Big Rivers’ prior satisfaction of the Energy requirements of the 
Non-Smelter Members, the Smelters and Third Parties under powex sales agreements entered 
into prior to the making of such obligation to supply Energy. 

1 . 1 . 1 1 4 T ~ :  AsdefinedinSection7.1 

1 . l .  115 Third Party: A Person other than Kenergy, Century, Big Rivers or Alcan. 

1.1.116 Third Pa tv  Supulier(sJ: As defined in Section 2,3.2(c). 

1.1.117 m: The quotient for a Fiscal Year of (i) Big Rivers’ interest expenses 
plus Net Margins, divided by (ii) Big Rivers’ interest expenses; in each case, calculated in 
accordance with Accounting Principles., 

1.1.,118 TIERAdiustment: As definedin Section4.7.5 

1.1.119 TIERAdiustment Charge: As defined in Section 4.7.1 

1 .l. 120 Transition Reserve: A reserve established by Big Rivers, which may be 
held by Big Rivers or another Person, in an initial principal amount equal to $35 million, subject 
to increases or decreases resulting from earnings or losses thereon or expenditures therefram. No 
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additional principal amounts will be contributed by Big Rivers to the Transition Reserve after the 
Effective Date. 

1,1.121 Transmission CharPe: As defined in Section 4.5. 

1.1.122 Transmission Services: Network transmission services as described in the 
OATT and Ancillary Services. Transmission Services are currently included in the Large 
Industrial Rate but may be unbundled in accordance with the terms and conditions of the Century 
Wholesale Agreement. 

1.1.123 Uncontrollable Force: Any cause beyond the control of the Party unable, 
in whole or in part, to perform its obligations under this Agreement which, despite exercise of 
due diligence and foresight, such Party could not reasonably have been expected to avoid and 
which, despite the exercise of due diligence, it bas been unable to overcome. Examples of events 
that may constitute the basis of an event which constitutes an “Uncontrollable Force” include: 
acts of God; strikes, slowdowns or labor disputes; acts of the public enemy; wars; blockades; 
insurrections; riots; epidemics; landslides; lightning; earthquakes; fires; storms; floods; 
washouts; arrests and restraints of any Governmental Authority; civil or military disturbances; 
explosions, breakage of or accident to machinery, equipment or transmission lines; inability of a 
Party to obtain necessary materials, supplies or permits due to existing or future rules, 
regulations, orders, laws or proclamations of Governmental Authorities, civil or military; 
transmission constraints or System Emergencies; a forced outage of a generating unit or units 
preventing the physical delivery of Energy to Kenergy for resale to Century; and any other forces 
which are not reasonably within the control of the Party claiming suspension. “Uncontrollable 
Forces” do not include an insufficiency of funds or decline in credit ratings 01 customary, 
expected or routine maintenance or repair of plant or equipment. Nothing contained herein shall 
be construed to obligate a Party to prevent or to settle a labor dispute against its will, 

1.1,124 Undeliverable Ener,Pv Sales: As defined in Section 10.2.1 

1 1.125 Unwind Transaction: The consummation of the transactions contemplated 
on the date of the “Closing” as defined in and pursuant to the Transaction Termination 
Agreement among Big Rivers, LG&E Energy Marketing Inc , and Western Kentucky Energy 
C O T .  

1.2 Rules of Interpretation. Unless otherwise required by the context in which any 
term appears: (a) capitalized terms used in this Agreement will have the meanings specified in 
this Article 1 unless the context requires otherwise; (b) the singular will include the plural and 
vice versa; (c) references to “Recitals,” “Articles,” “Sections,” “Exhibits” or “Schedules” are to 
the recitals, articles, sections, exhibits or schedules of this Agreement, unless othenvise 
specified; (d) all references to a particular Person in any capacity will be deemed to refer also to 
such Person’s authorized agents, permitted successors and assigns in such capacity; (e) the words 
“herein,” “hereof’ and “hereunder” will refer to this Agreement as a whole and not to any 
particular section or subsection hereof; (r) the words “include,” “includes” and “including” will 
be deemed to be followed by the phrase “without limitation” and will not be construed to mean 
that the examples given are an exclusive list of the topics covered; (g) references to this 
Agreement will include a reference to all exhibits and schedules hereto; @) references to any 
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agreement, document or instrument will be construed at a particular time to refer to such 
agreement, document or instrument as the same may be amended, modified, supplemented 01 

replaced as of such time; (i) the masculine will include the feminine and neuter and vice versa; 
(j) references to any tariff, rate, or order of any Governmental Authority will mean such tariff, 
rate or order, as the same may be amended, modified, supplemented or restated and be in effect 
fiom time to time; (k) if any action or obligation is required to be taken or performed on any day 
which is not a Business Day, such action or obligation must be performed on the next succeeding 
Business Day; (1) references to an Applicable Law will mean a reference to such Applicable Law 
as the same may be amended, modified, supplemented or restated and be in effect from time to 
time; (m) all accounting terms not defined in this Agreement will be construed in accordance 
with Accounting Principles; (n) all references to a time of day shall be a reference to the 
prevailing time in Henderson, Kentucky; and (0) the financial and production cost models 
prepared by Big Rivers, including models filed with the KPSC, in connection with the 
application for approval of the Unwind Transaction and the New Transaction (the “w’) have 
been prepared solely by Big Rivers and shall not be used by the Parties or any Governmental 
Authority to construe or interpret any provision of this Agreement. The Parties collectively have 
prepared this Agreement, and none of the provisions hereof will be construed against one Party 
on the ground that it is the author of this Agreement or any part hereof. 

1.3 Calculations and Rounding. In making any mathematical calculation provided for 
or contemplated by this Agreement, the calculation will be made to six decimal places (rounded 
up if the numeral in the seventh decimal place is five or higher, and rounded down if the numeral 
in the seventh decimal place is lower than five). 

ARTICLE 2 

ELECTRIC SERVICES AND RATES 

2.1 Service Period Obligations. In accordance with the terms and conditions of this 
Agreement, Kenergy will supply, and Century will purchase, Electric Services for a period 
beginning at 12:OO:Ol A M  on the day next succeeding the Effective Date and continuing until 
12:OO:OO midnight on December 3 1,2023, nnless the Parties’ respective obligations to supply 
and purchase Electric S&vice;s are earlier terminated pursuant to the terms of this Agteement (the 
“Service Period”). 

2.2 Characteristics of Service. Electric service to be supplied by Kenergy to Century 
under this Agreement shall be nominally three-phase, sixty cycle at 161,000 volts or as otherwise 
agreed to by the Parties and Big Rivers. The Parties and Big Rivers will mutually agree on limits 
of the regulation of voltage but at no time may such regulation of such limits be inconsistent with 
standards required by applicable Governmental Authorities or any other organizations that 
establish reliability and electric operation standards for the region. 

2.3 Delivew Obligation In accordance with this Agreement, during the Service 
Period, Kenergy will deliver, or cause to be delivered, at the Point of Delivery to Century Base 
Monthly Energy, Supplemental Energy and Back-up Energy. 
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2.3.,1 Base Monthlv Enercrv. Century may purchase in each Hour of the Service 
Period an amount of Energy up to the Base Demand per Hour. For billing purposes, Base 
Monthly Energy consists of two components: Base Fixed Energy charged at the Base Rate and 
Base Variable Energy (which may he either a positive or negative amount) charged or credited at 
the Base Variable Rate. 

2.3.2 Supplemental Energy. “Supplemental Energy” shall consist of 
(i) Interruptible Energy purchased by Kenergy from Big Rivers pursuant to Section 2,3.2(a) and 
Schedule 2.3.2(a), (ii) Buy-Through Energy purchased by Kenergy from Big Rivers and, in turn, 
by Big l v e r s  from Third Party Suppliers upon the interruption of Interruptible Energy, pursuant 
to Section 2.3.2(b), and (iii) Market Energy purchased by Kenergy from Big Rivers or Third 
Party Suppliers puisuant to Section 2 3.2(c). 

(a) Interruptible Energy. As of the Effective Date, Kenergy shall 
make available to Century up to 10 MW per Hour of Energy subject to Kenergy’s right to 
interrupt %e delivery of such Energy (“Intem~tible Energy”) in accordance with the terms and 
conditions set forth in Schedule 2.3.21a). Century hereby agrees to the terms and conditions.6f 
Schedule 2.3.21a) and agrees to purchase the Scheduled Interruptible Energy made available 
thereunder and through its consent to quarterly confirmations from Big Rivers to Kenergy as 
descrihed in Schedule 2.3.2(a). 

(b) Buv-Through Enerev. Upon each Notice of Interruption, Kenergy 
will offer to sell to Century any Firm Energy which Big Rivers in its sole discretion offers to 
Kenergy for resale to Century in lieu of the interrupted Scheduled Interruptible Energy 
(“Buy-Through Enernv”) and the estimated price or prices during the specified Hour or Hours of 
Interruption upon which Big Rivers would supply such Energy. Century shall have ten minutes 
&om the time it receives verbal Notice of Interruption to notify Big Rivers and Kenergy whether 
Century agrees to purchase Buy-Through Energy offered to he supplied by Big Rivers to 
Kenergy for resale to Century Century promptly shall confirm verbal acceptance of the Buy- 
Through Energy with a facsimile confirmation or pursuant to other electronic communications 
acceptable to Kenergy and Big Rivers. Upon Kenergy’s acceptance ofthe Buy-Through Energy, 
the obligation o f  Big Rivers to provide the Buy-Though Energy shall become a Finn seIvice 
commitment. The failure of Century to notify Kenergy and Big Rivers of acceptance ofthe Buy- 
Through Energy during the period provided shall constitute a rejection of the Buy-Though 
Energy, and the Interruption shall thereafter he implemented in accordance with the applicable 
Notice of Interruption and neither Kenergy nor Big Rivers shall have any obligation to supply 
Century Buy-Through Energy during such Interruption, 

(c) Market Energyi. Kenergy shall use reasonable commercial efforts 
to acquire Supplemental Energy (other than Interruptible Energy or Buy-Through Energy) from 
either Big l v e r s  or one or more suppliers other than Big Rivers (“Third Parw Supoliers”) for 
resale to Century, upon the request of Century (“Market Enerpy”) specifying (i) the requested 
amount and duration of such Energy, and (ii) all requested prices and material terms and 
conditions. Century shall pay to Kenergy all amounts that Kenergy is obligated to pay to either 
Big Rivers or any Third Party Supplier, including the purchase price paid by Kenergy for such 
Market Energy and the costs, if any, of transmission services or related services incurred on 
Third Party transmission systems to transmit such Market Energy to a point of interconnection 

OHSEast:I603621139 13 



with Big Rivers’ transmission system., Nothing in this Agreement may be construed to limit the 
ability of Kenergy to purchase Energy or other electric services from Third Party Suppliers to 
serve Century. 

( i )  Kenergy’s obligation to enter into any contractual 
arrangements with Big Rivers or a Third Party Supplier for the purchase of Market Energy shall 
be conditioned upon Kenergy’s prior receipt of a written notification fiom Century setting forth 
Century’s consent to the execution, delivery and performance of such contractual anangements 
and upon Century’s providing such financial assurances as may be reasonably required to hold 
Kenergy harmless for its obligations in connection therewith. 

(ii) As a condition to the effectiveness of any contractual 
arrangements for the purchase of Market Energy for resale to Century, Kenergy shall make 
application to, and use reasonable commercial efforts to obtain approval of, the KPSC to sell 
such Market Energy to Century each Billing Month in an amount that is equal to the amount that 
Kenergy is required to pay each Billing Month to Big Rivers or a Third Party Supplier, as 
applicable, for such Market Energy. 

(iii) Promptly following request by Century for Market Energy, 
K,energy shall request that Big Rivers provide all Transmission Services necessary to transmit 
Market Energy requested by Century from a point of interconnection on Big Rivers’ 
transmission system to the Point of Delivery. The amount of Market Energy transmitted from a 
point of interconnection on Big Rivers’ system to the Point of Delivery shall be reduced by the 
applicable system loss factor as provided in the OATT, Century acknowledges and agrees that 
Kenergy shall have no liability to Century for Big Rivers’ denial of Kenergy’s duly submitted 
request for reservation of Transmission Services. 

I,. 

,%, 

(iv) With respect to a purchase of Market Energy from a Third 
Party Supplier, Kenergy shall be obligated to deliver to Century only those amounts of Market 
Energy received from such Third Party Supplier, net of applicable losses of Energy on Big 
Rivers’ transmission system, Kenergy will not be in default under any provision of this 
Agreement nor will it have any liability to Century ifthe non-delivery of Market Energy is due 
to a failure by a Third Party Supplier to deliver the full amount ,of Market Energy under the terms 
and conditions of the agreement between Kenergy and such Third Party Supplier provided that 
Kenergy has assigned to Century Kenergy’s rights and remedies against the Third Party Supplier 
under such agreement. 

(v) If Century is unable to receive and consume Market Energy 
purchased by Kenergy from a Third Party Supplier because of an Uncontrollable Force, then 
upon the request of Century, Kenergy shall use reasonable commercial efforts to sell or cause to 
be sold such Market Energy to other Third Parties for the duration specified by Century’s 
request. Kenergy shall apply all revenues derived from such resale as a credit to Century, net of 
any transmission services charges or related charges or other expenses incurred to make such 
resale, 
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2.3.3 Back-up Enerlry. Kenergy shall provide Back-up Energy to Century at 
the Point of Delivery through purchases of Energy from Big Rivers at the prices and on the terms 
and conditions set forth in Section 4 4, 

2.4 Power Factor. Century shall use commercially reasonable efforts to maintain (a) 
a power factor at the Point of Delivery as nearly as practicable to unity, and (b) a power factor 
that is not below 0.90 leading or lagging with respect to maximum electric demand incurred by 
Century during any Billing Month. Century shall, without regard to the obligations of Big 
Rivers pursuant to the Century Wholesale Agreement, cause to be maintained a power factor at 
the Point of Delivery at unity with respect to Energy purchased by Kenergy or Big Rivers  om 
Third Parties for resale to Century. 

2.5 Title and Risk ofLoss. Title to and risk of loss with respect to Energy provided 
by Kenergy to Century pursuant to this Agreement will pass from Kenergy to and rest in Century 
when the same is made available by Kenergy (or Big Rivers on behalf of Kenergy) at the Point 
of Delivery, After title passes to Century, Century will he deemed in exclusive control of the 
Energy and will be responsible for any damage or injury caused thereby. 

2.6 Performance by Kenera  Century acknowledges and agrees that, to the extent 
Big Rivers has a corresponding or related obligation to Kenergy under the Century Wholesale 
Agreement, Kenergy’s performance of an obligation under this Agreement is subject to and 
conditioned upon Big Rivers’ performance of such corresponding or related obligation to 
Kenergy. Century acknowledges and agrees that Big Rivers may enforce an obligation of 
Century under this Agreement which corresponds or relates to an obligation of Kenergy to Big 
Rivers under the Century Wholesale Agreement 

ARTICLE 3 

CHANGES IN DEMAND AND SCHEDULING 

3 1 Change In Base Demand Century may change the Base Demand for any Fiscal 
Year only with the written consent of Kenergy and Big Rivers, 

3.2 Scheduling 

3.2.1 Century shall not he required to schedule Base Monthly Energy, Buy- 
Through Energy or Back-up Energy but shall use reasonable commercial efforts to inform 
Kenergy and Big Rivers promptly of any material change in its intended usage, 

3.2.2 In accordance with the O A T ,  Century must schedule and arrange with 
Kenergy and Big Rivers no later than 9:00 A.M on the Business Day immediately preceding the 
day or days of delivery, or as otherwise mutually agreed by the Parties and, if applicable, Big 
Rivers, the delivery of Interruptible Energy and Market Energy 
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ARTICLE 4 

CHARGES AND CREDITS 

4.1 Monthly Charge Century shall pay Kenergy the following (the “Monthly w’) for the Electric Services provided or made available under this Agreement: 

4.1.1 the Base Energy Charge calculated pursuant to Section 4.2, 

4.,1.2 plus the Supplemental Energy Charge calculated pursuant to Section 4 3 ,  

4.1.3 plus the Back-up Energy Charge calculated pursuant to Section 4 4, 

4.1.4 plus the Transmission Charge pursuant to Section 4 5, 

4.1.5 plus the Excess Reactive Demand Charge calculated pursuant to 
Section 4,6, 

4.1 6 plus the TIER Adjustment Charge calculated pursuant to Section 4.7.1, 

4 1.7 plus the FAC Charge calculated pursuant to Section 4.,8.1, 

4,1.8 plus the Non-FAC Purchased Power Adjustment Charge calculated 
pursuant to Section 4.8.2, 

4.1 9 plus the Environmental Surcharge calculated pursuant to Section 4.,8.3, 

4.1.10 plus or minus the monthly amortization ofthe Restructuring Amount 
calculated pursuant to Section 16.,5.1, 

4.1 . I  I less the Rebate calculated pursuant to Section 4 9, 

4.1.12 less the Equity Development Credit calculated pursuant to Section 4.10, 

4 1.13 plus the Surcharge calculated pursuant to Section 4 1 I ,  

4.1.14 plus the Retail Fee calculated pursuant to Section 4 12, 

4 1.15 less the credits calculated pursuant to Section 4.13, 

4., 1.16 plus or minus other amounts calculated pursuant to Section 4.14, and 

4.1,17 plus taxes calculated pursuant to Section 4.15 

Base Energy Charge. For any Billing Month, the “Base Enerm Charge” shall be 4.2 
the sum ofi 

(a) the product of Base Fixed Energy and the Base Rate; and 
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(b) the product, whether positive or negative, of the Base Variable 
Energy and the Base Variable Rate. 

Sample calculations of the Base Energy Charge at different load factors are set forth in 
Exhibit A. 

4.3 Supplemental Energy Charge. For any Billing Month, the “Sup~lemental Energy w’ shall be the sum of the charges, whenever determined, Kenergy is obligated to pay for 
the Interruptible Energy Charge, the Buy-Through Energy Charge, and the Market Energy 
Charge, as calculated below. 

4 3.1 The “Interruptible Energy Charge” shall be the product of (i) the quantity 
of Interruptible Energy metered at the Point of Delivery during the Billing Month and (ii) the rate 
or rates for Interruptible Energy with respect to such Billing Month 

4.3.2 The “Buy-Through Energv Chaxge” shall be the sum of: 

(a) any and all of the charges for Buy-Through Energy purchased by 
Kenergy for delivery to Century pursuant to Section 2.3,2(b) during such Billing Month 
including any and all separate charges for transmission services and related services, whenever 
incurred (including financial transmission rights, transmission congestion charges and similar 
costs or expenses), provided by a Third Party whose hansmission system is used to transmit 
Buy-Through Energy purchased from a Third Party to a point at which Big Rivers’ transmission 
system is interconnected with such system; and 

(b) all other charges that Kenergy may be required to pay to Big 
Rivers in connection with Buy-Through Energy, including any amount payable upon termination 
by reason of default of the supply arrangements between Big Rivers and Third Party Suppliers, 
net of recoveries by Big Rivers from such suppliers with respect to the supply of Buy-Through 
Energy to Kenergy for resale to Century. 

4.3.3 The “Market Enervy Charge” shall be the sum of 

(a) any and all of the charges for Market Energy purchased by 
Kenergy for delivery to Century pursuant to Section 2 3.2(c) during such Billing Month 
including any and all separate charges for transmission services and related services, whenever 
incurred (including financial transmission rights, transmission congestion charges and similar 
costs or expenses), provided by a Third Party whose transmission system is used to transmit 
Market Energy purchased from a Third Party to a point at which Big Rivers’ transmission system 
is interconnected with such system; and 

(b) all other charges that Kenergy may be required to pay to Big 
kvers  or any Third Party Suppliers in connection with Market Energy, including any amount 
payable upon termination by reason of default of the supply arrangements between Kenergy and 
Big Rivers or Kenergy and a Third Party Supplier, net of recoveries by Kenergy or Big Rivers 
&om such suppliers with respect to the supply of Market Energy to Kenergy for resale to 
Century 
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4.4 Back-up Energy Charge. For any Billing Month, the “Back-Up Enerw Charge” 
shall be the sum of the Hourly charges for Back-up Energy calculated as follows: 

4.4.1 The charge for Back-up Energy supplied in any Hour shall equal the 
following: 

(a) to the extent the Back-up Energy was supplied by Big Rivers from 
generating facilities owned or controlled by Big Rivers and located within Big Rivers’ 
transmission control area, the charge shall be the product of (i) the amount of such Back-up 
Energy, and (ii) the quotient of (A) a price equal to the greater of (I) the real time Hourly 
locational marginal price at Big Rivers’ interface with the Midwest Independent System 
Operator (or such other pricing reference point that shall be mutually agreed upon by the Parties 
and Big Rivers), and (2) Big Rivers’ system lambda; divided by (B) 1 .OO minus the loss factor 
set forth in the OATT; 

(b) to the extent the Back-up Energy was not supplied pursuant to 
Section 4.4,l(a), the charge shall be the product of (i) the amount ofsuch Back-CJp Energy, and 
(ii) the quotient of (A) a price equal to 11 0% of the highest Hourly all-inclusive cost incurred by 
Big Rivers to acquire any Energy, including such Back-up Energy, and the separate cost, if any, 
whenever determined, of transmission services and related services provided by a Third Party 
whose transmission system is used to transmit Back-up Energy purchased from a Third Party to 
a point at which Big Rivers’ transmission system is interconnected with such system and 
including any imbalance charges or other costs arising from the failure of a Third Party Supplier 
to deliver Energy that it is obligated to deliver; divided by (B) 1 .OO minus the loss factor set forth 
in the OATT; and 

(c) to the extent that the amount of Back-up Energy required by 
Centmy during any liour exceeds the sum of (x) ten MW per Hour, (y) the amount of Back-up 
Energy resulting from deemed Interruption of Scheduled Interruptible Energy pmsuant to 
Schedule 2.3.2(&, and (z) the amount of Back-up Energy resulting from the non-delivery of 
Market Energy purchased by Kenergy from a Third Party Supplier, then the charge for the excess 
amount of Back-up Energy shall be the product of (i) the excess amount of Back-up Energy, 
and (ii) the greater of (A) $250 per MWh and (B) the price set forth in Section 4.,4.,l(b)(ii). 

Sample calculations of the Back-up Energy Charge are set forth in Exhibit A 

4.4.2 If during any Hour Kenergy provides Back-up Energy to Century and 
“Back-up Energy” (as defined in the Alcan Retail Agreement) to Alcan, then the provisions of 
Section 4.4.1 shall apply to a proportional nunher of MW of Back-up Energy for each of 
Century and Alcan. 

4.,5 Charge for Transmission Services and Ancillarv Services. For any Billing Month, 
the charge for transmission services and ancillary services (the “Transmission Charge”) shall be 
the stun of the charges, calculated in accordance with the OATT, for Transmission Services for 
(a) Base Monthly Energy that are unbundled &om the Large Industrial Rate in accordance with 
the terms of the Century Wholesale Agreement, if any; and (b) Supplemental Energy. 
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4.6 Excess Reactive Demand Charge. For’ any Billing Month, the “Excess Reactive 
Demand Charge”, if any, shall be the product of $0.1433 and the amount, expressed in kilovars, 
of the difference, if positive, between: 

(a) the maximum metered reactive demand of Century during the 
Billing Month, and 

(b) an amount of kilovars equal to the sum of 

(i) the product of(A) 0.4843, and (B) the maximum hourly 
demand during a Billing Month, denominated in kilowatts, associated with Base Monthly 
Energy, Interruptible Energy, Market Energy, and Back-up Energy provided by Big Rivers to 
Kenergy for resale to Century, but less the amount of such Intermptible Energy, Market Energy 
or Back-up Energy that was purchased by Big Rivers from Third Parties, and 

(ii) 74,005. 

4 7 TIER Adjustment Charge 

4.7.1 The “TIER Adjustment Charge” shall be, for any Fiscal Year, the amount 
that is the product of the Applicable Percentage and the TIER Adjustment if, and only if, such 
TIER Adjustment is a positive amount; provided, however, that in no case will the TIER 
Adjustment Charge for any Fiscal Year exceed the amount that is the product of the Base Fixed 
Energy and the maximum additional charge per MWh set forth below for the applicable Fiscal 
Year: 

Fiscal Years Maximum Additional Charge 
2008-201 1 $1.95 per MWh 
2012-2014 $2.95 per MWh 
2015-2017 $3.55 per MWh 
2018-2020 $4.15 per MWh 
2021-2023 $4.75 per MWh 

If the TIER Adjustment shall be negative, there will be an Excess TIER Amount and no TIER 
Adjustment Charge. 

4,.7.2 Prior to each Fiscal Year, Big Rivers shall estimate both the TIER 
Adjustment and, if the TIER Adjustment is positive, the TIER Adjustment Charge based on the 
Budget for such Fiscal Year. Kenergy shall collect such estimated amount from Century in equal 
monthly installments as part of the Monthly Charge for each Billing Month during the applicable 
Fiscal Year. 

4..7.3 Within 45 days following the end of the first, second and third fiscal 
quarters of each Fiscal Year, Big Rivers shall again estimate the TIER Adjustment and the 
corresponding amount of the TIER Adjustment Charge based on a comparison of the Budget and 
year-to-date results of operations, and shall calculate a modified amount to be collected from, or 
refimded as a credit to, the Monthly Charge to Kenergy with respect to service to Century during 
the remaining portion of the Fiscal Year, including any amounts necessary to address any 
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estimated under- or over-collection of the TIER Adjustment Charge from Century as compared 
to the Budget during the remainder of the Fiscal Year. Kenergy shall collect or credit such 
modified amount from Century in equal monthly installments as part of the Monthly Charge for 
the remaining Billing Months of the subject Fiscal Year. 

4.7.4 As soon as reasonably practicable but no later than 120 days after the end 
of each Fiscal Year, Big Rivers shall calculate the TIER Adjustment and TIER Adjustment 
Charge for such Fiscal Year. The TIER Adjustment Charge for such Fiscal Year shall be 
compared to the aggregate amounts paid by Century in respect of the estimated TIER 
Adjustment Charge for such Fiscal Year, and the difference between such amounts shall be 
included as a charge or credit, as applicable, in the Monthly Charges for the fourth Billing Month 
of the next Fiscal Year., 

4.7.5 The “TIER Adiustment” shall be the amount of incremental revenue, 
whether positive or negative, calculated with respect to each Fiscal Year after determination of 
Net Margins for such Fiscal Year (excluding amounts payable to Kenergy with respect to or 
relating to the revenue that results from the TIER Adjustment Charge and the “TIER Adjustment 
Charge” as defmed in the Alcan Retail Agreement), that is necessary for Big Rivers to receive in 
order to achieve a TIER of 1.24 for such Fiscal Year; provided, however, that if the Service 
Period commences or terminates on a date other than the first or last day of a Fiscal Year and to 
give effect to this Section 4.7.5, the TIER Adjustment will be calculated on an Hourly basis only 
with respect to the partial period of the first or frnal Fiscal Year of the Service Period, as 
applicable. The determination of the TIER Adjustment shall be subject to the following: 

(a) It shall be assumed that: Big Rivers shall have generated 
additional revenue from service to the Members for resale to the Non-Smelter Ratepayers as if 
Big Rivers had increased the Non-Smelter Member Rates by a weighted average of 2.00% in 
2010, another 2.50% in 2018 and another 4,00% in 2021 if and to the extent Big Rivers had not 
prior to or during the year of the calculation increased the Non-Smelter Member Rates by at least 
such amounts The revenues from any roll-in ofthe costs associated with costs recovered under 
the FAC, the Environmental Surcharge Rider or the Regulatory Account that are incorporated 
into base rates comprising a portion ofthe Non-Smelter Member Rates will not constitute an 
increase in the Non-Smelter Member Rates for purposes of this clause (a), arid the revenues 
attributable to any such roll-in will be excluded in calculating the percentage of any increases in 
the Non-Smelter Member Rates, The expiration or termination of Big Rivers’ Member Discount 
Adjustment Rider shall be deemed to be an increase in the Non-Smelter Member Rates for 
purposes of this clause (a), without regard to whether such expiration or termination occurs prior 
to, on or after the Effective Date. 

(b) It shall be assumed that: If a Member provides electric service to a 
New Ratepayer with a Firm demand in excess of 15 MW, such Member shall have paid to Big 
Rivers for wholesale Energy purchased and resold to the New Ratepayer at a price equal to the 
greater of: (i) the amount paid for such service and (ii) an amount calculated for the same period 
equal to (A) a rate, expressed in dollars per MWh, resulting from the application ofthe Large 
Industrial Rate to a load with the New Ratepayer’s load factor, plus $0.,25 per MWh, plus (B) the 
sum of the FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased 
Power Adjustment Factor (each calculated on a per MWh basis),plus (C) the Surcharge (the 
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Surcharge being calculated on an amount per MWh based on Base Fixed Energy for such Fiscal 
Year) set forth in Section 4 11; plus @) amounts corresponding to the amount per MWh paid by 
Kenergy during the same period for the TIER Adjustment Charge If a Member provides electric 
service to a New Ratepayer with a Firm demand of 15 MW or less, such Member shall have paid 
to Big Rvers for wholesale Energy purchased and resold to the New Ratepayer at a price equal 
to the sum of (i) the Lage Industrial Rate and (ii) the sum of the FAC Factor, the Environmental 
Surcharge Factor, and the Non-FAC Purchased Power Adjustment Factor (each calculated on a 
per MWh basis). For purpose of this clause (b), the revenues produced by any surcharge with 
respect to a New Ratepayer similar to the Surcharge or the “Surcharge” under the Alcan Retail 
Agreement will be assumed to accrue solely to the benefit of the Non-Smelter Ratepayers except 
to the extent such surcharge is paid by or imputed to a New Ratepayer pursuant to subclause (A) 
of this clause (b). The assumptions contained in this clause (b) shall not apply with respect to a 
New Ratepayer that first interconnects with Big Rivers’ transmission system during the last three 
Fiscal Years ofthe Service Period or following notice of termination of this Agreement or the 
Alcan Retail Agreement. 

(c) It shall be assumed that: Big Rivers’ interest expense shall have 
been reduced by the product of (i) Big Rivers’ average effective interest rate for borrowed 
money for the prior Fiscal Year, and (ii) the aggregate amount of any patronage capital retired by 
Big Rivers to its Members during the Service Period (other than any distribution from the 
Economic Reserve or the Transition Reserve or relating to the Surcharge or the “Surcharge” 
under the Alcan Retail Agreement), from and after the date of such retirement. 

(d) It shall be assumed that: Interest on construction work-in-progress 
relating to the construction of new electric generating facilities or transmission facilities shall 
have been capitalized by Big Rivers if it has the right to elect to do so or it is obligated to 
capitalize such interest under Accounting Principles unless a Governmental Authority has 
approved the inclusion of such interest expenses in Big fivers’ revenue requirements for rate- 
making purposes or otherwise approved a surcharge for collecting such interest expenses. 

(e) If Big Rivers acquires or constructs non-peaking electric 
generating facilities alone 01 with others (‘Wew Facilities”), Big Rivers’ interest expenses shall 
not include the interest imputed on the debt relating to the New Facilities (“Imputed Interest”); 
provided, however, that if a Governmental Authority has approved the inclusion of such 
generating facilities in Big Rivers’ revenue requirements for rate-making purposes or otherwise 
approved a surcharge to provide for the recovery of the costs of such New Facilities, then actual 
interest expense with respect to such New Facilities shall be included in the TIER calculation to 
the extent recovery is permitted; provided, further, that this clause (e) may not cause the TIER 
Adjustment to become negative. For purposes of determining Imputed Interest, it shall be 
assumed that the New Facilities were financed 80% with debt and 20% with equity, Imputed 
Interest shall equal the product of (i) the weighted average interest rate on Big Rivers’ debt for 
the Fiscal Year, and (ii) the amount of debt equal to 80% of the capital invested in the New 
Facilities. 

(f) It shall be assumed that: The Economic Reserve and the 
Transition Reserve shall not generate any revenue or tax liability and the application of funds 
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from the Economic Reserve or the Transition Reserve shall not result in any change in the Net 
Margins of Big Rivers. 

(g) It shall be assumed that: Big Rivers shall have made no payment 
for damages or indemnification to or for the benefit of a Smelter with respect to the provision of 
Electric Services or “Electric Services” as defmed in the Alcan Retail Agreement. 

(h) It shall be assumed that: Big Rivers shall have paid no criminal 
penalties with respect to its acts or omissions other than criminal penalties that a Governmental 
Authority has approved the inclusion of in Big Rivers’ revenue requirements for rate-making 
purposes or otherwise approved a surcharge for collecting such penalties. 

(i) It shall be assumed that: Big Rivers shall have received no 
proceeds from the sale of Energy to the wholesale market pursuant to Section 4.13.3 or the 
corresponding section of the Alcan Retail Agreement. 

(‘j) It shall be assumed that: Big Rivers shall have incurred no 
expenses that are impermissible for inclusion in rates of electtic generation and transmission 
cooperative utilities subject to the jurisdiction ofthe KPSC for rate-making purposes (currently 
including advertising expenses, branding expenses, charitable contributions and lobbying 
expenses) or specifically disallowed for rate making purposes by a Governmental Authority; 
provided, however, that denial by a Governmental Authority of expense recovery through the 
FAC or the Environmental Surcharge Rider shall not constitute an expense that is impermissible 
for inclusion in rates if the nature of such expense is recoverable in base rates. 

(k) It shall be assumed that: There are no revenues and expenses 
associated with non-regulated businesses of Big Rivers 

(1) It shall be assumed that: No interest is paid pursuant either to 
Section 5 3  or Section 5.4 or pursuant to the corresponding sections of the Alcan Retail 
Agreement. 

(m) It shall be assumed that: No amounts have been QI are payable 
with respect to Excess Reactive Demand Charges or with respect to “Excess Reactive Demand 
Charges” under the Alcan Retail Agreement. 

(n) It shall be assumed that: No administrative fee shall have been 
received by Big Rivers as a result of any Surplus Sales, Undeliverable Energy Sales or Potline 
Reduction Sales or sales of Energy pursuant to the corresponding sections of the Alcan Retail 
Agreement. 

(0) Additional costs related to a change in Big Rivers’ depreciation 
rates may not be included in the calculation of the TIER Adjustment unless such change has been 
approved, consented to or accepted by the KPSC or, if the KPSC no longer has jurisdiction over 
Big Rivers, by the RUS or any other Governmental Authority having jurisdiction over such 
change, if any 
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(p) It shall be assumed that The amortization of any Restructuring 
Amount is zero. 

4.7.,6 Any proceeds received or transaction costs paid by Big Rivers as part of or 
in connection with the consummation of the Unwind Transaction shall be disregarded for 
purposes of computing the T E R  Adjustment Charge for the Fiscal Year in which the Unwind 
Transaction occurs., 

4.8 Adiustable Charges 

4.8.1 The “FAC Charge” shall be the product of the FAC Factor (expressed in 
dollars per MWh) and Base Monthly Energy 

4.8.2 The “Non-FAC Purchased Power Adjustment Charge” shall be the 
product of the Non-FAC Purchased Power Adjushent Factor (expressed in dollars per MWh) 
and Base Monthly Energy 

4.8.3 The “Environmental Surcharge” shall be the product of the Monthly 
Environmental Surcharge Factor (expressed in dollars per MWh) and Base Monthly Energy 

4.9 Rebate. If there is an Excess TIER Amount in any Fiscal Year and Big Rivers 
elects to implement a rebate to its Members in respect thereof, then no later than the first day of 
the fifth month ofthe following Fiscal Year, Kenergy will credit to Century an amount (the “u’) equal to the product of: 

(i) 

(ii) a fraction: 

(1) 
Year, and 

(2) 

the Excess TIER Amount, and 

the numerator of which is the Base Fixed Energy for such Fiscal 

the denominator of which is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of Energy to Members for resale to Non- 
Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the aggregate amount of 
“Base Fixed Energy’’ as defmed in the Alcan Retail Agreement (without regard to 
whether the Alcan Retail Agreement is then in effect), 

Equity Development Credit. If there is an Excess TIER Amount in any Fiscal 
Year and Big Rivers does not elect to implement a rebate to its Members, then no later than the 
first day of the fifth month of the following Fiscal Year, Kenergy will credit against the next 
Monthly Charge an amount (the “Ea& Development Credit”) equal to the product of: 

4.10 

(i) 

(ii) a fraction: 

the Excess TIER Amount, and 
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(1) 
Year, and 

(2) 

the numerator of which is the Base Fixed Energy for such Fiscal 

the denominator of which is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of Energy to Members for resale to Non- 
Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the aggregate amount of 
“Base Fixed Energy” as defined in the Alcan Retail Agreement (without regard to 
whether the Alcan Retail Agreement is then in effect) 

Notwithstanding the above, the Equity Development Credit for any Fiscal Year may not exceed 
an amount which would cause the charge for Base Fixed Energy (including Energy curtailed 
pursuant to Section 4.13.2 or sold to Third Parties pursuant to Section 4.13.3 as Economic Sales, 
Section 10.1 as Surplus Sales, Section 10.2 as Undeliverable Energy Sales or Section 10.3 as 
Potline Reduction Sales) less the Equity Development Credit for such Fiscal Year on a per MWh 
basis to be less than (A) the Large Industrial Rate for a customer with a 98% load factor plus 
(B) the sum of the FAC Factor, the Environmental Surcharge Factor and the Non-FAC 
Purchased Power Adjustment Factor (each calculated on a per MWh basis). 

4.1 1 Surcharge. In addition to any other amounts payable under this Agreement, and 
notwithstanding anything in this Agreement to the contrary, Century shall pay a surcharge (the 
“Surcharve”) equal to the sum of the following: 

(a) As applicable: 

(i) $241,472 each Billing Month from the Effective Date 
through and including December, 201 1; 

(ii) $344,960 each Billing Month from January, 2012 through 
and including December, 2016; 

(iii) $481,188 each Billing Month fiom January, 2017 through 
the expiration of the stated Term of this Agreement; plus 

(b) 
(ii) $0 60 per MWh; plus 

(c) 

For any Billing Month, the product of (i) Base Fixed Energy and 

For any Billing Month, ttie product of (i) Base Fixed Energy and 
(ii) the number of cents per MW per Hour (which number shall not exceed 60 or be less than 
zero) that Big Rivers’ projected annual average costs per MWh for fuel consumed by Big Rivers 
in its coal-fired generation as set forth in its Budget are greater than the amounts set forth on 
Schedule 4.1 l(c), in each case, for that Fiscal Year relating to such Billing Month. Big Rivers 
shall within 45 days following the end of each fiscal quarter compute its actual costs per MWh 
for fuel consumed by Big Rivers’ coal-fired generation in each Billing Month for such fiscal 
quarter and shall calculate (on a fiscal-year-to-date basis in a manner consistent with this 
Section 4.1 I(c)) an additional amount to be paid by or credited to Century based on such actual 
costs incuned for fuel consumed compared to the amounts set forth in the Budget for such 
Billing Months; provided, any additional amounts to be paid by or credited to Century shall be 
applied to amounts due for the remainder of the Fiscal Year under this Section 4 1 I(c) Within 
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120 days of the end of each Fiscal Year, an additional amount shall be cr,edited to Century if 
necessary so that the total amounts paid pursuant to this Section 4.1 I(c) for such Fiscal Year 
shall not exceeded an amount equal to the product of Base Fixed Energy for such Fiscal Year 
and 60 cents per MW per Hour; such amount shall be included as a credit, if applicable, in the 
Monthly Charges for the fourth Billing Month ofthe next Fiscal Year; minus 

(d) For each of the first 96 Billing Months, $113,412. 

The obligations of Century to pay the Surcharge will cease to accrue upon the termination of this 
Agreement. Sample calculations of the Surcharge under Section 4.1 l(c) axe set forth in 
E h b i t  A. 

4.12 Retail Fee. For any Billing Month, the “Retail Fee” shall, unless modified in 
accordance with Section 13.1.2, be an amount equal to the sum of 

[a) the product of 

(i) $0.000045 per kwh, and 

(ii) the sum of the Base Monthly Energy, Supplemental 
Energy, and Back-up Energy purchased by Century 
pursuant to this Agreement, and 

@) $2,614 per month 

4 13 Credits 
4 13 1 Surplus Salgs~ndeliverable E m  Sales and Potline Reduction Sales 

For any Billing Month, Kenergy will credit Century [a) the Net Proceeds of any Surplus Sales 
pursuant to Section 10 1 to the extent of the Avoidable Base Charge; and (b) the amount of Net 
Proceeds o i  any Undeliverable Eneigy Sales or Potline Reduction Sales to which Century is 
entitled pursuant to Section 10 2 or Section 10 3 ,  respectively, less $0.25 per MWh as an 
administrative fee in each case. Sample calculations of the Net Proceeds fiorn Surplus Sales, 
lindeliverable Energy Sales and Potline Reduction Sales thar would he credited Lo Century are 
set forth in Exhibit A 

4.13.2 Curtailment of Purchased Pow= For any Billing hlonth, Kenetgy will 
credit Century for any Hour during such Billing Month an amount equal to the product of (a) the 
hlarket Reference Rate during such I-IOUI, and (b) the amount of Base Demand per Hour 
curtailed, if any, during such Hour in an amount and for a duration niutually agreed among 
Century, Kenergy and Rig Rivers pursuant to this Section 4.1 3.2 anti the corresponding section 
of the Alcan Retail Agreement If both Century and Alcan agree to the curtailment of the 
delivery of Base Demand per Hour pursuant to this Section 4 1 3  2 and the corresponding section 
of the Alcan Retail Agreement, Century and Alcan shall notify Kenergy and Big Rivers as to 
whose curtailment shall take precedence If Kenergy and Big Rivers are not notified as to whose 
curtailment shall take precedence, the Smelter whose curtailment is largest shall take precedence, 
and i f  the amount of curtailment by each Smelter is rhe same, then rhe Smelter whose curtailment 
notice was received by Kencrgy and Big Rivers iirst shall take precedence From time to time, 
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Century shall notify Kenergy and Big fivers of the minimum price at which it is willing to 
consider curtailment of the delivery of Base Demand per Hour pursuant to this Section 4 13.2. 
Notwithstanding the foregoing, Century hereby releases Kenergy and Big fivers from any or all 
claims or liabilities resulting from a failure of Kenergy or Big Rivers to fulfill its obligations 
pursuant to this Section 4 13.2 (other than applying credits under this Section 4 13.2 to the 
Monthly Charge), including a failure to notify Century of Energy prices reaching or exceeding 
the minimum price at which Century will consider curtailment. Sample calculations of credit 
that would be due to Century for curtailment of purchased power are set forth in Exhibit A. 

4.13.3 Economic Sales. For any Billing Month, Kenergy will credit Century 
100% of the Net Proceeds Kenergy receives from Big Rivers (which is 75% of the Net Proceeds 
that Big Rivers receives) in respect of the curtailment of the delivery of Base Demand per Hour 
in an amount and for a duration mutually agreed among Century, Kenergy and Big Rivers if Big 
Rivers sells such curtailed Base Demand per Hour to the wholesale Energy market (“Economic 
- Sales”); provided, that unless otherwise agreed among Kenergy, Century and Big Rivers, (a) the 
amount of Base Demand per Hour curtailed by Century may not exceed 100 MW per Hour, (b) 
the number of curtailments each year shall be limited to twelve, and (c) each curtailment may not 
last longer than four Hours, and provided further, that Big fivers shall have no obligation to 
make Economic Sales until after Big Rivers first sells all of its own surplus Energy to the 
wholesale Energy market. If both Century and Alcan agree to the curtailment of the delivery of 
Base Demand per Hour pursuant to this Section 4.13.3 and the corresponding section of the 
Alcan Retail Agreement, Century and Alcan must notify Kenergy and Big Rivers as to whose 
curtailment shall take precedence. If Kenergy and Big Rivers are not notified as to whose 
curtailment shall take precedence, the Smelter whose curtailment is largest shall take precedence, 
and if the amount of curtailment by each Smelter is the same, then the Smelter whose curtailment 
notice was received by Kenergy and Big Rivers first shall take precedence. From time to time, 
Century shall notify Kenergy and Big Rivers of the minimum price at which it is willing to 
consider curtailment pursuant to this Section 4.13.3 Notwithstanding the foregoing, Century 
hereby releases Kenergy and Big Rivers from any or all claims or liabilities resulting from the 
failure of Kenergy or Big Rivers to fulfill its obligations pursuant to this Section 4.13 3 (other 
than applying credits under this Section 4.13.3 to the Monthly Charge), including a failure to 
notify Century of Energy prices reaching or exceeding the price of which Century will consider 
curtailment and the failure to make such sales after such notification. Sample calculations of the 
portion of the Net Proceeds from Economic Sales that would be credited to Century are set forth 
in Exhibit A. 

4.13.4 Market Energy Sales. For any Billing Month, Kenergy will credit Century 
all revenues derived from the resale of Market Energy purchased fkom Third Party Suppliers, net 
of any transmission services charges or any other charges or other expenses in connection 
therewith whenever incurred, that Kenergy receives from the sale of Market Energy to Third 
Parties pursuant to Section 2.3.,2(c)(v) Sample calculations of credit that would be due to 
Century for such sales of Market Energy are set forth in Exhibit A. 

4 14 Other Amounts For any Billing Month, any amounts payable pursuant to Section 
10.1.4, 10.2.3 or 10 3 7 shall be added to or subtracted as applicable from the calculation of the 
Monthly Charge 
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4 15 m. No state or local sales, excise, gross receipts or other taxes are included in 
the charges and credits set forth in this Article 4 Century shall pay or cause to be paid any such 
taxes which are now or hereafter become applicable to the sale of Electric Services to Century 
under this Agreement 

ARTICLE 5 

BILLING 

5.1 Monthly Invoice. Kenergy shall bill Century on or before the tenth Business Day 
of each month for the Monthly Charge as calculated pursuant to Article 4 based on the sale of 
Electric Services during the most recently ended Billing Month plus any other amounts then due 
and owing pursuant to this Agreement, Century shall pay Kenergy (or Big Rivers on behalf of 
Kenergy) the Monthly Charge and any other amounts due and owing-in immediately available 
funds to an account designated in the Lockbox Agreement on the Business Day following the 
24th day of the month following the Billkg Month or such earlier date of such month on which 
the Members’ payment to Big Rivers for the provision of electric services is due. For the 
convenience of the Parties, and to facilitate satisfaction of Kenergy’s obligation to Big Rivers, 
Century hereby acknowledges and consents to the assignment by Kenergy to Big Rivers of its 
right to receive such payment from Century under this Agreement other thari with respect to the 
Retail Fee and Kenergy’s rights to collect and enforce collection of such amounts due from 
Century. If Big Rivers owes credits or funds to Kenergy for the benefit of Century, Kenergy 
hereby assigns such credits or funds to Century and shall cooperate with and assist Century with 
respect to any collections of amounts due from Big Rivers to Kenergy; provided, that Century 
shall reimburse Kenergy for any reasonable expenses Kenergy incurs in providing such 
cooperation or assistance. 

5.2 Right to Discontinue Service. If Century fails to pay any monthly invoice 
rendered by Kenergy (or Big Rivers on behalf of Kenergyj within the time prescribed in 
Section 5.1, Kenergy may discontinue delivery of any or all Electric Services hereunder upon 
120 Hours prior written notice to Century and Big Rivers of its intention to do so Kenergy’s 
discontinuance of such service for non-payment will not in any way affect, diminish or limit the 
obligations of Century to make all payments required under this Agreement, as and when due. 

5.3 Default Interest. If any monthly invoice rendered by Kenergy (or Big Rivers on 
behalf of Kenergy) is not paid on the due date, interest will accrue and become payable by 
Century to Kenergy on all unpaid amounts at a rate of four percentage points over the Prime Rate 
commencing on the first day after the due date. 

5.4 Pavments Under Protest. if any portion of any monthly statement is disputed by 
Century, the disputed amount must be paid, under protest, when due,, If the disputed amount of 
the p a p e n t  is found to be incorrect, following receipt from Big Rivers, Kenergy (or Big Rivers 
on behalf of Kenergyj shall promptly cause to be refunded to Century the amount that was not 
then due and payable, together with interest at the Prime Rate commencing on the first day affer 
the date of payment and accruing on each day thereafter until the date the refund is made. 
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5.5 Release and Indemnification 

(a) Century (i) shall release Kenergy from any and all claims Century 
may have against Kenergy for the failure of Big Rivers to satisfy its obligations under the 
Century Wholesale Agreement, and (ii) agrees to indemnifjr, hold harmless and defend Kenergy 
from and against any and all claims Big Rivers may assert against Kenergy in connection with 
any failure by Big Rivers to perform under the Century Wholesale Agreement, but only if 
Kenergy shall have fully performed its obligations set forth in clause (b) below. 

(b) If Big Rivers shall default under the Century Wholesale 
Agreement, Kenergy shall immediately deliver to Century (i) a power-of-attorney with full 
power of substitution which shall designate Century or its designee as Kenergy’s attorney-in-fact 
(which shall be coupled with an interest and irrevocable) for purposes ofnegotiating and 
prosecuting any and all claims Kenergy may have against Big Rivers for a failure of Big Rivers 
to satisfy its obligations under the Century Wholesale Agreement and to file or prosecute any 
claim, litigation, .suit or proceeding before any Gpvemmental Authority jn the name of Kenergy 
or in its own name, or take such other action otherwise deemed appropriate by Century for, the’ 
purposes of obtaining legal or equitable relief as a result of the failure of Big Rivers to satisfy its 
obligations under the Century Wholesale Agreement and to compromise, settle, or adjust any 
suit, action or proceeding related to Big Rivers’ failure to satisfy such obligations and to give 
such discharges or releases as Century may deem appropriate, and (ii) an assignment conveying 
to Century all of Kenergy’s right, title and interest in and to any legal, equitable or other relief, 
including the recovery of damages and the grant of injunctive relief or other remedies to which 
Kenergy may be entitled with respect to Big Rivers’ failure to satisfy its obligations under the 
Century Wholesale Agreement. The power-of-attorney and the assignment shall be in form and 
substance reasonably satisfactory to Century and shall be legally effective and enforceable under 
Kentucky or other Applicable Law 

5.6 No Waiver. No payment made by Century pursuant to this Article 5 will 
constitute a waiver of any right of Century to contest the corxctness of any charge or credit. 

No Pavment. In no case shall Kenergy or Big Rivers be obligated to make a 5.7 
payment to Century in connection with the application of a credit to Century’s Monthly Charges 
except to the extent otherwise expressly provided in Section 10.2.l(a) with respect to 
Undeliverable Energy Sales. 

AF.TICLE 6 

EFFECTIVE DATE AND CONDITIONS 

6.1 Effective Date. The obligations of the Parties under Article 2, Article 3, Article 4, 
Article 5, Section 7.3, Article 8, Article 9, Article 10, Article 11, Article 12, Article 13, 
Article 14 and Section 16.5 shall not commence until the Effective Date. The “Effective Date” 
will occur on the first date each ofthe conditions set forth in Section 6.2 has been satisfied in full 
or waived in writing by the Party in whose Favor such condition exists (to the extent one or more 
conditions is subject to being waived) 
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6.,2 Conditions to Occurrence of Effective Date. The following shall be conditions to 
the occwence of the Effective Date: 

6.2.1 Each of the representations and warranties of the Parties contained in this 
Agreement and the representations and warranties of Big Rivers and Kenergy in the Century 
Wholesale Agreement will be true and correct as ofthe date hereof and the Effective Date (as 
though such representations and warranties were made at and as of the date hereof and the 
Effective Date), and each of the Parties shall have received a certificate to such effect from the 
other Party with respect to the other Party’s representations and warranties in this Agreement and 
Century shall have received a certificate to such effect from Kenergy and Big Rivers in respect 
of their respective representations and wananties in the Century Wholesale Agreement. 

6.,2.2 The Unwind Transaction will have been consummated, including the 
termination of the agreements set forth on Schedule 6.2.2. 

6.2 3 Each of the documents and agreements set forth in Schedule 6.2.3 will 
have been duly authorized, executed and delivered by the parties thereto, and all conditions 
precedent to the effectiveness of such agreements will have been satisfied or waived, and shall, if 
amended after the date hereof and prior to the Effective Date, be acceptable to Cenhiry 

6.2.4 The Century Wholesale Agreement shall be acceptable in form and 
substance to Century and shall not have been amended, or, if amended, shall be acceptable in 
foIm and substance to Century. 

6.2 5 The Century Guarantee will have been duly authorized, executed and 
delivered by Century Parent and be in full force and effect. 

6.2.6 Release documents releasing the liabilities and obligations under the 
documents listed on Schedule 6.2.2 will have been duly authorized, executed and delivered by 
Big Rivers, Kenergy, Alcan, LG&E and Century, as applicable. 

6.2.7 No authorization or approval or other action by, and no notice to or filing 
or registration with, or license or permit from any Person, including any Governmental 
Authority, will be necessary prior to start of the Service Period, other than (i) as may be required 
under Applicable Law to be obtained, given, accomplished or renewed at any time or ftom time 
to time after the Effective Date and which are routine in nature or which cannot be obtained, or 
are not normally applied for, prior to the time they are required and which Kenergy has no reason 
to believe will not be timely obtained and in each case which do not prevent provision of E.lectric 
Services as described herein, and (ii) with respect to the approval ofthe W S C  or FERC, on the 
Effective Date, such approvals will have been duly given or issued, received and will be in full 
force and effect and unappealable, and all conditions therein will have been satisfied to the extent 
required to be satisfied by Kenergy or Big Rivers on or prior to the Effective Date. 

6.2.8 The Century Wholesale Agreement, the Alcm Wholesale Agreement and 
the Alcan Retail Agreement will have been duly authorized, executed and delivered by the 
parties thereto and be in full force and effect and all conditions precedent to the effectiveness 
will have been satisfied or waived other than conditions within the control of Kenergy or 
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conditions that automatically will become effective simultaneously with the Effective Date or the 
Unwind Transaction. 

6.,2.9 No authorization or approval or other action by, and no notice to or filing 
or registration with, or license or permit from any Person, including any Governmental 
Authority, will he necessary for the execution, delivery or performance by Century of its 
obligations under this Agreement. 

6 .2  10 RUS shall have consented to the Unwind Transaction and the New 
Transaction and to all arrangements and agreements required to implement the Unwind 
Transaction and the New Transaction. 

6.3 Efforts to Satisfy Conditions to Effective Date. Each ofthe Parties shall use 
commercially reasonable efforts and act in good faith to satisfy all of the conditions set forth in 
Section 6.2 at the earliest practicable date (other than those which the applicable P a m  agrees to 
waive). At such time as Kenergy or Century believes such conditions have been satisfied, such 
Party shall notify the other Party in writing. The obligations ofthe Parties under this Section 6 3 
will continue until the earlier of (a) such time as this Agreement terminates pursuant to 
Section 7.2, and @) the Effective Date. 

ARTICLE 7 

TERM AND TERMINATION 

7.1 b. Subject to Section 6.1, this Agreement will become binding on the Parties 
on the date of execution and delivery by the Parties and will remain in full force and effect until 
December 3 1,2023 (the “w), unless earlier terminated pursuant to the terms hereof. 

7.2 Termination Prior to Effective Date. This Agreement may be terminated without 
cost or penalty prior to the occurrence of the Effective Date in accordance with this Section 7.2. 

7.2.1 Termination for Failure to Satisfy Conditions to Effective Date. Either 
Party may terminate this Agreement without cost or penalty by providing five Business Days’ 
prior written notice of termination to the other Party upon the failure ofthe conditions in 
Sections 6.2 to be satisfied in full or waived by the Person in whose favor the condition exists on 
or before [ J, or such later date as the Parties may agree, unless any such 
condition is satisfied or waived by the applicable Person within such five Business Day period. 

7 2.2 Termination In Event Unwind Transaction Will Not Be Consummated. 
This Agreement may be terminated by either Party at any time prior to the Effective Date upon 
receipt of notice from LG&E or Big Rivers that either LG&E or Big Rivers does not intend to 
consummate the Unwind Transaction., 

7.2.3 Termination Due to KPSC Modification. If the KPSC issues an order on 
any of the filings by Big Rivers or other Persons seeking necessary approvals for the LJnwind 
Transaction and the New Transaction that disapproves or changes the pricing or other material 
terms of this Agreement or the Century Wholesale Agreement or Big Rivers’ ability to recover 
costs from the Smelters 01 the Non-Smelter Ratepayers other than as contemplated in connection 
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with the New Transaction, either Party may terminate this Agreement without cost or penalty by 
providing written notice of termination to the other Party and Big Rivers no later than three 
Business Days after the first to occur of the following: (i) the last date on which a petition for re- 
hearing may he filed if such a petition has not been filed, (ii) the date on which the KPSC issues 
an order denying the request for r’e-hearing for any petition for re-hearing that may have been 
filed during the allowed period and (iii) if a rehearing occurs, following the date on which an 
order on rehearing is issued., 

7.2.4 Termination Due to Business Judgment. 

(a) Either Party may terminate this Agreement without cost or penalty 
by providing written notice of termination to the other Party and Big Rivers if it determines in its 
business judgment, exercised in good faith, that based on information considered by it, including 
information provided by Big Rivers, Big Rivers’ operations cannot produce during the first five 
years of the Service Period the charges projected in Big Rived  financial model and filed with 
the KPSC in the application for approval of theNew Transaction. 

(b) Century may terminate this Agreement without cost or penalty by 
providing written notice of termination to Kenergy and Big fivers if it determines in its business 
judgment, exercised in good faith, that there has been a material adverse change in the 
production facilities of Century or a material change in economic or business factors external to 
the terms of the New Transaction, that would have a material adverse financial effect on Century 
if the New Transaction is consummated. 

7.2 5 Century Wholesale Agreement Termination Kenergy may terminate this 
Agreement if Big kve r s  terminates the Century Wholesale Agreement prior to the Effective 
Date 

7 2 6 Effect of Pre-Effective Date Termination. If this Agreement is terminated 
in accordance with this Section 7.2, Kenergy and Century acknowledge and agree that the 
Existing Century Agreement and the KenergyKG&E Contract and all other related documents 
and agreements will continue in full force and effect as if this Agreement had not been executed 
and delivered by the Parties. 

7 3 Termination After the Effective Date This Agreement may be terminated aftei 
the occurrence of the Effective Date in accordance with this Section 7.3 

7 3 1  Termination for Closing of Hawesville Smelter 

(a) Century may terminate this Agreement as of a date not less than 
one year from the date it provides written notice (a ‘cNotice of Termination for Closure”) to 
Kenergy and Big Rivers of the termination of this Agreement in accordance with this Section 7.3 
in connection with the termination and cessation of all aluminum smelting operations at the 
Hawesville Smelter. 

(b) No termination pursuant to Section 7..3.l(a) may be effective prior 
to December 3 1,2010. If Alcan has given a “Notice of Termination for Closure” under the 
Alcan Retail Agreement prior to the delivery of Notice of Termination for Closure by Century 
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and if the Transmission Upgrade (as defined in the Century Wholesale Agreement) has not been 
completed at the time of such termination, Century may not exercise its right to terminate this 
Agreement pursuant to this Section 7.,3.1 with an effective date prior to December 31, 201 1 To 
be effective, any Notice of Termination for Closure must be accompanied by a certificate of the 
president of Century Parent including a representation and wananty that it has made a business 
judgment in good faith to terminate and cease all aluminum smelting at the Hawesville Smelter 
and has no current intention of re-commencing smelting operations at the Hawesville Smelter. 

7.3.2 Termination for Event of Default. This Agreement may be terminated 
following the occurrence and during the continuation of an Event of Default pursuant to 
Article 14, 

ARTICLE 8 

METERING 

8.1 Metering Facilities. Kenergy will provide or cause to be provided metering 
facilities at the Point of Delivery which measure Hourly kW, kwh, kilovars, kilovar-houx and 
voltage fluctuation spectra. 

8.2 Reading Kenergy will read or cause to be read the meters at the Point of 
Delivery on the last date of each month (or such other date as may be agreed upon by the 
Parties) 

8.3 Testing. Kenergy will test, or cause to be tested, the calibration of the meters at 
the Point ofDelivery by comparison of accurate standards at least once every twelve months (or 
more often if so Iequired by Applicable Law) and will give Century not less than five Business 
Days’ prior notice of such testing. Century will have the right to observe and participate in a11 
meter tests. Meters registering not more than plus or minus 1% inaccurate will be deemed to be 
accurate (unless Applicable Law establishes a standard more stringent than 1%, in which case, 
the more stringent standard will apply). The reading of any meter which will have been 
disclosed by tests to be inaccurate will be corrected for the 60 days before such tests (or for such 
shorter period if applicable) in accordance with the percentage of inaccuracy found by such tests 
If any meter should fail to register for any period, the Parties and Big Rivers will make mutually 
agreed upon estimates for such period from the best information available. If Century requests a 
special meter test, Kenergy shall cause such test to be conducted; provided, however, that if any 
special meter test made at the request of Century discloses that the meters are not more than plus 
or minus 1% inaccurate, Century shall reimburse Kenergy for the reasonable cost of such test. In 
all other respects, meters through which Kenergy delivers Energy to Century shall be installed, 
operated, maintained and tested in accordance with all Applicable Law and Prudent Utility 
Practice, 
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ARTICLE 9 

OPERATIONAL MATTERS 

9 1 ODerations and ODerational ResDonsibilitv In cmying out the requirements of 
this Agreement, each Party will comply with the ieliability criteria, standards, guidelines and 
operating procedures of any national electric reliability organization, SERC, Applicable Law and 
any regional transmission organization (if  applicable), and neither Party will be required to take 
any action in violation of any thereof 

9 1 1 Kenergy will operate and maintain oi cause to be operated and maintained 
m y  facilities owned by i t  on the premises of Century 

9 1 2 Century will operate and maintain, or cause to be operated and 
maintained, all ofthe facilities and equipment owned by i t  

9 2 Facilities Provided bv Kenergy Kenergy has caused to be furnished and 
installed, or shall cause to he furnished or installed, all of the facllities required for the delivery 
of Energy to the Point of Delivery, as well as the 161 kilovolt transmission lines required 
between the Point of Delivery and Century’s electrical substation Kenergy shall install and 
maintain, or shall cause 10 be installed and maintained, any and all interconnection equipment, 
metering, oi substation equipment, and other equipment, including switching and protective 
equipment, necessary to deliver Energy to Century at the Point of Delivery Kenergy will keep 
or cause to be kept, all such equipment in good working order, condition ;inti repair (oidinary 
wear and tear excepted) such that all such equipment is capable of opeiating, consistent with 
Prudent Utility Practice, to the extent necessary to assure sufficient capability to take and use the 
Elecuic Seivices to he delivered by Kenergy t u  Ceritury as provided for in this Agreement 

9 3 Facilities qtovided by Century 

9 3 1 Century has provided or shall provide, without cost to Keneigy or Big 
Rivers all easements for i ights-of-way upon Century’s property at the Iiawesville Smclter (at 
such locations and of such dimensions as may be mutually agreed upon) for Big Rivers’ 
rransmission lines and for any Kenergy distribution lines 

9 3 2 Century has hmished and installed, shall furnish and install, or cause to 
be furnished o r  installed, such facilities and equipment as may be necessary to enable i t  to 
receive and use Energy purchased hereunder at and fiom Century’s substation located adjacent to 
the Ilawesville Smelter, including such protective devices as may be reasonably necessary to 
protect Big Rivers’ uansmission system fiom disturbance caused by Century Additional plans 
for equipment to be installed for such piotection of the facilities of Kenergy oi Big Rivers shall 
be submitted to Kenergy and Big Riveis for prior appioval 

9 4 Cunailmg-1 If Big Rivers determines in accordance with Prudent Utility 
Practice, or in compliance with any national electl ic reliability organization, SERC, Applicable 
Law <and other regulation, any applicable regional transmission organization, or other applicable 
operating criteria oI rules, that a System Emergency has occurred or is imminent, and after 
suspending or reducing delivciies to Persons purchasing interruptible Energy from Big Rivers, 

OHS Easl:l60362113 9 33 



Kenergy may suspend or reduce the delivery of Energy hereunder and may cease to make 
available in whole or in part the Electric Services, in each case to the extent caused by, or that 
Kenergy or Big Rivers determines necessary or prudent under the circumstances to prevent or 
attempt to prevent, or counter or reduce the effects of, such System Emergency. Century 
acknowledges and agrees that any curtailment caused by a System Emergency (or for any other 
reason) that cannot be avoided after the suspension or reduction of deliveries to Persons 
purchasing interruptible Energy from Big Rivers will be effkcted in a non-discriminatory manner 
consistent with Big Rivers’ then-current policies and procedures. Kenergy shall request Big 
Rwers notify Century as to the occurrence or threatened occurrence of any System Emergency or 
other event that may require curtailment, its cause and its impact on the delivery of Energy or the 
provision of Electric Services, as soon as practicable Kenergy will not be obligated to supply 
Electric Services to the extent suspended or curtailed as a result of the System Emergency. 

Ownershiu and Removal of Esuiument Any and all equipment, apparatus, 
devices or facilities placed or installed, or caused to be placed or installed, by either of the 

~ . Parties hereto (or by Big Rivers) on or in the premises of the other Party (or Big Rivers) to 
receive service under this Agreement shall be and remain the property of the Party (or Big 
Rivers) owning and installing such equipment, apparatus, devices or facilities regardless of the 
mode or manner of annexation or attachment to real property of the other, Upon the termination 
of this Agreement or any extension thereof, the owner (including, if applicable, Big Rivers) of 
any equipment, apparatus, devices or facilities on the property of a Party shall have the right to 
enter upon the premises of that Party, and shall, within a reasonable time and at the sole expense 
of the owner, remove such equipment, apparatus, devices or facilities. 

9.5 

9.6 Right of Access. Century grants the duly authorized agents and employees of 
Kenergy and Big Rivers the right to reasonable access to the premises of Century to the extent 
reasonably required for the purposes of installing, repairing, inspecting, testing, renewing or 
exchanging any or all of its equipment located on the premises of Century, for reading or testing 
meters, or for performing any other work incident to the performance of this Agreement. 
Kenergy or Big Rivers shall make reasonable advance arrangements before entering the premises 
of Century 

9.6.1 Century shall use commercially reasonable efforts lo properly protect the 
property of K.energy or Big Rivers, located on its premises, and shall permit no Person to inspect 
or adjust the wiring and apparatus of Kenergy (or Big kvers) except with Kenergy’s consent. 
Neither Party assumes the duty or responsibility of inspecting the wiring or apparatus of the 
other Party. 

9.6.2 Century grants to Kenergy and its agents and employees a license to enter 
Century’s electrical substation located adjacent to the Hawesville Smelter and upon Century’s 
easements and rights-of-way to accomplish the purposes o f  this Agreement, provided that 
reasonable advance arrangements appropriate under the circumstances are made 
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ARTICLE 10 

COVENANTS 

10 1 S k l u s  Sales. 

10.1.1 Century may request that Kenergy sell Energy through Big Rivers which 
is surplus to Century’s needs by delivering prior written notice to Kenergy and Big Rivers 
(a) identifying the portion of Base Demand per Hour Century requests Kenergy and Big Rivers 
sell and the associated times and duration of the requested sales, and (b) agreeing to curtail its 
demand per How so Century’s actual demand and the Energy sold pursuant to this Section 10.1 
(“Surolus Sales”) is not expected to exceed tbe Base Demand per Hour, Kenergy and Big h v e r s  
shall have no obligation to make Surplus Sales if the portion of Base Demand per Hour Century 
requests to be sold exceeds the Base Demand per Hour or is less than ten MW or not in integral 
multiples of one MW. For the avoidance of doubt, Surplus Sales shall not include sales of 
Economic Sales, Undeliverable Energy Sales or Potline Reduction Sales Any request by 
Century pursuant to this Section 10.1 shall be irrevocablefollowingBig Rivers’ entry h t o  
contractual obligations with a Third Party relating to such Surplus Sales. 

10.1.2 Century acknowledges and agrees that Big fivers and Kenergy shall have 
no obligation to use any efforts to make Surplus Sales if Big Rivers, in its sole discretion 
exercised in good faith, estimates the Net Proceeds therekom would be less than $1 00 per MWh 
in excess of the sum of the Base Variable Rate, the FAC Factor, the Non-FAC Purchased Power 
Adjustment Factor and the Environmental Surcharge Factor (each calculated on a per MWh 
basis) Century acknowledges that neither Kenergy nor Big Rivers will have any obligation to 
market or resell Energy pursuant to this Section 10.1 (a) until Big Rivers first has sold or elected 
not to sell all amounts of its own surplus Energy, or (b) if Big Rivers is unable to sell any or all 
Energy as a result of transmission constraints (whether on or off Big Rivers’ transmission 
system) or other constraints, including constraints imposed by Applicable Law. 

10.1.3 For the avoidance of doubt, nothing in this Section 10 1 shall relieve 
Century of its obligation for the Base Energy Charge or the TIER Adjustment Charge or any 
other portion of the Monthly Charge pursuant to Article 4, 

10.1 “4 For any applicable Surplus Sale, (i) Century shall pay to Kenergy for 
payment to Big Rivers any excess of Big Rivers’ actual income tax liability relating to such 
Surplus Sale over the estimated income tax liability for such Surplus Sale that was used for 
purposes of calculating the Net Proceeds on such Surplus Sale, and (ii) Kenergy shall pay to 
Century, upon Kenergy’s receipt of such payment from Big Rivers, any excess of Big Rivers’ 
estimated income tax liability for such Surplus Sale that was used for purposes of calculating the 
Net Proceeds on such Surplus Sale over the actual income tax liability of Big Rivers relating to 
such Surplus Sale. 

10,2 Undeliverable Enerw Sales. 

10.2 , I  Century shall notify Kenergy and Big Rivers of the occurrence of (i) any 
event which results in damage to or destruction of plant or equipment that renders all or a portion 

OHS East1603621 13 9 35 



of the Hawesville Smelter unfit for normal use and limits Century’s ability to engage in 
aluminum reduction operations thereat; (ii) Century’s demand is initially reduced by at least 50 
MW per Hour or more as a result thereof; (iii) such limitation is expected to continue for a period 
of 48 consecutive hours or longer; and (iv) the proximate cause of such casualty is not an 
intentional misconduct or willful misconduct of Century or any of its Affiliates If and to the 
extent directed by Century, Kenergy immediately will request Big Rivers to use reasonable 
commercial efforts to sell an amount of Energy up to the corresponding reduction in Century’s 
demand as a result of such event during the continuance of such limitation, subject to the same 
terms, conditions and limitations as set forth for Surplus Sales in Section 10.1. The sales of 
Energy described in this Section 10.2 shall be referred to as “Undeliverable Enerw Sales ” 
Century may provide such notice orally if followed promptly by written notice 

(a) For a period of up to six months from the date of the occurrence of 
such event, all of the Net Proceeds of any such sales (less the administrative fee pursuant to 
Section 4.13.1) shall be credited against tbe Monthly Charge or, if in excess of the Monthly 
Chafge otherr/ise applicable, such excess shall be paid to Century. tJpon Century providing a 
certificate representing that the event can not be remedied with reasonable diligence within six 
months, Century’s rights under this Section 10.2 shall be extended for an additional period up to 
three months. 

(b) Upon expiration of the period of Century’s rights under this 
Section 10 2, neither Kenergy nor Big Rivers shall have any obligations to sell or cause to be 
sold Energy to a Third Party which otherwise would be available for purchase by Century 
hereunder except as otherwise expressly required pursuant to Section 4 ,133  as Economic Sales, 
Section 10.1 as Surplus Sales, or Section 10.3 as Potline Reduction Sales. Undeliverable Energy 
Sales may not be greater than Base Demand per Hour. 

(c) If the circumstances described in clauses (i), (ii), and (iv) of this 
Section 10 2 1  do not continue for a period of 48 consecutive hours or longer, such sales of 
Energy will be treated as Surplus Sales under Section 10.1 unless Section 10.3 applies, 

10.2.2 CENTURY HEREBY WAIVES ANY AND ALL, F U T W  CLAIMS OR 
O’THER RIGHTS FOR DAMAGES FROM KENERGY OR BIG RIVERS IN CONNECTION 
WITH ANY EVENT GIVING RISE TO OR RELATING TO AN EVENT RESULTING IN 
CENTURY NOT BEING ABLE TO ACCEPT ENERGY AS CONTEMPLATED BY 
SECTION 10.2.1, PROVIDED THAT THIS WAIVER SHALL, NOT APPLY TO CLAIMS 
FOR DAMAGES OR OTHER REMEDIES BROUGHT BY THIRD PARTIES WHICH ARE 
NOT AFFILIATES, OFFICERS, DIRECTORS OR EMPLOYEES OF CENTURY. THIS 
WAIVER SHALL ALSO NOT APPLY TO CLAIMS FOR DAMAGES OR OTHER 
REMEDIES FROM KENERGY OR BIG RIVERS BROUGHT BY CENTURY OR ITS 
SUBROGEE LN CONNECTION WITH A CIRCUMSTANCE WHERE (I) CENTURY IS 
UNABLE TO ACCEPT ENERGY AS CONTEMPLATED IN SECTION 10.2.1, (11) BIG 
RIVERS IS UNABLE TO DELIVER ENERGY TO THE SMELTERS, AND (III) BIG RIVERS 
IS UNABLE TO MAKE UNDELIVERABLE ENERGY SALES FROM ITS OWN 
GENERATING FACILITIES PURSUANT TO SECTION 10 2.1 ALL AS A RESULT OF 
INTENTIONAL, MISCONDUCT OR WILL.FUL MISCONDUCT OF BIG RIVERS 
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10.2.3 For any applicable Undeliverable Energy Sale, (i) Century shall pay to 
Kenergy for payment to Big hvers  any excess ofBig Rivers’ actual income tax liability relating 
to such Undeliverable Energy Sale over the estimated income tax liability for such Undeliverable 
Energy Sale that was used for purposes of calculating the Net Proceeds on such Undeliverable 
Energy Sale, and (ii) Kenergy shall pay to Century, upon Kenergy’s receipt of such payment 
from Big Rivers, any excess of Big Rivers’ estimated income tax liability for such Undeliverable 
Energy Sale that was used for purposes of calculating the Net Proceeds on such Undeliverable 
Energy Sale over the actual income tax liability of Big Rivers relating to such Undeliverable 
Energy Sale. 

10.3 Potline Reduction Sales 

10.3.1 Century may request Kenergy cause Big Rivers to sell 115 MW (plus or 
minus 10 MW) per Hour to Third Parties (such sales of Energy are referred to as ‘‘Potline 
Reduction Sales”), such amount subject to Section 10 3.2 below, on either a Firm basis or a 
System-Firm basis by delivering not less than 30 days’ prior notice to Kenergy and Big Rivers 
(which notice Kenergy and Big Rivers shall keep confidential) if (i) Century has ceased or will 
cease all aluminum smelting operations on one and only one of its potlines at the Hawesville 
Smelter (a “Potline Reduction”); (ii) Century is reasonably likely to be able to continue 
aluminum smelting operations with respect to all of its other potlines at the Hawesville Smelter 
as a result of the cessation of aluminum smelting operations on the potline referred to in clause 
(i); (iii) Century in good faith reasonably estimates the duration of such cessation will equal or 
exceed 12 months; and (iv) no Potline Reduction Sales have been made for a period of twelve 
consecutive months prior to the date of such notice. Such notice also shall state the requested 
duration of the sales of Energy and must be accompanied by a certificate of an officer of Century 
Parent certifying as to the matters set forth in clauses (i), (ii), (iii), and (iv) above. 

10.3.2 Century, K.energy and Big hvers  shall reasonably cooperate on a schedule 
for the graduated reduction and, in the case of a potline restoration, the graduated increase in 
Century’s demand in such amounts and over a period of time as is mutually satisfactory. 

1 0 3 3  Century may not withdraw its request for Potline Reduction Sales to the 
extent that Big Rivers has a legally binding agreement with a Third Party for-Potline Reduction 
Sales [a “Potline Reduction Sales Apreement”), provided that Century may at any time terminate 
the Potline Reduction and assume responsibility for acquiring Market Energy required during the 
remainder of the Potline Reduction Sales Agreement 

10.3.4 Century acknowledges that neither Kenergy nor Big Rivers will have any 
obligation to market or resell Energypursuant to this Section 10.3 (i) until Big Rivers first has 
sold or elected not to sell all amounts of its own surplus Energy available for sale or (ii) to the 
extent Big Rivers is unable to make Potline Reduction Sales as a result of transmission 
constraints (whether on or off Big Rivers’ transmission system) or other constraints, including 
constraints imposed by Applicable Law 

10.3.5 Kenergy and Big Rivers shall consult with Century and agree on the 
Potline Reduction Sales that will be made on a Firm basis or a System Finn basis and the terms 
of same. To the extent Century requests the Potline Reduction Sales be made on a Firm basis, 
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Century agrees that if during the term of such sale or sales Big Rivers is required to purchase 
replacement Energy or otherwise make payments to meet such Potline Reduction Sales on a Firm 
basis, Century will reimburse Kenergy for the benefit of Big Rivers the full cost of such actions 
and indemnify Kenergy and Big Rivers for any costs, obligations or liabilities incurred by either 
of them, including liabilities to Third Parties. 

10.3 6 All of the Net Proceeds of any Potline R.eduction Sales (less the 
administrative fee pursuant to Section 4,13.1) shall be credited against the Monthly Charge from 
the effective date ofthe notice pursuant to Section 10.3.1 until the Cut-Off Date or, if such 
amount is in excess of the Monthly Charge otherwise applicable, such excess shall be paid to 
Century. The “Cut-Off Date” shall mean the earliest to occur of (a) the first day of the 49th 
Billing Month after the effective date of the notice given under Section 10 ,.3.1, (b) a date 
specified in a written notice, if any, by Century to Kenergy and Big Rivers, (c) the earlier of the 
date (i) one year after the date Century commences smelting operations with respect to one or 
more pots on the suspended potline or (ii) all Potline Reduction Sales Agreements have been 
teminated or expired after Century commences smelting operations witli respect to one or more 
pots on the suspended potline. Sales of Energy after the Cut-Off Date shall be Surplus Sales 
pursuant to Section 10.1 and not Potline Reduction Sales pursuant to this Section 10.3, Century 
agrees that it shall not be permitted to extend the term of Potline Reduction Sales beyond forty- 
eight months, provided that nothing in this Section 10.3.6 shall preclude Century from providing 
a new notice under Section 10 3.1 after aluminum smelting operations at the suspended potline 
have been restored 

10 3.7 For any Potline Reduction Sale, (i) Century shall pay to Kenergy for 
payment to Big Rivers any excess of Big Rivers’ actual income tax liability relating to such 
Potline Reduction Sale over the estimated income tax liability for such Potline Reduction Sale 
that was used for purposes of calculating the Net Proceeds on such Potline Reduction Sale, and 
(ii) Kenergy shall pay to Century, upon Kenergy’s receipt of such payment from Big Rivers, any 
excess of Big Rivers’ estimated income tax liability for such Potline Reduction Sale that was 
used for purposes of calculating the Net Proceeds on such Potline Reduction Sale over the actual 
income tax Iiability of Big Rivers relating to such Potline Reduction Sale. 

10.3.8 For the avoidance of doubt, (i) Potline Reduction Sales shall not include 
Surplus Sales, Economic Sales or Undeliverable Energy Sales; (ii) nothing in this Section 10.3 
shall be construed to relieve Century of its obligation with respect to the Base Monthly Charge, 
the TIER Adjustment or other components of the Monthly Charge payable pursuant to Article 4; 
and (iii) nothing in this Agreement precludes Undeliverable Energy Sales under Section 10.2 
from becoming Potline Reduction Sales if all conditions of this Section 10.3 are met. 

10.4 m. Century may not resell or cause to be resold any Electric Services 
purchased from Kenergy under this Agreement, except as expressly permitted in this Agreement 
or with the prior written consent of Kenergy and Big Rivers, which may be withheld by either of 
them in their sole discretion. Century shall consume all Energy purchased under this Agreement 
in connection with the operation of its Hawesville Smelter except as expressly permitted 
pursuant to this Agreement. 
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10.5 Refund of Income Tax Estimated for Net Proceeds. Kenergy shall return to 
Century any income taxes deducted in calculating the Net Proceeds of a sale of Energy by Big 
Rivers which Big Rivers ultimately determines are not required to be paid due to the application 
of a net operating loss carry-forward of Big Rivers that existed on the Effective Date and that 
otherwise would have expired unused. 

ARTICLE 11 

UNCONTROLLABLE FORCES 

11.1 Occurrence of an Uncontrollable Force No Party will be considered to be in 
breach or default in the performance of any of its obligations under this Agreement if the failure 
of performance is due to an Uncontrollable Force, except as otherwise provided in this 
Article 11. If either Party is unable, in whole or in part, by reason of Uncontrollable Force to 
carry out its obligations, then the obligations of the Parties, to the extent that they are affected by 
such Uncontrollable Force, :vi11 be suspended during the continuance of any inability so caused, 
but for no longer period. A P ~ $ J  will not be relieved of liability for failing to perform if such 
failure is due to causes arising out of its own negligence or willful acts or omissions. 

11.2 Mitigation. A Party rendered unable to fulfill any obligation by reason of an 
Uncontrollable Force shall exercise due diligence to remove or remedy such inability as 
promptly as reasonably possible. Nothing contained herein may be construed to require a Party 
to prevent or to settle a labor dispute against its will. 

11.3 Notice ofUncontrollable Force. A Party shall notify the other Party at the earliest 
practicable time following (i) the occurrence of any Uncontrollable Force which renders such 
Party incapable of performing hereunder or (ii) the time at which such Party has reason to expect 
that such an Uncontrollable Force is imminent. Kenergy also shall notify Century if it receives 
notice from Big Rivers that Big Rivers anticipates that it will be unable to perform its obligations 
to Kenergy under any contract or agreement that affects Kenergy’s performance under this 
Agreement due to an Uncontrollahle Force and Century is not an additional addressee of such 
notice. 

11.4 Pawent  Obligations. Notwithstanding anything in this Agreement to the 
contrary, the occurrence of an Uncontrollable Force shall not relieve Century of its payment 
obligations under Article 4, including its payment obligations with respect to the Base Energy 
Charge. CENTURY ACKNOWEDGES AND AGREES THAT THE PROVISIONS OF 
SECTION 10 1 (SURPLUS SALES), SECTION 10,Z (UNDELIVERABLE ENERGY SALES) 
AND SECTION 10.3 (POTL,INE REDUCTION SALES) SHALL CONSTITUTE CENTURY’S 
SOLE AND EXCLUSIVE REMEDIES IN TKE EVENT THAT CENTURY IS UNABLX TO 
RECEIW ENERGY INCLUDING IF THAT INABILITY IS CAUSED BY AN 
UNCONTROLLABLE FORCE. 
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ARTICLE 12 

REPRESENTATIONS AND WARRANTIES 

12.1 Representations and Warranties of Kenera ,  Kenergy hereby represents and 
warrants to Century as follows: 

12.1 , I  Kenergy is an electric cooperative corporation duly organized, validly 
existing and in good standing under the laws of the Commonwealth of Kentucky, and has the 
power and authority to execute and deliver this Agreement, to perform its obligation hereunder, 
and to cany on its business as such business is now being conducted and as is contemplated 
hereunder to be conducted during the Term hereof: 

12,1.2 The execution, delivery and performance of this Agreement by Kenergy 
have been duly and effectively authorized by all requisite corporate action 

. .  
12.2 Representations and'Warranties of Century. Cen'tury hereby represents and 

warrants to Kenergy as follows: 

12.2,1 Century is a general partnership duly organized and validly existing and in 
good standing under the laws of the Commonwealth of Kentucky and is authorized to do 
business in the Commonwealth of K.entucky, and has the power and authority to execute and 
deliver this Agreement, to perform its obligations hereunder, and to carry on its business as it is 
now being conducted and as it is contemplated hereunder to be conducted during the Term 
hereof 

12.2.2 The execution, delivery and performance of this Agreement by Century 
have been duly and effectively authorized by all requisite partner action. 

ARTICL,E 13 

ADDITIONAL AGREEMENTS 

13 1 Regulaton, Proceedings. 

13.1.1 Proceedings That Affect Rates 

(a) The Parties acknowledge and agree that 

(i) Big Rivers shall have the right to seek KPSC approval for 
changes to the Non-Smelter Member Rates from time to time, but Big Rivers shall not seek an 
increase in its base rates to take effect before January 1,2010, excluding any robin  to Big 
hve r s '  base rates of costs that would otherwise be recovered by the Environmental Surcharge or 
the FAC; and 

(ii) Big Rivers will not seek to implement a wholesale rate 
reduction other than the Rebate to its Members under the procedures available in KRS 278,455 
without the consent of Century; 
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provided that this commitment by Big Rivers will have no effect on the availability to Kenergy 
of the procedures in KRS 278.455 to flow-through any wholesale rate decrease to the Non- 
Smelter Ratepayers. 

@) Century shall have the right to intervene and participate in any 
proceeding that may affect rates at the KPSC or FERC or before any other Governmental 
Authority., Neither Kenergy no1 Century will support or seek, directly or indirectly, from any 
Governmental Authority, including the KPSC, any challenge to or change in the rate formula set 
forth in this Agreement or other terms and conditions set forth herein, including the relationship 
of the Large Industrial Rate to amounts payable by Alcan pursuant hereto, except that any Party 
may initiate or intervene in a proceeding to (i) clarify, interpret or enforce this Agreement, or (ii) 
challenge the applicable rate for Transmission Services should those services be unbundled for 
purposes of calculating the Large Industrial Rate., For the avoidance of doubt, Century’s 
intervention and participation in a regulatory proceeding involving cost of service issues relating 
to the rates of the Non-Smelter Ratepayers shall not be considered a challenge to the rate 
formula. 

(c) If Commonwealth of Kentucky ex re1 Gregoly D. Stumbo, Attorney 
General v. Public Service Comm ‘n and Union Light, Heat and Power Co , Franklin Circuit 
Court, C.A. No. 0643-269, or any Applicable Law relating thereto restricts the amounts 
recovered under the FAC, Appendix A, or the Environmental Surcharge Rider, then K.energy, 
Century, Big Rivers and, if the Alcan Retail Agreement is then in effect, Alcan, shall negotiate in 
good faith to amend this Agreement (and other agreements entered into in connection herewith) 
to restore the relative rights and economic benefits thereunder If such parties are unable to reach 
an agreement on such amendments, then this Section 13.1.1 shall not restrict Big Rivers from 
seeking KPSC approval for an increase to its base rates or an amendment to the FAC, Appendix 
A, or the Environmental Surcharge Rider 

13.1.2 Kenergy Retail Fee. Kenergy or Century may seek approval of any 
changes to the Retail Fee not earlier than ten years after the Effective Date of this Agreement 

13.1.3 KPSC./urisdiction. Nothing in this Agreement shall limit or expand the 
jurisdiction of the KPSC over Kenergy, Big Rivers or the rates, terms and Conditions of Electric 
Service to Century. 

13.1.4 Notice ofMateria1 Filings. K,energy shall provide or cause to be provided 
to Century a copy of any filing with the KPSC or FERC that seeks a change in Big Rivers’ tariff, 
orrelief authorized by KRS 278.020, KRS 278.030, KRS 278 212, KRS 278.218, KRS 278.300, 
KRS 278.,183 or 807 KAR 5:056 

13.2 Audit Rights. K.energy will permit Century to audit, upon reasonable notice, at its 
own expense, at a mutually agreeable time, all information in the possession of Kenergy relating 
to its service to Century under this Agreement, including scheduled usage, meter records and 
billing records. Kenergy shall retain all documentation applicable to service to Century under 
this Agreement for a period of three years beyond the date of the service, Nothing in this 
Section 13,2 shall obligate Kenergy to disclose attomey-client privileged information 
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13.3 Centurv Credit Suus, Century shall (i) if the rating of the unenhanced, 
unsecured debt obligations of Century Parent with Standard & Poor’s is not “A+” or higher (and 
in addition, if Century Parent has such a rating from Moody’s, that rating with Moody’s is not 
“Al” or higher), provide and maintain credit support in the form of a letter of credit from a bank 
rated “A+” or higher, or other credit support acceptable to Big Rivers and Kenergy, in an amount 
equal to the amounts estimated by Big Rivers to be due to Big Izlvers and Kenergy with respect 
to Century’s obligations under this Agreement for a period of two months and any amount which 
Big Rivers estimates reasonably could he due with respect to taxes relating to any sale of Energy 
pursuant to Section 4.13.3 as Economic Sales, Section 10.1 as Surplus Sales, Section 10.2 as 
Undeliverable Energy Sales or Section 10,.3 as Potline Reduction Sales (“Potential Tax 
Liability”); and (ii) cause Century Parent to guarantee to Big Rivers and Kenergy the payment 
and performance of all obligations of Century under this Agreement, including Potential Tax 
Liability, and the other documents entered into by Century and its affiliates in connection with 
the New Transaction pursuant to a Guarantee Agreement executed by Century Parent in favor of 
Big R.ivers and Kenergy which shall be satisfactory in form and substance to Big Rivers and 
Kenergy (the “Centurv Guarantee”). At the request of Big Rivers or Kenergy, Century will 
maintain the Century Guarantee until closure of all applicable tax years of Big Rivers. At the 
request of Century, Kenergy shall request that Big Rivers provide Century with information as to 
the amount and calculation of the estimated Potential Tax Liability and documentation in support 
thereof., 

13 4 Patronage Capital 

13.4.1 Kenergy is a non-profit Kentucky corporation that, during any calendar. 
year, may realize revenues from its own operations in excess of related expenses (“margins”). 
For financial accounting purposes, such margins have been and shall continue to be recorded as 
patronage capital held for the benefit of Kenergy’s customers. Such patronage capital shall be 
recorded by Kenergy for the benefit of Century as earned during the term of this Agreement. 

13.,4.2 Kenergy will not permit any amendments or modifications of its Bylaws 
that would adversely affect the rights of Century to distributions of patronage capital or 
payments on account ofproperty rights of the Members disbibuted by Big Rivers to Kenergy 

13.4.3 Kenergy agrees that Century will share on a nondiscriminatory basis in the 
allocations of patronage capital and payments on account of property rights of Members 
distributed by Big Rivers to Kenergy and that such allocations shall be promptly distributed to 
Alcan 

13.4.4 The expiration or earlier termination of this Agreement shall not modify or 
revoke the then existing entitlement of Alcan to allocations 01 distributions of patronage capital 
or the entitlement of Century to payments on account of property rights as set forth in this 
Section 13.4 when such property rights are determined. 

13,4..5 Kenergy and Century agree that the provisions ofthis Section 13 4 are not 
the exclusive provisions for determining Century’s entitlement to distributions by Kenergy of 
patronage capital or payments on account of property rights. 



13.5 Post-Termination Obligation. Subject to Section 13.7, upon termination of this 
Agreement, neither Kenergy nor Big Rivers will have any contractual obligation under this 
Agreement to supply any capacity, Energy or other related services to Century. 

1.3.6 Negotiation of Replacement Agreement. If this Agreement has not been 
terminated earlier, Kenergy shall negotiate in good faith with Century and Big Rivers, no later 
than .January 1,2023, concerning rates and terms and conditions for new power supply 
anangements following the expiration of this Agreement on December 31,2023. 

13.7 Entitlement to Large Industrial Rate If this Agreement terminates pursuant to a 
closure of the Hawesville Smelter as set forth in Section 7 ,3 ,1  and Century continues non- 
smelting operations, Century will be entitled to be served by Kenergy under the Large Industrial 
Rate; provided, however, the capacity and associated Energy served under the Large Industrial 
Rate shall not exceed 15 MW. 

ARTICLE 14 

EVENTS OF DEFAULT; REMEDIES 

14.1 Events of Default. Each of the following constitutes an “Event of Default” under 
this Agreement: 

14 1.1 Failure by a Party to make any payment in accordance with this 
Agreement within three Business Days following the non-performing Party’s receipt of written 
notice of the non-performing Party’s default in its payment obligation; 

14.1 ,.2 Failure o fa  Party to perform any material duty imposed on it by this 
Agreement (other than a failure to make a payment when due) within 30 days following the non- 
performing Party’s receipt of written notice of the non-performing Party’s breach of its duty 
hereundq 

14.1.3 Any attempt by a Party to transfer an interest in this Agreement other than 
as permitted pursuant to Article 16; 

14.1.4 The occurrence and continuance of an “Event of Default” under the 
Century Wholesale Agreement; 

14.1,5 Any filing of a petition in bankruptcy or insolvency, or for reorganization 
or arrangement under any bankruptcy or insolvency laws, or voluntarily taking advantage of any 
such laws by answer or otherwise or the commencement of involuntary proceedings under any 
such laws by a Party and such petition has not been withdrawn or dismissed within 60 days after 
filing; 

14.1.6 Assignment by a Party for the benefit of its creditors; 

14.1.7 Allowance by a Party of the appointment of a receiver or hustee of all or a 
material part of its property and such receiver or trustee has not been discharged within 60 days 
after appointment; or 
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14.1.,8 Failure, inability or refusal of Kenergy to cure a breach or default by 
Kenergy under the Century Wholesale Agreement which gives rise to a termination of the 
Century Wholesale Agreement, or any termination by Kenergy of the Century Wholesale 
Agreement in breach or default thereof: 

14.2 Remedies, General. Except as otherwise provided in this Agreement, following 
the occurrence and dur,ing the continuance of an Event of Default by either Party, the non- 
defaulting Party may, in its sole discretion, elect to terminate this Agreement upon written notice 
to the other Party, or to seek enforcement of its terms at law or in equity. Unless otherwise 
provided herein, remedies provided in this Agreement are cumulative, unless specifically 
designated to be an exclusive remedy and nothing contained in this Agreement may be construed 
to abridge, limit, or deprive either Party of any means of enforcing any remedy either at law or in 
equity for the breach or default of any of the provisions herein provided that: 

14.2.1 UNDER NO CIRCUMSTANCE WILL EITHER PARTY OR ITS 
RESPECTIVE AFFILIATES, DIRECTOR.S, OFFICERS, MEMRERS, MANAGER, 
EMPLOYEES OR AGENTS BE LIABLE HEREUNDER TO THE OTHER PARTY, ITS 
AFFILIATES, DIRECTORS, OFFICERS, MEMBERS, MANAGERS EMPLOYEES OR 
AGENTS W T H E R  IN TORT, CONTRACT OR OTHERWISE FOR ANY SPECIAL, 
INDIRECT, PUNITIVE, EXEMPLARY OR CONSEQUENTIAL DAMAGES, INCLUDING 
LOST PROFITS. EACH PARTY’S L,IABIL,ITY IIEREUNDER WILL BE LZMITED TO 
DIRECT, ACTUAL DAMAGES., THE EXCLUSION OF ALL OTHER DAMAGES 
SPECIFIED IN THIS SECTION IS WITHOIJT REGARJI TO THE CALJSE OR CAUSES 
RELATING T E R E T O .  THIS PROVISION WILL, SURVIVE TERMINATION OF THIS 
AGREEMENT. 

14 2,2 Neither Party may terminate this Agreement as a result of an “Event of 
Default” under the Century Wholesale Agreement if the actions or omissions of Kenergy caused 
such “Event of Default”; provided, that either Party may terminate this Agreement if the Century 
Wholesale Agreement is terminated for any reason 

14 2.3 Unless otherwise pxovided herein, if a Party is in breach of its obligations 
under this Agreement but such breach does not constitute, or would not with the passage of time 
or the giving of notice constitute, an Event of Default and this Agreement does not provide any 
other remedy therefor, if such breach has not been cured by the breaching Party within 60 days 
after receiving written notice from the non-breaching Party setting forth, in reasonable detail, the 
nature of such breach, the non-breaching Party may bring a claim for money damages with 
respect to such breach and exercise its rights under Section 15.2, but will not be entitled to 
terminate, or seek to terminate, this Agreement, or suspend performance of its obligations and 
duties hereunder as a result of such breach 

ARTICLE 15 

DISPUTE RESOLUTION 

15.1 Resolution Meetings If a dispute arises between the Parties concerning the terms 
or conditions of this Agreement, the duties or obligations of the Parties under this Agreement, or 
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the implementation, interpretation or breach of this Agreement, either Party may request in 
writing a meeting among an authorized representative of each of the Parties and Big Rivers to 
discuss and attempt to reach a resolution of the dispute. Such meeting will take place within ten 
days or such shorter or longer time as agreed upon by the Parties of the request. Nothing in this 
Section 15.1 shall toll or extend the cure period with respect to the failure by a Party to perform 
its obligations under this Agreement. 

15.2 Right to Pursue Rights and Remedies. Absent resolution of a dispute pursuant to 
Section 15.1, the Parties may pursue at any Governmental Authority all rights and remedies that 
they may have at law, in equity or pursuant to this Agreement subject to the limitations set forth 
in this Agreement. Notwithstanding the provisions of this Article 15, each Party may at all times 
seek injunctive relief, where its delay in doing so could result in irreparable inJury, 

ARTICL,E 16 

GENERAL PROVISIONS/SUCCESSORS AND ASSIGNS 

16.1 Binding Nature. This Agreement will inure to the benefit of and be binding upon 
the Parties hereto and their respective successors and permitted assigns. No interest in this 
Agreement may be transferred or assigned by either Party, in whole or in part, by instrument or 
operation of law, without the prior written consent of the other Party, except as provided in 
Section 16.4, and except that, subject to satisfaction ofthe conditions of Section 16.2, 
assignment may be made by either Party to such Person as acquires all or substantially all the 
assets of the assigning Party or which merges with or acquires all or substantially all of the 
equity of such Party. When consent is required, consent may not be unreasonably withheld, 
conditioned or delayed 

16,2 Limitation on Assipnment. In no event may either Party assign this Agreement 
(including as part of a sale of all or substantially all the assets ofthe assigning Party or a merger 
with or purchase of substantially all the equity interests of such Party) (i) to any Person that does 
not have adequate financial capacity as demonstrated to the reasonable satisfaction of the 
non-assigning Party or that would otherwise be unable to perform the obligations of the 
assigning Party pursuant to this Agreement or (ii) on any terms at variance from those set forth in 
this Agreement except as agreed to in writing by the Parties. 

16.3 Duties. No permitted assignment or transfer will change the duties of the Parties, 
or impair the performance under this Agreement except to the extent set forth in such permitted 
assignment and approved in writing by the Parties. No Party is released from its obligations 
under this Agreement pursuant to any assignment, unless such release is granted in writing. 

16.4 Financing Lien. Either Party may, without the approval of the other Party, assign 
this Agreement as collateral security or grant one or more mortgages (including one or more 
deeds of trust or indentures) on or security interests in its interest under this Agreement in 
connection with the general financing of its assets or operations 
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16.5 Big fivers Restructuring. 

16.5.1 In connection with a Restructuring, Kenergy, Century, Alcan and Big 
Rivers shall determine a good faith estimate of the cumulative increase or decrease in the TIE,R 
Adjustment that such Restructuring would cause in each Fiscal Year over the 24-Billing Month 
period following the date of the effectiveness of Restructuring (the “Restructuring Amount”). 
Any change in the Large Industrial Rate approved at the time of or in connection with the 
Restructuring shall not he considered as an effect of the Restructuring. Except for the 
restrictions set forth in Section 13.1, nothing in this Agreement, including this Section 16.5, shall 
limit the ability of Big Rivers to seek a change in or modification of the Large Industrial Rate in 
connection with the occurrence of a Restructuring. 

16.5.2 The Monthly Charge in each month ofthe 48-month period following the 
effectiveness of the Restructuring shall be increased or decreased, as applicable, by an amount 
equal to 1148th of the product of the Restructuring Amount and the Applicable Percentage; 
provided, that the application of this Section 16.5 shall not result in Century paying less than the 
sum of the Large Industrial Rate, the FAC Factor, the Non-FAdPurchased Power Adjustment 
Factor and the Environmental Surcharge Factor, all on a per MWh basis, for a customer with a 
98% load factor with respect to Base Monthly Energy in any Fiscal Year Sample calculations 
for determining a Restructuring Amount are set forth in Exhibit A 

16.53 This Section 16,5 shall not he applicable to any Restructuring undertaken 
in response to the loss of revenue caused by the termination of the Alcan Retail Agreement. 

16.5,4 If Century, Alcan, Kenergy and Big hve r s  are not able to determine a 
mutually agreeable estimate of the Restructuring Amount, then Kenergy, Century, Alcan or Big 
Rivers may petition to the KPSC to determine the Restructuring Amount. 

mT1CL.E 17 

MISCELLANEOUS 

17.1. Governing Law. This Agreement shall be interpreted, governed by and construed 
under the laws of the Commonwealth of Kentucky, without regard to its conflicts of law rules. 

Jurisdiction. The Parties hereby agree that the courts of the Commonwealth of 
Kentucky will have exclusive jurisdiction over each and every judicial action brought under or in 
relationship to this Agreement; povided that the subject matter of such dispute is not a matter 
reserved by law to the KPSC, or to the U.S. federal judicial system (in which event exclusive 
jurisdiction and venue will lie with the U,,S. District Court for the Western District of Kentucky), 
and the Parties hereby agree to submit to the jurisdiction of Kentucky courts for such purpose. 
Venue in state court actions will be in the Henderson Circuit Court as the court in which venue 
will lie for the resolution of any disputes under this Agreement. Nothing in this paragraph 
prohibits a Party fiom referring to FERC any matter properly within FERC’s jurisdiction. 

Waiver. The waiver by either Party of any breach of any term, covenant or 

17.2 

17 3 
condition contained herein will not be deemed a waiver of any other term, covenant or condition, 
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nor will it be deemed a waiver of any subsequent breach of the same or any other term, covenant 
or condition contained herein. 

17.4 Amendments. 

17.4,l This Agreement may be amended, revised or modified by, and only by, a 
written instrument duly executed by both Parties 

17.4..2 The Parties acknowledge and agree that nothing in this Agreement shall 
limit the right of Big Rivers to file changes to the OA’M, or limit the right of any Party to 
challenge any aspect of the OATT, including the applicable loss factor, the transmission service 
rates or any other transmission or ancillary service issue presented to FERC. 

17.,5 Good Faith Efforts. The Parties agree that each will in good faith take all 
reasonable actions within their reasonable control as are necessary to permit the other Party to 
fulfill its obligations under this Agreement; provided that no Party will be obligated to expend 
money or incur material economic loss in order to facilitate performance by the other Party. 
Where the consent, agreement, or approval of either Pa ty  must be obtained hereunder, such 
consent, agreement or approval may not be unreasonably withheld, conditioned, or delayed 
unless otherwise provided herein. Where either Party is required or permitted to act or fail to act 
based upon its opinion or judgment, such opinion or judgment may not be unreasonably 
exercised. Where notice to the other Party is required to be given herein, and no notice period is 
specified, reasonable notice shall be given. 

17.6 Notices. A notice, consent, approval or other communication under this 
Agreement must be in writing, addressed to the Person to whom it is to he delivered at such 
Person’s address shown below and (a) personally delivered (including delivery by a nationally 
recognized overnight courier service), or (b) transmitted by facsimile, with a duplicate notice 
sent by a nationally recognized overnight courier service, provided however, that (i) a notice 
given pursuant to Schedule 2.3.2i‘a) or Section 10.2 may be given by telephone to he followed as 
soon as reasonably practicable by written notice as described herein and (ii) a notice of 
Uncontrollable Force shall be given by whatever means is available followed by notice in writing 
as described herein as soon as reasonably practicable. A notice given to a Person in accordance 
with this Section 17.6 will be deemed to have been delivered (a) ifpersonally delivered to a 
Person’s address, on the day of delivery if such day is a Business Day, or otherwise on the next 
Business Day, or (b) if transmitted by facsimile to a Person’s facsimile number and a correct and 
complete tr,ansmission report is received, or receipt is confirmed by telephone, on the day of 
transmission if a Business Day, otherwise on the next Business Day; provided, however.; that 
such facsimile transmission will be followed on the same day with the sending to such Person of 
a duplicate notice by a nationally recognized overnight courier to that Person’s address. For the 
purpose of this Section 17.6, the address of a Party is the address set out below or such other 
address which that Party may from time to time deliver by notice to the other Party, in 
accordance with this Section 17 6, with copies of all such notices to Big Rivers to the address set 
forth below, in the same manner as notice is otherwise given hereunder: 

If to Kenergy: Kenergy Corp. 
6402 Old Corydon Road 
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Henderson, Kentucky 42420 
Facsimile: 
Attn: President and CEO 

With a copy to: Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Facsimile: (270) 827-2558 
Attn: President and CEO 

If to Century: Century Aluminum Company 
P .0 .  Box 500 
State Route 271 North 
Hawesville, Kentucky 42348 
Attn: Plant Manager 
Facsimile: (270) 852-2882 

Century Aluminum Company 
251 1 Garden Road 
Building A, Suite 200 
Monterey, CA 93940 
Attn: General Counsel 
Facsimile: (831) 642-9328 
Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Facsimile: (270) 827-2558 
Attn: President and CEO 

With a copy to: 

If to Big Rivers: 

For notices pursuant to Section 14 , l :  

If to Kenergy: Kenergy Corp. , 
6402 Old Corydon Road 
Henderson, Kentucky 42420 
Facsimile: 
Attn: President and CEO 

With a copy to: 

I f to  Century: 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Facsimile: (270) 827-2558 
Attn: President and CEO 

Century Aluminum Company 
P.O Box500 
State Route 271 North 
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Hawesville, Kentucky 42348 
Attn: Plant Manager 
Facsimile: (270) 852-2882 

17.7 Severability If any clause, sentence, paragraph or part of this Agreement should 
for any reason be finally adjudged by any court of competent jurisdiction to be unenforceable or 
invalid, such judgment will not affect, impair or invalidate the remainder of this Agreement but 
will be confined in its operation to the clause, sentence, paragraph or any part thereof directly 
involved in the controversy in which the judgment is rendered, unless the loss or failure of such 
clause, sentence, paragraph or part of this Agreement materially adversely affects the benefit of 
the bargain to be received by either or both of the Parties, in which event the Parties shall 
promptly meet and use their good faith best efforts to renegotiate this Agreement in such a 
fashion as will restore the relative rights and benefits of both Parties or, absent such 
renegotiation, the Party that was so materially adversely affected will be entitled, in its 
discretion, to terminate this Agreement. 

17.,8 Survival. Each provision of this Agreement providing for payment for Electric 
Services and any other amounts due hereunder, distribution of patronage capital, assignment of 
the right to collect and enforce collection of amounts due, or related to remedies for default, 
damage claims, indemnification or payment of other liabilities will survive termination of this 
Agreement to the full extent necessary for their enforcement and the protection of the Party in 
whose favor they run. 

17.9 m. Ths Agreement constitutes the entire agreement and understanding of 
the Parties with respect to the matters addressed herein and supersedes all other prior or 
contemporaneous understandings or agreements, both written and oral, between the Parties 
relating to the subject matter of this Agreement except as otherwise expressly provided in 
Section 6.1 and Section 7.2.6 bereof: 

17.10 Further Assurances. The Parties shall execute such additional documents 
including a consent to assignment, legal opinions, estoppel letters or similar documents, and shall 
cause such additional actions to be taken as may be required or, in the judgment of any Party, be 
necessary or desirable, to effect or evidence the provisions of this Agreement and the 
transactions contemplated hereby. 

17.11 Countemarts. This Agreement may be executed in any number ofcounterparts, 
which together will constitute but one and the same instrument and each counterpart wilI have 
the same force and effect as if they were one original 

17.,12 Third-Partv Beneficiaries. Nothing in this Agreement may be construed to create 
any duty to, or standard or care with reference to, or any liability to, or any benefit for, any 
Person not a Party to this Agreement othet than Big Rivers. 

17.13 Headings. The headings contained in this Agreement are solely for convenience 
and do not constitute a part of the agreement between the Parties, nor should such headings be 
used to aid in any manner in the construction of this Agreement. 

OHS Easl:160362113 9 49 



17.14 No Agency. This Agreement is not intended, and may not be construed to create 
any association, joint venture, agency relationship or partnexship between the Parties or to 
impose any such obligation or liability upon either Party., Neither Party will have any right, 
power or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as 
or to be an agent or representative of, or otherwise bind, the other Patty 

[Signatures Follow on Next Page] 
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IN WITNESS WHEREOF, this Agreement is hereby executed as of the day and year first 
above written. 

KENERGY CORP 

By: 
Name: 
Title: 

CENTURY ALUMINUM OF KENTUCKY 
GENERAL. PARTNERSHIP 

By: 
Name: 
Title: 
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SCHEDULE 2.3.2(a) 

- INTERRUPTIBLE ENERGY 

(a) Interruptible Energy Kenergy may purchase from Big Rivers on a System Firm 
basis up to 10 MW per Hour of Interruptible Energy for resale to Century, subject to availability, 
the scheduling requirements and Big Rivers’ right to interrupt the sale and delivery of such 
Energy, all as set forth in this Section (a) 

(i) Confirmation. Not less than seven days prior to the beginning of each fiscal 
quarter of the Service Period (or the Effective Date with respect to the initial fiscal quarter of the 
Service Period), Big Rivers shall provide to Kenergy and Century a c o n f i a t i o n  setting forth 
the price or prices and other terms and conditions (“Interruptible Energy Terms’’) under which 
InteIruptibk Energy may be available during each Hour of the subject fiscal quarter If Big 
Rivers fails to provide a timely confiImation with respect to any fiscal quarter, the Interruptible 
Energy Terms for the prior fiscal quarter shall remain in effect. Big Rivers and K,energy shall 
obtain Century’s consent to each confirmation as a condition to Big Rivers’ obligation to make 
Intemptible Energy available to Kenergy for scheduling during each fiscal  quarter^ 

(ii) Scheduling of Interruptible Enera.  The provision of Interruptible Energy shall 
be subject to the following requirements: 

(A) 
than 3:OO PM on the second Business Day prior to the day ofthe scheduled 
delivery (or such shorter period agreed to by Big Rivers), a schedule for up to 10 
MW of Interruptible Energy, in integal multiples of one MW per Hour, for the 
times and durations specified in the schedule. 

(B) 
by Kenergy or to deliver the Intenuptible Energy so scheduled, but shall, upon 
receipt of such schedule, notify Kenergy and Century by 9:00 AM of the Business 
Day prior to the day of scheduled delivery of the number of MW, if any, Big 
Rivers is willing to deliver and the hour and duration when the delivery shall take 
place (the “Resoonse”). 

(C) 
Section (a)(iii) below, Big Rivers shall sell and deliver the volume of Interruptible 
Energy at the time and for the duration specified in the Response (the “Scheduled 
Interruptible Energy”) 

Interruption of Scheduled Jnterruptible Energy. The sale and delivery of 

At the request of Century, Kenergy shall submit to Big Rivers, no later 

Big Rivers shall be under no obligation to accept the schedule submitted 

Subject to Big Rivers’ rights to interrupt in accordance with 

(iii) 
Scheduled Interruptible Energy may be interrupted by Big Rivers at any time (a “Permitted 
Interruption”) upon the following terms and conditions: 
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(A) 
good faith that all or any portion of the Scheduled Interruptible Energy will not be 
available on a System Firm basis, Big Rivers may implement a Permitted 
Interruption of all or any portion of the Scheduled Interruptible Energy by 
providing a notice of interruption (‘Wotice of Interruption”) to Kenergy and 
Century at least 30 minutes in advance of the estimated interruption; 

(B) 
facsimile or other electronic means acceptable to Kenergy and Century; and 

(C) 
exercised in good faith that all or any portion ofthe Scheduled Interruptible 
Energy was not available on a System Firm basis during a prior hour or hours, and 
notwithstanding that no Notice of Intemption had been issued, Big Rivers may 
implement retroactively a Permitted Interruption of Scheduled Interruptible 
Energy for such prior hour or hours, to the extent that such Scheduled 
Interruptible Energy was not available on a System Firm Basis 

Upon meeting the conditions required for a Permitted Interruption, Big Rivers shall have no 
obligation to sell and deliver the amount of Scheduled Interruptible Energy designated to be 
interrupted in the applicable Notice of Interruption. In connection with a Permitted Interruption, 
Big Rivers may provide, but shall not be required to provide, an opportunity for Kenergy to 
acquire Finn Energy, in lieu of the Scheduled Interruptible Energy, for resale to Century 
pursuant to the terms and conditions of Section 2.3.2(b), In the case of a Permitted Interruption 
that is implemented retroactively, the Energy delivered by Big Rivers shall be deemed to have 
been delivered as Backup Energy pursuant and subject to Sections 2.3.3 and 4.4 1,  Big Rivers 
shall not be limited in the number of times that it may issue a Notice of Interruption or may 
implement a Permitted Interruption, or of the amount or duration of any Permitted Interruption 

Upon a determination by Big Rivers in its sole discretion exercised in 

A Notice of Interruption may be made orally but shall be followed by 

TJpon an after-the-fact determination by Big Rivers in its sole discretion 

(iv) Allocation of Permitted Interruutions. If Kenergy has arranged for Scheduled 
Interruptible Energy during any Hour to Kenergy under this Agreement for resale to Century and 
to Kenergy under the Alcan Wholesa1.e Agreement for resale to Alcan and Big Rivers determines 
that it will be unable or was unable during any prior Hour or Hours, to supply the 111  amount of 
Scheduled Interruptible Energy to Kenergy for both Century and Alcan, then: 

(A) 
Permitted Interruption to Kenergy with respect to the Scheduled Interruptible 
Energy for Century or with respect to “Scheduled Interruptible Energy” as 
defined in the Alcan Retail Agreement, or’ any combination thereof; and 

(B) 
Hour to Kenergy for Century and Alcan in equal amounts, taking into 
consideration any Permitted Interruption to Kenergy that had previously been 
implemented for the same Hour under part (A) above 

Big Rivers may provide a Notice of Interruption and implement a 

Big Rivers may retroactively implement Permitted Interruptions for any 
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(v) Termination of Interruptions. During any period of Interruption, Big Rivers may 
notify Kenergy and Century of its willingness to terminate the Interruption and resume the 
delivery of Scheduled Interruptible Energy at the Interruptible Energy Terms. Upon notification 
from Big Rivers terminating the Interruption, Kenergy shall purchase from Big Rivers and resell 
and deliver Scheduled Interruptible Energy to Century at the beginning o f  the next Hour that 
starts at least 10 minutes following such notice 
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SCHEDULE 4.11(c) 
REFERENCE ANNUAL FUEL COSTS PER MWH 

Fuel Cost per 
Year MWH Sales* 

2008 15 68 
2009 16 44 
2010 16 74 
201 1 17 23 
2012 17 65 
201 3 18 25 
2014 17 82 
201s 18 31 
2016 18 38 
2017 18 14 
2018 18 43 
2019 19 18 
2020 19 04 
2021 19 90 
2022 19 23 
2023 19 14 

1 



SCHEDULE 6.2.2 
LISTING OF OBLIGATIONS TERMINATED PURSUANT TO THE UNWIND 

TRANSACTIONS 

RETAIL OBLIGATIONS AND AMENDMENTS 

1 

2 

3 

4. 

5 

6 

Agreement for Electric Service, dated July 15,1998, between Henderson Union 
Electric Cooperative Corp. and Alcan Aluminum Corporation 

Agreement for Electric Service, dated July 15, 1998, between Green River 
Electric Corporation and Southwire Company 

Amendment No. 1 to Agreement for Electric Service, dated as of July 15, 1998, 
between Henderson Union Electric Cooperative C o p  and Alcan Aluminum 
Corporation 

Amendment No. 1 to Agreement for Electric Service, dated as ofJuly 15, 1998, 
between Green River Electric Corporation and Southwire Company 

Amendment No 2 to Agreement for Electric Service, dated as of November 30, 
2000, between Kenergy Corp. and Alcan Aluminum Corporation 

Amendment No. 2 to Agreement for Electric Service, dated as of November 30, 
2000, between Kenergy Corp. and Southwire Company 

WHOLESALE OBLIGATIONS AND AMENDMENTS 

7. 

8. 

9” 

10. 

11. 

Agreement for Electric Service, dated as of .July 15, 1998, between Green River 
Electric Corporation and LG&E Energy Marketing Inc, 

Agreement for Electric Service, dated as of July 15, 1998, between Henderson 
Union Electric Cooperative Corp. and LG&E Energy Marketing Inc. 

Amendment to Wholesale Power Agreements Dated October 12, 1974 and June 
11, 1962 Between Big Rivers Electric Corporation and Kenergy Corp., dated as of 
November 30,2000, between Big Rivers Electric Corporation and Kenergy Corp. 

Amendment to Wholesale Power Agreements Dated February 16, 1988 and June 
11, 1962 Between Big Rivers Electric Corporation and Kenergy Corp , dated as of 
November 30,2000, between Big Rivers Electric Corporation and Kenergy Corp 

Agreement of Big Rivers Electric Corporation with Respect to Future Policies and 
Procedures Regarding Big Rivers’ Transmission System (sometimes referred to as 
the “Wholesale IS0 Agreement”), dated as of July 15, 1998, between Big Rivers 
Electric Corporation, Green River Electric Corporation, Henderson lJnion Electric 
Cooperative Corp., Jackson Purchase Electric Cooperative Corporation, and 
Meade County Rural Electric Cooperative 
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CERTAIN REORGANIZATION DOCUMENTS 

12. Letter Regarding Schedule 5.4(a)(l) Provisions Regarding Restitution Amounts, 
dated July 2, 1998, from Geo. F,  Hobday, Jr. on behalf of Big fivers, sent to 
Frank N. King, W. David Denton, David C. Brown, Michael Kurtz, Allison 
Wade, and Charles Ritz 

Letter Regarding Restitution Payments, dated .July 13, 1998, from Michael Kurtz 
sent to .James M. Miller and Geoff Hobday 

Letter Regarding Restitution Payments, dated July 14, 1998, from Michael Core, 
on behalf of Big Rivers, sent to Allan Eyre and John Henderson 

Letter Regarding Restitution Payments, dated .July 15, 1998, from Allan B ,  Eyre, 
on behalf of Alcan, and John Henderson, on behalf of NSA and Southwire, sent to 
Michael Core 

13 

14. 

1.5 

SECURITY AND LOCKBOX AGREEMENTS 

16 Security and L,ockbox Agreement, dated as of July 15, 1998, among PNC Bank, 
N.A., LG&E Energy Marketing Inc., Kenergy (as successor to Henderson Union), 
Alcan Corporation (as successor to Alcan Aluminum Corporation) and Alcan 
Primary Products Corporation (as successor to Alcan Corporation) 

Security and Lockbox Agreement, dated as of July 15,1998, by and among 
L.G&E Marketing Inc , Green River Electric Corporation, and Southwire 
Company 

17 

LOAD MANAGEMENT AGREEMENTS 

18 L,oad Management Agreement for Electric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc., Alcan Corporation (as successor to 
Alcan Aluminum Corporation) and Alcan Primary Products Corporation (as 
successor to Alcan Corporation) 

Load Management Agreement for Electric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc., Southwire Company, Century 
Aluminum Company (as successor to Southwire Company), Century Aluminum 
ofKentucky LLC (as successor to Century Aluminum Company), Hancock 
Aluminum LLC (as successor to Century Aluminum of Kentucky LLC), and 
Century Aluminum of Kentucky General Partnership (as successor to Hancock 
Aluminum LLC and NSA, Ltd ) 

19 

ASSURANCES AND GUARANTIES 

20. Assurances Agreement, dated July 15, 1998, between L,G&E Energy Marketing 
Inc,. and Alcan Aluminum Corporation, with Related Guaranty, dated July 15, 
1998, executed by L,G&E Energy COT. in favor of Alcan Aluminum Corporation 
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21 

22 

23. 

24 

25 

26 

Assurances Agreement, dated July 15, 1998, between LG&E Energy Marketing 
Inc. and Southwire Company, with Related Guaranty, dated July 15, 1998, 
executed by LG&E Energy Corp. in favor of Southwire Company 

Assurances Agreement, dated as of November 30,2006, between Century 
Aluminum General Partnership and Big Rivers Electric Corporation 

First Amendment to Assurances Agreement Dated as of November, 30,2006, 
dated as of November -, 2007, by and between Century Aluminum of Kentucky 
General Partnership and Big Rivers Electric Corporation 

Guaranty, dated August 1,2003, from Alcan Corporation to and in favor of the 
E.ON Parties 

Guaranty, dated .July 15, 1998, of E.ON (as successor to LG&E Energy Corp.) to 
and in favor of Kenergy (as successor to Henderson Union) 

Guaranty, dated .July 15, 1998, by E.ON (as successor to LG&E Energy Corp.) to 
and in favor of Kenergy (as successor to Green River Electric Corporation) 

INDEMNIFICATION AGREEMENTS 

27 Indemnification and Assignment Agreement, dated July 15, 1998, between 
Henderson Union Electric Cooperative Corp. and Alcan Aluminum Corporation 

Indemnification and Assignment Agreement, dated ,July 15, 1998, between Green 
River Electric Corporation and Southwire Company 

28. 

TIER 3 CONTRACTS AND RELATED DOCUMENTS 

29 

30. 

3 1 

32. 

33 

Agreement for Tier 3 Electric Service (2001-2002), dated as of July 15, 1998, 
between Green River Electric Company and LG&E Energy Marketing, Inc , with 
Southwire Company as a third-party beneficiary 

Agreement for Tier 3 Electric Service (2001-2005), dated as of July 15, 1998, 
between Green River Electric Company and L,G&E Energy Marketing, Inc , with 
Southwire Company as a third-party beneficiary 

Agreement for Intemptible Tier 3 Energy, dated as of .July 25,2002, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as of November 5,2002, 
between Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as of September 15,2003, 
between Kenergy Corp. and Big Rivers Electric Corporation 
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34 

35 

36 

37 

38 

39 

Agreement for Interruptible Tier 3 Energy, dated as of November 30,2006, 
between Kenergy Corp. and Big fivers Electric Corporation 

Agreement for Tier 3 Energy (Century), dated as of November 29,2007, between 
Kenergy Corp and Big Rivers Electric Corporation 

Agreement for Tier 3 Energy (Alcan), dated as ofNovember 29, 2007, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Consent to the Agreement for Tier 3 Energy (Alcan), dated November 29,2007, 
by Alcan Primary Products Corporation 

Consent to the Agreement for Tier 3 Energy (Century), dated November 29,2007, 
by Century Aluminum of Kentucky General Partnership 

All other agreements related to the provision of Tier 3 service by or among Big 
Rivers, Kenergy, the Smelters or any LG&E parties 

OTHER AGREEMENTS 

40 

41 

42 

43 

44 

45 

46. 

Assumption and Consent Agreement, dated as of August 1,2003, among Alcan 
Primary Products Corporation, WKE Station Two Inc,, LG&E Energy Marketing 
Inc., Western Kentucky Energy Corp. and Kenergy 

Undertaking of Alcan Corporation, dated August I ,  2003, from Alcan to and in 
favor of L,G&E Energy Marketing Inc., and the Undertaking of Alcan Aluminum 
Corporation, dated July 15, 1998, in favor of Henderson Union Electric 
Cooperative Corporation and LG&E Energy Maketing Inc. 

Special Assignment Agreement, dated as of March 26,2001, among LG&E 
Marketing Inc., Southwire Company, Century Aluminum of K.entucky L,LC and 
Century Aluminum Company 

Consent and Agreement, dated December 23,2005, among Century Aluminum of 
Kentucky L,LC, Century Aluminum Company, Hancock Aluminum LLC, NSA, 
Lid., Century Aluminum of Kentucky General Partnership, Metalsco, L,td., 
Skyliner, Inc., Century Kentucky, Inc. and LG&E Energy Marketing Inc. 

Agreement with Respect to Procedures Regarding Big Rivers’ Transmission 
System, dated as of July 15, 1998, between Green River Electric Corporation and 
Southwire Company 

Agreement with Respect to Procedures R,egarding Big Rivers’ Transmission 
System, dated as of July 15, 1998, between Henderson Union Electric 
Cooperative Corp. and Alcan Aluminum Corporation 

Joint Use Agreement, dates as of February 8,2000, between Western Kentucky 
Energy Corp and Big Rivers Electric Corporation 
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SCHEDULE 6.2.3 
LISTIh'G OF CERTAIN DULY AUTHORIZED AND EXECUTED AGREEMENTS 

RETAIL AGREEMENTS 

1 Retail Electric Service Agreement by and between Kenergy Corp. and Alcan Primary 
Products Corporation 

Retail Electric Service Agreement by and between Kenergy Corp, and Century 
Aluminum General Partnership 

2 .  

WHOLESALE AGREEMENTS 

3. Wholesale Electric Service Agreement (Alcan) by and between Big Rivers E.1ectric 
Corporation and Kenergy Corp. 

Wholesale Electric Service Agreement (Century) by and between Big kvers  Electric 
Corporation and Kenergy Corp. 

4~ 

COORDINATION AGREEMENTS 

5 Coordination Agreement by and between Big kvers  Electric Corporation and Alcan 
Primary Products Corporation 

Coordination Agreement by and between Big Rivers Electric Corporation and Century 
Aluminum of Kentucky General Partnership 

6 .  

LOCKSOX AGREEMENTS 

7 Security and Lockbox Agreement (Alcan) by and among Old National Bank, Big Rivers 
Electric Corporation, Kenergy Corp., and Alcan Primary Products Corporation 

Security and Lockbox Agreement (Century) by and among Old National Bank, Big 
Rivers Electric Corporation, Kenergy Corp., and Century Aluminum of Kentucky 
General Partnership 

8. 

GUARANTEES 

9 Parent Guarantee by Alcan Corporation in favor of Kenergy Corp,, and Big hve r s  
Electric Corporation 

Parent Guarantee by Century Aluminum Company in favor of Kenergy Corp , and Big 
Rivers Electric Corporation 

10. 
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APPENDIX A 
Non-FAC Purchased Power Adjustment Factor 

A Base Monthly Energy Sales to the smelters are subject to a Non-FAC Purchased Power 
Adjustment CpPA) to recover purchased power costs that the smelters have agreed to pay 
and are not otherwise included in Big Rivers’ Fuel Adjustment Clause (FAC). 

B Definitions 

Definitions have the meanings given to them in the Agreement except as provided below: 

“Account” i s  the specified numbered account as set forth in the Uniform System of Accounts - 
Electric, promulgated under Bulletin 1767B-1 by the Rural Utilities Service, an agency of the 
U.S. Department of Agriculture. 

“SEPA” is the Southeastern Power Adminishation, an agency of the U.S. Department of Energy, 
or any successor agency. 

“Wholesale Smelter Agreements” 
Wholesale Agreement. 

c Determination of the PPA 

are the Alcan Wholesale Agreement and the Century 

(1) The monthly amount computed for all wholesale sales to which this PPA is applicable shall 
be increased or decreased at a rate per kwh in accordance with the following formula: 

PPA = PP(m)/S(m) - PP(b)/S(b) 

Where PPA is the PPA Factor for the month; PP(m) is the current Purchased Power Cost for 
the month; S(m) is the current applicable sales; PP@) is the Purchased Power Cost for the 
base period; and S(b) is the sales in the base period. For the initial base period, PP(b)/S(b) 
(the “Purchased Power Base”) is $0 00175 

(2) Purchased Power Costs (PP) shall be the sum of: 

(a) The total cost of power purchased (including purchases from SEPA) that is expensed by 
Big Rivers to Account 555 (excluding those costs that are recovered through Big 
Rivers’ FAC and excluding costs expensed to Account Nos, 555.150, 5.55.151, and 
55.5.152 regarding Big Rivers’ cost share of IIMp&L’s Station Two) incIuding 
transmission and related costs that are expensed to Account 565; 

(b) The total amount of any adjustments to Purchased Power Costs attributable to prior 
months, whether positive or negative; and 
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(c) The total cost of amounts credited by Big hvers  to Kenergy with respect to voluntary 
curtailments under Section 4.13 2 of either Smelter Wholesale Agreement to allow Big 
Rivers to avoid market priced purchases of power. 

Less: 

(d) The total cost of power purchased directly associated with sales (including related 
system energy losses) by Big Rivers either to non-Member purchasers of  power or to 
Kenergy under either Wholesale Smelter Agreement for resale to either Smelter as 
energy products other than Base Monthly Energy, assuming SEPA power followed by 
the lowest cost power, whether generated or purchased, shall be allocated to Applicable 
Sales. 

( 3 )  Applicable Sales (S) shall be all kilowatt-hows sold at wholesale by Big Rivers (a) to its 
Members under all electric rate schedules, including the Large Industrial Rate, for resale to 
Kentucky ratepayers (other than the Smelters), and (b) to Kenergy as Base Monthly E.nergy 
as defmed in each of the Wholesale Smelter Agreements. 

(4) The current month (m) shall be the second month preceding the month in which the PPA 
Factor is billed 
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CENTURY WHOLESALE AGREEMENT 



Filed October 2008 

R 

(CENTURY) 

Dated as of [ 1, 

by and between 

G RIVERS ELECTRIC CORPOR 

and 

m N E R G Y  CORP. 

WHOLESALE ELECTRIC SERVICE AGREEMENT 

.TION 

-- ~ . .  -- 
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WHOLESALE ELECTRIC SERVICE AGREEMENT (CENTURY) 

This WHOLE.SALE E,LECTRIC SERVICE AGREEME,NT (CENTURY) (this 
“Ameenieiit”) is dated as of 1, and made by and between BIG RIVERS ELECTRIC 
CORPORATION, a ICentuclcy rural electric cooperative corporation (“Big Rivers”), and 
KENERGY CORP., a ICentuclcy rural electric cooperative corporation (“Kenerey”), 

RECITALS 

A. Big Rivers is a generation and transmission cooperative and Kenergy is a member 
of Big Rivers. 

B. Kenergy currently supplies and delivers to Century, the owner and operator of an 
aluminum reduction plant in Hawesville, Kentucky, electric energy and related services pursuant 
to an Agreement for Electric Service, dated July 15, 1998, between Green River Electric 
Corporation, ICenergy‘s predecessor-in-interest, and Southwire Company, Century’s 
predecessor-in-interest (the “Existine Cenlurv Amement”). 

C. Kenergy currently purchases electric energy and related services for resale to 
Century from Western Kentucky Energy Corp., an affiliate of E. ON U.S., LLC, formerly laown 
as LG&E Energy Corp, (together with its affiliates and parent, collectively, “w), under an 
Agreement for Electric Service, dated as of July 15, 1998, with Kenergy (the “Kenerev/LG&E 
Contract”). 

D. Kenergy also currently purchases additional electric energy and related services 
for resale to Century, to serve the energy requirements of Century not provided by LG&E, from 
third-party energy suppliers, including Big Rivers. 

E. The Existing Century Agreement and the ICenergy/LG&E Contract were entered 
into in connection with the consummation of a series of transactions implementing the First 
Amended Plan of Reorganization of Big Rivers, as part of wlW1, among other things (i) Big 
Rivers leased its generating facilities to LG&E, and (ii) Big Rivers entered into a power purchase 
arrangement with LG&E. whereby LG&E supplied Big Rivers with electric energy and related 
services for resale to its Members. 

F. Big Rivers, Kenergy, LG&E, Alcan Primary Products Corporation (“M’), and 
Century have agreed to enter into a series of transactions referred to herein as the New 
Transaction and the Unwind Transaction, as defined below. 

G. In connection with and as a condition to the IJnwind Transaction, Big Rivers has 
agreed to supply, and Kenergy has agreed to purchase, a certain amount of wholesale electric 
service for resale to Century on the terms and conditions set forth herein, and Kenergy and 
Century have agreed to enter into a retail electric service agreement, dated as of the date hereof, 
with obligations corresponding to those set forth in this Agreement (the “Centurv Retail 
Aereement”) 
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AGREEMENT 

NOW, THEREFORE, in consideration of tlie premises and the mutual covenants 
hereinafter set forth, the Parties, intending to be legally bound, hereby covenant and agree as 
follows: 

ARTICLE 1 

DEFINITIONS AND RULES OF IbTERPRETATION 

1.1 Definitions. Capitalized terms when used in this Agreement have tlie meanings 
specified herein, including the definitions provided in Article 1, unless stated otherwise or the 
context requires otherwise. 

1 ., 1.1 Accountine Principles: Generally accepted accounting principles 
consistently applied or, if generally accepted accounting principles in accordance with the 
uniform system of accounts of an applicable Governmental Authority or RUS are required, the 
generally accepted accounting principles consistently applied in accordance with such uniform 
system of accounts, each as in effect from time to time. 

1.1.2 Affiliate: With respect to a specified Person, another Person that 
directly, or indirectly though one or more intennediaries, controls or is controlled by or is under 
conmon control with the specified Person. For avoidance of doubt, no Member is an Affiliate 
of Big Rivers. 

1.1 .i Agreement: As defined in the Preamble. 

1.1.4 &: As defined in the Recitals. 

1.1.5 Alcan Retail Agreement: The retail electric service agreement, dated 
as ofthe date hereof, by and between Kenergy and Alcan. 

1.1.6 Alcan Wholesale Ameement: The wholesale electric service 
agreement, dated as of the date hereof, between Big Rivers and ICenergy for the benefit of Alcan. 

Ancillary Services: Those services that are necessary to support the 
tIansmission of Energy from resources to loads while maintaining reliable operations of Big 
Rivers’ transmission system, as set forth and described in the OATT. 

1.1.7 

1 . I  .8 Applicable Law: All laws, statutes, codes, treaties, ordinances, 
judgnients, decrees, injunctions, writs, orders, rules, regulations, interpretations, issuances, 
enactments, decisions, authorizations, permits or directives of any Govermnental Authority 
having jurisdiction over the matter in question. 

1.1 “9 Applicable Percentage: The percentage determined in each Fiscal 
Year that is the quotient of the Base Demand divided by the sum of the Base Demand and the 
“Base Demand” as defined in and as then in effect under the Alcan Retail Agreement. If the 
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Alcan Retail Agreement is terminated or no longer in effect for any reason, Alcan’s “Base 
Demand sliall be deemed to be 368 MW for purposes of calculating the Applicable Percentage, 

1. L I O  Avoidable Base Charge: The amount in any Billing Month equal to 
the sum of: 

(a) the product of (i) the sum of the Base Rate, the FAC Factor, 
the Environmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment Factor, 
and (ii) the amount of Base Fixed Energy that was made available by Century to Big Rivers for 
Surplus Sales, regardless of whether Big Rivers was able to sell such Energy as Surplus Sales; 

(b) plus the product of (i) the sum of the Base Variable Rate, the 
FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power 
Adjustment Factor, and (ii) the amount of Base Variable Energy that was made available by 
Century to Big Rivers for Surplus Sales, regardless of whether Big Rivers was able to sell such 
Energy as Surplus Sales; and 

(c) less the product of (i) the sum of the Base Variable Rate, the 
FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power 
Adjustment Factor, and (ii) any Base Fixed Energy or Base Variable Energy made available by 
Century to Big Rivers for Surplus Sales that was neither metered at the Point of Delivery nor 
sold by Big Rivers as Surplus Sales. 

Sample calculations of the Avoidable Base Charge are set forth in Exhibit A 

1,1.11 Back-up Energy: For any Hour in a Billing Month, the amount of 
Energy metered at the Point of Delivery during such Hour, less the sum of (i) the Base Demand 
per Hour less Base Curtailed Energy in such Hour, and (ii) any Supplemental Energy metered at 
the Point of Delivery during such Hour; provided, that the amount of Back-Up Energy may not 
be less than zero. 

1.1.12 Back-Up Enerev Charge: As defined in Section 4.4 

1.1.1.3 Base Curtailed Enerev: For any IHour in a Billing Month, the aniount 
of Energy that is either (a) curtailed by Century pursuant to Section 4.13.2, or (3) sold by Big 
Rivers to one or more Third Parties pursuant to (i) Section 4.1.3.3 as Economic Sales, (ii) Section 
10.1 as Surplus Sales, (iii) Section 10.2 as Undeliverable Energy Sales, or (iv) Section 10.3 as 
Potline Reduction Sales. 

1.1.14 Base Demand: 482 MW, or such other amount of electric demand 
agreed in accordance with Section 3.1, integrated over an Hour. 

1.1 .I 5 Base Enerev Charge: As defined in Section 4.2 

1.1.16 Base Fixed Energy: For any Billing Month, the product of (a) the 
Base Demand. (b) the number of Hours in the Billing Month, and (c) 0.98 
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1.1.17 Base Hourlv Energy: For any Hour in a Billing Month, the amount 
of Energy equal to the sum of (a) the Energy metered at the Point of Delivery during such Hour 
less (i) Supplemental Energy and (ii) “Marlcet Energy’’ as defined under the C.entury Retail 
Agreement that was purchased by ICenergy kern Third Party Suppliers for resale to Century, 
each as metered at the Point of Delivery, if any, and (b) Base Curtailed Energy;proikkd, that for 
purposes of calculating Base Hourly Energy, tlie suni of clauses (a) and (b) above during a i y  
Hour shall not exceed the Base Demand per Hour. 

1.1.18 Base Monthly Enerev: The sum of the Base Hourly Energy for all 
Hours of a Billing Month. 

I .  1.19 Base Rate: The rate, expressed in dollars per MWh, resulting from 
the application of the Large Industrial Rate to a load with a 98% load factor, plus $0.25 per 
MWh. 

1 .I 2 0  Base Variable Energy: For any Billing Month, Base Monthly Energy 
less Base Fixed Energy, whether positive or negative. 

1.1.21 Base Variable Rate: The rate shall be expressed in dollars per MWh, 
equal to tlie sum of (i) the “FAC Base” with respect to Big Rivers’ Tariff, (ii) the 
“Environmental Surcharge Base” with respect to Big Rivers’ Tariff, and (iii) the “Purchased 
Power Base” as defined in Appendix A. 

1.1 2 2  Big Rivers: As defined in the Preanible. 

1.1.23 Big Rivers’ Tariff Big Rivers’ Rates, Rules and Administrative 
Regulations For Furnishing Electric Service, as filed with and approved by the I<PSC. 

1.1.24 Billing Month: Each calendar month during the Service Period. 

1.1.125 w: The annual operating and capital budget approved by Big 
Rivers’ Board of Directors that estimates all revenues a id  expenditures of Big Rivers for a 
specified Fiscal Year, as anended and in effect from tiiiie to time. 

1.1.26 Business Day: Mondays through Fridays of each week except legal 
holidays established by federal law in tlie United States of America or state law in the 
Commonwealth of ICentucl<y. 

1.1.,27 Buy-Through Enerey: As defined in Section 2.3.2(b) 

1.1.28 Buv-Throueh Energy Charge: As defined in Section 4.3.2 

1.1.29 Century: As defined in the Recitals 

1.1 3 0  Centurv Guarantee: As defined in the Century Retail Agreement. 

I .  1 .i 1 Centurv Parent: Century Aluminum Company, a Delaware 
corporation, and a parent corporation to Century, 
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1 .,1,,32 Centurv Retail Agreement: As defined in the Recitals 

1,1 .,.I3 Cut-Off Date: As defined in Section 10.3.6. 

1 . I  “34 Economic Reserve: A reserve established by Big Rivers, which may 
be held by Big Rivers or another Person, in an initial principal amount equal to the sum of (a) 
$157 million, and (b) such additional amount as Big Rivers may designate on or prior to the 
consunmiation of the Unwind Transaction, subject to increases or decreases resulting from 
earnings or losses thereon or expenditures therefrom. The aniount designated by Big Rivers 
pursuant to clause (b) above may not exceed (i) an aniount equal to Big Rivers’ unrestricted cash 
on hand following the consummation of the (Jnwind Transaction less $125 million, and (ii) zero 
if Big Rivers shall not have prepaid at least $200 million of obligations owed to R‘IJS debt as part 
of the Unwind Transaction. No additional principal amounts will be contributed by Big Rivers 
to the E,conomic Reserve after the Effective Date. 

1.1,.35 Economic Sales: As defined in Section4,13.3 

1 . I  .36 Effective Date: As defined in Section 6.1 

1.1.37 Electric Services: Electric services including capacity and associated 
Energy and Transmission Services provided by Big Rivers to Kenergy pursuant to this 
Agreement for resale to C,entury. 

1.1.38 m: The flow of electricity denominated in ltwh or MWh. 

1.1 ,,39 Environmental Surcharge: As defined in  Section 4.8.3. 

1.1.40 Environmental Surcharge Factor: With respect to any Billing Month, 
a niontlily environmental surcharge factor, expressed in dollars per MWIi, that is calculated in 
accordance with the “Montlily Environmental Surcharge Factor” as defined in Big Rivers’ 
Environmental Surcharge Rider. 

1,1.41 Environmental Surcharge Rider: The Environniental Surcharge 
Rider to Big Rivers’ Tariff. 

1.1.42 Equity Development Credit: As defined in Section 4.10. 

1.1.4.3 Event of Default: As defined in Section 14.1. 

Ll.44 Excess TIER Amount: The amount of the TIER Adjustment, if 
negative, with respect to any Fiscal Year. 

1,1.45 Excess Reactive Demand Charge: As defined in Section 4.6 

1 . I  .46 Existing Centurv Agreement: As defined in the Recitals 

I . I  .47 m: The Fuel Adjustnient Clause Rider to Big Rivers’ Tariff 

1 . I  .48 FAC Charge: As defined in Section 4.8 1 
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1.1.49 FAC Factor: With respect to any Billing Month, the fuel adjustment 
factor, expressed in dollars per Mvlrh, that is calculated in accordance with the FAC in dollars 
per kWh. 

1.1 S O  m: Federal Energy Regulatory Commission 

1 . I  .5 1 Firm: An obligation to supply Energy subject only to the occurrence 
of an TJncoiitrollable Force. 

1 . I  5 2  Fiscal Year: Tlie fiscal year of Big Rivers 

1.1.53 Goveniniental Authority: Any international, national, federal, state, 
territorial, local or other government, or any political subdivision thereof, and any governmental, 
judicial, public or statutory instrumentality, tribunal, agency, authority, body or entity having 
legal ,jurisdiction over the matter or Person in question, including the IQSC; provided, however 
that the RLJS is not a Governmental Authority for purposes of this Agreement. 

1.1.54 Ilawesville Smelter: The aluminum reduction plant owned and 
operated by Centuy and located in Hawesviile, ICentucIcy, including any expansions, additions, 
improvements and replacements thereof or thereto at the existing site. 

1 . I  "55 Hour or Hourly: A clock hour or per clock hour, respectively. 

1.1.56 Imputed Interest: As defined in Section 4.7.5(e). 

1.1.57 Interruptible Energy: As defined in Section 2.3.2(a)., 

1.1.58 Interruptible Enerev Charee: As defined in Section 4.3.1. 

L.1.59 Interruptible Energy Terms: As defined in Section 2.3.2(a)(i). 

1.1.60 I<enercy/LG&E Contract: As defined in tlie Recitals. 

1.1.61 T(psc: Kentucky Public Service Commission. 

1,1.62 E: IWowatt. 

1.1.63 u: Kilowatt-hour. 

1.1.64 Laree Industrial Rate: Big Rivers' Tariff Rate Schedule No. 7 and all 
applicable rate adjustments thereto but exclusive of (a) the Rebate, (b) tlie FAC Factor and the 
E.nvironnienta1 Surcharge Rider, and (c) any roll-in of costs recovered in the Regulatory 
Account. As of the Effective Dale, the Large Industrial Rate will consist of separate rate 
components for demand and Energy consumption. The Large Industrial Rate subsequently may 
be defined in terms of more than two separate rate components, including, potentially, separate 
rate components for transmission services. For the avoidance of doubt, the Large Industrial Rate 
shall be determined without regard to the effect of the Surcharge, the E.conomic Reserve or the 
Transition Reserve. 
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1.1.65 w: As defined in the Recitals. 

1.1.66 Locltbox Agreement: The Security and Lockbox Agreement to be 
entered into aniong Century, Kenergy, Big Rivers and a depository hank prior to the Effective 
Date with respect to the payment of certain aniounts due by ICenergy to Big Rivers liereunder. 

1.1.67 Marltet Energy: As defined in Section 2..3.2(c) 

1. L68 Market Energy Charee: As defined in Section 4.3.3. 

1.1.69 Marltet Reference Rate: For any Hour, a rate equal to the all- 
inclusive cost, including transmission and related charges on the transmission system of any 
Third Party (expressed in dollars per MWh), that Big Rivers estimates, in its sole discretion 
exercised in good faith, that it would have paid to purchase Energy from a Third Party if there 
had been no curtailment pursuant Section 4.13.2 during such Hour. 

1.1.70 Members: The members of Big Rivers. As of the date hereof, the 
Members of Big Rivers are Jackson Purchase Energy Corporation, Kenergy, and Meade County 
Rural Electric Cooperative Corporation. 

1.1,.71 Model: As definedin Section 1.2(0) 

1.1.72 Monthly Charee: As defined in Section 4.1. 

1.1.73 m: Megawatt. 

1.1.74 m: Megawatt-hour 

1 . I  .75 Net Mareins: Net margins as determined by Accounting Principles. 
For the avoidance of doubt, Net Margins will include all operating and non-operating margins. 

1.1 .,76 Net Proceeds: The proceeds fiom the sale of Energy by Big Rivers to 
Third Parties, net of transaction costs, whenever incurred, and taxes, including Big Rivers’ 
estimated income tax liability on such proceeds without regard to any net operating loss cany- 
forward of Big Rivers existing on the date of the consummation of the Unwind Transaction, 
unless and to the extent Big Rivers reasonably determines that such net operating loss carry- 
forward otherwise would have expired unused. 

1.1.77 New Facilities: As defined in Section 4.7.5(e). 

1.1.78 New Ratepaver: A Non-Smelter Ratepayer which is (i) 
interconnected directly with Big Rivers’ transmission system, and (ii) first receives electric 
service at a location served by a meter required for service at such location which meter was 
installed specifically for new service at such location after the Effective Date. For the avoidance 
of doubt, Southwire Company is not a New Ratepayer. 

1.1.79 New Transaction: The transactions by and between or aniong one or 
more of ICenergy, Century, Alcan and Big Rivers related to the supply of Electric Services to 
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Kenergy under this Agreement and “Electric Services” as defined in the Alcan Wholesale 
Agreement and including the Century Retail Agreement, the Alcan Retail Agreement, 
coordination agreements, loclcbox agreements, and all other related agreements. 

1.1.80 Non-FAC Purchased Power Adiustnient Charge: As defined in 
Section 4.8.2. 

1.1.81 Non-FAC Purchased Power Adiustnient Factor: A rate (expressed in 
dollars per MWh and calculated in accordance with Appendix A in dollars per LWh) for the 
recovery of purchased power costs that are not otlienvise included in the FAC 

1.1.82 Non-Smelter Member Rates: Big Rivers’ tariff rates applicable lo 
sales of electric services to Members for resale to Non-Smelter Ratepayers and all applicable rate 
adjustments thereto but exclusive of (a) the Rebate and (b) the FAC Factor and the 
Environmental Surcharge Rider. For the avoidance of doubt, the Non-Smelter Member Rates 
shall be deterniined without regard to the effect of the Surcharge, the Economic Reserve or the 
Transition Reserve. 

1.1 “83 Non-Snielter Rateuavers: Retail ratepayers of the Members other 
than Century and Alca~i. 

1.1.84 Notice of Inteiruotion: As defined in Section 2.3.2(a)(iii)(l) 

1.1.85 m: Big Rivers’ Open Access Transmission Tariff as filed with 
FERC and found by FE,RC to constitute a reciprocal open access transmission tariff, 

1.1.86 w: Big Rivers and ICenergy. 

I .  1.87 Permitted Interruption: As defined in Section 2,32(a)(iii). 

1.1.88 Person: Any individual, corporation, cooperative, partnership, joint 
venture, association, joint-stock company, limited partnership, limited liability company, limited 
liability partnership, trust, unincorporated organization, RlJS or Gove~nmental Authority. 

1.1.89 Point of Delivery: The existing set of meters at Big Rivers’ Coleman 
substation or such other point of delivery mutually agreed by the Parties and Century. 

1.1.90 Potline Reduction: As defined in Section 10.3.1 

1.1.91 Potline Reduction Sales: As defined in Section 10.3.1 

1.1.92 Potline Reduction Sales Aereement: As defined in Section 10.3.3 

1.1.93 Prime Rate: The then-effective prime comniercial lending rate per 
annum published in the “Money Rates” section of Tl7e Wall Street Jozrrnnl. If The Wall Street 
.lozimnl discontinues publication of the prime commercial lending rate, the Parties and Ceiitury 
shall agree on a mutually acceptable alternative source for that rate. 
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1.1.94 Prudent Utility Practice: Any of the practices, methods, and acts 
engaged in or approved by a significant portion ofthe electric utility industry during the relevant 
time period; or any of the practices, methods, and acts which, in the exercise of reasonable 
judgment in light of the facts lcnown at the time a decision was made, could have been expected 
to accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety and expedition. Prudent UtiIity Practice is not intended to be limited to the 
optimum practice, method, or act to the exclusion of all others, but rather to be any and all 
acceptable practices, methods, or acts generally accepted. 

1.1.95 m: As defined in Section 4.9. 

1.1 “96 Rewlatorv Account: The regulatory account containing purchased 
power costs to be recovered by Big Rivers from the Members with respect to sales to their Non- 
Smelter Ratepayers. 

1.1.97 Response: As defined in Section 2..3.2(a)(ii)(2) 

1.1.98 Restructuring: The occurrence of any of the following: 

(a) the merger, consolidation or other combination of Big Rivers 
or an Affiliate or a Member with any Person (including acquisition of another utility system) if 
following such transaction Big Rivers or its successor would have had sales of Energy to all 
Members or regulated customers on ayro,forttza basis in the prior Fiscal Year in excess of 105% 
of Big Rivers’ actual sales ofEnergy to the Members for such Fiscal Year; 

(b) 

(c) 

the acquisition of Big Rivers; or 

the admission of a new Member if following such admission 
Big Rivers would have had sales of Energy to all Members on a pro ,forma basis in the prior 
Fiscal Year in excess of 105% of Big Rivers’ actual sales of Energy to the Members for such 
Fiscal Year. 

Service. 

organization. 

1.1.99 Restructuring Amount: As defined in Section 16.5.1. 

1.1.100 m: United States Department of Agriculture Rural Utilities 

1.1.101 Scheduled Intenuptible Enerey: As defined in Section 2.3.2(a)(ii)(3). 

1.1 . I  02 m: SERC Reliability Corporation, a regional reliability 

1 ., 1 .I 0.3 Service Period: As defined in Section 2.1. 

1.1,104 Smelters: Century and Alcan. 

1 . I  ,105 Supplemental Energy: As defined in Section 2.3.2. 
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1,1.106 Supplemental Energv Charge: As defined in Section 4.3 

1 . I  . I  07 Surcharge: As defined in Section 4.,11 

1.1 ,, 108 Surplus Sales: As defined in Section IO.  1 ., 1 

1.1.109 System Emergency: Any cessation of operation or reduction in the 
provision or delivery of Electric Services by Big Rivers due in whole or in part to: (a) a 
disconnection of all or a portion of Big Rivers’ system from the hansmission grid (other than as 
a direct result of Big Rivers’ gross negligence or willful misconduct), (b) a system emergency on 
the transmission grid of a Third Party, or (c) the oecurrence of a condition or situation where the 
delivery of Energy to a transmission grid with which Big Rivers is directly interconnected or the 
making available of generation services or Transmission Services which could cause (i) h a m  to 
life or limb or inminent serious threat of harm to life or limb, (ii) material damage to Big Rivers’ 
system or any material component thereof or imminent danger of material damage to property, or 
(iii) other dangerous occurmices that Big Rivers believes, in the exercise of Prudent Utility 
Practice, should be prevented 01 curtailed. 

1,1.110 System Firm: An obligation to supply Energy from: 

(a) 

(b) 

Big Rivers’ owned 01 leased generation facilities, 

Big Rivers’ contract with the Southeastern Power Authority 
(Contract No., 89-00-1501-637), or 

(c) Big Rivers’ Firm power purchase agreements with a term of 
two years or more which were not entered into for purpose of serving a specific non-Smelter 
load, 

in each case subject to the occurrence of an Uncontrollable Force or similar event of force 
majeure, a System Emergency or Big Rivers’ prior satisfaction of the Energy requirements of tlie 
Non-Smelter Members, the Smelters aid Third Parties under power sales agreements entered 
into prior to the making of such obligation to supply Energy. 

Alcan. 

1 . 1 . 1 1 1 ~ :  AsdefinedinSectioii7.1 

1. I .  11 2 Third Party: A Person other than Kenergy, Century, Big Rivers or 

1.1.1 13 Third Partv Supplier(s): As defined in Section 2.,3.2(c) 

1 . , 1 , 1 1 4 ~ :  The quotient for a Fiscal Year of (i) Big Rivers’ interest 
expenses plus Net Margins, divided by (ii) Big Rivers’ interest expenses; in each case, calculated 
in accordance with Accounting Principles. 

1.1.1 15 TIER Adiustment: As defined in Section 4.7,.5. 

1.1.1 16 TIER Adiustment Charge: As defined in Section 4.7.1 
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1.1.1 17 Transition Reserve: A reserve established by Big Rivers, which may 
be held by Big Rivers or anotlier Person, in an initial principal amount equal to $35 million, 
subject to increases or decreases resulting from earnings or losses thereon or expenditures 
therefrom. No additional principal amounts will be contributed by Big Rivers to the Transition 
Reserve after the Effective Date. 

1,1.118 Transmission Charge: As defined in Section 4.5. 

1.1.1 19 Transmission Services: Network transmission services as described 
in the OATT and Ancillary Services. Transmission Services are currently included in the Large 
Industrial Rate but may be unbundled. 

1.1.120 Uncontrollable Force: Any cause beyond the control of the Party 
unable, in whole or in part, to peiforin its obligations under this Agreement which, despite 
exercise of due diligence and foresight, such Party could not reasonably have been expected to 
avoid and which, despite the exercise of due diligence, it has been unable to overcome. 
Examples of events that may constitute the basis of an event which constitutes an 
“Uncontrollable Force” include: acts of God; strikes, slowdowns or labor disputes; acts of the 
public enemy; wars; blockades; insurrections; riots; epidemics; landslides; lightning; 
earthquakes; fires; storms; floods; washouts; arrests and restraints of any Governmental 
Authority; civil or military disturbances; explosions, breakage of or accident to machinery, 
equipment or transmission lines; inability of a Party to obtain necessary materials, supplies 01 
permits due to existing or future rules, regulations, orders, laws or proclamations of 
Governmental Authorities, civil or military; transmission constraints or System Emergencies; a 
forced outage of a generating unit or units preventing the physical delivery of Energy to Kenergy 
for resale to Century; and any other forces which are not reasonably within the control of the 
Party claiming suspension. “Uncontrollable Forces” do not include an insufficiency of funds or 
decline in credit ratings or customary, expected or routine maintenance or repair of plant or 
equipment. Nothing contained herein shall be construed to obligate a Party to prevent or to settle 
a labor dispute against its will. 

1.1.121 Undeliverable Energy Sales: As defined in Section 10.2.1 

1.1. I22 Unwind Transaction: The consunlnlation of the transactions 
contemplated on date of the “Closing” as defined in and pursuant to the Transaction Termination 
Agreement among Big Rivers, LG&E Energy Marketing Inc.,, and Western Kentucky Energy 
Corp. 

1.2 Rules of Interpretation. Unless otherwise required by the context in which any 
term appears: (a) capitalized terms used in this Agreement will have the meanings specified in 
this Article 1 unless the context requires otherwise; (b) the singular will include the plural and 
vice versa; (c) references to “Recitals,” “Articles,” “Sections,” “Exhibits” or “Schedules” are to 
the recitals, articles, sections, exhibits or schedules of this Ageement, unless otherwise 
specified; (d) all references to a particular Person in any capacity will be deemed to refer also to 
such Person’s authorized agents, permitted successors and assigns in such capacity; (e) the words 
“herein,” “hereor‘ and “hereunder” will refer to this Agreement as a whole and not to my 
particular section or subsection hereof; (f) the words “include,” “includes” and “including” will 
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be deemed to be followed by the pluase “without limitation” and will not be construed to mean 
that the exaniples given are an exclusive list of the topics covered; (g) references to this 
Agreement will include a reference to all exhibits and schedules hereto; (h) references to any 
agreement, document or instrument will be construed at a particular time to refer to such 
agreement, document or instrument as tlie same may be amended, modified, supplemented or 
replaced as of such time; (i) the masculine will include the feminine and neuter and vice versa; 
(j) references to any tariff, rate, or order of any Governniental Authority will mean such tariff, 
rate or order, as the sanie may be amended, modified, supplemented or restated and be in effect 
€Toni time to time; (IC) if any action or obligation is required to be taken or performed on any day 
which is not a Business Day, such action or obligation must be performed on the next succeeding 
Business Day; (I) references to an Applicable Law will mean a reference to such Applicable Law 
as the same may be amended, modified, supplemented or restated and be in effect from time to 
time; (ni) all accounting terms not defined in this Agreement will be construed in accordance 
with Accounting Principles; (n) all references to a time of day shall be a reference to the 
prevailing time in Henderson, Kentucky; and (0) the financial and production cost models 
prepared by Big Rivers, including models filed with the IWSC, in connection with the 
application for approval of the Unwind Transaction and the New Transaction (the ‘‘W) have 
been prepared solely by Big Rivers and shall not be used by the Parties or any Governnienta~ 
Authority to construe or interpret any provision of this Agreement. The Parties collectively have 
prepared this Agreement, and none of the provisions hereof will be construed against one Party 
on the ground that it is tlie author of this Agreement or any part hereof: 

1.3 Calculations and Rounding. In malcing any matheiliatical calculation provided for 
or contemplated by this Agreement, the calculation will be made to six decimal places (rounded 
up if the nuineral in the seventh decimal place is five or higher, and rounded down if the numeral 
in the seventh decimal place is lower than five). 

ARTICLE 2 

ELECTRIC SERVICES AND RATES 

2.1 Service Period Oblieations. In accordance with the ternis and conditions of this 
Agreement, Big Rivers will sell and deliver, and ICenergy will purchase, Electric Services for 
resale to Century for a period beginning at 12:OO:Ol A.M. on tlie day next succeeding the 
Effective Date and continuing until 12:OO:OO midnight on December 31,2023, unless the Parties’ 
respective obligations to supply and purchase Electric Services are earlier terminated pursuant to 
the ternis of this Agreement (the “Service Period”). 

2.2 Characteristics of Service. Electric service to be supplied by Big Rivers to 
ICeneIgy under this Agreement for resale to Century shall be nominally three-phase, sixty cycle 
at lG1,OOO volts or as otherwise agreed to by the Parties and Century. The Parties and Centwy 
will mutually agree on limits of the regulation of voltage but at no time may such regulation of 
such limits be inconsistent with standards required by applicable Govemniental Authorities or 
any other organizations that establish reliability and electric operation standards for the region. 
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2.3 Delivery Obligation. In accordance with this Agreement, during the Service 
Period, Big Rivers will deliver at the Point of Delivery to ICenergy for resale to Century Base 
Monthly Energy, Supplemental E.nergy and Back-up Energy., 

2.3.1 Base Monthly Energy. ICenergy may purchase for resale to Century 
in each Hour of the Service Period an amount of Energy up to the Base Demand per Hour. For 
billing purposes, Base Monthly Energy consists of two components: Base Fixed Energy charged 
at tlie Base Rate and Base Variable Energy (which may be either a positive or negative amount) 
charged or credited at the Base Variable Rate. 

2.1.2 Supplemental Energy. “Sup~leniental Energy” shall consist of 
(i) Interruptible Energy purchased by ICenergy from Big Rivers pursuant to Section 2.3.2(a), 
(ii) Buy-Through Energy purchased by Icenergy from Big Rivers and, in turn, by Big Rivers 
from Third Party Suppliers upon tlie interruption of Interruptible Energy, pursuant to Section 
2.3.2(b), and (iii) Market Energy purchased by ICenergy fiom Big Rivers pursuant to Section 
2..3.2(C). 

(a) Interruptible Energy. Kenergy may purchase from Big 
Rivers on a System Firm basis up to 10 MW per Hour of Energy for resale to Century, subject to 
availability, the scheduling requirements and Big Rivers’ right to interrupt the sale and delivery 
of such Energy, all as set forth in this Section 2.,3.2(a) (“Interruptible Enerw”). 

(i) Confirmation. Not less than seven days prior to the 
beginning of each fiscal quarter of the Service Period (or the Effective Date with xespect to the 
initial fiscal quarter of the Service Period), Big Rivers shall provide to ICenergy and Century a 
confirmation setting forth the price or prices and other terms and conditions (“Interruptible 
Enerev Terms”) under which Interruptible Energy may be available during each Hour of the 
subject fiscal quarter. If Big Rivers fails to provide a timely confirmation with respect to any 
fiscal quarter, the Interruptible Energy Terms for the prior fiscal quarter shall remain in effect. 
Big Rivers and Kenergy shall obtain Century’s consent to each confirmation as a condition to 
Big Rivers’ obligation to make Interruptible Energy available to Kenergy for scheduling during 
each fiscal quarter.. 

(ii) Scheduling of Interruptible Energy. The provision of 
Interruptible Energy shall be subject to the following requirements: 

(1) At the request of Century, Kenergy shall submit to 
Big Rivers, no later than 3:OO PM 011 the second Business Day prior to the day of the scheduled 
delivery (or such shorter period agreed to by Big Rivers), a schedule for up to I O  MW of 
Interruptible Energy, in integral multiples of one MW per Hour, for the times and durations 
specified in the schedule. 

(2) Big Rivers shall be under no obligation to accept 
the schedule submitted by ICenergy or to deliver the Interruptible Energy so scheduled, but shall, 
upon receipt of such schedule, notify ICenergy and Century by 9:OO AM of the Business Day 
prior to the day of scheduled delivery of the number of MW, if any, Big Rivers is willing to 
deliver and the hour and duration when the delivery shall take place (the “Response”). 
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( 3 )  Subject to Big Rivers’ rights to interrupt in 
accordance with Section 2.3.2(a)(iii) below, Big Rivers shall sell and deliver the volume of 
Interruptible Emrgy at the time and for the duration specified in the Response (the “Scheduled 
Interruptible Energy“). 

(iii) Interruption of Scheduled Interruptible Energy. The sale 
and delivery of Scheduled Interruptible Energy may be interrupted by Big Rivers at any time (a 
“Pemiitted Interruption”) upon the following terms and conditions: 

(1) Upon a determination by Big Rivers in its sole 
discretion exercised in good faith that all or any portion of the Scheduled Interruptible Energy 
will not be available on a System Firm basis, Big Rivers may implement a Permitted Interruption 
of all or a iy  portion of the Scheduled Interruptible Energy by providing a notice of interruption 
(“Notice of Interruption”) to ICenergy and Century at least 30 minutes in advance of the 
estimated interruption; 

(2) A Notice of Interruption may be made orally but 
shall be followed by facsimile or other electronic means acceptable to Kenergy and Century; and 

Upon an after-the-fact determination by Big Rivers 
in its sole discretion exercised in good faith that all or m y  portion of the Scheduled Interruptible 
Energy was not available on a System Finn basis during a prior hour or hours, and 
notwithstanding that no Notice of Intemption had been issued, Big Rivers may implement 
retroactively a Permitted Intenuption of Scheduled Interruptible Energy for such prior hour or 
hours, to the extent that such Scheduled Interruptible Energy was not available on a System Firm 
Basis. 

Upon meeting the conditions required for a Permitted Interruption, Big Rivers shall have no 
obligation to sell and deliver the amount of Scheduled Intenuptible Energy designated to be 
interrupted in tlie applicable Notice of Interruption. In connection with a Permitted Interruption, 
Big Rivers may provide, but shall not be required to provide, an opportunity for ICenergy to 
acquire Firm Energy, in lieu of the Scheduled Interruptible Energy, for resale to Century 
pursuant to tlie terms and conditions of Section 2.3.2(b) below. In the case of a Permitted 
Interruption that is implemented retroactively, the Energy delivered by Big Rivcrs shall be 
deemed to have been delivered as Backup Energy pursuant and subject to Sections 2.3.3 and 
4.4.1. Big Rivers shall not be limited in the number of times that it may issue a Notice of 
Interruption or may iniplement a Permitted Interruption, or of tlie amount or duration of any 
Permitted Intemption. 

(i) 

(iv) Allocation of Permitted Interruotions. If Kenergy has 
arranged for Scheduled Interruptible E.nergy during any Hour both to ICenergy under this 
Agreement for resale to Centuiy and to ICenergy under the Alcan Wholesale Agreement for 
resale to Alcan, and Big Rivers determines that it will be unable or was unable during any prior 
IHour or Hours to supply the full  amount of Scheduled Interruptible Energy to ICenergy for both 
Centuiy and Alcan, then: 
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(1 j Big Rivers may provide a Notice of Interruption and 
implement a Permitted Intemption to ICenergy with respect to tlie Scheduled Interruptible 
Energy for Century or with respect to “Scheduled Interruptible Energy” as defined in the Alcan 
Retail Agreement, or any combination thereoc and 

(2) Big Rivers may retroactively implement Pemiitted 
Interruptions for any Hour to Kenergy for Century and Alcan in equal amounts, taking into 
consideration any Permitted Interruption to Kenergy that had previously been implemented for 
the same IHour under clause (1) above. 

Interruption, 
Interruption 

(vj Termination of Interruptions. During any period of 
Big Rivers may notify Kenergy and Century of its willingness to terminate the 
and resume tlie delivery of Scheduled Interruptible Energy at the Interruptible 

Energy Terms. Upon notification from Big Rivers terminating the Interruption, Icenergy shall 
purchase from Big Rivers and resell and deliver Scheduled Interruptible Energy to Centuy at tlie 
beginning of the next Hour that starts at least I O  minutes following such notice. 

(bj Buv-Throueh Enerev. Upon each Notice of Interruption, 
Big Rivers may in its sole discretion offer to sell to ICenergy Finn Energy purchased from Third 
Party Suppliers for resale to Century in lieu of tlie interrupted Scheduled Interruptible Energy 
(“Buy-Through Energy”) and the estimated price or prices during the specified Hour or Hours of 
Interruption upon which Big Rivers would supply such Energy. Big Rivers shall provide 
ICenergy and Century not less than ten minutes from the time Century receives verbal Notice of 
Interruption to notify Big Rivers and Kenergy whether Century agrees to purchase Buy-Though 
Energy offered to be supplied by Big Rivers to ICenergy for resale to Century. IJpon Centmy’s 
or Kenergy‘s acceptance of the Buy-Through Energy, the obligation of Big Rivers to provide the 
Buy-Through Energy shall become a Firm service conimitnient. The failure of Century or 
Kenergy to notify Big Rivers of acceptance of tlie Buy-Through Energy during the period 
provided shall constitute a rejection of the Buy-Through Energy, and the Interruption shall 
thereafter be implemented in accordance with the applicable Notice of Interruption and Big 
Rivers shall not have my obligation to supply Kenergy Buy-Through Energy for resale to 
Century during such Interruption. 

(c) Market Energy. Big Rivers acknowledges and agrees that 
ICenergy may acquire Supplemental Energy (other than Interruptible Energy or Buy-Through 
Energy) from either Big Rivers or one or more suppliers other than Big Rivers (“Third Party 
Suupliers”) for resale to Century (“-), upon the request of Century specifying (i) 
tlie requested amount and duration of such Energy, and (ii) all requested prices and material 
terms and conditions. The sale of any Marltet Energy by Big Rivers shall be at the sole 
discretion of Big Rivers and shall be such terms and conditions as Big Rivers and Kenergy shall 
agree. Notling in this Agreement shall be construed to limit the ability of Kenergy to purchase 
Energy or other electric services from Third Patty Suppliers to serve Century. 

(i) The Parties acknowledge and agree that (A) Kenergy shall 
request that Big Rivers provide all Transmission Services necessary to transmit Market E,nergy 
requested by Century from a point of interconnection on Big Rivers’ transmission system to the 
Point of Delivery promptly following such request, (B) the amount of Market Energy transmitted 
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from a point of interconnection on Big Rivers’ system to tlie Point of Delivery would be reduced 
by the applicable system loss factor as provided in the OATT, and (C) Big Rivers shall have no 
liability to Kenergy for denial of Kenergy‘s duly submitted request for reservation of 
Transmission Services., 

(ii) If Century is unable to receive and consune Market Energy 
purchased by ICenergy from Big Rivers or a Third Party Supplier because of an Uncont~ollable 
Force, then upon the request of ICenergy, Big Rivers shall use reasonable commercial efforts to 
sell such Market Energy to other Third Parties for the duration specified by C,entury’s request. 
Big Rivers shall apply all revenues derived from such resale as a credit to Kenergy, net of any 
transmission services charges or related charges or other expenses incurred to male such resale. 

2.3.3 Back-up Energy. Big Rivers shall sell and deliver and Kenergy shall 
purchase Back-Up Energy for resale to Century at the Point of Delivery through purchases of 
Energy at the prices and on the terms and conditions set forth in Section 4.4. 

2,4 [Reserved] 

2.5 Title and Risk of Loss. Title to and risk of loss with respect to Energy provided 
by Big Rivers to Kenergy for resale to Century pursuant to this Agreement will pass from Big 
Rivers to and rest in ICenergy when the same is made available by Big Rivers at the Point of 
Delivery. Until title passes, Big Rivers will be deemed in exclusive control of the Energy and 
will be responsible for any damage or injury caused thereby. After title passes to Century, Big 
Rivers acknowledges and agrees that Century will be deemed in exclusive control of the Energy 
and will be responsible for any damage or injury caused thereby. 

2.6 Performance bv Kenerev. Big Rivers acknowledges and agrees that, to the extent 
Century has a corresponding or related obligation to ICenergy under tlie Centuy Retail 
Agreement, Icenergy’s performance of an obligation under this Agreement is subject to and 
conditioned upon Century’s performance of such corresponding or related obligatioii to ICenergy. 
Big Rivers aclcnowledges and agrees that C,entury may enforce an obligation of Big Rivers under 
this Agreement which corresponds or relates to an obligation of Kenergy to Century under the 
Century Retail Agreement. 

ARTICLE 3 

CHANGES IN DEMAND AND SCHEDULING 

3.1 Change In Base Demand. Big Rivers acknowledges and agrees that Century may 
change the Base Demand for any Fiscal Year only with the written consent of Big Rivers and 
Kenergy. 

3.2 Schedulinrr. Big Riveis aclcnowledges and agrees that: 

(a) Century shall not be required to schedule Base Monthly 
Energy, Buy-Though Energy or Back-Up E.nergy but shall use reasonable commercial efforts to 
inform Big Rivers promptly of any material change in Century‘s intended usage; and 
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(b) In accordance with the OATT, Century shall schedule and 
arrange with Icenergy and Big Rivers no later than 9:OO A.M. on the Business Day immediately 
preceding the day or days of delivery pursuant to the Century Retail Agreement, or as otherwise 
mutually agreed by the Parties, the delivery of lntemptible Energy and Market Energy. 

ARTICL,E 4 

CHARGES AND CREDITS 

4.1 Monthly Charge. Icenergy shall pay Big Rivers the following (the “Monthlv 
Charge“) for tlie Electric Services provided or made available under this Agreement: 

4.1.1 

4.1.2 

4.1.3 

4.1.4 

4.1.5 plus the Excess Reactive Demand Charge calculated pusuant to 

the Base Energy Charge calculated pursuant to Section 4.2, 

plus the Supplemental Energy Charge calculated pursuant to Section 4.3, 

plus tlie Back-Up Energy Charge calculated pursuant to Section 4.4, 

plus the Transmission Charge pursuant to Section 4.5, 

Section 4.6, 

4.1.6 

4.1.7 

4.1.8 
pursuant to Section 4.8.2, 

4.1.9 

4.1.10 

plus the TIER Adjustment Charge calculated pursuant to Section 4.7.1, 

plus the FAC Charge calculated pursuant to Section 4.8.1, 

plus the Non-FAC Purchased Power Adjustment Charge calculated 

plus the Environmental Surcharge calculated pursuant to Section 4.8.3, 

plus or minus the nioiithly amortization of the Restructuring Amount 
calculated pursuant to Section 16.5.1, 

4.1.11 

4.1.12 

4,. 1 1.3 

4.1.14 [Reserved], 

4..1,15 

4.1.16 

4., 1 I 17 

less the Rebate calculated pursuant to Section 4.9, 

less the Equity Development Credit calculated pursuant to Section 4.1 0, 

plus the Surcharge calculated pursuant to Section 4.1 1, 

less the credits calculated pursuant to Section 4.1.3, 

plus or minus other aniounts calculated pursuant to Section 4.14, and 

plus taxes calculated pursuant to Section 4.1 5 
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4.2 
the sum of: 

Base Eiierey Charge. For any Billing Month, the “Base Enerev Charee” shall he 

(a) 

(h) 

the product of Base Fixed Energy and the Base Rate; and 

the product, whether positive or negative, of the Base 
Variable Energy and the Base Variable Rate. 

Sample calculations of the Base Energy Charge at different load factors are set forth in 
Exhibit A. 

4.3 Suuuleinental Enerev Charge. For any Billing Month, the “Suuulemental Energy 
shall he the sum of the charges, whenever determined, for the Interruptible Energy 

Charge, the Buy-Through Energy Charge, and the Market Energy Charge as calculated below. 

4 ,Al  The “Interruutible Energy Charge” shall be the product of (i) the 
quantity of Interruptible Energy metered at the Point of Delivery during the Billing Month and 
(ii) the rate or rates for Interruptible Energy with respect to such Billing Month. 

42.2 The “Buy-Through Energy Charge” shall he the sum of: 

(a) the product of (i) the quantity of Buy-Through Energy 
metered at the Point of Delivery during the Billing Month and (ii) the quotient of (A) the actual 
rate or rates for such Buy-Through Energy that Big Rivers pays to a Third Party Supplier over 
(B) 1.00 less the loss factor set forth in the OATT; and 

(h) all other charges that Big Rivers may he required to pay in 
connection with Buy-Througli Energy, including (i) any and all separate charges for transmission 
services and related services, whenever incurred (including financial transmission rights, 
transmission congestion charges and similar costs or expenses), provided by a Third Party whose 
transmission system is used to transmit Buy-Through Energy purchased from a Third Party to a 
point at which Big Rivers’ transmission system is interconnected with such system, and (ii) any 
amount payable upon termination by reason of default of the supply arrangements between Big 
Rivers and Third Party Suppliers, net of recoveries by Big Rivers from such suppliers with 
respect to the supply of Buy-Through Energy to ICenergy for resale to Century. 

4,3.3 The “Market Energy Charge” shall he the sum of: 

(a) the product of (i) the quantity of Market Energy metered at 
the Point of Delivery during the Billing Month and (ii) the quotient of (A) the actual rate or rates 
for such Market Energy agreed to between Big Rivers and ICenergy, over (B) 1.00 less the loss 
factor set forth in the OATT; and 

(b) all other charges that Big Rivers may he required to pay to 
Third Party Suppliers in connection with Market Energy, including (i) any and all separate 
charges for transmission services and related services, whenever incurred (including financial 
transmission rights, transmission congestion charges and similar costs or expenses), provided by 
a Third Party whose transmission system is used to transmit Market Energy purchased from a 



Thir’d Party to a point at wlficli Big Rivers’ transmission system is interconnected with such 
system and (ii) any amount payable upon termination by reason of default of the supply 
arrangements between Big Rivers and Third Party Suppliers, net of recoveries by Big Rivers 
from such suppliers with respect to the supply of Market Energy to ICenergy for resale to 
Century. 

4.4 Back-up Enerev Charee. For any Billing Month, the “Back-up Enerev Charee” 
shall be the sum of the Hourly charges for Back-up Energy calculated as follows: 

4.4.1 The charge for Back-up Energy supplied in any Hour shall equal tlie 
following: 

(a) to the extent the Back-up Energy was supplied from 
generating facilities owned or controlled by Big Rivers and located within Big Rivers’ 
transmission control area, the charge shall be the product of (i) the amount of such Back-up 
Energy, and (ii) the quotient of (A) a price equal to the greater of (1) the real time Hourly 
locational marginal price at Big Rivers’ interface with Ihe Midwest Independent System 
Operator (or such other pricing reference point that shall be inutually agreed upon by the Parties 
and Big Rivers), and (2) Big Rivers’ system lambda; divided by (B) 1.00 minus the loss factor 
set forth in the OATT; 

(b) to the extent the Back-up Energy was not supplied pursuant 
to Section 4.4.l(a), the charge shall be the product of (i) the amount of such Back-up Energy, 
and (ii) the quotient of (A) a price equal to 110% of the highest Hourly all inclusive cost incurred 
by Big Rivers to acquire any Energy, including such Back-up Energy, and the separate cost, if 
any, whenever determined, of transmission services and related services provided by a Third 
Party whose transmission system is used to transmit Back-up Energy purchased from a Third 
Party to a point at which Big Rivers’ transmission system is interconnected with such system and 
including any imbalance charges or other costs arising from the failure ofa  Third Party Supplier 
to deliver Energy that it is obligated to deliver; divided by (B) 1.00 minus the loss factor set forth 
in the OATT; a id  

(c) to the extent that the amount of Back-up Energy required by 
ICenergy for resale to Century during any h o u  exceeds tlie sum of (x) ten MW pel Hour, (y) the 
amount of Back-Up Energy resulting from deemed Interruption of Scheduled Interruptible 
Energy pursuant to Section 2,3,,2(a)(iii), and (z) the amount of Back-Up Energy resulting from 
tlie non-delivery oIMarlcet Energy purchased by a Third Party Supplier, then the charge for the 
excess amount of Back-up Energy shall be the product of (i) the excess aniount of Back-up 
Energy, and (ii) the greater of (A) $250 per MWh and (B) the price set forth in Section 
4.4.1 (b)(ii). 

Sample calculations of the Back-up Energy Charge are set forth in Exhibit A. 

4.4.2 If during any Hour Big Rivers provides Back-up Energy to ICenergy 
for resale to Century and “Back-up E,nergy” (as defined in the Alcan Wholesale Agreement) to 
Kenergy for resale to Alcan, then the provisions of Section 4.4.1 shall apply to a proportional 
number of MW of Back-Up E,nergy for resale to each of Century and Alcan. 

OtlS East:iG03621 17 9 19 



4.5 Cliaree for Transmission Services and Ancillary Services. For any Billing Month, 
the charge for transmission services and ancillary services (the “Transmission Charee”) shall be 
the sum of the charges, calculated in accordance with tlie OATT, for Transmission Services for 
(a) Base Monthly Energy that are unbundled from the Large Industrial Rate, if any; and (b) 
Supplemental E.nergy, 

4.6 Excess Reactive Demand Charge. For any Billing Month, the “Excess Reactive 
Demand Charee”, if any, shall be the product of$0.1433 and the amount, expressed in kilovars, 
of tlie diKerence, if positive, between: 

(a) the maximum metered reactive demand of C,entury during 
the Billing Month, and 

(b) an amount of kilovars equal to tlie sum o f  

(i) the product of (A) 0.4843, and (B) the maximum hourly 
demand during a Billing Month, denominated in kilowatts, associated with Base Monthly 
Energy, Interruptible Energy, Marlcet Energy, “Marlcet Energy” under the Century Retail 
Agreement that is purchased by Kenergy from Third Party Suppliers for resale to Century, and 
Back-up Energy provided by Big Rivers to ICenergy for resale to Century, but less tlie amount of 
such Iiitenuptible Energy, Market Energy or Back-up Energy that was purchased by Big Rivers 
from Third Parties, and 

(ii) 74,005. 

4.7 TIER Adjustment Cliaree. 

4.7.1 The “TIER Adjustment Charge” shall be, for any Fiscal Year, the 
amount that is the product of the Applicable Percentage and the TIER Ad”justnient if, and only if, 
such TIER Adjustment is a positive amount; provided, Izoweoer, that in no case will the TIER 
Adjustment Charge for any Fiscal Year exceed the amount that is the product of the Base Fixed 
Energy and the maximum additional charge per MWIi set forth below for the applicable Fiscal 
Year: 

Fiscal Years Maximum Additional Charge 
2008-201 1 $1.95 per MWi 
2012-2014 $2.,95 per MWh 
201 5-2017 $3.55 per MWIi 
2018-2020 $4.1 5 per MWi 
202 1-2023 $4.75 per MWi 

If the T1E.R Adjustment shall be negative, there will be an Excess TIER Amount and no TIER 
Adjustment Charge. 

4,7.2 Prior to each Fiscal Year, Big Rivers shall estimate both tlie TIER 
Adjustment and; if the TIER Adjustment is positive, the TIER Adjustment Charge based on tlie 
Budget for such Fiscal Year. Big Rivers shall collect such estimated amount from ICenergy in 
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equal niontlily installments as part of the Monthly Charge for each Billing Month during the 
applicable Fiscal Year. 

4.7..3 Within 45 days following the end of the first, second and third fiscal 
quarters of each Fiscal Year beginning with the first fiscal quarter after the first anniversary of 
this Agreement, Big Rivers shall again estimate the TIER Adjustment and the corresponding 
amount of tlie TIER Adjustment Charge based on a comparison of the Budget and year-to-date 
results of operations, and shall calculate a modified aniount to he collected from, or refimded as a 
credit to, tlie Monthly Charge to Kenergy with respect to service to Century during the remaining 
portion of the Fiscal Year, including any amounts necessary to address any estimated under- or 
over-collection of tlie TIER Adjustment Charge from Kenergy with respect to service to Century 
as compared to the Budget during tlie remainder of tlie Fiscal Year. Big Rivers shall collect or 
credit such modified aniount from Kenergy pursuant to this Agreement in equal monthly 
installments as part of the Monthly Charge for the remaining Billing Months of the subject Fiscal 
Year. 

4.7.4 As soon as Ieasonably practicable but no later than 120 days after tlie 
end of each Fiscal Year, Big Rivers shall calculate the TIER Adjustment and TIER Adjustment 
Charge for such Fiscal Year. Tlie TIER Adjustment Charge for such Fiscal Year shall be 
compared to the aggregate amounts paid by Kenergy in respect of the estimated TIER 
Adjustment Charge for such Fiscal Year, and the difference between such amounts shall he 
iiicluded as a charge or credit, as applicable, in tlie Montlily Charges for the fourtli Billing Month 
of tlie next Fiscal Year. 

4.7.5 The “TIER Adiustnient” shall be the amount of incremental revenue, 
whether positive or negative, calculated with respect to each Fiscal Year after determination of 
Net Margins for such Fiscal Year (excluding amounts payable by Kenergy with respect to or 
relating to tlie revenue that results from tlie TIER Adjustment Charge and tlie “TIER Adjustment 
Charge” as defined in tlie Alcm Wholesale Agreement), that is necessary for Big Rivers to 
receive in order to achieve a TIER of 1.24 for such Fiscal Year; provided, however, that if tlie 
Service Period commences or terminates on a date other than the first or last day of a Fiscal Ye= 
and to give effect to this Section 4.7.5, tlie TIER Adjustment will he calculated on an I-Iourly 
basis only with respect to tlie partial period of the first, second or final Fiscal Yea  oftlie Service 
Period, as applicable. The determination of tlie TIER Adjustment shall be subject to the 
following: 

(a) It shall he assumed that: Big Rivers shall have generated 
additional revenue from service to tlie Menibers for m a l e  to the Non-Smelter Ratepayers as if 
Big Rivers liad increased the Non-Smelter Member Rates by a weighted average of 2.00% in 
2010, another 2.50% in 2018 and another 4.00% in 2021 if and to tlie extent Big Rivers liad not 
prior to or during the year of tlie calculation increased tlie Non-Smelter Member Rates by at least 
such aniounts. The revenues from any roll-in of the costs associated with costs recovered under 
tlie FAC, the Environmental Surcharge Rider or the Regulatory Account that are incoIpoIated 
into base rates comprising a portion of the Non-Smelter Member Rates will not constitute an 
increase in tlie Non-Smelter Member Rates for purposes of this clause (a), and the revenues 
attributable to any such roll-in will be excluded in calculating the percentage of any increases in 
tlie Non-Smelter Member Rates. The expiration or termination of Big Rivers’ Member Discount 
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Adjustment Rider shall be deemed to be an increase in  the Non-Smeltei Member Rates for 
purposes of this clause (a), without regard to whether such expiration or termination occurs prior 
to, on or afier the Effective Date. 

(b) It shall be assumed that: If a Member provides electric 
service to a New Ratepayer with a Firm demand in excess of 15 MW, such Member shall have 
paid to Big Rivers for wholesale Energy purchased and resold to the New Ratepayer at a price 
equal to the greater o f  (i) the amount paid for such service and (ii) an moun t  calculated for the 
same period equal to (A) a rate, expressed in dollars per MWh, resulting from the application of 
the Large Industrial Rate to a load with the New Ratepayer’s load factor, plus $0.25 per MWi, 
plus (B) the sum of the FAC Factor, the Environmental Surcharge Factor, and the Non-FAC 
Purchased Power Adjustment Factor (each calculated on a per MWh basis), plus (C) the 
Surcharge (the Surcharge being calculated on an amount per MWh based on Base Fixed Energy 
for such Fiscal Year) set forth in Section 4.1 1,plus (D) amounts corresponding to the amount per 
MWh paid by ICenergy during the same period for tlie TIER Ad,justment Charge. If a Member 
provides electric service to a New Ratepayer with a Firm demand of 15 MW or less, such 
Member shall have paid to Big Rivers for wholesale Energy purchased and resold to tlie New 
Ratepayer at a price equal to the sum of: (i) tlie Large Industrial Rate, and (ii) the sum of the 
FAC Factor, tlie Environmental Surcharge Factor, and the Non-FAC Purchased Power 
Adjustment Factor (each calculated on a per MWh basis). For purpose of this clause (b), tlie 
revenues produced by any surcharge with respect to a New Ratepayer similar to the Surcharge or 
the “Surcharge” under the Alcan Retail Agreement will he assumed to accrue solely to the 
benefit of the Non-Smelter Ratepayers except to tlie extent such surcharge is paid by or imputed 
to a New Ratepayer pursuant to subclause (A) ofthis clause (b). The assuniptions contained in 
this clause (b) shall not apply with respect to a New Ratepayer that first interconnects with Big 
Rivers’ transmission system during the last three Fiscal Years of the Service Period or following 
notice of termination of this Agreement or the Alcan Retail Agreement., 

(c) It shall be assumed that: Big Rivers’ interest expense shall 
have been reduced by the product of (i) Big Rivers’ average effective interest rate for borrowed 
money for the prior Fiscal Year, and (ii) the aggregate amount of any patronage capital retired by 
Big Rivers to its Members during the Service Period (other than any distribution froiii the 
Economic Reserve or the Transition Reserve or relating to the Surcharge or the “Surcharge” 
under the Alcan Wholesale Agreement), from and after tlie date of such retirement. 

(d) It shall be assumed that: Interest on construction work-in- 
progress relating to the construction of new electric generating facilities or transmission facilities 
shall have been capitalized by Big Rivers if it has tlie right to elect to do so or it is obligated to 
capitalize such interest under Accounting Principles unless a Governmental Authority has 
approved the inclusion of such interest expenses in Big Rivers’ revenue requirements for rate- 
malting purposes or otherwise approved a surcharge for collecting such interest expenses. 

(e) If Big Rivers acquires or constructs non-peaking electric 
generating facilities alone or with others (“New Facilities”), Big Rivers’ interest expenses shall 
not include tlie interest imputed on the debt relating to tlie New Facilities (“Imputed Interest”); 
provided, hoi,vevn, that if a Goverimiental Authority has approved the inclusion of such 
generating facilities in Big Rivers’ revenue requirements for rate-making purposes or otherwise 



approved a surcharge to provide for the recovery ofthe costs of such New Facilities, then actual 
interest expense with respect to such New Facilities shall he included in the TIER calculation to 
the extent recovery is permitted; provided, ,firrllzer, that this clause (e) may not cause the TIER 
Adjustment to become negative. For purposes of determining Imputed Interest, it shall he 
assunied that the New Facilities were financed 80% with debt and 20% with equity Imputed 
Interest shall equal the product of (i) the weighted average interest rate on Big Rivers’ debt for 
the Fiscal Year, and (ii) the amount of debt equal to 80% of the capital invested in the New 
Facilities. 

(f) It shall be assumed that: The Economic Reserve and the 
Transition Reseive shall not generate any revenue or tax liability and the application of fimds 
from the Economic Reserve or the Transition Reserve shall not result in any change in the Net 
Margins of Big Rivers. 

(g) It shall he assumed that: Big Rivers shall have made no 
payment for damages or indenmification to or for the benefit of a Smelter with respect to the 
provision of Electric Services or “Electric Services” as defined in the Alcan Wholesale 
Agreement.. 

(11) It shall he assuiiied that: Big Rivers shall have paid no 
criiiiind penalties with respect to its acts or omissions other than criminal penalties that a 
Governmental Authority has approved the inclusion of in Big Rivers’ revenue requirements for 
rate-making purposes 01’ otherwise approved a surcharge for collecting such penalties. 

(i) It shall he assumed that: Big Rivers shall have received no 
proceeds from the sale of Energy to the wholesale market pursuant to Section 4.13.1 or the 
corresponding section of the Alcan Wholesale Agreement. 

(j) It shall he assumed that: Big Rivers shall have incurred no 
expenses that are iniperniissible for inclusion in rates of electric generation and transmission 
cooperative utilities subject to the jurisdiction of the KPSC for rate-making purposes (currently 
including advertising expenses, branding expenses, charitable contributions and lobbying 
expenses) or specifically disallowed for rate nialung purposes by a Governmental Authority; 
provided, h o ~ ~ e i ~ e r ,  that denial by a Governmental Authority of expense recovery through tlie 
FAC or the Environmental Surcharge Rider shall not constitute an expense that is impermissible 
for inclusioii in rates if the nature of such expense is recoverable in base rates. 

(k) It shall he assumed that: There are no revenues and expenses 
associated with non-regulated businesses of Big Rivers. 

(I) It shall he assumed that: No interest is paid pursuant either to 
Section 5.3 or Section 5.4 or pursuant to the conespoiiding sectioiis of tlie Alcan Wholesale 
Agreement. 

(m) It shall be assumed that: No aniounts have been or are 
payable with respect to Excess Reactive Demand Charges or with respect to “Excess Reactive 
Demand Charges” under the Alcan Wholesale Agreement 
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(n) It shall be assumed tliat: No administrative fee shall have 
been received by Big Rivers as a result of any Surplus Sales, Undeliverable Energy Sales or 
Potline Reduction Sales or sales of Energy pursuant to the corresponding sections of the Alcan 
Wholesale Agreement. 

(0 )  Additional costs related to a change in Big Rivers’ 
depreciation rates may not be included in tlie calculation of the TIER Adjustment unless such 
change lias been approved, consented to or accepted by the IQSC or, if the KPSC no longer lias 
jurisdiction over Big Rivers, by the RUS or any other Governmental Authority having 
jurisdiction over such change, if any. 

(p) It shall be assumed that: The amortization of any 
Restructuring Amount is zero. 

4.7.6 Any proceeds received or transaction costs prepaid by Big Rivers as 
part of or in connection with the consumniation of the Unwind Transaction shall be disregarded 
for purposes of computing tlie TIER Adjustment Charge for tlie Fiscal Year in which the Unwind 
Transaction occurs. 

4.8 Adiustable Cliarees. 

4.8.1 The “FAC Cliaree” shall be the product of the FAC Factor (expressed 
in dollars per MWh) and Base Monthly Energy. 

4.8.2 The ‘T\Ton-FAC Purchased Power Adiustnient Charee” shall be the 
product of the Non-FAC Purchased Power Adjustment Factor (expressed in dollars per MWh) 
and Base Monthly Energy. 

4.8.3 The “Environmental Surcharge” shall be the product of the Montlily 
Environmental Surcharge Factor (expressed in dollars per MWh) and Base Monthly Energy. 

4.9 Rebate. If there is an Excess TIER Amount in any Fiscal Year and Big Rivers 
elects to implement a rebate to its Members in respect thereof, then no later than tlie first day of 
tlie fifth niontli of tlie following Fiscal Year, Big Rivers will credit to Kenergy for furtlier credit 
to Century an amount (the “w) equal to the product o f  

(i) 

(ii) a fraction: 

(1) 
Year: and 

(2) the denominator ofwliich is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of Energy to Members for resale 
to Non-Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the 
aggregate amount of “Base Fixed Energy” as defined in the Alcan Retail 

the Excess TIER Amount, and 

the nuinerator of which is the Base Fixed Energy for such Fiscal 
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Agreement (without regard to whether the Alcan Retail Agreement is then 
in effect). 

4.,10 Equity Development Credit. If there is an Excess TIER Amount in any Fiscal 
Year and Big Rivers does not elect to implement a rebate to its Members, then no later than the 
first day of the fifth month of the following Fiscal Year, Big Rivers will credit against the next 
Monthly Charge an amount (the “Eauitv Development Credit”) equal to the product of 

(i) 

(ii) a fraction: 

(1) 
Year, and 

(2) tlie denominator of which is the sum during the applicable Fiscal 
Year of(Aj Big Rivers’ aggregate sales of Energy to Members for resale 
to Non-Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the 
aggregate amount of “Base Fixed Energy” as defined in the Alcan Retail 
Agreement (without regard to whether the Alcan Retail Agreement is then 
in effect). 

the Excess TIER Amount, and 

the numerator of wliich is the Base Fixed Energy for such Fiscal 

Notwithstanding tlie above, the Equity Development Credit for any Fiscal Year may not exceed 
an amount which would cause the charge for Base Fixed Energy (including Energy cui-tailed 
pursuant to Section 4.1.3.2 or sold to Third Parties pursuant to Section 4.1.3.3 as Economic Sales, 
Section 10.1 as Surplus Sales, Section 10.2 as {Jndeliverable Energy Sales or Section 10.3 as 
Potline Reduction Sales) less the E,quity Development Credit for such Fiscal Year on a per MWh 
basis to be less than (A) the Large Industrial Rate for a customer with a 98% load factor plzr.~ (Bj 
tlie sum of the FAC Factor, the Environmental Surcharge Factor and the Non-FAC Purchased 
Power Adjustment Factor (each calculated on a per MWh basis). 

4.1 1 Surcharee. In addition to any other amounts payable under this Agreement, and 
notwithstanding anything in this Agreement to the contrary, Kenergy shall pay a surcharge (tlie 
“Surcharge”) equal to tlie sum of tlie following: 

(a) As applicable: 

(ij $241,472 each Billing Month from the Effective Date 
through and including December, 201 1; 

(ii) $344,960 each Billing Month from January, 2012 through 
and including December, 2016; 

(iiij $481,188 each Billing Month from January, 2017 through 
tlie expiration of tlie stated Term of this Agreement; plus 

(b) For any Billing Month, the product of (i) Base Fixed Fnergy 
and (ii) $0.60 per MWh;plm 



(c) For any Billing Month, the product of (i) Base Fixed Energy 
and (ii) the number of cents per MW per Hour (which number shall not exceed 60 or be less than 
zero) that Big Rivers’ projected annual average costs per MWh for fuel consumed by Big Rivers 
in its coal-fired generation as set forth in its Budget are greater than the amounts set forth on 
Schedule 4.1 l[&, in each case, for that Fiscal Year relating to such Billing Month. Big Rivers 
shall within 45 days following tlie end of each fiscal quarter compute its actual costs per MWh 
for fuel consumed by Big Rivers’ coal-fired generation in each Billing Month for such fiscal 
quarter and shall calculate (on a fiscal-year-to-date basis in a manner consistent with this Section 
4.11 (c)) an additional amount to be paid by or credited to Kenergy based on such actual costs 
incurred for fuel consumed compared to the amounts set forth in the Budget for such Billing 
Months; provided, any additional amounts to be paid by or credited to ICenergy shall be applied 
to amounts due for the remainder oftlie Fiscal Year under this Section 4.1 I(c). Within 120 days 
of the end of each Fiscal Year, an additional amount shall be credited to Kenergy if necessary so 
that the total amounts paid pursuant to this Section 4.1 I(c) for such Fiscal Year shall not exceed 
an amount equal to the product of Base Fixed Energy for such Fiscal Year and 60 cents per MW 
per How; such amount shall be included as a credit, ifapplicable, in the Montlily Charges for the 
fourth Billing Month of the next Fiscal Year; minus 

(d) For each ofthe first 96 Billing Months, $113,412,. 

The obligation of Kenergy to pay the Surcharge will cease to accrue upon the termination of this 
Agreement. Sample calculations of the Surcharge under Section 4.1 I(c) are set fortli in 
Exhibit A. 

4.12 [Reserved] 

4.13.1 Surplus Sales. Undeliverable Energy Sales and Potline Reduction 
__ Sales. For any Billing Month, Big Rivers shall credit Kenergy (a) the Net Proceeds of any 
Surplus Sales pursuant to Section 10.1 to the extent of the Avoidable Base Charge; and (b) the 
amount of Net Proceeds of any Undeliverable Energy Sales or Potline Reductions Sales to which 
Kenergy is entitled pursuant to Section 10.2 or Section 10.3, respectively, less $0.25 per MWh as 
Big Rivers’ administrative fee in each case. Sample calculations of tlie Net Proceeds from 
Surplus Sales, Undeliverable Energy Sales and Potline Reduction Sales that would be credited to 
Kenergy are set forth in Exhibit A. 

4 , 1 3 2  Curtailment of Purchased Power. For any Billing Month, Big Rivers 
will credit Kenergy for any Hour during such Billing Month an amount equal to the product of 
(a) the Market Reference Rate during such Hour, and (b) tlie amount of Base Demand per Hour 
curtailed, if any, during such Hour in an amount and for a duration mutually agreed among Big 
Rivers, Kenergy and Century pursuant to this Section 4.13.2 and the conesponding section ofthe 
Alcan Wholesale Agreement. If both Century and Alcan agree to tlie curtailment of tlie delivery 
of Base Demand per Hour pursuant to this Section 4 13.2 of tlie C,entury Retail Agreement and 
the corresponding section of the Alcan Retail Agreement, Century and Alcan must notify Big 
Rivers and Kenergy as to whose curtailment shall tale precedence. If Big Rivers is not notified 
as to whose curtailment shall take precedence, the Smelter whose curtailment is largest shall take 
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precedence, and if the amount of cui%ailment by each Smelter is tlie same, then the Smelter 
whose curtailment notice was received by Big Rivers first shall take precedence. Sample 
calculations of credit that would be due to Kenergy for curtailment of purchased power are set 
forth in Exhibit A. 

4.13.3 Economic Sales. For any Billing Month, Big Rivers will credit 
Kenergy 75% of the Net Proceeds that Big Rivers receives in respect of the curtailment of tlie 
delivery of Base Demand per Hour iu an amount and for a duration mutually agreed aniong Big 
Rivers, Kenergy and Century if Big Rivers sells such curtailed Base Demand per Hour to the 
wholesale Energy market (“Economic Sales”); provided, that unless otherwise agreed among Big 
Rivers, Kenergy and Century, (a) the amount of Base Demand per Hour curtailed by Kenergy on 
behalf of Century may not exceed 100 MW per Hour, (b) the nunber of curtailments each year 
shall be limited to twelve, and (c) each curtailinent may not last longer than four Hours, and 
provided,furfher, that Big Rivers shall have no obligation to make Economic Sales until after Big 
Rivers first sells all of its own surplus Energy to the wholesale Energy market. If Kenergy on 
behalf of both Century and Alcan agree to the curtailinent of the delivery of Base Demand per 
Hour pursuant to this Section 4,.13.3 and the corxesponding section of tlie Alcan Wholesale 
Agreement, Century and Alcan must notify Big Rivers and Kenergy as to whose curtailment 
shall tale. precedence. If Big Rivers is not notified as to whose curtailment shall take 
precedence, the Smelter whose curtailment is largest shall tale precedence, and if  the amount of 
curtailment by each Smelter is the same, then the Smelter whose curtailment notice was received 
by Big Rivers first shall tale precedence. Sample calculations of the portion of the Net Proceeds 
from Economic Sales that would be credited to Kenergy are set forth in Exhibit A. 

4.14 Other Amounts. For any Billing Month, any amounts payable pursuant to Section 
10. 1.4, 102.2 or 10.1.7 shall be added to or subhacted as applicable from the calculation ofthe 
Monthly Charge. 

4.15 m. No state or local sales, excise, gross receipts or other taxes are included in 
the charges and credits set forth in this Article 4.. Kenergy shall pay or cause to be paid any such 
taxes which are now or hereafter become applicable to the sale of Electric Services to Kenergy 
under this Agreement. 

ARTlCLE 5 

BILLING 

5.1 Montlilv Invoice. Big Rivers shall bill Kenergy on or before the tenth Business 
Day of each month for tlie Monthly Charge as calculated pursuant to Article 4 based on the sale 
of Electric Services duing the most recently ended Billing Month plus any other amounts then 
due and owing pursuant to this Agreement. Kenergy shall pay or cause to be paid to Big Rivers 
the Monthly Charge and any other amounts due and owing in immediately available funds to an 
account designated in the Locltbox Agreement on the Business Day following the 24th day of the 
month following the Billing Month. For the convenience of the Parties, and to facilitate 
satisfaction of Kenergy’s obligation to Big Rivers, Kenergy has assigned to Big Rivers its right 
to receive payment &om Century under the Century Retail Agreement and its rights to collect 
and enforce collection of such amounts due from Century other than with respect to the “Retail 
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Fee” as defined in  tlie Century Retail Agreement pursuant to the Loclcbox Agreement. Big 
Rivers hereby releases Kenergy from fuidier liability under this Agreement for aniounts subject 
to such assignment to Big Rivers, providedthat such release does not relieve Kenergy of its other 
liabilities or responsibilities under this Agreement. Icenergy shall cooperate with and assist Big 
Rivers with respect to any collections of amounts due from Century to Kenergy which are 
assigned to Big Rivers; provided, that Big Rivers will reimburse Kenergy for any reasonable 
expenses Kenergy incurs in providing such cooperation or assistance, 

5.2 Rialit to Discontinue Service. If Kenergy (or Century on behalf of Kenergy) fails 
to pay any monthly invoice rendered by Big Rivers within tlie time prescribed in Section 5.1, Big 
Rivers may discontinue delivery of any or all Electric Services hereunder upon 120 Hours prior 
written notice to Kenergy and Century of its intention to do so. Big Rivers’ discontinuance of 
such service for non-payment will not in any way affect, diminish or limit tlie obligations of 
Kenergy (or Century on behalf of KeneIgy) to make all payments required under this Agreement 
or tlie Century Retail Agreement, as and when due. 

5.3 Default Interest. If any monthly invoice rendered by Big Rivers is not paid on the 
due date, interest will accrue and become payable by Kenergy to Big Rivers on all unpaid 
amounts at a rate of four percentage points over the Prime Rate conmencing on tlie first day 
after the due date. 

5.4 Pavments Under Protest. If any portion of any monthly statement is disputed by 
Kenergy (or C,entury), tlie disputed amount must he paid, under protest, when due. If tlie 
disputed amount of the payment is found to he incorrect, Big Rivers shall promptly cause to he 
refunded to Kenergy (or to Century on behalf of Kenergy, as applicable) tlie aniount that was not 
then due and payable, together with interest at the Prime Rate commencing on the first day after 
the date of payment and accruing on each day thereafter until the date the refund is made. 

5.5 [Reserved ] 

5.6 No Waiver. No payment made by Kenergy (or Century on Kenergy’s behalf) 
pursuant to this Article 5 will constitute a waiver of any right of Kenergy (or Century) to contest 
the correctness of any charge or credit. 

5.7 No Pavment. In no case shall Big Rivers be obligated to malce a payment to 
Kenergy in connection with tlie application of a credit to Kenergy’s Monthly Charges except to 
tlie extent otherwise expressly provided in Section 10.2. I(a) with respect to IJndeliverable 
Energy Sales. 

ARTICLE 6 

EFFECTIVE DATE AND CONDITIONS 

6.1 Effective Date. The obligations of the Parties under Article 2, Article 3, Article 4, 
Article 5, Section 7.3, Article 8, Article 9, Article 10, Article 11, Article 12, Article 13, Article 
14 and Section 16.5 shall not commence until the Effective Date. The “Effective Date’’ will 
occur on the first date each of the conditions set forth in Section 6.2 has been satisfied in full or 
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waived in writing by tlie Party in whose favor such condition exists (to the extent one or more 
conditions is subject to being waived). 

6.2 Conditions to Occurrence of Effective Date. The following shall be conditions to 
the occurrence of the Effective Date: 

6.2.1 Each of tlie representations and warranties of the Parties contained in 
this Agreement and tlie representations and warranties of Kenergy and Century in the Century 
Retail Agreement will be true and correct as of the date hereof and the Effective Date (as though 
such representations and warranties were made at and as of the date hereof and the Effective 
Date), and each of the Parties shall have received a certificate to such effect from the other Party 
with respect to tlie other Party’s representations and warranties in this Agreement and Big Rivers 
shall have received a certificate to such effect from ICenergy and Century in respect of their 
respective representations and warranties in tlie Century Retail Agreement. 

6.2.2 The Unwind Transaction will have been consummated, including the 
termination ofthe agreements set forth on Schedule 6.2.2. 

6 2 3  Each of the documents and agreements set forth in Schedule 6.2.3 
will have been duly authorized, executed and delivered by the parties thereto, and all conditions 
precedent to tlie effectiveness of such agreements will have been satisfied or waived, and shall, if 
aniended after the date hereof and prior to the Effective Date, be acceptable to Century,. 

6.2.4 [Reserved] 

6.2.5 The Century Guarantee will have been duly authorized, executed and 
delivered by C.entury Parent and be in full force and effect. 

6.2.6 Release documents releasing the liabilities and obligations under the 
documents listed on Schedule 6.2.2 will have been duly authorized, executed and delivered by 
Big Rivers, ICenergy, Alcan, LG&E and Century, as applicable. 

6.2.7 Each Member will have authorized, executed and delivered an 
aniendment to its wholesale power contract with Big Rivers relating to the supply of electric 
service to tlie Member for its requirements (other than in the case of ICenergy, the requirements 
of Century and Alcan) to extend the term of such contract until a date satisfactory to Big Rivers. 

6.2.8 No authorization or approval or other action by, and no notice to or 
filing or registration with, or license or permit from any Person, including any Governmental 
Authority, will be necessary prior to start of the Service Period, other than (i) as may be required 
under Applicable Law to be obtained, given, accomplished or renewed at any time or from time 
to time after tlie Effective Date and which are routine in nature or which cannot be obtained, or 
are not nornially applied for, prior to the time they are required and which Big Rivers has no 
reason to believe will not be timely obtained and in each case wliich do not prevent provision of 
Ekctric Services as described herein, and (ii) with respect to the approval of the IQSC or FERC, 
on the Effective Date, such approvals will have been duly given or issued, received and will be 
in full force and effect and unappealable, and all conditions therein will have been satisfied to the 
extent required to be satisfied by ICenergy or Big Rivers on or prior to the E,ffective Date. 
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6.2.9 The Century Retail Agreement, the Alcan Wholesale Agreement and 
the Alcan Retail Agreement will have been duly authorized, executed and delivered by the 
parties thereto and be in full force and effect and all conditions precedent to the effectiveness 
will have been satisfied or waived other than conditions within the control of Kenergy or 
conditions that automatically will become effective simultaneously with the EEective Date or the 
LJnwind Transaction. 

6 2 1 0  RUS shall have consented to the Unwind Transaction and the New 
Transaction and to all arrangements and agreements required to implement the IJnwind 
Transaction and the New Transaction. 

6.3 Efforts to Satisfy Conditions to Effective Date., Each of the Parties shall use 
commercially reasonable efforts and act in good faith to satisfy all of the conditions set forth in 
Section 6.2 at the earliest practicable date (other than those which the applicable Party agrees to 
waive). At such time as Big Rivers or Kenergy believes such conditions have been satisfied, 
such Pariy shall notify the other Party in writing, The obligations of the Parties under this 
Section 6.3 will continue until the earlier of (a) such time as this Agreement terminates pursuant 
to Section 7.2, and (b) the Effective Date. 

ARTICLE 7 

TERM AND TERMINATION 

7.1 Term. Subject to Section 6.1, this Agreement will become binding on the Parties 
on the date of execution and delivery by the Parties and will remain in full force and effect until 
December 3 1,2023 (the “m), unless earlier terminated pursuant to the terms hereof. 

7.2 Termination Prior to Effective Date. This Agreement may be terminated without 
cost or penalty prior to the occurrence of the Effective Date in accordance with this Section 7.2. 

7.2.1 Termination for Failure to Satisfy Conditions to Effective Date. 
Either Party may terminate this Agreement without cost or penalty by pxoviding five Business 
Days’ prior written notice of termination to the other Party upon the failure of the conditions in 
Section 6.2 to be satisfied in full or waived by the Person in whose favor the condition exists on 
or before [ 1, or such later, date as the Parties may agree, unless any such condition is 
satisfied or waived by the applicable Person within such five Business Day period. 

7.2.2 Termination In Event Unwind Transaction Will Not Be 
Consummated. This Agreement may be terminated by either Party at any time prior to the 
Effective Date upon receipt of notice from LG&E or Big Rivers that either LG&E or Big Rivers 
does not intend to consummate the Unwind Transaction. 

7.2.3 Termination Due to KPSC Modification. If the KPSC issues an order 
on any of the filings by Big Rivers or oiher Persons seelung necessary approvals for the Unwind 
Transaction and the New Transaction that disapproves or changes the pricing or other material 
terms of this Agreement or the Century Retail Agreement or Big Rivers’ ability to recover costs 
from the Smelters or the Non-Smelter Ratepayers other than as contemplated in connection with 
the New Tmnsaction, either Party may terniinate this Agreement without cost or penalty by 
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providing written notice of termination to the other Party and Centuxy no later than thee  
Business Days aftex the first to occur of tlie following: (i) the last date on which a petition for re- 
hearing may be filed if such a petition has not been filed, (ii) the date on which the KPSC issues 
an order denying the request for re-hearing for any petition fox re-hearing that may have been 
filed during tlie allowed period, and (iii) if a rehearing occurs, following the date on which an 
order on rehearing is issued. 

7.2.4 Termination Pursuant to Century Termination. Either Party may 
terminate this Agreement without cost or penalty by providing written notice of termination to 
tlie otliex following receipt by Kenergy of a notice of termination from Century pursuant to and 
in accordance with Section 7.2.3 ofthe Century Retail Agreement. 

7.2.5 Effect of Pre-Effective Date Termination. If this Agreement is 
terminated in accordance with this Section 7.2, Big Rivers and Kenergy acknowledge and agree 
that tlie Existing Century Agreement and the Kenergy/LG&E Contract and all other related 
documents and agreements will continue in full force and effect as if this Agreement had not 
been executed and delivered by the Parties., 

7.3 Termination Aftex the Effective Date. This Agreement niay be terminated after 
the occurrence of tlie Effective Date in accordance with this Section 7.3. 

7.3.1 Termination for Closing of Hawesville Smelter. Either Party may 
texniinate this Agreement as of the date Century terminates tlie C e n t q  Retail Agreement 
pursuant to Section 7.3.1 therein in connection with the termination and cessation of all 
aluminum smelting operations at the Hawesville SmelteI. 

7.3.2 Texniination for Event of Default. This Agreement may be 
terminated following the occurxence and during the continuation of an Event of Default pursuant 
to h t i c l e  14. 

7,3.3 Termination Following ICPSC Order 

(a) Big Rivers niay texminate this Agreement without cost or 
penalty by providing written notice of termination to Kenergy and Century within three Business 
Days of the issuance by the KPSC of an order unconditionally or conditionally approving this 
Agreement and the Century Retail Agreement in connection with the consummation of the 
Unwind Transaction if Big Rivers determines in its business judgment, exercised in good faith, 
that the Unwind Transaction is not in Big Rivers‘ best interests. 

ARTICLE 8 

METERING 

8 1 Metexine Facilities Big Rivers will provide ox cause to be pxovided metering 
facilities at tlie Point of Deliveiy which measure Nouily kW, ItWh, kilovars, kilovar-hours and 
voltage fluctuation spectra. 
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8.2 Reading. Big Rivers will read or cause to be read the meters at the Point of 
Delivery on the last date of each month (or such otlier date as may be agreed upon by the 
Parties). 

8..3 m. Big Rivers will test, or cause to be tested, the calibration of tlie meters at 
the Point of Delivery by comparison of accurate standards at least once every twelve months (or 
more often if so required by Applicable Law) and will give ICenergy and Century not less than 
five Business Days‘ prior notice of such testing. Kenergy and Century will have tlie right to 
observe and participate in all meter tests. Meters registering not more than plus or minus 1% 
inaccurate will be deemed to be accurate (unless Applicable Law establishes a standard more 
stringent than 1%, in which case, tlie more stringent standard will apply). The reading of any 
meter which will have been disclosed by tests to be inaccurate will be corrected for the 60 days 
before such tests (or for such shorter period if applicable) in accordance with the percentage of 
inaccuracy found by such tests. If any meter should fail to register for any period, the Parties and 
Century will maice mutually agreed upon estimates for such period from the best information 
available. If ICenergy or Century requests a special meter test, Big Rivers shall cause such test to 
be conducted; provided, hoti~ever, that if any special meter test made at the request of Kenergy or 
Century discloses that the meters are not more than plus or minus 1% inaccurate, ICenergy or 
Century, as applicable, shall reimburse Big Rivers for the reasonable cost of such test. In all 
other respects, meters through which Big Rivers delivers Energy to ICenergy for resale to 
Century shall be installed, operated, maintained and tested in accordance with all Applicable 
Law and Prudent IJtility Practice. 

ARTICLE 9 

OPERATIONAL MATTERS 

9.1 Operations and Operational Resuonsibility. In carrying out the requirements of 
this Agreement, each Party will comply with the reliability criteria, standards, guidelines and 
operating procedures of any national electric reliability organization, SERC, Applicable Law and 
any regional transmission organization (if applicable), and neither Party will be required to talte 
any action in violation of any thereof: 

9.1.1 Big Rivers will operate and maintain or cause to be operated and 
maintained all of the facilities owned by it on the premises of ICenergy or Century. 

9.1.2 Kenergy will operate and maintain, or cause to be operated and 
maintained, all ofthe facilities and equipment owned by it. 

9.2 Installation and Maintenance of Inkrcoiuiection Equipment. Big Rivers has 
furnished or installed all of the facilities required for the delivery of Energy to the Point of 
Delivery, as well as the 161 ltilovolt transmission lines required between tlie Point of Delivery 
and Century’s electrical substation. Big Rivers shall install and maintain, or shall cause to be 
installed and maintained, any and all interconnection equipment, metering, or substation 
equipment, and other equipment, including switching and protective equipment, necessary to 
enable Kenergy to deliver Energy to Century at the Point of Delivery. Big Rivers will lceep or 
cause to be kept, all such equipment in good working order, condition and repair (ordinary wear 
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and tear excepted) such that all such equipment is capable of operating, consistent with Prudent 
Utility Practice, to the extent necessary to assure sufficient capability to take and use the ElectIic 
Services to be delivered by Big Rivers to ICenergy as provided for in this Agreement. 

9.3 [Reserved.] 

9.4 Curtailment bv Biz Rivers. If Big Rivers determines in accordance with Prudent 
Utility Practice, or in compliance with m y  national electric reliability oIganization, SE-RC, 
Applicable Law aid other regulation, any applicable regional transmission organization, or other 
applicable operating criteria or rules, that a System Emergency has occurred or is imminent, and 
after suspending or reducing deliveries to Persons purchasing interruptible Energy from Big 
RiveIs, Big Rivers may suspend or reduce the delivery of Energy hereunder and may cease to 
make available in whole or in part the Electric Services, in each case to the extent caused by, or 
that Big Rivers determines necessary or prudent under the circumstances to prevent or attempt to 
prevent, or counter or reduce the effects of, such System Emergency. Any curtailment caused by 
a System Emergency (or for any other reason) that cannot be avoided after the suspension or 
reduction of deliveries to Persons purchasing interruptible Energy from Big Rivers will be 
effected in a non-discriiiiinatory manner consistent with Big Rivers’ then-current policies and 
procedures. Big Rivers shall notify Icenergy and Century as to the occurrence or threatened 
occurrence of any System Eiiiergency or other event that may require curtailment, its cause and 
its impact on the delivery of Energy or the provision of Electric Services, as soon as practicable. 
Big Rivers will not be obligated to supply Electric Services to the extent suspended or curtailed 
as a result of the System Emergency. 

9.5 Ownership and Removal of EouiDment. Any and all equipment, apparatus, 
devices or facilities placed 01’ installed, or caused to be placed or installed, by either of the 
Parties hereto (or by Century) on 01 in the premises of the other Party (or Century) to receive 
service under this Agreement shall be and remain the property of the Party (or Century) owning 
and installing such equipment, apparatus, devices or facilities regardless of the mode or manner 
of annexation or attachment to real property of the other. Upon the termination of this 
Agreement or any extension thereof, the owner (including, if applicable, Ceiitury) of any 
equipment, apparatus, devices or facilities on the property of a Party shall have the right to enter 
upon the premises of that Party, and shall, within a reasonable time and at the sole expense of the 
owner, remove such equipment, apparatus, devices or facilities. 

ARTICLE 10 

COVENANTS 

10.1 Surplus Sales. 

10.1 . I  Big Rivers acknowledges and agrees that Century may request Big 
Rivers and Kenergy sell E.nergy which is surplus to Century’s needs by delivering prior written 
notice to Kenergy and Big Rivers (a) identifying the portion of Base Demand per Hour to be sold 
and the associated times and duration of the requested sales, and (b) agreeing to curtail its 
demand per Hour so Century’s actual demand and the Energy sold pursuant to this Section 10.1 
(“Sumlus Sales”) is not expected to exceed the Base Demand per Hour. Big Rivers shall have no 

OI~ISEasl:16036?1l79 33 



obligation to make Surplus Sales if tlie portion of Base Demand per Hour Century requests to be 
sold exceeds tlie Base Demand per Hour or is less than ten MW or not in integral multiples of 
one MW. For tlie avoidance of doubt, Surplus Sales shall not include sales of Economic Sales, 
Undeliverable Energy Sales or Potline Reduction Sales. 

10.1.2 Big Rivers shall use reasonable commercial efforts to make Surplus 
Sales and, to tlie extent consistent with notices from Centuiy to Big Rivers, maximize tlie Net 
Proceeds tbereof. Big Rivers shall have no obligation to use any efforts to make Surplus Sales if 
Big Rivers, in its sole discretion exercised in good faith, estimates the Net Proceeds therefrom 
would be less than $1.00 per MWh in excess of the sun1 of the Base Variable Rate, tlie FAC 
Factor, the Non-FAC Purchased Power Adjustment Factor and the Environmental Surcharge 
Factor (each calculated on a per MWIi basis). Big Rivers will not have any obligation to 
Kenergy to marlcet or resell Energy pursuant to this Section 10.1 (a) until Big Rivers first has 
sold 01’ elected not to sell all amounts of its own surplus Energy, or (b) if Big Rivers is unable to 
sell any or all Energy as a result of transmission constraints (whether on or off Big Rivers’ 
transmission system) or other constraints, including constraints imposed by Applicable Law,. 

10.,1.,3 For the avoidance of doubt, nothing in this Section 10.1 shall relieve 
Icenergy of its obligation for the Base Energy Charge or the TIER Adjustment Charge or any 
other portion of the Monthly Charge pursuant to Article 4. 

10.1.4 For any applicable Surplus Sale, (i) Kenergy shall pay Big Rivers any 
excess of Big Rivers’ actual income tax liability relating to such Surplus Sale over tlie estimated 
income tax liability for such Surplus Sale that was used for purposes of calculating the Net 
Proceeds on such Surplus Sale, and (ii) Big Rivers shall pay to Kenergy any excess of Big 
Rivers’ estimated income tax liability for such Surplus Sale that was used for purposes of 
calculating the Net Proceeds on such Surplus Sale over the actual income tax liability of Big 
Rivers relating to such Surplus Sale. 

10.2 Undeliverable Enerev Sales. 

10.2.1 If Century notifies Big Rivers and Kenergy of the occurrence of 
(i) any event which results in damage to or destruction of plant or equipment that renders all or a 
portion of tlie Hawesville Smelter unfit for normal use and limits Century’s ability to engage in 
aluminum reduction operations thereat; (ii) Century’s demand is initially reduced by at least 50 
MW per Hour or more as a result thereof; (iii) such limitation is expected to continue for a period 
of 48 consecutive hours or longer; and (iv) the proximate cause of such casualty is not an 
intentional misconduct or willful misconduct of Century or any of its Affiliates, Big Rivers shall 
use reasonable commercial e€forts to sell an amount of Energy up to the corresponding reduction 
in Century’s demand as a result of such event during the continuance of such limitation, subject 
to the same terms, conditions and limitations as set forth for Surplus Sales in Section 10.1. The 
sales of Energy described in this Section 10.2 shall be referred to as “Undeliverable Energy 
Sales.” Century may provide such notice orally if followed promptly by written notice. Big 
Rivers shall use reasonable conmiercial eKorts to ma le  such Undeliverable Energy Sales and, to 
the extent consistent with notices from Century to Big Rivers, maximize the Net Proceeds 
thereof. 
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(a) For a period of up to six months from tlie date of the 
occurrelice of such event, all of the Net Proceeds of any such sales (less tlie administrative fee 
pursuant to Section 4.1.3.1) shall be credited against tlie Monthly Charge 01, if in excess of tlie 
Monthly Charge otherwise applicable, such excess shall be paid to Century. Upon Century 
providing a certificate representing that tlie event can not be remedied with reasonable diligence 
within six months, Iknergy’s rights under this Section 10.2 shall be extended for an additional 
period up to three months. 

(b) Upon expiration of the period of ICenergg’s rights under this 
Section 10.2, Big Rivers shall not have any obligations to sell Energy to a Third Party which 
otherwise would be available for purchase by Century hereunder except as otherwise expressly 
required pursuant to Section 4.13.3 as Economic Sales, Section lo.,] as Surplus Sales, or Section 
10.3 as Potline Reduction Sales. Undeliverable Energy Sales may not be greater than Base 
Deniand per Hour. 

(c) If the circumstances described in clauses (i), (ii), and (iv) of 
this Section 10..2.1 do not continue for a period of 48 consecutive hours or longer, such sales of 
Energy will be treated as Surplus Sales under Section 10.1 unless Section 10.3 applies. 

10.2.2 For any applicable IJndeliverable Energy Sale, (i) Kenergy shall pay 
to Big Rivers any excess of Big Rivers’ actual income tax liability relating to such Undeliverable 
Energy Sale over tlie estimated income tax liability for such Undeliverable Energy Sale that was 
used for purposes of calculating tlie Net Proceeds on such Undeliverable Energy Sale, and (ii) 
Big Rivers shall pay to Kenergy, upon ICenergy’s receipt of such payment from Big Rivers, any 
excess of Big Rivers’ estimated income tax liability for such Undeliverable Energy Sale that was 
used for purposes of calculating tlie Net Proceeds on such Undeliverable Energy Sale over tlie 
actual income tax liability of Big Rivers relating to such Undeliverable Energy Sale. 

10.3 Potline Reduction Sales 

10.3.1 At tlie request of Kenergy, Big Rivers shall sell 115 MW (plus or 
minus 10 MW) per Hour to Third Pru-ties (such sales of Energy are referred to as ‘‘m 
Reduction Sales”), such aniount subject to Section 10.3.2 below, on either a Firm basis or a 
System Firm basis concurrently with delivery of not less than 30 days’ prior notice from Century 
to ICenergy and Big Rivers (which notice Kenergy and Big Rivers shall keep confidential) if (i) 
Century has ceased or will cease all aluniinum smelting operations on one and only one of its 
potlines at tlie Hawesville Smelter (a “Potline Reduction”); (ii) Century is reasonably likely to be 
able to continue aluminum smelting operations with respect to all of its other potlines at the 
I-Iawesville Smelter as a result of the cessation of aluminum smelting operations on tlie potline 
referred to in clause (i); (iii) Century in good faith reasonably estimates the duration of such 
cessation will equal or exceed 12 months; and (iv) no Potline Reduction Sales have been made 
for a period of twelve consecutive months prior to tlie date of such notice. Such notice also shall 
state the requested duration of the sales of Energy and must be accompanied by a certificate of 
an officer of Century Parent cei-tifying as to the matters set forth in clauses (i), (ii), (iii): and (iv) 
above. 
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10.3.2 CentuIy, ICenergy and Big Rivers shall reasonably cooperate on a 
schedule for the graduated reduction and, in the case of a potline restoration, the graduated 
increase in the demand effected pursuant to Section 10.3.1 in such amounts and over a period of 
time as is mutually satisfactory. 

10.3..3 Icenergy may not withdraw its request for Potline Reduction Sales to 
the extent that Big Rivers bas a legally binding agreement with a Third Party for Potline 
Reduction Sales (a “Potline Reduction Sales Ameement”), provided that Big Rivers 
acknowledges and agrees that Century may at any time increase demand pursuant to Section 
10.32 and assume responsibility for acquiring Market Energy required during the remainder of 
the Potline Reduction Sales Agreement. 

10.3.4 Big Rivers shall use reasonable conimercial efforts to mdce Potline 
Reduction Sales and, to the extent consistent with notices from Century to Big Rivers, maximize 
the Net Proceeds thereof” Big Rivers will not have any obligation to market or resell Energy 
pursuant to this Section 10.3 (i) until Big Rivers first has sold or elected not to sell all amounts of 
its own surplus Energy available for sale or (ii) to the extent Big Rivers is unable to male Potline 
Reduction Sales as a result of transmission constraints (whether on or off Big Rivers’ 
transmission system) or other constraints, including constraints imposed by Applicable Law. 

10..3.,5 Icenergy and Big Rivers shall consult with Century and agree on the 
Potline Reduction Sales that will be made on a Firm basis or a System Firm basis and the terms 
of sanie. To the extent Icenergy request the Potline Reduction Sales be made on a Firm basis, 
ICenergy agrees that i f  during the term of such sale or sales Big Rivers is required to purchase 
replacement Energy or otherwise mdce payments to meet such Potline Reduction Sales on a Finn 
basis, Kenergy will reimburse Big Rivers the full cost of such actions and indemnify Big Rivers 
for any costs, obligations or liabilities incurred by Big Rivers, including liabilities to Third 
Parties. 

10.3.6 All of the Net Proceeds of any Potline Reduction Sales (less the 
administrative fee pursuant to Section 4.13.1) shall be credited against the Monthly Charge from 
the effective date of the notice pursuant to Section 10.3.1 until the Cut-Off Date or; if such 
amount is in excess of the Monthly Charge otherwise applicable, such excess shall be paid to 
Kenergy for payment to Century. The “Cut-Off Date” shall mean the earliest to occur of (a) the 
first day of the 49th Billing Month after the effective date of the notice given under Section 
10.3.1, (b) a date specified in a written notice, if any, by Century to Kenergy and Big Rivers, (c) 
the earlier of the date (i) one year after the date Century conmences smelting operations with 
respect to one or more pots on the previously suspended potline or (ii) all Potline Reduction 
Sales Agreements have been terminated or expired after Century commences smelting operations 
with respect to one or more pots on the previously suspended potline. Sales of Energy after the 
Cut-Off Date shall be Surplus Sales pursuant to Section 10.1 and not Potline Reduction Sales 
pursuant to this Section 10.3. Kenergy agrees that it shall not be permitted to extend the term of 
Potline Reduction Sales beyond forty-eight months, provided that nothing in this Section 10.3.6 
shall preclude Kenergy from providing a new notice under Section 10.3.1 after aluminum 
smelting operations at the suspended potline have been restored, subject to Section 10.,3 .l(iv) 
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10,,3.7 For any Potline Reduction Sale, (i) ICenergy sliall pay to Big Rivers 
any excess of Big Rivers’ actual income tax liability relating to such Potline Reduction Sale over 
tlie estimated income tax liability for such Potline Reduction Sale that was used for purposes of 
calculating the Net Proceeds on such Potline Reduction Sale, and (ii) Big Rivers shall pay to 
ICenergy any excess of Big Rivers’ estimated income tax liability for such Potline Reduction Sale 
that was used for purposes of calculating the Net Proceeds on such Potline Reduction Sale over 
the actual income tax liability of Big Rivers relating to such Potline Reduction Sale. 

10,3.8 For Ihe  avoidance of doubt, (i) Potline Reduction Sales shall not 
include Surplus Sales, Economic Sales or Undeliverable Energy Sales; (ii) nothing in this 
Section 10.3 shall be construed to relieve Century of its obligation with respect to the Base 
Monthly Charge, the TIER Adjustment or other components of the Monthly Charge payable 
pursuant to Article 4; and (iii) nothing in this Agreement precludes Undeliverable Energy Sales 
under Section 10.2 from becoming Potline Reduction Sales if all conditions of this Section 10.3 
are met. 

10.4 C e n W  Retail Aereement. ICenergy covenants tliat: 

10..4.1 it will at all times fully perform and discharge all of its obligations 
under tlie Century Retail Agreement, and under any transmission agreement pursuant to which 
aniounts of Energy are delivered directly or indirectly to Kenergy for sale and transmission to 
Century; 

10.4.2 it will not resell any Electric Services purchased from Big Rivers 
under this Agreement to any user other than Century, except as expressly permitted in this 
Agreement or with the prior written consent of Big Rivers, wliich may be withheld by Big Rivers 
in its sole discretion, and shall require tliat any Energy that Kenergy purchases from Big Rivers 
under this Agreement and resells to Century must be consumed by Century in connection with 
the operation of its Hawesville Smelter; 

10.4.3 it will not take any action or support any action by others that in any 
manner would impede ICenergy’s ability to fulfill its obligations to Big Rivers under this 
Agreement nor will it amend or niodifi the Century Retail Agreement, including with respect to 
(i) tlie rates, terms and conditions for service; (ii) the “Base Monthly Energy,” “Supplemental 
E,nergy,” or “MarI<et Energy” under the Century Retail Agreement; (iii) Century’s payment 
obligations; or (iv) the term of the Century Retail Agreement without the prior written consent of 
Big Rivers; 

10.4.4 it will not waive conipliance by Century with any of its obligations 
under the Century Retail Agreement, fail to fully enforce the Century Retail Agreement against 
Century, 01’ act in any manner tliat would adversely affect Kenergy’s ability to fulfill its 
obligations under this Agreement; 

10.4.5 it will provide to Big Rivers all notices of default received or sent by 
Kenergy pursuant to the Century Retail Agreement; 
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10.4.6 it will not temiinate the Century Retail Agreement if the termination 
would be a breach by Icenergy thereof (including rejection of the agreement in bankruptcy or 
reorganization proceeding); 

10.4.7 it will not terminate the Century Retail Agreement for breach by 
Century without providing Big Rivers notice of such Century breach and a reasonable 
opportunity for Big Rivers to cure such Century breach, if it should elect, in its sole discretion, to 
do so. Big Rivers' opportunity to cure will extend, at a minimum, for a period of not less than 
ten Business Days after the later of (i) the applicable period of time available for a cure by 
Century under the Century Retail Agreement, or (ii) notice of the breach by Century is delivered 
by Kenergy to Big Rivers; and 

10.4.8 it will not assign or transfer (by operation of law or otherwise) any 
rights or interests that it may have in the Century Retail Agreement to any Person without (i) 
subject to Section 16.2, first obtaining tlie written consent of Big Rivers, which consent will not 
be unreasonably withheld or delayed, and (ii) causing the transferee of the Century Retail 
Agreement to assume and agree to perform all of Icenergy's obligations under this Agreement 
wliich arise following that assignment or transfer. 

10.5 Refund of Income Tax Estimated for Net Proceeds. Big Rivers shall return to 
Kenergy for tlie benefit of Century m y  income taxes deducted in calculating the Net Proceeds of 
a sale of Energy by Big Rivers which Big Rivers ultimately detmmines are not required to be 
paid due to the application of a net operating loss carry-forward of Big Rivers that existed on the 
Effective Date and that otherwise would have expired unused. 

10.6 Mitieation of Uncontrollable Force. Kenergy covenants that (a) if there is an 
Uncontrollable Force that prevents Big Rivers from delivering or Kenergy fsoin receiving any 
Electric Services as required under this Agreement, Icenergy shall use reasonable commercial 
efforts to obtain Energy and related services &om a Third Party Supplier for sale and delivery to 
Century as required under tlie Century Retail Agreement, and (b) Icenergy will take such other 
actions as are reasonably necessary to avoid a breach or default under the Century Retail 
Agreement that might, if not cured as required by that agreement, result in Century's invocation 
of any of tlie remedies set forth in Article 14 of the Century Retail Agreement. 

ARTICLE 11 

UNCONTROLLABLE FORCES 

1 I .  1 Occurrence of an Uncontrollable Force. No Party will be considered to be in 
breach or default in tlie perforinance of any of its obligations under this Agreement if the failure 
of performance is due to an Uncontrollable Force, except as otherwise provided in this Article 
11 I If either Party is unable, in whole or in part, by reason of Uncontrollable Force to carry out 
its obligations, then the obligations of the Parties, to the extent that they are affected by such 
IJncontrollable Force, will be suspended during the continuance of any inability so caused, but 
for no longer period. A Party will not be relieved of liability for failing to perform it such failure 
is due to causes arising out of its own negligence or willful acts or omissions. 

OHS E~1:160362117 9 38 



11.2 Mitigation. A Party rendered unable to fulfill any obligation by reason of an 
Uncontrollable Force shall exercise due diligence to remove or remedy such inability as 
promptly as reasonably possible. Nothing contained herein may be construed to require a Party 
to prevent or to settle a labor dispute against its will. 

11.3 Notice of Uncontrollable Force. A Party shall notify the other Party at the earliest 
practicable time followhg (i) the occurrence of any Uncontrollable Force which renders such 
Party incapable of performing hereunder or (ii) the time at which such Party has reason to expect 
that such an Uncontrollable Force is imminent. ICenergy also shall notify Big Rivers if it 
receives notice from Century that Century anticipates that it will be unable to perform its 
obligations to ICenergy under any contract or agreement that affects Kenergy’s performance 
under this Agreement due to an Uncontrollable Force and Big Rivers is not an additional 
addressee of such notice. 

11.4 Pavnient Oblieations. Notwithstanding anything in this Agreement to the 
contrary, the occurrence of an IJncontrollable Force shall not relieve Kenergy of its payment 
obligations under Article 4, including its payment obligations with respect to the Base Energy 
Charge. 

ARTICLE 12 

REPRESENTATIONS AND WARRANTIES 

12.1 Representations and Warranties of Big Rivers. Big Rivers hereby represents and 
warrants to Kenergy as follows: 

12.1.1 Big Rivers is an electric generation and transmission cooperative 
corporation duly organized and validly existing and in good standing under the laws of the 
Commonwealth of Kentucky, and has the power and authority to execute and deliver this 
Agreement, to perform its obligations hereunder, and to cany on its business as it is now being 
conducted and as it is contemplated hereunder to be conducted during the Term hereof. 

12.1.2 The execution, delivery and performance of this Agreement by Big 
Rivers have been duly and effectively authorized by all requisite corporate action. 

12.2 Representations and Warranties of Kenergy.. Kenergy hereby represents and 
wanants to Big Rivers as follows: 

12.2.1 ICenergy is an electric cooperative corporation duly organized, 
validly existing and in good standing under the laws of the Commonwealth of Kentucky, and has 
the power and authority to execute and deliver this Agreement, to perform its obligation 
hereunder, and to carry on its business as such business is now being conducted and as is 
contemplated hereunder to be conducted during the Term hereof. 

12.2.2 The execution, delivery and performance of this Agreement by 
Kenergy have been duly and effectively authorized by all requisite corporate action 
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ARTICLE 13 

ADDITIONAL AGREEMENTS 

13,1 Regulatory Proceedings. 

13.1.1 IQSC Jurisdiction. Nothing in this Agreement shall limit or expand 
the jurisdiction of the KPSC over Big Rivers, Kenergy or the rates, terms and conditions of 
Electric Service to Icenergy. 

13.1.2 Notice of Material Filings. Big Rivers shall provide to Kenergy and 
Century a copy of any filing with the ICPSC or FERC that seeks a change in Big Rivers’ tariff, or 
relief authorized by KRS 278..020, KRS 278.030, KRS 278.212, ICRS 278.218, I(RS 278.300, 
ICRS 278.183 or 807 ICAR 5:056. 

13.2 Audit Riehts. 

13.2.1 ICenergy will permit Big Rivers to audit, upon reasonable notice, at 
its own expense, at a mutually agreeable time, all infoimation in the possession of K.energy 
relating to its service to Century under the Century Retail Agreement, including scheduled usage, 
meter records and billing records. Kenergy shall retain all documentation applicable to service 
to Century under the Century Retail Agreement for a period of three years beyond the date of the 
service. Nothing in this Section 13.2 sliall obligate Kenergy to disclose attorney-client 
privileged information. 

1.3.2.2 Big Rivers will permit Kenergy and Century to audit, upon 
reasonable notice, at its own expense, at a mutually agreeable time, all information in the 
possession of Big Rivers relating to its service to Icenergy under this Agreement, including 
scheduled deliveries, meter records, billing records, records related to payments made by 
Century to Big Rivers pursuant to the assignment described in Section 5.1, and such other 
documents related to payment for and determination of the amount of Electric Services supplied 
by Big Rivers and delivered to Kenergy for resale and delivery to Century and the appropriate 
classification of such Energy. Big Rivers shall retain all documentation applicable to service to 
Kenergy under this Agreement for a period of t h e e  years. 

13.,3 [Reserved.] 

13.4 
forth in Appendix B. 

Patronaee Cauital. Big Rivers shall aniend its bylaws to adopt the provisions set 

13.5 [Reserved.] 

13.6 Negotiation of Replacement Ameement. If this Agreement has not been 
terminated earlier, Big Rivers shall negotiate in good faith with Kenergy and Century, no later 
than January 1, 2023, concerning rates and terms and conditions for new power supply 
arrangements following the expiration of this Agreement on December 31,2023. 
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13.7 Entitlement to Laree Industrial Rate. If this Agreement temiinates pursuant to a 
closure of the Hawesville Smelter as set forth in Section 7.,3.1 and Century continues non- 
smelting operations, Big Rivers acknowledges and agrees that Century will be entitled to be 
served by Icenergy under the Large Industrial Rate; provided, howwer, the capacity and 
associated Energy served under the Large Industrial Rate shall not exceed 15 MW. 

13.8 Unbundling. Unless required by Applicable Law, Big Rivers will not seek to 
amend the Large Industrial Rate: 

(a) To create unbundled services if unbundling those services 
alone would result in a more than $1 million of additional revenue to Big Rivers; and 

(b) In a manner which results in  categories of OATT costs being 
charged to Kenergy which C,entury is responsible for under the Century Retail Agreement and 
which are utilized by but not charged to the Non-Smelter Ratepayers. 

13.9 Not Exclusive Service Arraneement. Nofiing in this Agreement may be 
construed (i) to limit the ability of Kenergy to purchase capacity, Energy or other services from 
Persons other than Big Rivers to serve Century, or (ii) to aniend, waive or otherwise alter the 
terms of Big Rivers’ plan of reorganization, as modified June 1, 1998, or agreements relating 
thereto regarding the supply obligation of Big Rivers after July 17, 1998, for wholesale power 
required by Kenergy to provide Electric Service to Century or Alcan. 

ARTICLE. 14 

EVENTS OF DEFAULT: REMEDIES 

14.1 Events of Default. Each of the following constitutes an “Event of Default” under 
this Agreement: 

14.1.1 Failure by a Party to make any payment in accordance with this 
Agreement within three Business Days following the non-performing Party’s receipt of written 
notice of the non-performing Party’s default in its payment obligation; 

14.1.2 Failure of a Party to perform any material duty imposed on it by this 
Agreement (other than a failure to make a payment when due) within 30 days following the non- 
performing Party’s receipt of written notice of the non-performing Party’s breach of its duty 
1iereundeI.; 

14.1.3 Any attempt by a Party to transfer an interest in this Agreement other 
than as permitted pursuant to Article 16; 

14,.1.4 The occurrence and continuance of an “Event of Default” under the 
Century Retail Agreement; 

14.1.5 Any filing of a petition in bankruptcy or insolvency, or for 
reorganization or arrangement under any banlcruptcy or insolvency laws, or voluntarily taking 
advantage of any such laws by answer or otherwise or the commencement of involuntary 
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proceedings under any such laws by a Party and such petition has not been withdrawn or 
dismissed within 60 days after filing; 

14.1 “6 Assignment by a Party for the benefit of its creditors; 

14.1.7 Allowance by a Party of the appointment of a receiver or trustee of 
all or a material part of its property and such receiver or trustee lias not been discharged within 
60 days afler appointment; or 

14.1.8 Failure, inability or refusal of Kenergy to cure a breach or default by 
Kenergy under the Century Retail Agreement which gives rise to a termination of the Century 
Retail Agreement, or any termination by Kenergy of the Century Retail Agreement in breach or 
default thereof, 

l4.,2 Remedies. General. Except as otherwise provided in this Agreement, following 
the occurrence and during the continuance of an Event of Default by either Party, the non- 
defaulting Party may, in its sole discretion, elect to terminate this Agreement upon written notice 
to the other Party, or to seek enforcement of its terms at law or in equity. Unless otherwise 
provided herein, remedies provided in this Agreement are cumulative, unless specifically 
designated to be an exclusive remedy and nothing contained in this Agreement may be construed 
to abridge, limit, or deprive either Party of any means of enforcing any remedy either at law or in 
equity for the breach or default of any of the provisions herein provided that: 

14.2.1 UNDER NO CIRCIJMSTANCE WILL. EITHER PARTY OR ITS 
RESPECTIVE AFFILIATES, DIRECTORS, OFFICERS, MEMBERS, MANAGER, 
EMPLOYEES OR AGENTS BE LIABLE FIEREUNDER TO THE OTHER PARTY, ITS 
AFFILLATES, DIRECTORS, OFFICERS, MEMBERS, MANAGERS EMPLOYEES OR 
AGE.NTS WHETHER IN TORT, CONTRACT OR OTHERWISE FOR ANY SPE.CIAL, 
INDIRECT, PUNITIVE, EXEMPLARY OR CONSEQUENTIAL DAMAGES, INCLJJDING 
LOST PROFITS. EACH PARTY’S LIABILITY HEREUNDER WILL BE LIMITED TO 
DIRECT, ACTUAL DAMAGES. THE EXCLUSION OF ALL OTHER DAMAGES 
SPECIFIED IN THIS SECTION IS WITHOUT REGARD TO THE CAUSE OR CAUSES 
RELATING THERETO. THIS PROVISION WILL SURVIVE TERMINATION OF THIS 
AGREEME,NT. 

14.,2.2 Neither Party may terminate this Agreement as a result of an “Event 
of Default” under the Century Retail Agreement if the actions or omissions of Icenergy caused 
such “Event of Default”; provided, that either Party may terminate this Agreement if the Century 
Retail Agreement is terminated for any reason. 

14.2.3 Unless otherwise provided herein, if a Party is in breach of its 
obligations under this Agreement but such breach does not constitute, or would not with the 
passage of time or the giving of notice constitute, an Event of Default and this Agreement does 
not provide any other remedy therefor, if such breach has not been cured by the breaching Party 
within 60 days after receiving written notice from the non-breaching Party setting forth, in 
r,easonable detail, the nature of such breach, the non-breaching Party may bring a claim for 
money damages with respect to such breach and exercise its rights under Section 15.2, but will 
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not be entitled to terminate, or seek to terminate, this Agreement, or suspend performance of its 
obligations and duties hereunder as a result of such breach 

ARTICLE 15 

DISPUTE RESOLUTION 

15.1 Resolution Meetings. If a dispute arises between tlie Parties concerning the ternis 
or conditions of this Agreement, tlie duties or obligations of tlie Parties under this Agreement, or 
the implementation, interpretation or breach of this Agreement, either Party may request in 
writing a meeting among an authorized representative of each of the Parties and, if applicable, 
Century to discuss and attempt to reach a resolution of tlie dispute. Such meeting will take place 
within ten days or such shorter or longer time as agreed upon by tlie Parties of tlie request. 
Nothing in this Section 15.1 shall toll or extend the cure period witb respect to the failure by a 
Party to perform its obligations under tllis Agreement. 

Rieht to Pursue Riehts and Remedies. Absent resolution of a dispute pursuant to 
Section 15.1, the Parties may pursue at any Governmental Authority all rights and remedies that 
tliey may have at law, in equity or pursuant to this Agreement subject to tlie limitations set forth 
in this Agreement. Notwithstanding the provisions oftliis Article 15, each Party may at all times 
seek injunctive relief, where its delay in doing so could result in irreparable injury. 

15.2 

ARTICLE 16 

GENERAL PROVISlONS/SUCCESSORS AND ASSIGNS 

16.1 Bindine Nature. This Agreement will inure to tlie benefit of and be binding upon 
tlie Parties hereto and their respective successors and permitted assigns. No interest in this 
Agreement may be transferred or assigned by either Party, in whole or in part, by instrument or 
operation of law, without tlie prior written consent of the other Party, except as provided in 
Section 16.4, and except that, subject to satisfaction of tlie conditions of Section 16.2, 
assignment may be made by either Party to such Person as acquires all or substantially all tlie 
assets of tlie assigning Party or which merges with or acquires all or substantially all of the 
equity of such Party. When consent is required, consent may not be unreasonably withheld, 
conditioned or delayed. 

16.2 Limitation on Assimient. In no event may either Party assign this Agreement 
(including as part of a sale of all or substantially all the assets of the assigning Party or a merger 
with or purchase of substantially all tlie equity interests of such Party) (i) to any Person that does 
not have adequate financial capacity as demonstrated to the reasonable satisfaction of tlie non- 
assigning Party or that would otherwise be unable to perform tlie obligations of the assigning 
Party pursuant to this Agreement or (ii) on any tenns at variance from those set fortli in this 
Agreement except as agreed to in writing by the Parties. 

16.3 Duties. No permitted assignment or transfer will change the duties of the Parties, 
or impair tlie performance under this Agreement except to the extent set forth in such permitted 
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assignment and approved in writing by the Parties. No Party is released from its obligations 
under this Agreement pursuant to any assignment, unless such release is granted in writing. 

16.4 Financine Lien. Either Party may, without the approval of the other Party, assign 
this Agreement as collateral security or grant one or more mortgages (including one or more 
deeds of trust or indentures) on or security interests in its interest under this Agreement in 
connection with the general financing of its assets or operations. 

16.,5 Bie Rivers Restructuring 

16,5..1 In coimection with a Restructuring, Kenergy, Century, Alcan and Big 
Rivers shall determine a good faith estimate of the cuniulative increase or decrease in the TIER 
Adjustment that such Restructuring would cause in each Fiscal Year over the 24-Billing Month 
period following the date of the effectiveness of Restructuring (the “Restructuring Amount“). 
Any change in the Large Industrial Rate approved at the time of or in connection with the 
Restructuring shall not be considered as an effect ofthe Restructuring. Nothing in this 
Agreement, including this Section 16.5, shall limit the ability of Big Rive~s to seek a change in 
or modification of the Large Industrial Rate in connection with the occurrence of a 
Restructuring. 

16.5.2 The Monthly Charge in each month of the 48-month period following 
the effectiveness of the Restructuring shall be increased or decreased, as applicable, by an 
amount equal to 1148th of tlie product of the Restructuring Amount and the Applicable 
Percenlage;pr.oiiided, that the application of this Section 16.5 shall not result in ICenergy paying 
less than the sum of the Large Industrial Rate, tlie FAC Factor, tlie Environmental Surcharge 
Factor and the Noli-FAC Purchased Power Adjustment Factor, all on a per MWh basis, for a 
customer with a 98% load factor with respect to Base Monthly Energy in m y  Fiscal Year. 
Sample calculations for determining a Restructuring Amount are set forth in Exhibit A. 

16.53 This Section 16.5 shall not be applicable to any Restructuring 
utidertalten in response to the loss of revenue caused by the termination of the Alcan Wholesale 
Agreement. 

16.5.4 If Century, Alcan, Kenergy and Big Rivers are not able to determine 
a mutually agreeable estimate of the Restructuring Amount, then Big Rivers, Kenergy, Century 
or Alcan may petition to the IWSC lo determine the Restructuring Amount. 

ARTICLE 17 

MISCELLANEOUS 

17.1 Governing Law. This Agreement shall be interpreted, governed by and construed 
under the laws of the Conmoiiwealtli of Kentucky, without regard to its conflicts of law rules. 

17.2 Jurisdiction. The Parties hereby agree that the courts of the Commonwealth of 
ICentucky will have exclusive ,jurisdiction over each and every judicial action brought under or in 
relationship to this Agreement; provided tliat the sub,ject matter of such dispute is not a matter 
reserved by law to the IU’SC, or to tlie U S .  federal judicial system (in which event exclusive 
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jurisdiction and venue will lie with tlie U S .  District Court for the Western District of ICentuclcy), 
and the Parties hereby agree to submit to the jurisdiction of Kentucky courts for such purpose. 
Venue in state court actions will be in tlie 14enderson Circuit Court as the court in which venue 
will lie for the resolution of any disputes under this Agreement. Nothing in  this paragraph 
prohibits a Party from referring to FERC any matter properly within FERC’s ,,jurisdiction. 

17.3 Waiver. The waiver by either Party of any breach of any term, covenant OI 
condition contained herein will not be deemed a waiver of any other temi, covenant or condition, 
nor will it be deemed a waiver of any subsequent breach of the sanie or any other term, covenant 
or condition contained herein. 

17.4 Amendments. 

17.4.1 This Agreement may be amended, Ievised or modified by, and only 
by, a written instrument duly executed by both Parties. 

17.4.2 The Parties acknowledge and agree that nothing in this Agreement 
shall limit tlie right of Big Rivers to file changes to the OATT, or limit tlie right of any Party to 
challenge any aspect of the OATT, including the applicable loss factoI, the transmission service 
rates or any other transmission or ancillary service issue presented to FERC. 

17.5 Good Faith Efforts. The Parties agree that each will in good faith tale all 
reasonable actions within their reasonable control as are necessary to permit the other Party to 
fulfill its obligations under this Agreement; provided that no Party will be obligated to expend 
money or incur material economic loss in order to facilitate performance by tlie other Party. 
Wiere the consent, agreement, or approval of either Party must be obtained hereunder, such 
consent, agreement or approval may not be unreasonably withheld, conditioned or delayed unless 
otherwise provided herein. Where either Party is required or permitted to act or fail to act based 
upon its opinion or judgment, such opinion or judgment may not be unreasonably exercised. 
Where notice to the other Party is required to be given herein, and no notice period is specified, 
reasonable notice shall be given. 

17.6 Notices. A notice, consent, approval or other communication under this 
Agreement must be in writing, addressed to the Person to whom it is to be delivered at such 
PeIson’s address shown below and (a) personally delivered (including delivery by a nationally 
recognized overnight courier service), or (b) transmitted by facsimile, with a duplicate notice 
sent by a nationally recognized overnight courier service, provided koiiwer, that (i) a notice 
under Section 2.3.2(a)(iii) or Section 10.2 may be given by telephone to be followed as soon as 
reasonably practicable by written notice as described herein and (ii) a notice of Uncontrollable 
Force shall be given by whatever means is available followed by notice in writing as described 
herein as soon as reasonably practicable. A notice given to a Person in accordance with this 
Section 17.6 will be deemed to have been delivered (a) if personally delivered to a Person’s 
address, on the day of delivery if such day is a Business Day, or otherwise on the next Business 
Day, or (b) if transmitted by facsimile to a Person’s facsimile numbeI and a correct and complete 
transmission report is received, or receipt is confirmed by telephone, on the day of transmission 
if a Business Day, otherwise on the next Business Day; provided, how ever^ that such facsimile 
transmission will he followed on tlie same day with tlie sending to such Person of a duplicate 

OIIS Earl:16036?1179 45 



notice by a nationally recognized overniglit courier to that Person's address. For the purpose of 
this Section 17.6, the address of a Party is tlie address set out below or such other address which 
that Partv may from time to time deliver by notice to tlie other Party, in accordance with this 
Section 17.6: 

if to Big Rivers: 

If to ihiergy: 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Facsimile: (270) 827-2558 
Attn: President and CEO 

Kenergy Corp 
6402 Old Corydon Road 
Henderson, Kentucky 42420 
Facsimile: 
Attn: President and CEO 

17.7 Severability. If any clause, sentence, paragraph or part of this Agreement should 
for any reason be finally adjudged by any court of competent jurisdiction to he unenforceable or 
invalid, such judgment will not affect, impair or invalidate the remainder of this Agreement but 
will be confined in its operation to the clause, sentence, paragraph or any part thereof directly 
involved in the controversy in which tlie judgment is rendered, unless tlie loss or failure of such 
clause, sentence, paragraph or part of this Agreement materially adversely affects the benefit of 
the bargain to be received by either or both of the Parties, in which event the Parties shall 
promptly meet and use their good faith best efforts to renegotiate this Agreement in such a 
fashion as will restore the relative rights and benefits of both Parties or, absent such 
renegotiation, tlie Party that was so materially adversely affected will be entitled, in its 
discretion, to terminate this Agreement. 

Survival. Each provision of this Agreement providing for payment for Electric 
Services and any other amounts due hereunder, distribution of patronage capital, assignnieiit of 
the riglit to collect and enforce collection of amounts due, or related to remedies for default, 
damage claims, indemnification or payment of other liabilities will survive termination of this 
Agreement to tlie full extent necessary for their enforcement and tlie protection of tlie Party in 
whose favor they run. 

17.8 

17.9 -1. This Agreement constitutes the entire agreement and understanding of 
the Parties with respect to tlie matters addressed herein and supersedes all other prior or 
contemporaneous understandings or agreements, both written and oral, hetween the Parties 
relating to tlie subject matter of this Agreement, except as otherwise provided in (a) Section 6.1 
and Section 7.2.5 hereof, (b) Amendment to Wholesale Power Agreements, dated as of July 15, 
1998, by and between Big Rivers and Green River Electric Corporation, or (c) Amendment to 
Wholesale Power. Agreements, dated as of duly 15, 1998, by and between Big Rivers and 
IHenderson Union Electric Cooperative Corp. Tlie Parties agree and acluiowledge that the 
agreements referred to in clauses (b) and (c) shall survive following the effectiveness of this 
Agreement. Tlie Parties aclcnowledge that Big Rivers and Century disagree, notwithstanding tlie 
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Unwind Transaction, as to the obligation of Big Rivers, in the absence of a new or amended 
contract, to serve Kenergy for the benefit of Century when the Existing Century Agreement 
terminates or when this Agreement terminates. 

17.10 Further Assurances. The Parties sliall execute such additional documents 
including a consent to assignment, legal opinions, estoppel letters or similar documents, and shall 
cause such additional actions to be talten as may be required or, in the judgnient of any Party, be 
necessary or desirable, to effect or evidence the provisions of this Agreement and the 
transactions conten~plated hereby. 

17.11 Counterparts. This Agreement may be executed in any number of counterparts, 
which together will constitute but one and the same instrument and each counterpart will have 
the same force and effect as ifthey were one original. 

17,,12 Third-Partv Beneficiaries. Nothing in this Agreement may be construed to create 
any duty to, or standard or care with reference to, or any liability to, or any benefit for, any 
Person not a Party to this Agreement other than Centuv. 

17.1.3 Headings, The headings contained in this Agreement are solely for convenience 
and do not constitute a part of the agreement between the Parties, nor should such headings be 
used to aid in m y  manner in the construction of this Agreement. 

17.14 No Agency. This Agreement is not intended, and may not be construed to create 
m y  association, joint venture, agency relationship or partnership between the Parties or to 
impose any such obligation or liability upon either Party. Neither Party will have any right, 
power or authority to enter into any agreement or undertalcing for, or act on behalf of, or to act as 
or to be an agent or representative of, or otherwise bind, the other Party. 

[Signatures Follow on Next Page] 
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IN WITNESS WHEREOF, this Agreement is hereby executed as of the day and year first 
above written. 

BIG RIVERS ELECTRIC CORPORATION 

Name: 
Title: 

ICENERGY COW 

Name: 
Title: 

OHS Eost:IG03621179 



SCHEDULE 4.11(c) 
REFERENCE ANNUAL FUEL COSTS PER MWH 

I_ Year 
Fuel cost per 
lMWH Sales" 

2008 15.68 
2009 1644 
2010 16.74 
201 1 17.23 
2012 17 65 
2013 I 8.25 
2014 17,82 
2015 18.37 
2016 18.38 
2017 18.74 
201 8 18.43 
2019 19.,18 
2020 19.04 
202 I 19.90 
2022 19.2.3 
2023 19.74 

* Includes cost of Startups 
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SCHEDULE 6.2.2 
LISTING OF OBLIGATIONS TERMINATED PURSUANT TO THE UNWIND 

TRANSACTIONS 

RETAIL OBLIGATIONS AND AMENDMENTS 

1 .  

3 _ "  

3" 

4" 

5.  

6. 

Agreement for Electric Service, dated July 15, 1998, between Henderson Union 
Electric Cooperative Corp. and Alcan Aluminum Corporation 

Agieenient for Electric Service, dated July 15, 1998, between Green River 
Electric Corporation and Southwire Company 

Amendment No. 1 to Agreement for Electric Service, dated as of July 15, 1998, 
between Henderson Union Electric Cooperative Corp. and Alcan Aluminum 
Corporation 

Amendment No. I to Agreement for Electric Service, dated as of July 15, 1998, 
between Green River Electric Corporation and Southwire Company 

Amendment No. 2 to Agreement for Electric Service, dated as ofNovember 30, 
2000, between Kenergy Corp. and Alcm Aluminum Corporation 

Amendment No. 2 to Agreement for Electric Service, dated as of November 30, 
2000, between Kenergy Corp. and Southwire Company 

WHOLESALE OBLIGATIONS AND AMENDMENTS 

7. 

8. 

9" 

10" 

11. 

Agreement for Electric Service, dated as of July 15, 1998, between Green River 
ElectIic Corporation and LG&E Energy Marketing Inc. 

Agreement for Electric Service, dated as of July 15, 1998, between Henderson 
Union Electric Cooperative Corp. and LG&E Energy Marketing Inc. 

Amendment to Wholesale Power Agreements Dated October 12, 1974 and June 
11, 1962 Between Big Rivers Electric Corporation and Kenergy Corp., dated as of 
November 30,2000, between Big Rivers Electric Corporation and ICenergy Corp. 

Amendment to Wholesale Power Agreements Dated February 16, 1988 and June 
I I ,  1962 Between Big Rivers Electric Corporation and Kenergy Corp., dated as of 
November 30,2000, between Big Rivers Electric C,orporation and Kenergy Corp. 

Agreement of Big Rivers Electric Corporation with Respect to Future Policies and 
Procedures Regarding Big Rivers' Transmission System (sometimes referred to as 
the "Wholesale IS0 Agreement"), dated as of July 15, 1998, between Big Rivers 
Electxic Coipo~ation, Green River Electric Corporation, Henderson XJnion Electric 
Cooperative Corp., Jaclcson Purchase Electric Cooperative Corporation, and 
Meade County Rural Electric Cooperative 



CERTAIN REORGANIZATION DOCUMENTS 

12. Letter Regarding Schedule 5.4(a)( I )  Provisions Regarding Restitution Amounts, 
dated July 2, 1998, from Geo. F. Hobday, JI. on behalf of Big Rivers, sent to 
FrankN. King, W. David Deiiton, David C. Brown, Michael Kurtz, Allison 
Wade, and Charles Ritz 

Letter Regarding Restitution Payments, dated .July 1.3, 1998, froin Michael Kurtz 
sent to James M. Miller and Geoff Hobday 

Letter Regarding Restitution Payments, dated July 14, 1998, &om Michael Core, 
on behalf of Big Rivers, sent to Allan Eyre and John Henderson 

Letter Regarding Restitution Payments, dated July 15, 1998, &om Allan B. Eyre, 
on behalf of Alcan, and John Henderson, on behalf ofNSA and Southwire, sent to 
Michael Core 

13. 

14. 

15. 

SECURITY AND LOCKBOX AGREEMENTS 

16. Security and Lockcbox Agreement, dated as of .July 15, 1998, among PNC Bank, 
N.A., LG&E Energy Marketing Inc., Kenergy (as successor to Henderson Union), 
Alcan Corporation (as successor to Alcan Aluminum Corporation) and Alcan 
Primary Products Corporation (as successor to Alcan Corporation) 

Security and Lockbox Agreement, dated as of July 15, 1998, by and among 
LG&E Marketing Inc., Green River Electric Corporation, and Southwire 
Company 

17, 

LOAD MANAGEMENT AGREEMENTS 

18. Load Management Agreement for Ekctric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc., Alcan Corporation (as successor to 
Alcan Aluniinum Corporation) and Alcan Primary Products Corporation (as 
successor to Alcm Corporation) 

Load Management Agreement for Electric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc.., Southwire Company, Century 
Alminum Company (as successor to Southwire Company), Century Aluminum 
of ICentucky LLC (as successor to Century Aluminum Company), Hancoclc 
Aluiniiium LLC (as successor to Century Almiinum of Kentucky LLC), and 
Century Aluminum of Kentucky General Partnership (as successor to Hancock 
Aluminum LLC and NSA, Ltd.) 

19. 

ASSURANCES AND GUARANTIES 

20. Assurances Agreement, dated July 15, 1998, between LG&E Energy Marketing 
Inc. and Alcan Aluminum Corporation, with Related Guaranty, dated July 15, 
1998, executed by LG&E Energy Corp. in favor of Alcan Aluminum Corporation 



21. 

22 

23. 

24. 

25 

26. 

Assurances Agreement, dated July 15, 1998, between LG&E Energy Marketing 
Inc. and Southwire Company, with Related Guaranty, dated July 15, 1998, 
executed by LG&E Energy Corp. in favor of Southwire Company 

Assurances Agreement, dated as ofNovember 30,2006, between Century 
Aluminum General Partnership and Big Rivers Electric Corporation 

First Amendment to Assurances Agreement Dated as of November, 30,2006, 
dated as of November -, 2007, by and between Centuiy Aluminum of I<entucky 
General Partnership and Big R.ivers Electric Corporation 

Guaranty, dated August 1 ~ 2003, from Alcan Corporation to and in favor of the 
E.ON Parties 

Guaranty, dated July 15, 1998, of E,ON (as successor to LG&E Energy Corp.) to 
and in favor o f  Kenergy (as successor to Henderson IJnion) 

Guaranty, dated July 15, 1998, by E.ON (as successor to LG&E Energy Corp.) to 
and in favor of Kenergy (as successor to Green River Electric Corporation) 

INDEMNIFICATION AGREEMENTS 

27. Indenmification and Assignment Agieement, dated luly 15, 1998, between 
HendeIson Union Electric Cooperative Gorp. and Alcan Aluminum Corporation 

Indemnification and Assignnlent Agreement, dated .July 15, 1998, between Green 
River Electric Corporation and Southwire Company 

28. 

TIER 3 CONTR4CTS AND RELATED DOCUMENTS 

29. 

30. 

31. 

32. 

3.3. 

Agreement for Tier .3 Electric Service (2001-2002), dated as of July 15, 1998, 
between Green River Electric Company and LG&E Energy Marketing, Inc., with 
Southwire Company as a third-party beneficiary 

Agreement for Tier 3 Electric Service (2001-2005), dated as of July 15, 1998, 
between Green River Electric Company and LG&E EneIgy Marketing, Inc., with 
Southwire Company as a third-party beneficiary 

Agreement for Interruptible Tier 3 Energy, dated as of July 25,2002, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as ofNovember 5,2002, 
between Kenergy Corp. and Big Rivers Ekctric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as of September 15: 2003, 
between ICenergy Corp. and Big Rivers Electric Corporation 

OtIS Eacl: 1603621 17 9 



.34., 

i 5 .  

36. 

37. 

.38. 

39. 

Agreement for Interruptible Tier 3 Energy, dated as of November 30,2006, 
between Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Tier .3 Energy (Century), dated as of Noveiiiber 29, 2007, between 
ICenexgy Corp. and Big Rivers Electric Corporation 

Agreement for Tier 3 Energy (Alcan), dated as of November 29,2007, between 
ICenergy Corp. and Big Rivers Electric Corporation 

Consent to the Agreement for Tier 3 Energy (Alcan), dated November 29, 2007, 
by Alcan Primary Products Corporation 

Consent to the Agreement for Tier 3 Energy (Century), dated November 29,2007, 
by Century Aluminum of Kentucky General Partnership 

All other agreements related to the provision of Tier 3 service by or among Big 
Rivers, Icenergy, the Smelters or any LG&E parties 

OTHER AGREEMENTS 

40. 

41. 

42. 

43. 

44. 

45. 

46 

Assumption and Consent Agreement, dated as of August I ,  2003, among Alcan 
Primary Products Corporation, WIG, Station Two Inc., LG&E. Energy Marketing 
Inc., Western Kentucky Energy Corp. and Kenergy 

Undertaking of Alcan Corporation, dated August 1,2001, from Alcan to and in 
favor of LG&E Energy Marketing Inc., and the tindertaking of Alcan Aluminum 
C,orporation, dated July 15, 1998, in  favor of Henderson {Jnion Electric 
Cooperative Corporation and LG&E, Energy Marketing Inc. 

Special Assignment Agreement, dated as of March 26,2001, among LG&E 
Marketing Inc., Southwire C,ompany, Century Aluminum of Kentucky LLC and 
Century Aluminum Company 

Consent and Agreement, dated December 23,2005, among Century Aluminum of 
I<.entucky LLC, Century Aluminum Company, Hancock Aluminum LLC, NSA, 
Ltd., Century Aluminum of Kentucky General Partnership, Metalsco, Ltd., 
Skyliner, Inc., Century Kentucky, Inc. and LG&E Energy Marlceting Inc 

Agreement with Respect to Procedures Regarding Big Rivers’ Transmission 
System, dated as of July 15, 1998, between Green River Electric Corporation and 
Southwire Company 

Agreement with Respect to Procedures Regarding Big Rivers’ Transmission 
System, dated as of July 15, 1998, between Henderson {Jnion Electric 
Cooperative Corp. and Alcan Aluminum Corporation 

Joint Use Agreement, dated as of February 8,2000, between Western Kentucky 
Energy Corp. and Big Rivers Electric Corporation 



SCJXEDULE 6.2.3 
LISTING OF CERTAIN DULY AUTHORIZED AND EXECUTED AGREEMENTS 

RETAIL AGRISEMENTS 

1. Retail Electric Service Agreement by and between Kenergy Corp. and Alcan Primary 
Products Corporation 

Retail Electric Service Agreement by and between Kenergy Corp. and Century 
Aluminum General Partnership 

-. 7 

WHOLESALE AGREEMENTS 

3.  Wholesale Electric Service Agreement (Alcari) by and between Big Rivers Electric 
Corporation and Kenergy Corp. 

Wholesale Electric Service Agreement (Century) by and between Big Rivers Electric 
C,orporation and Kenergy C o p .  

4, 

COORDINATION AGREEMENTS 

5. Coordination Agreement by and between Big RiveIs Electric Corporation and Alcan 
Primary Products C,orporation 

Coordination Agreement by and between Big Rivers Electric Corporation and Century 
Aluminum of Kentucky General Partnership 

6.  

LOCKBOX AGREEMENTS 

7 .  Security and Loclcbox Agreement (Alcan) by and among Old National Bank, Big Rivers 
Electric Corporation, Kenergy Corp., and Alcan Primary Products Corporation 

Security and Lockbox Agreement (Century) by and among Old National Bank, Big 
Rivers Electric Corporation, Kenergy Corp., and Century Aluminum of Kentucky 
General Partnership 

8. 

GUARANTEES 

9. Parent Guarantee by Alcan Corporation in favor of Kenergy Corp., and Big Rivers 
Electric Corporation 

Parent Guarantee by Century Aluminum Company in favor ofKenergy Corp., and Big 
Rivers E.lectric Corporation 

10. 
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APPENDIX A 
Non-FAC Purchased Power Adjustment Factor 

A. Base Monthly Energy Sales to the smelters are subject to a Non-FAC Purchased Power 
Adjustment (PPA) to recover purchased power costs that the smelters have agreed to pay 
and are not otherwise included in Big Rivers’ Fuel Adjustment Clause (FAC) 

B. Definitions 

Definitions have the meanings given to them in the Agreement except as provided below: 

“Account” is tlie specified numbered account as set forth in the Uniform System of Accounts - 
Electric, promulgated under Bulletin 1767B-1 by the Rural Utilities Service, an agency of the 
U.S. Department of Agriculture. 

“SEPA” is the Southeastern Power Administration, an agency of the U.S. Department of Energy, 
or any successor agency. 

“Wholesale Smelter Agreements” 
Wholesale Agreement. 

C. Determination of the PPA 

(1) Tlie montlily aniount computed for all wholesale sales to which this PPA is applicable shall 
he increased or decreased at a rate per ltWh in accordance with the following formula: 

PPA = PP(m)/S(m) - PP(b)/S(b) 

are the Alcan Wholesale Agreement and the Century 

Where PPA is the PPA Factor for tlie month; PP(ni) is the current Purchased Power Cost for 
the month; S(m) is the current applicable sales; PI‘@) is the Purchased Power Cost for tlie 
base period; and S(b) is tlie sales in tlie base period. For the initial base period, PP(b)/S(b) 
(the “Purchased Power Base”) is $0.001 75. 

(2) Purchased Power Costs (PP) shall be the sum of: 

(a) The total cost of power purchased (including purchases from SEPA) that is expensed by 
Big Rivers to Account 555 (excluding those costs that are recovered through Big 
Rivers’ FAC and excluding costs expensed to Account Nos. 555.150, 555.151, and 
555.152 regarding Big Rivers’ cost share of HMP&L’s Station Two) including 
transmission and related costs that are expensed to Account 565; 

(b) Tlie total amount of any adjustments to Purchased Power Costs attributable to prior 
months, whether positive or negative; and 



(c) The total cost of amounts credited by Big Rivers to Kenergy with respect to voluntary 
curtailments under Section 4.13.2 of either Smelter Wholesale Agreeinent to allow Big 
Rivers to avoid market priced purchases of power. 

Less: 

(c) The total cost of power purchased directly associated with sales (including related 
system energy losses) by Big Rivers either to non-Member purchasers of power or to 
Icenergy under either Wholesale Smelter Agreement for resale to either Smelter as 
energy products other than Base Monthly Energy, assuming SEPA power followed by 
the lowest cost power, whether generated or purchased, shall be allocated to Applicable 
Sales. 

( 3 )  Applicable Sales (S) shall be all kilowatt-hours sold at wholesale by Big Rivers (a) to its 
Members under all electric rate schedules, including tlie Large Industrial Rate, for resale to 
Kentucky ratepayers (otlier than the Smelters), and (b) to Kenergy as Base Monthly Energy 
as defined in each ofthe Wholesale Smeller Agreements 

(4) The current month (in) shall be the second month preceding the month in which tlie PPA 
Factor is billed. 
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APPENDIX B 

Proposed Big Rivers Bylaw Provisions 

Section 1. Operation on a Cooperative Basis. The cooperative shall at all times be 
operated on a non-profit, cooperative basis for the mutual benefit of its patrons. As used in these 
Bylaws, “patron” shall include members and non-members alilce, who have expressly contracted 
in writing to do all or a portion of their business with tlie cooperative on a patronage basis on the 
terms contained in these Bylaws. No interest or dividends shall be paid O X  payable by tlie 
cooperative on any capital furnished by its patrons. 

Section 2. Patronage Net Earnings. (a) The patronage net earnings of tlie 
cooperative (1) attributable to that portion of the year during which the closing of the Unwind 
Transaction occurs (the ‘TJnwind Year”) that commences on .January 1 of such year and ends on 
tlie last day of tlie month preceding the month in which the closing of the Unwind Transaction 
occurs (the “Initial Unwind Period”) and (2) attiibutable to 2008 (if the Unwind Year shall not be 
ZOOS) and all subsequent years preceding the Unwind Year shall be determined and allocated to 
the patrons in accordance with the bylaws as in effect on January 1, 2008. The patronage net 
earnings of the cooperative attributable to that portion of the Unwind Year that coinmences on 
first day of the month in which tbe closing of the Unwind Transaction occurs and ends on 
December 3 I of sucli year (the “Subsequent Unwind Period”) (and all subsequent years) shall be 
determined and allocated to the patrons in accordance wit11 the bylaws currently in effect. The 
patronage net earnings attributable to each of tlie Initial Unwind Period and the Subsequent 
Unwind Period will be determined by closing the books of the cooperative as of the last day of 
tlie Initial Unwind Period and by treating each of the Initial Unwind Period and the Subsequent 
Unwind Period as a short period taxable year; provided, that, the patronage net earnings of the 
cooperative attributable to the ‘Jnwind Transaction will be allocated solely as provided in clause 
(c)(2) below. 

(b) The taxable income or loss of the cooperative from business done with or foi its 
patrons on a cooperative basis, as computed for 1J.S. federal income tax purposes for purposes of 
calculating regular taxable income tax aid alternative minimum taxable income, prior to talting 
into account any deduction for patronage dividends but after offset (if applicable) by any 
available tax loss carryforward amounts attributable to a deficit in patronage earnings from prior 
taxable years (“patronage net earnings”) shalli if positive, be allocated in an amount no less tlian 
the greater of such patronage net earnings as computed for regular income tax purposes and such 
patronage net earnings as computed for alternative minimum tax purposes to the patrons of the 
cooperative in the manner detailed in clause (c) below and, if negative, be treated in tlie manner 
detailed in clause (d) below, 

(c)(l) As of the end of each taxable year, the amount of tlie patronage net earnings of 
tlie cooperative (except as provided in clauses (c)(Z) and (c)(3) below relating to the IJnwind 
Transaction and Extraordinary Transactions) shall be allocated to the patrons of the cooperative 
based on the ratio of tlie patronage net book earnings attributable to each such patron for the year 
over tlie patronage net book earnings attributable to all of the patrons for that year provided, 
however, that for tlie Subsequent IJnwind Period, tlie allocation shall be made based on the ratio 
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of the patronage net book earnings attributable to each such patron for the Subsequent IJnwind 
Period over tlie patronage net book earnings attributable to all of the patrons for tlie Subsequent 
IJnwind Period. For this purpose, the patronage net book earnings attributable to each patron 
with respect to any year shall be M R U P ~ I  + ML,argcindustrial + Msmcltcrs, where 

MRural = the greater of zero or ((RRUKII - A) *' KRurnl) 
Mtargclndustrial = the greater Of zero or ((Rtsrgclndurtrinl - A) * Khrgcinduslrial); 
Msmcitcrs = the greater of zero or ((Rsmc1:ect - A) 1' I<Smeltcrs)., 
For purposes of the foregoing: 
RRural = the cooperative's system-average revenue per kWh for that year from sales to the 
applicable patron for resale to rural consumers (as determined pursuant to GAAP); 
Rt.nrgcindustrial = the cooperative's system-average revenue per I c w h  for that year from Sales 
to the applicable patron for resale to large industrial consumers (as determined pursuant 
to GAAP); 
R s m e i : ~ ~  = tlie cooperative's system-average revenue per kWh for that year from sales to 
tlie applicable patron for resale to smelter consumers (as determined pursuant to GAAP); 
A = the cooperative's system-average cost per ItWh for that year (based on the Total Cost 
of Electric Service, as set forth in the cooperative's RUS Form 12a for the year, and the 
Sales of Electricity (Grand Total), as set fort11 in tlie cooperative's RUS Fonn I2b for the 
year, and, hence, determined pursuant to GAAP); 
ICnui~i = the number of kWi purchased by the applicable patron during that year for resale 
to rural consuniers; 
KLnrpclndustrial= tlie number of lcwh purchased by the applicable patron during that year for 
resale to large industrial consumers; 
Ksmclterr = tlie number of lcWh purchased by the applicable patron during that year for 
resale to smelter consumers (if any). 

Notwithstanding the foregoing, if tlie patronage net book earnings attributable to all of the 
patrons is negative for any year, tlie allocation of the patronage net earnings for that year shall 
instead be based on tlie ratio of (i) the cumulative patronage net eamings of the cooperative 
allocated to each of the patrons in all prior years subsequent to 1998, wliicli is the year in which 
Big Rivers' bankruptcy reorganization closed, to (ii) the cumulative patronage net eamings 
allocated to all o f  tlie patrons during such years. 

(2) The patronage net earnings of the cooperative attributable to the Unwind Transaction 
will be allocated amongst the patrons of tlie cooperative based on tlie ratio of the historic 
patronage allocations made to each of the patrons to the historic patronage allocations made to 
all of the patrons with respect to tlie period commencing with .January 1, 1999, which is the year 
subsequent to tlie year in which Big Rivers' bankruptcy reorganization closed, and terminating 
on tlie last day of the month preceding the month in which the closing of the Unwind Transaction 
occurs. 

(3) In tlie event that an Extraordinary Transaction occurs as tlie result of the sale of 
generation or transmission assets. the patronage net earnings of tlie cooperative atkibutable to 
such sale of assets (but not in excess of tlie patronage net earnings for tlie year of such sale) will 
be allocated among the patrons of the cooperative based on the ratio of the historic patronage 
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allocations made to each of the patrons (other. than allocations made pursuant to (i) the 2000 
Patronage Capital Allocation, (ii) the IJnwind Transaction, and (iii) this Section 2(c)(3)) to tlie 
historic patronage allocations made to all of the patrons (other than allocations made pursuant to 
(i) the 2000 Patronage Capital Allocation, (ii) tlie Unwind Transaction, and (iii) this Section 
2(c)(3)) for the period commencing on tlie first day of the year during which depreciation 
allowances were first allowed for federal income tax purposes with respect to the assets sold and 
terminating on the last day of tlie year during which such assets were sold,, 111 the event that an 
Extraordinary Transaction occuls other than as the result of the sale of generation or transmission 
assets, the patronage net earnings of the cooperative attributable to such Extraordinary 
Transaction (but not in excess of tlie patronage net earnings for the year of such Extraordinary 
Transaction) will be allocated aniong the patrons of the cooperative based on tlie ratio of the 
historic patronage allocations made to each of the patrons (other than allocations made pursuant 
to (i) the 2000 Patronage Capital Allocation, (ii) the Unwind Transaction, and (iii) this Section 
2(c)(3)) to the historic patronage allocations made to all of tlie patrons (other than allocations 
made pursuaut to (i) tlie 2000 Patronage Capital Allocation, (ii) tlie IJnwind Transaction, and (iii) 
this Section 2(c)(3)) for the period that most equitably relates to the iiicome or gain arising from 
tlie Extraordinary Transaction, taking into account all relevant facts and circumstances. 

(d) If tlie patronage net earnings of tlie cooperative for any taxable year is negative, the 
deficit shall be carried fonvard and applied as an offset against future positive patronage net 
earnings (in accordance with clause (b) above). 

(e) If patronage net earnings of the cooperative shall be adjusted (by tlie IRS on audit or 
otherwise) for any year, tlie amount of patronage net earnings allocated to each patron puIsuant 
to this Section 2 for that year shall be automatically adjusted in accordance with tlcs Section 2 to 
reflect the recomputed patronage net earnings, with each member being notified within a 
reasonable time thereafter of the amount of the adjustment allocated to the patron’s capital 
account ., 

Section 3. Nonpatronage Net Earnings. The taxable inconie or loss of the 
cooperative from business not done with or for its patrons on a cooperative basis for any taxable 
year, as computed for US. fedeIal income tax purposes (“nonpatronage net earnings”), after 
offset (if applicable) by any available tax loss carryibnvard amounts attributable to a deficit in 
nonpatronage net earnings from prior taxable years, shall, if positive, be retained by the 
cooperative as a permanent source of equity and, if negative, shall be carried forward to be 
applied as an offset against future positive lionpatronage net earnings. If tlie nonpatronage net 
earnings ofthe cooperative shall be adjusted (by tlie IRS on audit or otherwise) for any year, the 
calculations made pursuant to this Section .3 for that year shall be automatically adjusted in 
accordance with this Section 3 to reflect the recomputed nonpatronage net earnings. 

Section 4. Record-Keepinp. The membership fee paid aid the amount of patronage 
net earnings allocated to each patron shall be credited to a capital account maintained for such 
patron, with tlie boolcs and records of tlie cooperative being set up and kept in such manner that, 
at the end of each taxable year, the amount of capital allocated and credited to each patron is 
clearly reflected in an appropriate record to tlie capital account of each patron (with the 
cooperative notifying each patron within a reasonable time afler the close of tlie taxable year 
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notify the amount of the patronage net earnings allocated to the patron’s account with respect to 
such taxable year). All such amounts allocated to the capital account of any patron in 
accordance with this Article VI11 shall be in pursuance of a legal obligation to do so. The capital 
account of each patron shall be assignable only on the books of the cooperative pursuant to 
written instructions from the assignor and only to successors in interest or successors in 
occupancy of all or a part of such patron’s premises served by the cooperative unless the board 
of directors, acting under policies of general application, shall otherwise determine. 

Section 5. Retirement of Patronage Capital. If, at any time prior to the 
liquidation of the cooperative, the board of directors shall determine that the financial condition 
of the cooperative will not be impaired thereby, the patrons’ capital accounts may be retired in 
full or in part (except that no distribution shall be made that would result in a violation of any 
financial covenant of the cooperative). Generally, such retirements of capital shall be made in 
order of priority according to the year in which the patronage net earnings were allocated. 
Notwithstanding the foregoing, however, the board of directors shall have the discretion to 
determine the method of allocation, basis and order of priority of repayment for all amounts 
furnished as patronage capital. 

Upon the liquidation of the cooperative, the assets of the cooperative shall be distributed 
in the following order: (i) all debts and obligations of the cooperative shall be paid in accordance 
with IaWrul priorities; (ii) each patron’s capital account balance shall be paid without pxiority on 
a pro rata basis until all such capital accounts (as determined subsequent to adjusting such 
accounts by allocations of patronage net earnings for the year of liquidation) have been reduced 
to zero and (iii) any remaining assets of the cooperative shall be paid to the current and former 
patrons of the cooperative based upon the aniount of their historic patronage with the cooperative 
measured by kilowatt-hours purchased from Big Rivers over the life of the cooperative. The 
life of the cooperative is defmed to begin at the date Big Rivers was formed in 1961 and to 
continue uninterrupted through Big Rivers’ bankruptcy reorganization to the date of liquidation. 

Definitions. For purposes of this Article VIII, the “Unwind Transaction” 
shall mean the transactions contemplated by that certain Transaction Tennination Agreement 
dated as of March 26, 2007 to which the cooperative is a party, and an “Extraordinary 
Transaction” shall mean any transaction or event occurring after h e  completion of the Unwind 
Transaction and other than in the ordinary course of the business of the cooperative (including 
without limitation a sale of generation or transmission assets) where the patronage net earnings 
from such transaction or event are in excess of$30 million. 

Section 6. 





ALCAN SECURITY AND LOCKBOX 
AGREXMENT 



Filed October 2008 

SECURITY AND LOCK BOX AGREEMENT (Alcan) 

This SECURITY AND LOCK BOX AGREEMENT, dated as of 1 1 (the 
“Lockbox Agreement”), i s  made by a id  among OLD NATIONAL BANK, of Evansville, 
Indiana (tlie “Depositorv Baiilc”), BIG RIVERS ELECTRIC CORPORATION, a Kentucky 
corporation (together with its successors and assigns, “Big Rivers”), KENERGY CORP., a 
Kentucky electric cooperative corporation (together with its successors and assigns, “ICenerey”) 
and ALCAN PRIMARY PRODUCTS CORPORATION (together with its successors a id  
assigns, the “Smelter”) 

PRELIMINARY STATEMENTS 

A. Reference is inade to tliat certain Retail Electric Service Agreement for Electric 
Service dated 1 between Kenergy and tlie Smelter (as amended, modified or 
supplemented froin time to time, tlie “Smelter Arrreement”), pursuant to which Kenergy is 
obligated to sell to tlie Smelter and tlie Siiielter agrees to purchase from ICenergy retail electric 
service in accordance with the terms and conditions specified therein. 

B. Reference is made to that certain Agreement for wholesale electric service dated 
as of [ 1 between Kenergy and Big Rivers, pursuant to which Big Rivers agrees to 
provide wliolesale electric service to ICenergy for resale to tlie Smelter under terms described 
therein (collectively the “Wholesale Contract”). 

C. Reference is made to m y  additional agreements entered into from time to time, 
between Big Rivers and Kenergy that provide for tlie sale of wholesale electric service by Big 
Rivers to I h e r g y  (for resale by Kenergy to tlie Smelter) which Big Rivers, tlie Smelter and 
Keiiergy agree, in writing, shall be covered by the te rm of this Lockbox Agreement 
(collectively, the “Additional Bie Rivers Aereemeiits” and together with the Wholesale Contract, 
tlie “Total Bie Rivers Agreements”. 

D. Reference is made to any additional agreements entered into, from time to time 
between ICeiiergy and the Smelter tliat provide for tlie sale to the Siiielter of additional retail 
electric service procured from tlie Big Rivers by Kenergy which Big Rivers, tlie Siiielter and 
Keiiergy agree, in writing, shall be covered by tlie terms of this Loclcbox Agreement 
(collectively, tlie “Additional Smelter Aereements” and together with tlie Smelter Agreement, 
tlie “Total Smelter Aoreemeiits”). 

E, Tlie parties hereto wish to provide security to Big Rivers for obligations arising to 
Big Rivers from Keiiergy pursuant to tlie Total Big Rivers Agreeineiits (tlie “Secured 
Obligations”) and for the orderly application of all mounts  owing by the Smelter to Kenergy 
with respect to retail electric service pursuant to the Total Smelter Agreenients (collectively, the 
“Smelter Pavnients”), without setoff for any other amounts tliat may be owing from Keiiergy to 
the Smelter. Accordingly, Kenergy has agreed to establish, in tlie name of Kenergy, a bank 
account with tlie Depository Bank, which account shall be designated as, and hereinafter referred 
to as, the Loclcbox Account (as hereinafter defined). 

F. Tlie Depository Bank has agreed to maintain tlie Loclcbox Account pursuant to 
and in accordance with this Lockbox Agreement. 
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G. The Parties further understand and agree that tlie Smelter’s only responsibility 
under this Loclcbox Agreement is to inalce the Smelter Payments to the Depository Bank in  
accordance with the instructions set forth in Section hereof (or such other instructions as may be 
subsequently agreed to by Big Rivers and Kenergy pursuant to the Lockbox Agreement and 
delivered to the Smelter). 

NOW, THEREFORE, the parties hereto hereby agree as follows: 

I Pavmeiits bv the Smelter. Unless otherwise agreed in writing, Big Rivers, 
tlie Smelter and Kenergy hereby irrevocably agree that Snielter Payments shall be paid by wire 
transfer or through the Automated Clearing House (ACH) network to the Depository Bank for 
deposit in  tlie Lockbox Account in accordance with Section .3 hereof and coincident with date 
payments are due and owing under the Total Big Rivers Agreements and the Total Smelter 
Agreements applicable to this service. Big Rivers, tlie Smelter and Kenergy agree that Smelter 
Payments shall be deemed to have been made to Kenergy and shall be credited toward tlie 
Smelter’s payment obligations uiider the Total Siiielter Agreements and satisfaction of Smelter’s 
obligation to iiialce Siiielter Payments. Kenergy aiid Big Rivers agree that amounts received by 
tlie Depository Bank from the Smelter shall be deeined to have been paid to Big Rivers by 
ICenergy, shall be thereafter tlie property of Big Rivers and shall be credited toward the Secured 
Obligations, sub,ject to Section 3 .  

2. Loclcbox Account. The Depository Bade has established account number 
[ I  0308951 81 in tlie iianie “Kenergy Loclcbox Account” (such account and any successor’ account 
are referred to as the “Loclcbox Account”) aiid the Depository Bank shall not change the name or 
account number without the prior written consent of Big Rivers. Big Rivers shall possess 
exclusive dominion and control, as a secured paty,  of the funds (and any and all proceeds 
therefrom) from time to time in the Loclcbox Account. Neither Kenergy nor any person or entity 
claiming by, through or under Kenergy shall have any control over the use of; or any right to 
withdraw any amount from, the Lockbox Account, except that Big Rivers shall have the right to 
withdraw or direct the withdrawal of mounts from the Loclcbox Account. The Depository Bank 
shall be entitled to rely on, and shall act in accordance with, all instructions given to it by Big 
Rivers with respect to the Lockbox Account and the funds therein without further consent by 
Kenergy. 

3”  Kenerev Fees. Prior to each day that Smelter deposits funds in tlie 
Loclcbox Account or if sucli deposits are received by the Depository Bank after 1200 noon, 
Henderson, Kentucky time, then the next Business Day, (a “Pavinent Day”) Big Rivers will 
provide a notice in writing to the Depository Bank (the “Fee Notice”), setting forth the amount to 
be applied to Kenergy with respect to the Retail Fee (as defined in the Smelter Agreement) for 
the month in which such Fee Notice is received (the “I<enerw Fees”) and attaching copies of (i) 
the nioiitlily statement provided by Kenergy to the Smelter pursuant to the Total Smelter 
Agreements and (ii) the monthly stateinent provided by Big Rivers to Kenergy pursuant to the 
Total Big Rivers Agreements. The Depository Baiilc shall be under no obligation to verify or 
confirm any of the information or calculations contained in any Fee Notice. Concurrently with 
delivery of the Fee Notice to the Depository Bank, Big Rivers shall delivery a copy thereof to 
I<energy and the Smelter, but the effectiveness of any sucli Fee Notice, as it relates to the 
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Depository Brlllk's obligations under this Section 3, shall not depend on tlie delivery thereof to 
Depository Bank and the Smelter. 

4. Duties of the Deoository Bank 

(a) The Depository Bank shall apply and credit to tlie Lockbox 
Accouit all wire transfers directed to such Lockbox Account, even though such wire transfers 
may identify the Lockbox Account as an account of Kenergy. The Snielter shall direct Smelter 
Payments to the Depository Bank in  accordance with the following instructions: 

Account Name: 
Bank ABA No. 086300012 

Kenergy Lockbox Account (Alcaii) 

Account No. , 
Reference: Kenergy Corp - Alcan Primary Products Corporation 

The Depository Bank agrees (x) to maintain the Lockbox Account as a segregated 
account froin ICeiiergy's other accounts, if any, maintained with the Depository Bank, (y) to 
refrain from commingling the funds deposited in tlie Lockbox Account with any other funds of 
Kenergy and (z) that tlie location of the Lockbox Account shall not be changed without tlie prior 
written consent of Big Rivers. 

(b) On each Payment Day, the Depository Bank shall, on behalf of 
Kenergy, withdraw and distribute the following amounts from funds on deposit in the loclcbox 
Account in the following priority, and, in each case to the extent of the amount on deposit after 
giving effect to any prior withdrawal and distribution provided that prior to each application of 
funds, the Depository Bank shall have received from Big Rivers a Fee Notice for the month in 
which such distribution is to be made: 

(i) to the depository Bank, to pay fees, costs, expenses and 
indemnities as and when due to the Depository Bank on such Payment Date; then 

(ii) to Kenergy in ai amount equal to Kenergy Fees, pursuant 
the following wire transfer instructions: [ 1; and then 

(iii) the reixainder to Big Rivers, pursuant to the following wire 
transfer instructions: 

Bank: 
Bank ABA No. 08630001 2 
Account No. 10585559 
Beneficiary: 

Old National Bank, Evansville, IN 

Big Rivers Electric General Fund. 

5 ., Assignment: Acknowledeenient of Release: Grant of Security Interest: 
Remedies Uuon Default. 

(a) As security for Kenergy's obligations to Big Rivers under the Total 
Big Rivers Agreements and for good and valuable consideration, the adequacy and sufficiency of 
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which are hereby acknowledged, Keiiergy hereby assigns to Big Rivers all of its rights to receive 
tlie Smelter Payments and all of its rights to collect and enforce collection of such amounts due 
from tlie Smelter (collectively, tlie “Smelter Contract Rialits”). The Smelter hereby 
acluiowledges and consents to such assignment, and further agrees that, in realizing its rights iii 
respect of the Smelter Contract Rights, Big Rivers may sell and foreclose on such rights 
separately and apart fiom the disposition in respect of the rest of tlie Total Smelter Agreements. 
Kenergy agiees to cooperate with a id  assist Big Rivers with respect to aiiy collectioiis of 
amounts due from the Smelter to Kenergy which are assigned to Big Rivers pursuant to this 
Section, provided that Big Rivers will reimburse Icenergy For any expenses it iiicurs in providing 
such cooperation and assistance. Kenergy represents aid waraits to Big Rivers that such 
assigned payments and rights are not subject to any existing liens or encumbrances. 

(b) Upon execution of tliis Locltbox Agreement by Kenergy and tlie 
execution by Kenergy of a i y  and all UCC Finalicing Statements requested by Big Rivers as of 
tlie execution liereof, and so long as tliis L,oclcbox Agreement remains i n  effect, Big Rivers 
hereby releases Iceiiergy fiom futlier liability under tlie Total Big Rivers Agreements for any 
Smelter Payments assigned hereby, provided that such release does not relieve Kenergy of its 
other liabilities or’ responsibilities under each of the Total Big Rivers Agreements. 

(c) To secure tlie performaice by Kenergy of all its obligatioiis under 
the Total Big Rivers Agreements, Keiiergy hereby irrevocably pledges and/or assigns to Big 
Rivers, and grants to Big Rivers a security interest in (i) the Smelter Contract Rights, (ii) all 
Smelter Payments, excluding the Retail Fee, (to the extent such Smelter Payments have not been 
previously assigned to Big Rivers by Kenergy) (iii) all of its right, title a id  interest in, to and 
under tlie Locltbox Account and all funds coiitaiiied therein, and in all obligations of the 
Depository Bank to Keiiergy with respect thereto and (iv) in all proceeds of tlie foregoing (such 
items in respect of which such security interest is given hereinafter collectively referred to as tlie 
“Collateral”). Upon tlie occurrence of a default by Keiiexgy under tlie Wholesale Contract, Big 
Rivers may, in addition to exercising any of tlie remedies available to it under tlie Total Big 
Rivers Agreements, 

(x) enforce its right to all or any portion of tlie Collateral by 
such appropriate ,judicial proceedings as it shall deem most effective to 
protect and enforce such right; 

(y) cause any action at law or suit in equity or other proceeding 
to be instituted and prosecuted to collect or enforce its right to the 
Collateral, or a i y  portion thereof> to the extent permitted by applicable 
law; or 

(2)  sell, assign or otherwise liquidate aiiy or all of‘tlie 
Collateral and tale possession of the proceeds of any such sale or 
liquidation. 

(d) Following tlie OccurTeiice of a default by Kenergy under any Total 
Big Rivers Agreement and the enforcement by Big Rivers of its rights with respect to tlie 
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Collateral in accordance with clause (cj above, Big Rivers shall be entitled to retain tlie proceeds 
received from any such enforcement. 

6 .  Indemnity. Big Rivers hereby agrees to indemnify and hold the Depository 
Badc liarmless from and against any and all liabilities, obligations, losses, damages, penalties, 
actions, judgments, suits, costs, expenses or disbursements of any kind or nature whatsoever 
(including, without limitation, reasonable legal fees) (collectively, “w’) with respect to tlie 
performance of this Lockbox Agreement unless such Claims aise from the Depository Bank’s 
gross negligence or willful misconduct. Big Rivers further agrees, so long as tlie Smelter pays all 
Smelter Payments lo the Depository Bank, to pay, indemnify and hold the Smelter liarniiess from 
and against any and all Claims of or against the Depository Bank with respect to the 
performance, interpretation, constructioii and enforcement of this Lockbox Agreement. 

7. Fees and Expenses. Big Rivers hereby agrees that all fees and charges 
associated with tlie Loclcbox Account as shall from time to time be mutually agreed upon by Big 
Rivers and the Depository Bank shall be included on a monthly consolidated account analysis 
statement which the Depositori Bank shall submit to Big Rivers. This statenlent shall set forth 
the fees and charges payable by Big Rivers for such month and be accompanied by such 
supporting documentation as the Depository Bank shall deem reasonable. All fees and charges 
set forth in the statement described above shall be deducted from the Lockbox Account by 
Depository Ba~dc. 

8. Limitations on Liability of the Depository Bank. The Depository Bank 
undertakes to perform those duties as are expressly set forth herein and tlie other processing 
requirements as may be covered in any procedure agreement consented to by Kenergy and Big 
Rivers. Notwithstanding any other provisions o f  this Lockbox Agreement, it is agreed by the 
parties liereto that the Depository Bank shall not be liable for any action talcen by it or aiiy of its 
directors, officers, agents or employees in accordance with this Agreement except for its or their 
own gross negligence or willful misconduct. In no event shall the Depository Bad< be liable for 
losses or delays resulting from force maieure, computer malfunctions, interruption of 
comniunication facilities, labor difficulties or other causes beyond tlie Depository Bank’s 
reasonable control or for indirect, special or consequential damages, 

9. Account InfoIniation. Upon the requesl of any party, tlie Depository B d c  
shall provide to each of Big Rivers and Kenergy statements sunimarizing the activity in  the 
Loclcbox Account. In addition, tlie Depository Bank will provide to each of Big Rivers and 
Kenergy copies of all information reasonably requested by either of them. 

Tlie Depository Bank may rely, and shall be protected in acling or refraining from 
acting, upon aiiy notice (including but not limited to electronically confirmed facsimiles of such 
notice) reasonably believed by tlie Depository Bank to be genuine and to have been given by tlie 
proper party or parties. 

Tlie Depository Bank shall have no obligation to review or confirm that any 
actiolis taken pursuant to this Lockbox Agreement coniply with any other agreement or 
document between tlie Big Rivers, the Smelter and tlie Distributive Cooperative or between any 
of them. Tlie provisions of this paragraph shall survive termination of the Lockbox Agreement. 
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10. Waiver of Right of Set-off. So long as any obligation of Kenergy to the 
Big Rivers under this Lockbox Agreement remains outstanding, the Depository Bank waives, 
with respect to all of its existing and future claims against ICenergy or any affiliate thereof, all 
existing and future rights of set-off and banker’s liens against the Lockbox Account and all items 
(and proceeds tilereof) that come into its possession in connection with the L.ockbox Account; 
provided that the Depository Bank retains the right to charge the Lockbox Account for all itenis 
deposited in and credited to tlie Loclcbox Account after the date hereof and subsequently returned 
to the Depository Bank unpaid aiid For all fees and charges associated with such returned items. 

1 1. Effectiveness: Integration: Amendments. This Lockbox Agreement shall 
be effective as of the date first wriflen above, and the Deposit017 Bank shall be in  a position to 
process remittances to tlie Lockbox Account commencing 1. This L,ockbox 
Agreement constitutes the entire agreement and understanding of the parties with respect to the 
subject matter contained herein. To the extent that any other agreement or understanding, 
whether in writing or oral, relating to the matters referred to herein is incoiisistent with this 
Loclcbox Agreement, this Loclcbox Agreement shall supersede such other agreement, including 
any procedures agreement and any other agreement between Kenergy and the Depository Bailc 
relating to the collection of the Smelter Payments. No provision of this Lockbox Agreement may 
be anended, modified or waived, except by a written instrument executed by the parties hereto. 
Any provision of this Lockbox Agreement which is or is declared illegal, invalid or 
unenforceable under any law or regulation shall not affect tlie legality, validity or enforceability 
of any other provisions hereof. 

12. Termination. This Loclcbox Agreenieiit shall terminate on the earliest of 
(a) the date on which the Depository Bank receives a certificate of an authorized officer of Big 
Rivers to the effect that all Secured Obligations have been paid in full, (b) tlie date of termination 
of this Loclcbox Agreement by Big Rivers (with tlie consent of Kenergy, which consent shall not 
be unreasonably witldield) upon 60 days prior written notice to the Depository Bank and to 
ICenergy or (c) the date of termination of this Lockbox Agreement by the Depository Bank (with 
the consent of Big Rivers, which consent shall not be uiueasonably witldield) upon 60 days prior 
written notice to ICenergy and to Big Rivers, provided that such 60 day period shall be extended 
at the request of Big Rivers if a substitute depository bank cannot be established during such 60 
day period. IJpon terinination of this Loclcbox Agreement pursuant to this Section, Big Rivers 
shall be released from any and all liability and obligations with respect to such Lockbox Account 
or arising hereunder., and the Loclcbox Account shall, at the option of Icenergy, be transfeixd to 
ICenergy’s name and become an account from which Kenergy may withdraw any and all funds 
contained therein, or the account shall be closed 

1.3. Substitute Deoositorv Bank. In the event that the Depository Bank resigns 
or is removed by the Parties hereto (other than due to !he occurrence of tlie events conteinplated 
by clause (a) of Section 12 hereof), a substitute bank shall be nominated by Big Rivers which 
nominee shall be approved by Kenergy (with notice to be provided to the Smelter). Such 
substitute Depository Bank shall accept such appointment by executing a comparable Lockbox 
Agreement and shall thereafter succeed to all rights and responsibilities of the Depository Bank 
as therein provided. 



14 Notices All notices, requests or othei colnniunications given to Kenergy, 
Big Riveis 01 the Depository Bank shall be given in writing (including telex, facsimile 
transmission or similar writing) at the address or telex or facsimile number specified below: 

Depository Banlt: Old National Bank 
1 Main Street 
Evansville, IN 47708 
Attn: Alma Lee Tepool 
Facsimile No.: (812) 465-0123 

Big Rivers: 

Kenergy : 

Smelter: 

Big Rivers Electric Corporation 
20 1 Third Street 
Henderson, ICY 424 I9 
Attn: Vice President, CFO 
Facsiiiiile No.: (270) 827-2101 

Kenergy Corp. 
P.O. Box 18 
Henderson, ICY 4241 9-00 18 
Attn: 
Facsimile: (270) 685-5981 

Alcaii Primary Products Corporation 
Highway 2096, Near Sebree, KY 
P.O. Box 44 
Henderson, ICY 42420 
Attn: Pam Schneider 
Facsimile: (270) 521-7305 

Any party may change its address or facsimile nuinber or notices hereunder by notice to each 
other party hereunder. Each notice, request or other communication shall be effective (a) if given 
by facsimile traismission, when such facsimile is transmitted to the facsimile number specified 
in this Section, (b) if given by mail, two business days after such communication is deposited in 
tlie mail with first class postage prepaid, addressed as aforesaid 01’ (c) if given by a ~ i y  other 
means, when delivered at tlie address specified in this Section. 

15. Acltnowledenient of Security Interest. By execution of this Locltbox 
Agreement the Depository Bank acknowledges and consents to tlie security interest granted by 
Kenergy to Big Rivers pursuant to Section 5 .  ICenergy agrees to promptly execute and deliver all 
further instruments and documents that may be necessary or which Big Rivers may in good faith 
reasonably request, in order to perfect and protect any pledge or security interest granted hereby, 
including, without limitation, such financing or continuation statements, or amendments thereto, 
as Big Rivers may reasonably request. 

16. Goveminp Law. Except to tlie extent that federal law or tlie laws of the 
state in which the Depository Bank is located goverii the Locltbox Account, this Locltbox 
Agreement shall be governed by, and interpreted in accordance with, the laws of the 
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Coiiimonwealtli of Kentucky, without regard to its conflicts of laws rules. For purposes of this 
Lockbox Agreement, the Commo~~u~eal t l~ of Kentucky shall be deenied the bank’s jurisdiction 
under the ICentucky Uiiifonn Coiimercial Code 

17. Counterparts This Lockbox Agreement may be executed in any iiurnbei 
of counterparts, each of which shall be an original, but all of which together shall constitute one 
aid the s m e  iiistrunient. 
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IN WITNESS WHEREOF, each of the paties hereto has caused this Loclcbox 
Agreement to be executed arid delivered by its duly authorized office1 as of the date first set forth 
above. 

OLD NATIONAL BANK 

By: 
Name: 
Title: 

BIG RIVERS ELECTRIC CORPORATION 

By: 
Name: Mark A. Bailey 
Title: President and CEO 

KENERGY CORP 

By: 
Name: 
Title: 

ALCAN PRIMARY PRODUCTS CORPORATION 

By: 
Name: 
Title: 
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CENTURY SECURITY AND LOCKBOX 
AGREEMENT 



Filed October 2008 

SECURITY AND LOCK BOX AGREEMENT (Century) 

This SECURITY AND LOCK BOX AGREEME.NT, dated as of [ 1 (the 
“Lockbox Aereement”), is made by and among OLD NATIONAL BANK, of Evansville, 
Indiana (the “Depositow Bank”), BIG RIVERS ELECTRIC CORPORATION, a Kentucky 
corporation (together with its successors and assigns, “Big Rivers”), KENERGY CORP., a 
Kentucky electric cooperative corporation (together with its successors and assigns, “Kenervy”) 
and CENTURY ALUMINUM OF KENTUCKY GENERAL PARTNERSHIP (together with 
its successors and assigns, the “Smelter”). 

PRELIMINARY STATEMENTS 

A. Reference is made to that certain Retail Electric Service Agreement for Electric 
Service dated [ ] between Kenergy and the Smelter (as amended, modified or 
supplemented from time to time, the “Smelter Ameement”), pursuant to which Kenergy is 
obligated to sell to the Smelter and the Smelter agrees to purchase from Kenergy retail electric 
service in accordance with the terms and conditions specified therein. 

B. Reference is made to that certain Agreement for wholesale electric service dated 
as of [ 1 between Kenergy and Big Rivers, pursuant to which Big Rivers agrees to 
provide wholesale electric service to Kenergy for resale to the Smelter under terms described 
therein (collectively the “Wholesale Contract”). 

C. Reference is made to any additional agreements entered into from time to time, 
between Big Rivers and Kenergy that provide for the sale of wholesale electric service by Big 
Rivers to Kenergy (for resale by Kenergy to the Smelter) which Big Rivers, the Smelter and 
K,energy agree, in writing, shall be covered by the terms of this Lockbox Agreement 
(collectively, the “Additional Bip Rivers Ameements” and together with the Wholesale Contract, 
the “Total Big Rivers Ameements”. 

D. Reference is made to any additional agreements entered into, from time to time 
between Kenergy and the Smelter that provide for the sale to the Smelter of additional retail 
electric seivice procured from the Big Rivers by Kenergy which Big Rivers, the Smelter and 
Kenergy agree, in writing, shall be covered by the terms of this Lockbox Agreement 
(collectively, the “Additional Smelter Agreements” and together with the Smelter Agreement, 
the “Total Smelter Ameements”). 

E. The parties hereto wish to provide security to Big Rivers for obligations arising to 
Big Rivers from Kenergy pursuant to the Total Big Rivers Agreements (the “Secured 
Obligations”) and for the orderly application of all amounts owing by the Smelter to Kenergy 
with respect to retail electric service pursuant to the Total Smelter Agreements (collectively, the 
“Smelter Payments”), without setoff for any other amounts that may be owing from Kenergy to 
the Smelter. Accordingly, Kenergy has a p e d  to establish, in the name of Kenergy, a hank 
account with the Depository Bank, which account shall be designated as, and hereinaRer referred 
to as, the L.ockbox Account (as hereinafter defined). 

F. The Depository Bank has agreed to maintain the Lockbox Account pursuant to 
and in accordance with this Lockbox Agreement. 
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G. The Parties further understand and agree that the Smelter’s only responsibility 
under this Lockhox Agreement is to make the Smelter Payments to the Depository Bank in 
accordance with the instructions set forth in Section hereof (or such other instructions as may be 
subsequently agreed to by Big Rivers and Kenergy pursuant to the L.ockhox Agreement and 
delivered to the Smelter). 

NOW, THEREFORE, the parties hereto hereby agree as follows: 

1. Pavments bv the Smelter. Unless otherwise agreed in writing, Big Rivers, 
the Smelter and Kenergy hereby irrevocably agree that Smelter Payments shall be paid by wire 
transfer or through the Automated Clearing House (ACH) network to the Depository Bank for 
deposit in the Lockhox Account in accordance with Section 3 hereof and coincident with date 
payments are due and owing under the Total Big Rivers Agreements and the Total Smelter 
Agreements applicable to this service. Big Rivers, the Smelter and K.energy agree that Smelter 
Payments shall he deemed to have been made to Kenergy and shall be credited toward the 
Smelter’s payment obligations under the Total Smelter Agreements and satisfaction of Smelter’s 
obligation to make Smelter Payments. Kenergy and Big Rivers agree that amounts received by 
the Depository Bank from the Smelter shall be deemed to have been paid to Big Rivers by 
Kenergy, shall be thereafter the property of Big Rivers and shall be credited toward the Secured 
Obligations, subject to Section 3., 

2. Lockbox Account. The Depository Bank has established account number 
[103089518] in the name “Kenergy Lockbox Account” (such account and any successor account 
are referred to as the “Lockbox Account”) and the Depository Bank shall not change the name or 
account number without the prior written consent of Big Rivers. Big Rivers shall possess 
exclusive dominion and control, as a secured party, of the funds (and any and all proceeds 
therefrom) from time to time in the Lockbox Account. Neither Kenergy nor any person or entity 
claiming by, through or under Kenergy shall have any control over the use of, or any right to 
withdraw any amount from, the Lockbox Account, except that Big Rivers shall have the right to 
withdraw or direct the withdrawal of amounts from the Lockbox Account. The Depository Bank 
shall be entitled to rely on, and shall act in accordance with, all instructions given to it by Big 
R.ivers with respect to the Lockhox Account and the funds therein without further consent by 
Kenergy. 

3 “ Kenergv Fees. Prior to each day that Smelter deposits funds in the 
Lockhox Account or if such deposits are received by the Depository Bank after 12:OO noon, 
Henderson, Kentucky time, then the next Business Day, (a “Payment Dav”) Big Rivers will 
provide a notice in writing to the Depository Bank (the “Fee Notice”), setting forth the amount to 
be applied to Kenergy with respect to the Retail Fee (as defined in the Smelter Agreement) for 
the month in which such Fee Notice is received (the “Kenergv Fees”) and attaching copies of (i) 
the monthly statement provided by Kenergy to the Smelter pursuant to the Total Smelter 
Agreements and (ii) the monthly statement provided by Big Rivers to Kenergy pursuant to the 
Total Big Rivers Agreements. The Depository Bank shall he under no obligation to verify or 
confirm any of the information or calculations contained in any Fee Notice. Concurrently with 
delivery of the Fee Notice to the Depository Bank, Big Rivers shall delivery a copy thereof to 
Kenergy and the Smelter, but the effectiveness of any such Fee Notice, as it relates to the 
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Depository Bank's obligations under this Section 3, shall not depend on the delivery thereof to 
Depository Bank and the Smelter. 

4" Duties of the Depository Bank. 

(a) The Depository Bank shall apply and credit to the Lockbox 
Account all wire transfers directed to such Lockbox Account, even though such wire transfers 
may identi6 the Lockbox Account as an account of Kenergy. The Smelter shall direct Smelter 
Payments to the Depository Bank in accordance with the following instructions: 

Account Name: 
Bank ABA No. 086300012 

Kenergy Lockbox Account (Century) 

Account No. u 
Reference: Kenergy Corp. - Century Primary Products Corporation 

The Depository Bank agrees (x) to maintain the Lockbox Account as a segregated 
account from Kenergy's other accounts, if any, maintained with the Depository Bank, (y) to 
refrain from commingling the funds deposited in the Lockbox Account with any other funds of 
Kenergy and (z) that'the location of the Lockbox Account shall not be changed without the prior 
written consent of Big Rivers. 

(b)  On each Payment Day, the Depository Bank shall, on behalf of 
K.energy, withdraw and distribute the following amounts from funds on deposit in the lockbox 
Account in the following priority, and, in each case to the extent of the amount on deposit after 
giving effect to any prior withdrawal and distribution provided that prior to each application of 
funds, the Depository Bank shall have received from Big Rivers a Fee Notice for the month in 
which such distribution is to be made: 

(i) to the depository Bank, to pay fees, costs, expenses and 
indemnities as and when due to the Depository Bank on such Payment Date; then 

(ii) to Kenergy in an amount equal to Kenergy Fees, pursuant 
the following wire transfer instructions: [ 3; and then 

(iii) the remainder to Big Rivers, pursuant to the following wire 
transfer instructions: 

Bank 
Bank ABA No. 086.300012 
Account No. 10585559 
Beneficiary: 

5. 

Old National Bank, Evansville, IN 

Big Rivers Electric General Fund. 

Assignment; Acknowledgement of Release: Grant of Securitv Interest; 
Remedies Upon Default. 

(a) As security for Kenergy's obligations to Big Rivers under the Total 
Big Rivers Agreements and for good and valuable consideration, the adequacy and sufficiency of 
which are hereby acknowledged, Kenergy hereby assigns to Big Rivers all of its rights to receive 

OHS East:1603621Z04 



the Smelter Payments and all of its rights to collect and enforce collection of such amounts due 
from the Smelter (collectively, the “Smelter Contract Rights”). The Smelter hereby 
acknowledges and consents to such assignment, and further agrees that, in realizing its rights in 
respect of the Smelter Contract Rights, Big Rivers may sell and foreclose on such rights 
separately and apart from the disposition in respect of the rest of the Total Smelter Agreements. 
Kenergy agrees to cooperate with and assist Big Rivers with respect to any collections of 
amounts due from the Smelter to Kenergy which are assigned to Big Rivers pursuant to this 
Section, provided that Big Rivers will reimburse Kenergy for any expenses it incurs in providing 
such cooperation and assistance. Kenergy represents and warrants to Big Rivers that such 
assigned payments and rights are not subject to any existing liens or encumbrances. 

(b) Upon execution of this Lockbox Agreement by Kenergy and the 
execution by Kenergy of any and all UCC Financing Statements requested by Big Rivers as of 
the execution hereof, and so long as this Lockbox Agreement remains in effect, Big Rivers 
hereby releases Kenergy from further liability under the Total Big Rivers Agreements for any 
Smelter Payments assigned hereby, provided that such release does not relieve Kenergy of its 
other liabilities or responsibilities under each of the Total Big Rivers Agreements. 

(c) To secure the performance by Kenergy of all its obligations under 
the Total Big Rivers Agreements, Kenergy hereby irrevocably pledges andor assigns to Big 
Rivers, and grants to Big Rivers a security interest in (i) the Smelter Contract Rights, (ii) all 
Smelter Payments, excluding the Retail Fee, (to the extent such Smelter Payments have not been 
previously assigned to Big Rivers by Kenergy) (iii) all of its right, title and interest in, to and 
under the Lockhox Account and all funds contained therein, and in all obligations of the 
Depository Bank to Renergy with respect thereto and (iv) in all proceeds of the foregoing (such 
items in respect of which such security interest is given hereinafter collectively referred to as the 
“Collateral”). Upon the occurrence of a default by Kenergy under the Wholesale Contract, Big 
Rivers may, in addition to exercising any of the remedies available to it under the Total Big 
Rivers Agreements, 

(x) enforce its right to all or any portion of the Collateral by 
such appropriate judicial proceedings as it shall deem most effective to 
protect and enforce such right; 

(y) cause any action at law or suit in equity or other proceeding 
to be instituted and prosecuted to collect or enforce its right to the 
Collateral, or any portion thereof, to the extent permitted by applicable 
law; or 

(2) sell, assign or otherwise liquidate any or all of the 
Collateral and take possession of the proceeds of any such sale or 
liquidation. 

(d) Following the occurrence of a default by Kenergy under any Total 
Big Rivers Agreement and the enforcement by Big Rivers of its rights with respect to the 
Collateral in accordance with clause (c) above, Big Rivers shall be entitled to retain the proceeds 
received from any such enforcement. 

OHS Eart:16036?120 4 



6 .  Indemnitv. Big Rivers hereby agrees to indemnify and hold the Depository 
Bank harmless from and against any and all liabilities, obligations, losses, damages, penalties, 
actions, judgments, suits, costs, expenses or disbursements of any kind or nature whatsoever 
(including, without limitation, reasonable legal fees) (collectively, “w’) with respect to the 
performance of this Lockbox Agreement unless such Claims arise from the Depository Bank’s 
gross negligence or willful misconduct. Big Rivers further agrees, so long as the Smelter pays all 
Smelter Payments to the Depository Bank, to pay, indemnify and hold the Smelter harmless from 
and against any and all Claims of or against the Depository Bank with respect to the 
performance, interpretation, construction and enforcement of this Lockbox Agreement. 

7.  Fees and Expenses. Big Rivers hereby agrees that all fees and charges 
associated with the Lockbox Account as shall from time to time be mutually agreed upon by Big 
Rivers and the Depository Bank shall be included on a monthly consolidated account analysis 
statement which the Depository Bank shall submit to Big Rivers. This statement shall set forth 
the fees and charges payable by Big Rivers for such month and be accompanied by such 
supporting documentation as the Depository Bank shall deem reasonable. All fees and charges 
set forth in the statement described above shall be deducted from the Lockbox Account by 
Depository Bank. 

8“ Limitations on Liability of the Depository Bank. The Depository Bank 
undertakes to perform those duties as are expressly set forth herein and tlie other processing 
requirements as may be covered in any procedure agreement consented to by Kenergy and Big 
Rivers. Notwithstanding any other provisions of this Lockbox Agreement, it is agreed by the 
parties hereto that the Depository Bank shall not be liable for any action taken by it or any of its 
directors, officers, agents or employees in accordance with this Agreement except for its or their 
own gross negligence or willful misconduct. In no event shall the Depository Bank be liable for 
losses or delays resulting from force maieure, computer malfunctions, interruption of 
communication facilities, labor difficulties or other causes beyond the Depository Bank’s 
reasonable control or for indirect, special or consequential damages. 

9. Account Information.. Upon tlie request of any party, the Depository Bank 
shall provide to each of Big Rivers and Kenergy statements summarizing the activity in the 
Lockbox Account. In addition, the Depository Bank will provide to each of Big Rivers and 
Kenergy copies of all information reasonably requested by either of them. 

The Depository Bank may rely, and shall be protected in acting or refraining from 
acting, upon any notice (including but not limited to electronically confirmed facsimiles of such 
notice) reasonably believed by the Depository Bank to be genuine and to have been given by the 
proper party or parties. 

The Depository Bank shall have no obligation to review or confirm that any 
actions taken pursuant to this Lockbox Agreement comply with any other agreement or 
document between the Big Rivers, the Smelter and the Distributive Cooperative or between any 
of them. The provisions of this paragraph shall survive termination of the Lockbox Agreement. 

10. Waiver of RiPht of Set-off. So long as any obligation of Kenergy to the 
Big Rivers under this Lockbox Agreement remains outstanding, tlie Depository Bank waives, 
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with respect to all of its existing and future claims against Kenergy or any affiliate thereof, all 
existing and future rights of set-off and banker's liens against the Lockbox Account and all items 
(and proceeds thereof) that come into its possession in connection with the Lockbox Account; 
provided that the Depository Bank retains the right to charge the L,ockbox Account for all items 
deposited in and credited to the Lockbox Account after the date hereof and subsequently returned 
to the Depository Bank unpaid and for all fees and charges associated with such returned items. 

1 1 I Effectiveness: Integration; Amendments. This Lockbox Agreement shall 
be effective as of the date first written above, and the Depository Bank shall be in a position to 
process remittances to the Lockbox Account commencing [ J. This Lockbox 
Agreement constitutes the entire agreement and understanding of the parties with respect to the 
subject matter contained herein. To the extent that any other agreement or understanding, 
whether in writing or oral, relating to the matters referred to herein is inconsistent with this 
Lockbox Agreement, this Lockhox Agreement shall supersede such other agreement, including 
any procedures agreement and any other agreement between Kenergy and the Depository Bank 
relating to the collection of the Smelter Payments. No provision of this L.ockhox Agreement may 
be amended, modified or waived, except by a written instrument executed by the parties hereto. 
Any provision of this Lockhox Agreement which is or is declared illegal, invalid or 
unenforceable under any law or regulation shall not affect the legality, validity or enforceability 
of any other provisions hereof. 

12., Termination. This Lockbox Agreement shall terminate on the earliest of 
(a) the date on which the Depository Bank receives a certificate of an authorized officer of Big 
Rivers to the effect that all Secured Obligations have been paid in full, (h) the date of termination 
of this Lockhox Agreement by Big Rivers (with the consent of Kenergy, which consent shall not 
be unreasonably withheld) upon 60 days prior written notice to the Depository Bank and to 
K,energy or (c) the date of termination of this Lockbox Agreement by the Depository Bank (with 
the consent of Big Rivers, which consent shall not be unreasonably withheld) upon 60 days prior 
written notice to Kenergy and to Big Rivers, provided that such 60 day period shall be extended 
at the request of Big Rivers if a substitute depository bank cannot he established during such 60 
day period. Upon termination of this Lockbox Agreement pursuant to this Section, Big Rivers 
shall he released from any and all liability and obligations with respect to such Lockhox Account 
or arising hereunder, and the Lockbox Account shall, at the option of Kenergy, be transferred to 
Kenergy's name and become an account from which Kenergy may withdraw any and all funds 
contained therein, or the account shall be closed. 

13. Substitute Deoositorv Bank. In the event that the Depository Bank resigns 
or is removed by the Parties hereto (other than due to the occurrence of the events contemplated 
by clause (a) of Section 12 hereof), a substitute hank shall be nominated by Big Rivers which 
nominee shall be approved by Kenergy (with notice to be provided to the Smelter).. Such 
substitute Depository Bank shall accept such appointment by executing a comparable Lockbox 
Agreement and shall thereafter succeed to all rights and responsibilities of the Depository Bank 
as therein provided. 

14. Notices. All notices, requests or other communications given to Kenergy, 
Big Rivers or the Depository Bank shall be given in writing (including telex, facsimile 
transmission or similar writing) at the address or telex or facsimile number specified below: 
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Depository Bank: 

Big Rivers: 

Kenergy: 

Smelter: 

Old National Bank 
1 Main Street 
Evansville, IN 47708 
Attn: Anna Lee Tepool 
Facsimile No.: (812) 465-012.3 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, KY 4241 9 
Attn: Vice President, CFO 
Facsimile No.: (270) 827-2101 

Kenergy Cop.  
P.O. Box 18 
Henderson, KY 424 19-0018 
Attn: 
Facsimile: (270) 685-5981 

Century Aluminum Company 
P.O. Box 500 
State Route 271 North 
Hawesville, Kentucky 42348 
Attn: Plant Manager 
Fax: (270) 852-2882 

Any party may change its address or facsimile number or notices hereunder by notice to each 
other party hereunder. Each notice, request or other communication shall be effective (a) if given 
by facsimile transmission, when such facsimile is transmitted to the facsimile number specified 
in this Section, (b) if given by mail, two business days after such communication is deposited in 
the mail with first class postage prepaid, addressed as aforesaid or (c) if given by any other 
means, when delivered at the address specified in this Section. 

15. Acknowledement of Securih, Interest. By execution of this Lockbox 
Agreement the Depository Bank acknowledges and consents to the security interest granted by 
Kenergy to Big Rivers pursuant to Section 5. Kenergy agrees to promptly execute and deliver all 
further instruments and documents that may be necessary or which Big Rivers may in good faith 
reasonably request, in order to perfect and protect any pledge or security interest granted hereby, 
including, without limitation, such financing or continuation statements, or amendments thereto, 
as Big Rivers may reasonably request. 

16. Governing Law. Except to the extent that federal law or the laws of the 
state in which the Depository Bank is located govern the L.ockbox Account, this Lockbox 
Agreement shall be governed by, and interpreted in accordance with, the laws of the 
Commonwealth of K,entucky, without regard to its conflicts of laws rules. For purposes of this 
Lockbox Agreement, the Commonwealth of Kentucky shall be deemed the bank's jurisdiction 
under the Kentucky Uniform Commercial Code. 
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17. Counterparts. This Lockbox Agreement may be executed in any number 
of counterparts, each of which shall be an original, but all of which together shall constitute one 
and the same instrument. 
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IN WITNESS WHEREOF, each of the parties hereto has caused this Lockbox 
Agreement to be executed and delivered by its duly authorized officer as of the date first set forth 
above.. 

OLD NATIONAL BANK 

By: 
Name: 
Title: 

BIG RIVERS ELECTRIC CORPORATION 

By: 
Name: Mark A. Bailey 
Title: President and CEO 

KENERGY COW. 

By: 
Name: 
Title: 

CENTURY ALUMINUM OF IENTUCKY 
GENERAL PARTNERSHIP 

By: 
Name: 
Title: 

OHS Easl:160362120 4 





ALCAN GUARANTY 



Filed October 2008 

GUARANTEE 
(Alcan) 

This GUARANTEE (this “Guarantee”) is niade and entered into as of [ 1, 
2008, by ALCAN COWORATION, a Texas corporation (the “Guarantor”), in favoi of 
KENERGY CORP., a Kentucky rural electiic cooperative corpoiatioii (“Kenergv”), and BIG 
RIVE,RS ELECTRIC CORPORATION, a Kentucky rural electric generation and transmission 
cooperative (“Big Rivers”) 

RECITALS 

A. Kenergy and Alcaii Primary Products Corporation, a Texas corporatioii and a 
direct subsidiary of the Guarantor (“w), have entered into a Retail Electric Seiliice 
Agreement, dated as of tlie date hereof (the “Retail Agreement”), under which Kenergy shall 
provide A l c n  retail electric seiliice~ 

B. Kenergy and Big Rivers have entered into a Wholesale Electric Service 
Agreement, dated as of the date hereof (the “Wholesale Aereement”) under which Big Rivers 
shall provide Kenergy wholesale electric service for resale to Alcan. 

C. Big Rivers and Alcan have entered into a Coordination Agreement, dated as of tlie 
date hereof (the “Coordination Agreement”), under which they shall coordinate witli respect to 
the perforniance of their respective obligations under the Retail Agreement and the Wholesale 
Agreement. 

D. Big Rivers, Kenergy, and Alcan have entered into a System Disturbance 
Agreement dated the date hereof (tlie “Svsteni Disturbance Agreement”) under which tlie parties 
thereto male certain agreements with respect to tlie occurrence of a system disturbance 011 the 
Big Rivers system, as defined therein. 

E. The Guarantor owns all of the voting stock of Alcan, and will derive substantial 
benefits from the transactions contemplaled by the Retail Agreenient and Wholesale Agreement, 
which benefits are hereby aclaiowledged by the Guarantor. 

F. It is a conditioii precedent to the closing of the Retail Agreement and Wliolesale 
Agreement that the Guarantor, simultaneously with the execution and delivery of the Retail 
Agreement, tlie Wholesale Agreement and tlie Coordination Agreeinent by the parties thereto, 
shall have executed and delivered this Guarantee to Kenergy and Big Rivers. 

G. The Guarantor desires to enter into this Guarantee in order to satisfy the condition 
precedent described in the preceding recital. 
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AGREEMENT 

NOW, THEREFORE, in consideration of tlie iiiutual covenants contained herein, and for 
other good and valuable consideration, tlie receipt and sufficiency of which are hereby 
acknowledged, the parties hereto hereby agree as follows: 

1. Definitions: Rules of Construction. Capitalized terms used herein but not 
otherwise defined are used as defined in tlie Retail Agreement. The rules of construction set 
foitli in the Retail Agreement shall apply to this Guarantee. 

2,  Guaranteed Obligations. As used herein, “Guaranteed Oblieations” shall mean 
any and all of (i) the obligations of Alcan to ICenergy under tlie Retail Agreement, (ii) tlie 
obligations of Alcan to Big Rivers under the Coordination Agreement, (iii) the obligations of 
Alcan to Big Rivers under Section 4.2 of the System Disturbance Agreement and (iv) the 
obligations of Alcan to Big Rivers or Kenergy under any other agreement, contract or other 
legally enforceable instrument, including the agreements listed on Schedule A hereto, entered 
into by Alcan or any of its Affiliates in connection with the closing ofthe Unwind Transaction or 
now or in the future in connection with the Retail Agreement (tlie “Transaction Documents”), 
including (a) tlie obligations of Alcan relating to the payment of money to Kenergy or Big Rivers 
(or their permitted assignees), (b) any such obligations that would become due but for the 
operation of the autoinatic stay under Section 162(a) of Title 11 of the United States Code, or (c) 
interest, fees and other charges whether or not a claim is allowed for such obligations in any such 
banluuptcy proceeding. 

3. Guarantee. The Guarantor hereby unconditionally and irrevocably guarantees, as 
a primary obligor a id  not merely as a surety, the prompt performance and payment in full when 
due, of all the Guaranteed Obligations. The Guarantor aclinowledges that the Guaranteed 
Obligations may arise or be created, incurred or assumed at any time and froin time to tinie and 
in such manner and such circumstances and with such ternis and provisions as Alcan, Kenergy 
and Big Rivers may agree without notice or deinand of any lcind or nature whatsoever to, or tlie 
consent of, tlie GuarantoI. 

4. Preservation of Alcan’s Substantive Defenses. Notwithstanding any of 
Guarantoi ’s waivers hereunder, ICenergy and Big River agree and acknowledge that Guarantor 
shall be entitled to assert (separately or jointly with Alcan) any substantive defenses, or claims in 
recoupment or setoff, with respect to the Guaranteed Obligations that Alcan would be entitled to 
assert against Kenergy or Big Rivers, including any claims or defense that Alcaii could assert by 
reason of tlie invalidity, illegality or unenforceability of any of the Transaction Documents. This 
Section shall not permit Guarantor to assert any defenses in its own right, based on impairment 
of Guarantor’s rights of subrogation, reimbursement, exoneration, contribution or 
indemnification, or other suretyship principles. 

5 .  Nature of Guxantee Continuing. Absolute and Unconditional. 

(a) This Guarantee is and is intended to be a continuing guarantee of 
performance when due of the Guaranteed Obligations, and not of collection, and is independent 
of and in addition to any other guarantee, endorsement, collateral or other agreement held by 
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ICenergy or Big Rivers therefor or with respect thereto, whether or not furnished by the 
Guarantor.. The Guarruitor hereby waives any riglit to require that any resort be had by Kenergy 
or Big Rivers to any other Person or to any of the security held for payment of any of the 
Guaranteed Obligations or to any balance of any deposit account or credit on the books of 
ICenergy or Big Rivers in favor of Alcan or any other Person. AI1 Guaranteed Obligations shall 
be conclusively presumed to have been created in reliance hereon. 

(b) This Guarantee shall not be changed or affected by any representation, 
oral agreement, act or thing whatsoever, except as herein provided. This Guarantee is intended 
by the Guarantor to be the final, complete and exclusive expression of the agreement between the 
Guarantor and ICenergy and Big Rivers with respect to the subject matter hereof" 

(c) The Guarantor Iiereby agrees that the Guaranteed Obligations may be 
extended or renewed, in  whole or in  part, without notice or further assent kom the Guarantor, 
that the Guarantor will remain bound upon this Guarantee notwithstanding any extension, 
renewal or other alteration of any Guaranteed Obligation and the Guarantee herein made shall 
apply to the Guaranteed Obligations as so amended, renewed or altered. 

(d) Subject to Section 4 above, the obligations of the Guarantor under this 
Guarantee are irrevocable, absolute and unconditional and the Guarantor hereby ii~evocably 
waives any defense it may now have or hereafter acquire relating to: 

(i) the failure of ICenergy or Big Rivers to assert any claim or demand 
or to exercise or enforce any right or remedy under the Transaction Documents, or against Alcan; 

any extension, renewal or other alteration of, or any rescission, (ii) 
waiver, amendment or modification of, any teiin or provision of the Transaction Documents; 

(iii) the settlement or compromise of any of the Guaranteed 
Obligations, any security therefor or any liability (including any of those hereunder) incurred 
directly or indirectly in respect thereof or hereof, or any subordination of  the payment of all or 
any part thereof to the payment of any liability (whether due or not) of Alcan to its creditors, 
other than ICenergy or Big Rivers; 

(iv) the application of any sums by whomsoever paid or howsoever 
realized to any liability of Alcan to ICenergy or Big Rivers regardless of what liabilities of Alcan 
remain unpaid; 

(v) the act or failure to act in any manner referred to in this Guarantee 
which may deprive the Guarantor of its right to subrogation against Alcan to iecover any 
payments made pursuant to this Guarantee; 

(vi) any change, restructuring or terniiiiation of the organizational 
structure or existence of Alcan; or 

(vii) any other act or agreement or thing or ornission or delay to do any 
other act or thing that may or might in any manner or to any extent vary the risk of  the Guarantor 
or that would otherwise operate as a discharge of the Guarantor as a matter of law or equity. 
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(e) The Guaaitor’s obligation hereunder is to perform the Guaranteed 
Obligations in full when due in accordance with the teims of the Transaction Documents, and 
such obligation shall not be affected by any stay or extension of time for perforinance by Alcaii 
resulting from any proceeding under Title 11 of the {Jnited States Code, as now coiistituted or 
hereafter aniended or replaced, or any similar federal or state law. Sub,ject to Section 4, the 
obligations of the Guarantor hereunder are independent of the Guaranteed Obligations under or 
in respect of the Transaction Documents, and a separate action may be brought and prosecuted 
against the Guarantor to enforce this Guarantee, imespective of whether any action is brought 
against Alcaii or whether Alcan is joined in m y  such action. 

6. Waivers and Aclinowledgnients. 

(a) The Guarantor hereby tinconditionally and irrevocably waives promptness, 
diligence, notice of acceptance, presentment, demand of performance or payment, notice of non- 
performance or non-payment, default, protest, acceleration or dishonor and any filing of claims 
with a court in the event of insolvency or banlcrtiptcy of Alcan, any right to require a proceeding 
first against Alcan, protest, notice and all demands whatsoever and any requirement that Keiiergy 
or Big Rivers protect, secure, perfect 01 insure any lien or my  property subject thereto or exhaust 
any right or take any action against Alcan or any other Person. 

(b) The Guarantor hereby unconditionally and irrevocably waives any right to 
revoke this Guarantee and acknowledges that this Guarantee is continuing in nature and applies 
to all Guaranteed Obligations, whether existing now or in the future. 

(c) The Guarantor hereby unconditionally and irrevocably waives (i) any 
defense arising by reason of any claim or defense based upon an election of remedies by 
Keiiergy or Big Rivers that in any manner impairs, reduces, releases or otherwise adversely 
affects the subrogation, reimbursement, exoneration, contribution or indeiniiification rights of the 
Guarantor or other rights of the Guarantor to proceed against Alcan or any other Person and (ii) 
subject to Section 4, any defense based on any right of set off or counterclaim against or in 
respecl of the obligations of the Guarantor hereunder. 

(d) The Guarantor hereby unconditionally and irrevocably waives suiy duty on 
the part of Kenergy or Big Rivers to disclose to the Guarantor any inatter, fact or thing relating to 
the business, condition (financial or otherwise), operations, performance, properties or prospects 
of Alcaii now or hereafter known by Kenergy or Big Rivers. 

(e) The Guarantor aclcnowledges that it will receive substantial direct and 
indirect benefits from the trarisactions conteniplated by the Transaction Documents and that the 
waivers set forth in Section 4 and this Section 6 are knowingly made in contemplation of such 
benefits. 

7. No Discharge or Diminishment of Guarantee. Except as provided in Section 4 
above, the obligations of the Guarantor under this Guarantee shall not be subject to any 
reduction, limitation, impairment or termination for any reason (other than if the Guaranteed 
Obligations have been indefeasibly perfornied in full), including any claim of waiver, release, 
surrender, alteration or comproinise of any of the Guaranteed obligations, and shall not be 
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subject to any defense or set-off> counterclaim, recoupment or termination whatsoever by reason 
of any discharge of Alcan from any of the Guaranteed Obligations in banluuptcy proceedings or 
otherwise. Without limiting the generality of the foregoing, the obligations of tlie Guarantor 
under this Guarantee shall not be discharged or impaired or otherwise affected by the failure of 
Kenergy or Big Rivers to assert any claim or demand or to enforce any remedy under any 
Transaction Docunient or any other agreement or otherwise, by any waiver or modification of 
any such agreement, by any default, waiver or delay, or by any other act or agreement or thing or 
omission or delay to do any other act or thing that niay or might in a i y  manner or to any extent 
vary tlie risk of the Guarantor or that would otherwise operate as a discharge o f a  Guarantor as a 
matter of law or equity. 

8. Reinstatement. The Guarantor agrees that this Guarantee shall continue to be 
effective or be reinstated, as tlie case niay be, with respect to any payment, or any part thereof, of 
principal of, interest on or any other amount with respect to the Guaranteed Obligations that is at 
any time rescinded or must otherwise be restored by Kenergy or Big Rivers upon the baidauptcy, 
insolvency or reorganization of Alcan or any other Person. 

9. No Waiver: Remedies. No failure on the part of Kenergy or Big Rivers to 
exercise, and no delay in exercising, any right hereunder shall operate as a waiver thereof; nor 
sliall any single or partial exercise of any right hereunder preclude any other or further exercise 
thereof or the exercise of any other right. The remedies herein provided are cumulative and not 
exclusive of any remedies provided by law. 

IO. Covenant. The Guarantor covenants and agrees that, without the prior written 
consent of Kenergy and Big Rivers, so long as any part of the Guaranteed Obligations shall 
remain outstanding, the Guarantor shall not liquidate, wind up or dissolve itself, or suffer any 
liquidation or dissolution, or convey, sell, lease, assign, transfer or otherwise dispose of all or 
substantially all of its property, assets or business, whether now owned or hereafter acquired, and 
shall preserve and maintain in full force and effect its legal existence and all of its rights, 
privileges and franchises necessary for tlie fulfillnient of its obligations under this Guarantee. 
Kenergy and Big Rivers shall not withhold their prior written consent to any such liquidation or 
dissolution, or any such sale or other disposition of substantially all of the Guarantor’s property 
and business, occuning in coruiection with a strategic restructuing of the Guarantor if (a) Rio 
Tinto plc and Rio Tinto Limited (collectively, “Rio Tinto”), or a wholly owned direct or indirect 
subsidiary of Rio Tinto, has a ratio of debt to equity of 110 more than [:I “0 aiid a net worth of 
not less than $- million (a “Substitute Guarantor”) and executes in favor of Kenergy and 
Big Rivers, a substitute guarantee containing terms and conditions substantially the sanie as 
those contained herein (a “Substitute Guarantee”), aiid (b) tlie Substitute Guarantor shall provide 
to Kenergy and Big Rivers such reasonable legal opinions and other documentation as either 
ICenergy or Big Rivers shall reasonably request in connection therewith. Upon compliance with 
the provisions of Section lO(a) and (b) hereof, the Substitute Guarantor sliall be the “Guarantor” 
for all purposes hereunder aid the prior Guarantor shall be released from its obligations arising 
hereunder after the date on which tlie Substitute Guarantee shall be effective. 

1 1 I Representations and Warranties. The Guarantor hereby represents and warrants 
as of the date of execution and delivery of this Guarantee as follows: 

OHS Ens1:160177414 12 5 



(a) Orgai7izafion and Existence. The Guarantor (i) is duly oiganized, validly 
existing a id  in good standing under the laws of the State of Texas, and is duly qualified to 
transact business as a foreign corporation in any jurisdiction where tlie nature of its business and 
its activities require it to be so qualified, including the Commonwealth of ICentucky; and (ii) has 
the requisite power and autltority to conduct its business as presently conducted, to own or hold 
under lease its properties, and to enter into and perform its obligations under this Guarantee. 

(b) Authorimtion, Execzrtioii nizd Biizding @fie/. This Guarantee has been 
duly authorized, executed and delivered by the Guarantor, and assuming the due authorization, 
execution and delivery of this Guarantee by Kenergy and Big Rivers, constitutes a legal, valid 
and binding obligation of the Guarantor, enforceable against the Guarantor in accordance with 
the terms hereof, except as enforceability may be limited by bailluuptcy, insolvency, 
reorganization, arrangement, inoratoriuin or other laws relating to or affecting the rights of 
creditors generally and by general principles ofequity. 

(c) No T’iolntion. The execution and delivery of this the Guarantee by the 
Guarantor and the compliance by the Guarantor with the t e rm and provisions hereof do not and 
will not (i) contravene any law applicable to tlie Guarantor or its organizational documents or by- 
laws, or (ii) contravene the provisions of, or constitute a default (or an event which, with notice 
or passage of time, or both would constitute a default) by it under, m y  indenture, mortgage or 
other inaterial contract, agreement or instrument to which the Guarantor is a party or by which 
the Guarantor, or its property, is bound. 

(d) No Required Coi?senls, Approvals or Conditioizs. No authorization, 
consent, approval or other action by, and no notice to or filing or registration with, and no new 
license or peiinit from, any Person (including without limitation, any Governmental Entity) or 
under any law applicable to the Guarantor is required for the due execution, delivery or 
performance by the Guarantor of this Guarantee. There are no conditions to the effectiveness of 
this Guarantee that have not been satisfied or waived. 

(e) Absence q’ Lifigaiion. There is no pending or, to the Guarantor’s 
lcnowledge, threatened any litigation, action, suit, proceeding, arbitration, investigation or audit 
against the Guarantor or Alcan by any Person before any Governmental Entity which: 
(i) questions the validity of this Guarantee or the ability of the Guarantor to perform its 
obligations hereunder, or (ii) if determined adversely to the Guarantor, would materially 
adversely affect its ability to perform this Guarantee. 

(f) Iizde~~e~zdent Decision. The Guarantor has, independently and without 
reliance upon Kenergy or Big Rivers and based on such documents and information as it has 
deemed appropriate, made its own credit analysis and decision to enter into this Guarantee. 

12. Amendment. Except as otherwise expressly provided in this Guarantee, any 
provision of this Guarantee may be inended or modified only by ai instrunlent in writing signed 
by the Guarantor, Kenergy and Big Rivers, and any provision of this Guarantee may be waived 
only by ICenergy and Big Rivers acting jointly. 
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13. Coiitinuine Guarantee: Successors aid Assigns. This Guarantee is a continuing 
Guarantee and shall remain in full force and effect until tlie payment in full of the Guaranteed 
Obligations, and shall be binding upon the Guarantor and its respective successors and assigns; 
provided, Iioiwivr, that the Guarantor may not assign or transfer any of its rights, benefits, 
obligations or duties hereunder, directly or indirectly, by operation of law or otlienvise, without 
tlie prior written consent of Kenergy and Big Rivers which consent shall not be unreasonably 
witlrheld, subject to Section IO. Any purported assignment in violation of this Section 13 shall be 
void. This Guarantee shall inure to the benefit of tlie respective successors and assigns of 
ICenergy a id  Big Rivers permitted under tlie Transaction Documents, and, in the event of any 
transfer or assignment of rights by ICenergy or Big Rivers, the rights and privileges herein 
conferred upon tlie transferring entity shall auto~iiatically extend to and be vested in such 
permitted tiansfwee or assignee, all sub.ject to tlie terms and conditions hereof 

14, Notices. A11 notices, requests, demaiids, claims, and other comlnunications 
hereunder shall be in writing and shall be deemed duly given if (and then two Business Days 
after) it is sent by registered or certified mail, return receipt requested, postage prepaid, and 
addressed to the intended recipient as set forth below: 

If to the Guarantor: Alcan Corporation 
9404 State Route 2096 
Henderson, ICentucky 42420 
Facsimile: 
Attention: 

If to Kenergy: 

If to Big Rivers: 

Kenergy Corp 
6402 Old Corydon Road 
Henderson, Kentucky 42420 
Facsimile: 
Attention: 
Big Rivers Electric Corporation 
202 Third Street 
P 0. Box 24 
I-lenderson, Kentucky 4241 9 
Facsimile: 270-827-2558 
Attention: President and CEO 

Any party hereto may send any notice, request, demand, claim, or other comniunication 
hereunder to the intended recipient at tlie address set forth above using any other means 
(including personal delivery, expedited courier, messenger service, telecopy, telex, ordinary 
mail, or electronic mail), but no such notice, request, demand, claim, or other communication 
shall be deemed to have been duly given uiiless and until it actually is received by the intended 
recipient. Any party hereto may change tlie address to which notices, requests, demands, claims, 
and other communications liereunder are to be delivered by giving the other party notice in tlie 
maiuier herein set forth. 

15. Severability. Any term or provision of this Guarantee which is invalid or 
unenforceable in any ,jurisdiction shall, as to such ,jurisdiction, be ineffective to tlie extent of such 
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invalidity or unenforceability without rendering invalid or unenforceable the remaining terms 
and provisions of this Guarantee or affecting the validity or enforceability of any of the terms or 
provisions of this Guarantee in any other jurisdiction. 

16. Governine Law. This Guarantee shall be governed by and construed and 
enforced in accordance with the laws of the Commonwealth of Kentucky, without regard to its 
conflicts of laws rules. 

17. Headines. The article and section headings contained in this Guarantee are 
inserted for convenience only and shall not affect in any way the meaning or interpretation of 
this Guarantee. 

18. Counterparts. This Guarantee may be executed in any number of counterparts, all 
of which talten together shall constitute one and the same instrument and any of the parties to 
this Guarantee may execute this Guarantee by signing any such counterpart. 

[Signature pages follow] 
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IN WITNESS WHEREOF, the Guarantoi, ICenergy and Big Rivers have caused this 
Guarantee to be duly executed as of the day and year first wiitten above 

ALCAN CORPORATION 

By: 
Name : 
Title: 

KENERGY C O W ,  

By: 
Name: 
Title: 

BIG RIVERS ELE,CTRIC CORPORATION 

BY: 
Nanie: 
Title: 
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CENTURYGUARANTY 



Filed October 2008 

GUARANTEE 
(Century) 

This GUARANTEE (this “Guarantee”) is made and entered into as of 1, 
2008, by CENTURY ALUMINUM COMPANY, a Delaware corporation (the “Guarantor”), in 
favor of IENERGY CORP., a Kentucky rural electric cooperative corporation (L‘Kenergy’’), and 
BIG RIVERS ELECTRIC CORPORATION, a Kentucky rural electric generation and 
transmission cooperative (“Big Rivers”). 

RECITALS 

A. Kenergy and Century Aluminum of ICentucky General Partnership, a ICentucky 
general partnership and a wholly owned indirect subsidiary of tlie Guarantor (“Century”), have 
entered into a Retail Electric Service Agreement, dated as of the date hereof (the ‘‘W 
Agreement”), under which Kenergy shall provide Century retail electric service. 

B. Kenergy and Big Rivers have entered into a Wholesale Electric Service 
Agreement, dated as of the date hereof (the “Wholesale Aereement”) under which Big Rivers 
shall provide 1Cenergy wholesale electric service for resale to Century. 

C. Big Rivers and Century have entered into a Coordination Agreement, dated as of 
the date hereof (tlie “Coordination Aereement”), under which they shall coordinate with respect 
to tlie performance of their respective obligations under the Retail Agreement and the Wholesale 
Agreement. 

D. Big Rivers, Icenergy, and Century have entered into a System Disturbance 
Agreement dated the date hereof (the “System Disturbance Aereement”) under which the parties 
thereto make certain agreements with respect to tlie occuneiice of a system disturbance on the 
Big Rivers system, as defined therein. 

E. The Guarantor owns all of the voting stock of Century, and will derive substantial 
benefits from tlie transactions contemplated by the Retail Agreement and Wholesale Agreement, 
which benefits are hereby acknowledged by the Guarantor. 

F. It is a condition precedent to the closing of the Retail Agreement and Wholesale 
Agreement that the Guarantor, simultaneously with the execution and delivery of the Retail 
Agreement, the Wholesale Agreement mid tlie Coordination Agreement by the parties thereto, 
shall have executed and delivered this Guarantee to Keiiergy and Big Rivers. 

G. The Guarantor desires to enter into this Guarantee in order to satisfy the condition 
precedent described in the preceding recital. 



AGREEMENT 

NOW, TIHEREFORE, in consideration of the mutual covenants contained herein, and for 
other good and valuable consideration, the receipt aiid suflicieiicy of which are hereby 
acknowledged, tlie parties hereto hereby agree as follows: 

1. Definitions: Rules of Construction. Capitalized temis used herein but not 
otherwise defined are used as defined in the Retail Agreement. The rules of construction set 
forth in the Retail Agreement shall apply to this Guarantee. 

2. Guaranteed Oblieations. As used herein, “Guaranteed Obligations” shall mean 
any and all of (i) the obligations of Century to Kenergy under tlie Retail Agreement, (ii) the 
obligations of Century to Big Rivers under the Coordination Agreement, (iii) the obligations of 
Century to Big Rivers under Section 4.2 of the System Disturbance Agreement and (iv) the 
obligations of Century to Big Rivers or Kenergy under any other agreement, contract or other 
legally enforceable instrument, iiicludiiig the agreements listed on Schedule A hereto, entered 
into by Century or any of its Affiliates in connection with the closing of the Unwind Transaction 
or now or in the future in connection with the Retail Agreement (tlie “Transaction Documents”), 
iiicludiiig (a) the obligations of Century relating to the payment of money to Keiiergy or Big 
Rivers (or their permitted assignees), (b) any such obligations that would become due but for the 
operation of the automatic stay under Section .362(a) of Title 11 of the IJnited States Code, or (c) 
interest, fees a id  other charges whether or not a claim is allowed for such obligations in any such 
bankruptcy proceeding. 

3 .  Guarantee. The Guarantor hereby unconditionally and irrevocably guarantees, as 
a primary obligor and not merely as a surety, the prompt performance and payment in full when 
due, of all the Guaranteed Obligations. The Guarantor acknowledges tliat tlie Guaranteed 
Obligations may arise or be created, incurred or assumed at any time and fiom time to time and 
in such manner and such circumstances and with such terms and provisions as Century, Kenergy 
and Big Rivers may agree without notice or demand of any kind or nature whatsoever to, or the 
consent of, the Guarantor. 

4. Preservation of Century’s Substantive Defenses. Notwithstanding any of 
Guarantor’s waivers hereunder, Keiiergy and Big River agree and acknowledge that Guarantor 
shall be entitled to assert (separately or jointly with Century) any substantive defenses, or claims 
in recoupment or setoff, with respect to the Guaranteed Obligations that Century would be 
entitled to assert against Kenergy or Big Rivers, including any claims or defense that Century 
could assert by reason of the invalidity, illegality or uneiiforceability of any of the Transaction 
Documents. This Section shall not permit Guarantor to assert any defenses in its own right, based 
on impairment of Guarantor’s rights of subrogation, reimbursement, exoneration, contribution or 
indemnification, or other suretyship principles. 

5. Nature of Guarantee Continuing. Absolute and Unconditional. 

(a) This Guarantee is and is intended to be a continuing guarantee of 
performance when due of tlie Guaranteed Obligations, and not of collection, and is independent 
of and in addition to any other guarantee, endorsement, collateral or other agreement held by 
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ICenergy or Big Rivers therefor or with respect thereto, whether or not furnished by the 
Guarantor. The Guarantor hereby waives any right to require that any resort be had by Kenergy 
or Big Rivers to any other Person or to aiiy of the security held for payment of aiiy of the 
Guaranteed Obligations or to any balance of aiiy deposit account or credit on the boolcs of 
ICenergy or Big Rivers in favoi, of Century or any other Person. All Guaranteed Obligations 
shall be coiiclusively presumed to have been created in reliance hereon 

(b) This Guarantee shall not be changed or affected by any representation, 
oral agreement, act or thing whatsoever, except as herein provided. This Guarantee is inteiided 
by the Guarantor to be the final, complete and exclusive expression of the agreement between the 
Guarantor and Keiiergy and Big Rivers with respect to the subject matter hereof" 

(c) The Guaraiitoi hereby agrees that the Guaranteed Obligations may be 
extended or renewed, in whole OK in part, without notice or further asseiit from the Guarantor, 
that the Guarantor will remain bound upon this Guarantee notwithstanding any extension, 
renewal or other alteration of any Guaranteed Obligatioii and the Guarantee herein made shall 
apply to the Guaranteed Obligations as so amended, renewed or altered. 

(d) Subject to Section 4 above, the obligations of the Guarantor uiider this 
Guarantee are irrevocable, absolute and unconditional and the Guarantor hereby irrevocably 
waives any defense it may now have or hereafter acquire relating to: 

(i) the failure of Kenergy or Big Rivers to assert any claim or demand 
or to exercise or enforce any right or remedy uiider the Transaction Documents, or against 
Century; 

(ii) ally extension, renewal or other alteration of, or any rescission, 
waiver, amendment or modification of, any term or provision of the Transaction Documents; 

(iii) the settlement or compromise of any of the Guaranteed 
Obligations, any security therefor or any liability (including any of those hereunder) iiicuned 
directly or indirectly in respect thereof or hereof, or any subordination of the payment of all or 
any part thereof to the payment of any liability (whether due or not) of Century to its creditors, 
other than Keiiergy or Big Rivers; 

(iv) the applicatioii of any s u m  by whon~soever paid or howsoever 
realized to any liability of Century to Kenergy or Big Rivers regardless of what liabilities of 
Century remain unpaid; 

(v) the act or failure to act in any manner referred to in this Guarantee 
which may deprive the Guarantor of its riglit to subiogation against Century to recover any 
payments made pursuant to this Guarantee; 

(vi) aiiy change, restructuring or termination of the organizational 
structure or existence of Century; or 
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(vii) any other act or agreement or thing or omission or delay to do any 
other act or thing that may 01 might in any mamer or to any extent vary the risk of the Guarantor 
or that would otherwise operate as a discharge of the Guarantor as a matter of law or equity. 

(e) The Guarantor's obligation hereunder is to perform the Guaranteed 
Obligations in full when due in accordance with the terms of the Transaction Documents, and 
such obligation shall not be affected by any stay or extension o f  time for perfonnance by Century 
resulting from any proceeding under Title 11 of tlie United States Code, as now constituted or 
hereafter amended or replaced, or any similar federal or state law. Subject to Section 4, tlie 
obligations of tlie Guarantor liereunder are independent of tlie Guaranteed Obligations under or 
in respect of the Transaction Documents, and a separate action may be brought and pxosecuted 
against the Guarantor to enforce this Guarantee, irrespective of whether any action is brought 
against Century or whether Century is joined in any such action 

6. Waivers and Acknowledenients, 

(a) The Guarantor hereby unconditionally and irrevocably waives promptness, 
diligence, notice of acceptance, pIesentment, demand of performance or payment, notice of non- 
performance OF lion-payment, default, protest, acceleration or dishonor and any filing of claims 
with a court in the event of insolvency or bankruptcy of Century, any right to require a 
proceeding first against Century, protest, notice and all demands whatsoever and any 
requirement that ICeiiergy or Big Rivers protect, secure, perfect or insure any lien or any property 
subject thereto or exhaust any right or take any action against Century or any other Person. 

(b) The Guarantor hereby unconditionally and irrevocably waives any right to 
revoke this Guarantee and acknowledges that this Guarantee is continuing in nature and applies 
to all Guaranteed Obligations, whether existing now or in tlie future. 

(c) The Guarantor hereby unconditionally and irrevocably waives (i) any ' 

defense arising by reason of any claim or defense based upon an election of remedies by 
ICenergy or Big Rivers that in any manner impairs, reduces, releases or otherwise adversely 
affects the subrogation, reimbursement, exoneration, contribution or indeninification rights of the 
Guarantor or other rights of the Guarantor to proceed against Century or any other Person and 
(ii) subject to Section 4, any defense based on any right of set off or counterclaim against or in 
respect of the obligations of the Guarantor hereunder. 

(d) The Guarantor hereby unconditionally and irrevocably waives any duty on 
the part of ICenergy or Big Rivers to disclose to the Guarantor any matter, fact or thing relating to 
the business, condition (financial or otherwise), operations, performance, properties or prospects 
of Century now or hereafter known by ICenergy or Big Rivers. 

(e) The Guarantor acliowledges that it will receive substantial direct and 
indirect benefits from the transactions contemplated by the Transaction Documents and that the 
waivers set forth in Section 4 and this Section 6 are knowingly made in contemplation of such 
benefits. 

7. No Discharge or Diminislmient of Guarantee,, Except as provided in Section 4 
above, the obligations of the Guarantor under this Guarantee shall not be subject to any 
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reduction, limitation, impairment or termination for any reason (other than if the Guaranteed 
Obligations have been indefeasibly performed in full), including m y  claim of waiver, release, 
surrender, alteration or coinproinise of any of the Guaranteed Obligations, and shall not be 
subject to any defense or set-off, counterclaim, recoupment or termination whatsoever by reason 
of m y  discharge of Century from any of tlie Guaranteed Obligations in banluuptcy proceedings 
or otherwise. Without limiting the generality of the foregoing, tlie obligations of the Guarantor 
under this Guarantee shall not be discharged or impaired or otherwise affected by the failure of 
Kenergy or Big Rivers to assert any claim or demand or to enforce aiiy remedy under any 
Transaction Document or any other agreement or otherwise, by any waiver or modification of 
any such agreement, by any default, waiver or delay, or by any other act or agreement or thing or 
omission or delay to do any other act or thing that may or might in any manner or to any extent 
vary tlie risk of tlie Guarantor or that would otherwise operate as a discharge of a Guarantor as a 
matter of law or equity. 

8. Reinstatement. Tlie Guarantor agrees that this Guarantee shall continue to be 
effective or be reinstated, as tlie case may be, with respect to any payment, or ariy part thereof, of 
principal of, interest on or aiiy other mount  with respect to tlie Guaranteed Obligations that is at 
any tinie rescinded or must otherwise be restored by Kenergy or Big Rivers upon the badruptcy, 
insolvency or reorganization of Century or any other Person. 

9. No Waiver: Remedies. No failure on tlie part of Icenergy or Big Rivers to 
exercise, and no delay in exercising, any right hereunder shall operate as a waiver thereof; nor 
shall m y  single or partial exercise of any right hereunder preclude any other or further exercise 
thereof or the exercise of any other right. Tlie remedies herein provided are cumulative and not 
exclusive of any remedies provided by law. 

10. Covenant. Tlie Guarantor covenants and agrees that, without the prior writteii 
consent of Kenergy and Big Rivers, so long as any part of the Guaranteed Obligations shall 
remain outstanding, the Guarantor shall not liquidate, wind up or dissolve itself, or suffer any 
liquidation or dissolution, or convey, sell, lease, assign, transfer or otherwise dispose of all or 
substantially all of its property, assets or business, whether now owned or hereafter acquired, and 
shall preserve and maintain in full force and effect its legal existence and all of its rights, 
privileges and franchises necessary for tlie fulfillment of its obligations under this Guarantee. 
Kenergy and Big Rivers shall not withhold their prior written consent to any such liquidation or 
dissolution, or any such sale or other dispositioii of substantially all of the Guarantor’s property 
and business, occurring in connection with a strategic restructuring of the Guarantor if (a) a 
wholly owned direct or indirect subsidiary of Guarantor has a ratio of debt to equity of no more 
than r : 1 “ 0  and a net woi-th of not less than !$u million (a “Substitute Guarantor”) and 
executes in  favor of Kenergy and Big Rivers, a substitute guarantee contaiiiiiig ternis and 
conditions substantially the saine as those contained lierein (a “Substitute Guarantee”), and (b) 
the Substitute Guarantor shall provide lo Kenergy and Big Rivers such reasonable legal opinions 
and other documentation as either Kenergy or Big Rivers shall reasonably request in comiection 
therewith. Upon compliance with the provisions of Section 1 0(a) and (b) hereof, the Substitute 
Guarantor shall be the “Guarantor” for all purposes hereunder and the prior Guarantor shall be 
released fiom its obligations arising hereunder after the date on which the Substitute Guarantee 
shall be effective. 
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I 1, Representations and Warranties. The Guarantor hereby represents and warrants 
as of tlie date of execution and delivery of this Guarantee as follows: 

(a) Organization and Exi,steiice, The Guarantor (i) is duly organized, validly 
existing and in good standing under the laws of the State of Texas, and is duly qualified to 
transact business as a foreign corporation in any jurisdiction where the nature of its business and 
its activities require it to be so qualified, including the Commonwealth of Kentucky; and (ii) has 
the requisite power and authority to conduct its business as presently conducted, to own or hold 
under lease its properties, and to enter into and perform its obligations under. this Guarantee, 

A utl7orizalioi7, Execution a id  Binding efecf. This Guarantee has been 
duly authorized, executed and delivered by the Guarantor, and assuming the due authorization, 
execution and delivery of this Guarantee by Kenergy aid Big Rivers, constitutes a legal, valid 
and binding obligation of the Guarantor, enforceable against the Guarantor in accordance with 
the ternis hereof, except as enforceability may be limited by bankruptcy, insolvency, 
reorganization, arrangement, moratorium or other laws relating to or affecting the rights of 
creditors generally and by general principles of equity. 

(b) 

(c) No Violntioi7. The execution and delivery of this the Guarantee by the 
Guarantor and the compliance by the Guarantor with tlie ternis and provisions hereof do not and 
will not (i) contravene any law applicable to the Guarantor or its organizational documents or by- 
laws, or (ii) contravene tlie provisions of, or constitute a default (or an event which, with notice 
or passage of time, or both would constitute a default) by it under, any indenture, mortgage or 
other material contract, agreement or instrument to which tlie Guarantor is a party or by which 
the Guarantor, or its property, is hound. 

(d) No Required Con.sent.7, Approiuls or Conditions. No authorization, 
consent, approval or other action by, and no notice to or filing or registration with, and no new 
license or permit fiom, any Person (including without limitation, any Governmental Entity) or 
under any law applicable to tlie Guarantor is required for tlie due execution, delivery or 
performance by tlie Guarantor of this Guarantee. There are no conditions to the effectiveness of 
this Guarantee that have not been satisfied or waived. 

(e) Abseiice q' Litigation. There is no pending or, to the Guarantor's 
knowledge, threatened any litigation, action, suit, proceeding, arbitration, investigation or audit 
against tlie Guarantor or Century by any Person before any Governineiital Entity which: 
(i) questions the validity of this Guarantee or the ability of the Guarantor to perform its 
obligations hereunder, or (ii) if determined adversely to the Guarantor, would materially 
adversely affect its ability to perfoiin this Guarantee. 

(f) hide/~ei?dei?l Decision The Guarantor has, independently and without 
reliance upon Keiiergy or Big Rivers and based on such documents and information as it has 
deemed appropriate, made its own credit analysis and decision to enter into this Guarantee. 

12. Amendment. Except as otlierwise expressly provided in this Guarantee, any 
provision of this Guarantee may be amended or modified only by an instrument in writing signed 
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by the Guarantor, ICenergy and Big Rivers, and aiiy provision of this Guarantee niay be waived 
only by Kenergy and Big Rivers actiiig,joiiitly. 

1.3. Continuing Guarantee: Successors and Assieiis. This Guarantee is a continuing 
Guarantee and shall remain in full force and effect until the payment in full of the Guaranteed 
Obligations, a id  shall be binding upoii the Guarantor and its respective successors and assigns; 
provided, however, that tlie Guarantor may not assign or transfer any of its rights, benefits, 
obligatioiis or duties liereunder, directly or indirectly, by operation of law or otherwise, without 
the prior written consent of Kenergy and Big Rivers which consent shall not be unreasonably 
withheld, sub,ject to Section 10. Any purported assignment in violatioii oftliis Section 13 shall be 
void. This Guarantee shall inure to tlie benefit of the respective successors and assigns of 
ICenergy and Big Rivers permitted under tlie Transactioii Documents, and, in the event of any 
transfer or assignment of rights by Keiiergy or Big Rivers, tlie rights and privileges herein 
conferred upoii the transferring entity shall automatically extend to and be vested in such 
perinitted transferee or assignee, a12 subject to the temis and conditions hereof. 

14. Notices. All notices, requests, demands, claims, and other coininuiiications 
hereunder shall be in writing and shall be deemed duly given if (and then two Business Days 
after) it is sent by registered or certified mail, return receipt requested, postage prepaid, and 
addressed to the intended recipient as set forth below: 

If to the Guarantor: 

If to Kenergy: 

If to Big Rivers: 

Century Aluminum Company 
P O  Box500 
State Route 271 
Hawesville, Kentucky 42348 
Facsimile: 
Attention: Plant Manage1 

Keiiergy Corp. 
6402 Old Corydon Road 
Henderson, Kentucky 42420 
Facsimile: 
Attention: 
Big Rivers Electric Corporation 
201 Third Stieet 
P.O. Box 24 
Henderson, Kentucky 4241 9 
Facsimile: 270-827-2558 
Attention: President arid CEO 

Any party hereto may send any notice, request, demand, claim, 01 other coinmunication 
hereunder to the intended recipient at the address set foiT1i above using any other means 
(including personal delivery, expedited courier, messenger service, telecopy, telex, ordinary 
mail, or electronic mail), but no such notice, request, demand, claim, or other communication 
shall be deemed to have been duly given unless and until it actually is received by the intended 
recipient. Any party hereto niay change the address to which notices, requests, demands, claims, 
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and other comniunications hereunder are to be delivered by giving the other party notice in the 
maimer herein set forth. 

15. Severability. Any term or provision of this Guarantee which is invalid or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity or unenforceability without rendering invalid or utienforceable the remaining tenns 
and provisions of this Guarantee or affecting the validity or enforceability of any of the teiins or 
provisions of this Guarantee in any other ,jurisdiction. 

16. Governing Law, This Guarantee shall be governed by and construed and 
enforced in accordance with the laws of the Commonwealth of Kentucky, without regard to its 
conflicts of laws rules. 

17. Headings. The article and section headings contained in this Guarantee are 
inserted for convenience only and shall not affect in any way the meaning or interpretation of 
this Guarantee. 

18. Countemarts. This Guarantee may be executed in any iiumber of counterparts, all 
of which talten together shall constitute one and the same instrument and any of the parties to 
this Guarantee may execute this Guarantee by signing any such counterpart. 

[Signature pages follow] 
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IN WITNESS WHEREOF, the Guarantor, ICenergy and Big Rivers have caused this 
Guarantee to be duly executed as of the day and yea  first writteii above. 

CENTURY ALUMINUM COMPANY 

By: 
Name: 
Title: 

KENERGY COW 

By: 
Name: 
Title: 

BIG RIVE-RS ELECTRIC CORPORATION 

By: 
Nanie: 
Title: 





ALCAN COORDINATION AGFWEMENT 



Filed October 2008 

COORDINATION AGREEMENT 

Datedasoir 1 

by and between 

BIG RIVERS ELECTRIC CORPORATION 

and 

ALCAN PRIMARY PRODUCTS CORPORATION 
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COORDINATION AGREEMENT 

This COORDINATION AGREEMENT (“Ameement”) is made and entered into as of 
1, by and between BIG RIVERS ELECTRIC CORPORATION, a Kentucky rural 

electric cooperative (‘LBig Rivers”), and ALCAN PRIMARY PRODUCTS CORPORATION, a 
Texas corporation (“W). Big Rivers and Alcan are sometimes referred to herein collectively 
as the “m and individually as a “partv.” 

RECITALS 

A. Kenergy Corp., a Kentucky retail rural electric cooperative, currently supplies and 
delivers to Alcan, the owner and operator of an aluminum reduction plant in Sebree, Kentucky, 
electric energy and related services pursuant to an Agreement for Electric Service, dated July 15, 
1 998, between Henderson Union Electric Cooperative Corp., Kenergy’s predecessor-in-interest, 
and Alcan Aluminum Corporation, Alcan’s predecessor in interest (the “Existing Alcan 
Ameement”). 

B. Kenergy currently purchases certain electric energy and related services for resale 
to Alcan eom Western Kentucky Energy Corp., an affiliate of E. ON US., LLC, formerly 
known as LG&E Energy Corp. (together with such affiliates and parent, collectively, “LG&E“) 
under an Agreement for Electric Service, dated as of July 15, 1998 (the “Kenerw/LG&E 
Contract”). 

C. Kenergy also currently purchases additional electric energy and related services 
for resale to Alcan, to serve the energy requirements of Alcan not provided by L.G&E, from 
third-party suppliers, including Big Rivers 

D. The Existing Alcan Agreement and the Kenergy/LG&E Contract were entered 
into in connection with the consummation of a series of transactions implementing the First 
Amended Plan of Reorganization of Big Rivers, as part of which, among other things (i) Big 
Rivers leased its generating facilities to LG&E and (ii) Big Rivers entered into a power purchase 
arrangement with LG&E whereby LG&E supplied Big Rivers with electric energy and related 
services for resale to its Members 

E. Big Rivers and LG&E have agreed to terminate and unwind existing transactions 
among them relating to the lease by Big Rivers of its interest in its generating facilities to LG&E 
and the sale by LG&E of electric energy and related services to Big Rivers 

F In connection with and as a condition to such termination and unwind 
transactions, Big Rivers has agreed to supply electric energy and related services lo Kenergy for 
resale to Alcan pursuant to a wholesale power sales agreement, dated as of the date hereof (the 
“Alcan Wholesale Agreement”) 

G Kenergy has agreed to supply a similar amount of electric energy and related 
services to Alcan pursuant to a retail electric service agreement, dated as of the date hereof (the 
“Alcan Retail Aereement”). 
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H. Big Rivers, Kenergy and Alcan have further agreed that Alcan will make 
payments due under the Alcan Retail Agreement to a depository bank under a certain Security 
and Lockbox Agreement to be executed among Big Rivers, Kenergy, Alcan and a depository 
bank selected by those parties (the “Lockbox Ameement”) or, under arrangements relating to 
sales of Energy by Third Party Suppliers to Kenergy for resale to Alcan to the depository under 
other similar lockbox arrangements among Kenergy, Alcan and the Third Party Supplier. 

I. As a further condition to the execution and delivery of the Alcan Wholesale 
Agreement by Big Rivers, and the execution and delivery of the Alcan Retail Agreement by 
Alcan, respectively, the Parties desire to enter into this Agreement to coordinate the performance 
of their respective obligations under such agreements. 

AGREEMFiNT 

NOW, THEREFORE, in consideration of the premises and their mutual covenants set 
forth herein, and for other good and valuable consideration, receipt of which is hereby 
acknowledged, and intending to be legally bound hereby, the Parties hereto agree as follows: 

1. Definitions: Rules of Intemretations. Capitalized terms used in this Agreement 
and not defined herein have the meanings assigned to those terms in the Alcan Retail Agreement. 
The rules of interpretation set forth in Section 1.2 of the Alcan Retail Agreement shall apply to 
this Agreement as though fully set forth herein. 

2. Term and Survival of Obligations. This Agreement shall commence on the date 
first written above, provided that the obligations of the Parties under Section 3 and Section 5 
shall not commence until the Effective Date. This Agreement shall continue in effect until the 
Alcan Retail Agreement expires or is terminated in accordance with its terms. Notwithstanding 
the foregoing, any provision of this Agreement providing for payment from one party to the 
other for assignment of the right to collect and enforce collection of F o u n t s  due, or related to 
remedies for default, damage claims, or payment of other amounts will survive termination or 
expiration of this Agreement to the extent necessary for its enforcement and the protection of the 
Party in whose favor such provision exists. 

3” -. 

3.1 Alcan Retail Aaeement. Alcan shall (i) fully perform and discharge all of 
its obligations under the Alcan Retail Agreement unless excused in accordance with the terms 
thereof; (ii) not act or rely upon any written or oral waivers granted by K.energy of Alcan’s 
performance under or compliance with provisions of the Alcan Retail Agreement that could be 
reasonably expected to materially adversely affect Big Rivers’ rights or interests under the Alcan 
Wholesale Agreement without the prior written consent of Big Rivers; (iii) not waive the 
performance and discharge by Kenergy of its material obligations under the Alcan Retail 
Agreement without the prior written consent of Big Rivers; (iv) not amend or modify the Alcan 
Retail Agreement without the prior written consent of Big Rivers (the addition, deletion, 
modification or amendment of supplemental tariffs contemplated by the Alcan Retail Agreement 
which has been approved by the KPSC is deemed not to be an amendment or modification of the 
Alcan Retail Agreement for the purposes ofthis Section 3 ” l k  (v) not terminate or repudiate the 
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Alcan Retail Agreement (including by rejection or similar termination in a bankruptcy 
proceeding involving Alcan) other than in accordance with the provisions thereof without the 
prior written consent of Big Rivers; (vi) make payments pursuant to the Alcan Retail Agreement 
when due and in accordance therewith and the Lockbox Agreement for so long as such 
agreements exist; (vii) not take any action or support any action by others that in any manner 
would impede Alcan’s ability to Nfill its obligations to Kenergy or Big Rivers under the Alcan 
Retail Agreement or this Agreement or act in any manner that could reasonably be expected to 
materially adversely affect its ability to perform or discharge its obligations under this 
Agreement; (viii) provide Big Rivers with a copy of all notices sent to Kenergy pursuant to the 
Alcan Retail Agreement; and (ix) not assign or transfer (by operation of law or otherwise) any 
rights or interests that it may have in the Alcan Retail Agreement except in accordance with 
Article 16 thereof; provided, that any transfer or assignment pursuant to Article 16 thereof which 
requires the consent or approval of Kenergy also shall require the consent of Big Rivers. 

3.2 Alcan Wholesale Ameement. Big Rivers shall (i) fully perform and 
discharge all of its obligations under the Alcan Wholesale Agreement unless excused in 
accordance with the terms thereof; (ii) not act or rely upon any written or oral waivers granted by 
Kenergy of Big Rivers’ performance under or compliance with provisions of the Alcan 
Wholesale Agreement that could be reasonably expected to materially adversely affect Alcan’s 
rights or interests under the Alcan Retail Agreement without the prior written consent of Alcan; 
(iii) enforce the performance and discharge by Kenergy of its material obligations under the 
Alcan Wholesale Agreement and not waive the performance and discharge by Kenergy of its 
material obligations thereunder; (iv) not amend or modify the Alcan Wholesale Agreement 
without the prior written consent of Alcan (the addition, deletion, modification or amendment of 
supplemental tariffs contemplated by the Alcan Wholesale Agreement which has been approved 
by the KPSC is deemed not to be an amendment or modification of the Alcan Wholesale 
Agreement for the purposes of this Section 3.,2); (v) not terminate or repudiate the Alcan 
Wholesale Agreement (including by rejection or similar termination in a bankruptcy proceeding 
involving Big Rivers) other than in accordance with the provisions thereof; (vi) not take any 
action or support any action by others that in any manner would impede Big Rivers’ ability to 
fulfill its obligations to Kenergy or Alcan under the Alcan Wholesale Agreement or this 
Agreement or act in any manner that could reasonably be expected to materially adversely affect 
its ability to perform or discharge its obligations under this Agreement; (vii) provide Alcan with 
a copy of all notices sent to Kenergy pursuant to the Alcan Wholesale Agreement; and (viii) not 
assign or transfer (by operation of law or otherwise) any rights or interests that it may have in the 
Alcan Wholesale Agreement except in accordance with Article 16 thereof; provided, that any 
transfer or assignment pursuant to Article 16 thereof which requires the consent or approval of 
K,cnergy also shall require the consent of Alcan. 

3,3 Pavments. 

(a) Big Rivers shall pay Alcan upon the Effective Date an amount 
equal to $3,485,577 less $83,333 for each month afier December 31,2006 (calculated as of the 
25th day of each month) (the “Assurances Ameement Pavnient”) in lieu of amounts otherwise 
payable under Section 3(i) of the Assurances Agreement between w a n d  LG&E Energy 
Marlceting Inc., dated as of July 15, 1998. Big Rivers shall make the Assurances Agreement 
Payment to Alcan on the Effective Date; provided, that Big Rivers may credit all or any portion 

OHS Eust:160349872 18 3 



of the Assurances Agreement Payment against one or more invoices relating to the sale of 
electric energy or related services to Kenergy for resale to Alcan prior to the Effective Date. 

(b) Big Rivers shall pay Alcan upon the Effective Date $3,03 1,000 

3.4 Budget. 

(a) Big Rivers shall provide to Alcan for its review and evaluation (i) 
on or prior to the date 90 days prior to the end of each Fiscal Year, a copy of Big Rivers’ then- 
current draft proposed annual capital and operating budget (the “Prouosed Budget”) for the 
following Fiscal Year, and (ii) any reasonably requested supporting information with respect to 
the Proposed Budget or expenditures in excess of the Budget. 

(b) If requested by either Alcan or Century, Big Rivers and Alcan and, 
if the Century Retail Agreement is in effect, Century, shall jointly engage an independent expert 
(the “Indeuendent Engineer”) and shall agree on the scope of review required to evaluate the 
draft Proposed Budget. Big Rivers shall pay 50% and Alcan shall pay 50% of the fees and 
expenses ofthe Independent Engineer (or Alcan shall pay 25% if the Century Retail Agreement 
is in effect). 

(c) Alcan shall have the opportunity to present the conclusions and 
recommendations of the Independent Engineer with respect to the Proposed Budget to the 
Coordinating Committee and to Big Rivers’ Board of Directors as soon as reasonably practicable 
following the Independent Engineer’s completion of the Proposed Budget evaluation. 

(d) Big Rivers and Alcan will treat the reports, opinions and other 
work product of the Independent Engineer as confidential, proprietary business information that 
will not be publicly disclosed or offered as evidence in any regulatory or legal proceeding by Big 
Rivers, Kenergy or Alcan. 

(e) On or prior to the last day of each Fiscal Year, Big Rivers shall 
provide Alcan copies of the final Budget for the following year. Big Rivers intends to use 
reasonable commercial efforts to keep its expenses each year within such year’s Budget, but 
makes no representation that keeping its expenses within such year’s Budget will be 
commercially feasible. 

(Q Big Rivers shall provide Alcan notice if: 

(i) Big Rivers (A) incurs or plans to incur $4 million of capital 
expenditures in any Fiscal Year in excess of the capital expenditures in 
the Budget for such Fiscal Year, or (B) thereafter incurs or plans to incur 
an additional’$3 million of capital expenditures in excess of the capital 
expenditures in the Budget for such Fiscal Year; or 

(ii) Big Rivers (A) incurs or plans to incur operating expenses 
in any Fiscal Year aggregating 2.5% in excess of Big Rivers’ total 
operating expenses in the Budget for such Fiscal Year, or (B) thereafter, 
incurs or plans to incur an additional 1.25% of such total operating 

4 



expenses in the Budget, excluding in each case expenses for fuel, 
environmental compliance or purchased power. 

At the request of Alcan, the Coordinating Committee shall meet to discuss the causes of such 
capital expenditures or operating expenses in excess of the budgeted amounts and, after meeting 
with the Coordinating Committee, if further requested, Big Rivers shall permit Alcan to make 
one presentation to Big Rivers’ Board with respect thereto. 

3.5 Plan of Reormnization. The Parties acknowledge and agree that nothing 
in the Alcan Retail Agreement, the Alcan Wholesale Agreement, this Agreement or any 
document or agreement relating thereto may be c o n s h e d  to amend, affirm, waive or otherwise 
alter the terms of Schedule 5.4(a) of the Big Rivers’ plan of reorganization, as modified June 1, 
1998, or any document or agreement relating thereto regarding the obligation of Big Rivers to 
serve Kenergy for the benefit of Alcan; provided, that Alcan and Big Rivers disagree, 
notwithstanding the Unwind Transaction, as to the obligation of Big Rivers, in the absence of a 
new or amended contract, to serve Kenergy for the benefit of Alcan when the Existing Alcan 
Agreement terminates or when the Alcan Retail Agreement terminates. The Parties 
acknowledge that clarity on this issue is desired by both Parties so that necessary and appropriate 
capital planning and decision-making can be undertaken. The Parties agree to endeavor in good 
faith to resolve this disagreement prior to 2015. 

3.6 Alcan Credit Suuuort. Alcan shall (i) if the rating of the unenhanced, 
unsecured debt obligation of Alcan Parent with Standard & Poor’s is not “A+” or higher (and in 
addition, if Alcan Parent has such a rating from Moody’s, that rating with Moody’s is not “Al” 
or higher), provide and maintain credit support in the form of a letter of credit from a hank rated 
“A+” or higher, or other credit support acceptable to Big Rivers and Kenergy, in an amount 
equal to the amounts estimated by Big Rivers to be due to Big Rivers and Kenergy with respect 
to Alcan’s obligations under the Alcan Retail Agreement for a period of two months, and any 
amount which Big Rivers estimates reasonably could be due with respect to taxes relating to any 
sale of Energy pursuant to Section 4.1.3.3 as Economic Sales, Section 10.1 as Surplus Sales, 
Section 10.2 as [Jndeliverable Energy Sales or Section 10.3 as Potline Reduction Sales, in each 
case, of the Alcan Retail Agreement (“Potential Tax Liabilily”); and (ii) cause Alcan Parent to 
guarantee to Big Rivers and Kenergy payment and performance of all obligations of Alcan under 
the Alcan Retail Agreement, including Potential Tax Liability, and all obligations of Alcan under 
the other documents entered into by Alcan and its Affiliates in connection with the New 
Transaction pursuant to a Guarantee Agreement executed by Alcan Parent in favor of Big Rivers 
and Kenergy which shall be satisfactory in form and substance to Big Rivers (the “Alcan 
Guarantee”). At the request of Big Rivers, Alcan will maintain the Alcan Guarantee.unti1 
closure of all applicable tax years of Big Rivers. At the request of Alcan, Big Rivers will 
provide Alcan with information as to the amount and calculation of the estimated Potential Tax 
Liability and reasonably detailed documentation in support thereof. 

3.7 Transmission Uunade. As soon as reasonably practicable, Big Rivers will 
develop, finance and construct improvements to its transmission facilities to permit Big Rivers to 
transmit to its border all Base Energy. 

3.8 Proceedings Affecting Rates. 
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(a) The Parties acknowledge and agree that 

(i) Big Rivers shall have the right to seek KPSC approval for 
changes to the Non-Smelter Member Rates, and FERC approval of changes to the. OATT, from 
time to time, but Big Rivers shall not seek an increase in its base rates to take effect before 
January 1,2010, excluding any roll-in to Big Rivers’ base rates of costs that would otherwise be 
recovered by the Environmental Surcharge or the FAC, and 

(ii) Big Rivers will not seek to implement a wholesale rate 
reduction other than the Rebate to its Members under the procedures available in KRS 278.455 
without the consent of Alcan; 

provided that this commitment by Big Rivers will have no effect on the availability to Big 
Rivers’ Members of the procedures in KRS 278 455 to flow-through any wholesale rate decrease 
to the Non-Smelter Ratepayers 

(h) Alcan shall have the right to intervene and participate in any 
proceeding that may affect rates at the KPSC or FERC or before any other Governmental 
Authority. Neither Big Rivers nor Alcan will support or seek, directly or indirectly, from any 
Governmental Authority, including the KPSC, any challenge to or change in the rate formula set 
forth in the Alcan Wholesale Agreement or the Alcan Retail Agreement or other terms and 
conditions set forth therein, including the relationship of the Large Industrial Rate to amounts 
payable by Alcan pursuant to the Alcan Retail Agreement, except that any Party may initiate or 
intervene in a proceeding to (i) clarify, interpret or enforce the Alcan Wholesale Agreement or 
the Alcan Retail Agreement, or (ii) challenge the applicable rate for Transmission Services 
should those services be unbundled for purposes of calculating the Large Industrial Rate. For the 
avoidance of doubt, Alcan’s intervention and participation in a regulatory proceeding involving 
cost of service issues relating to the rates of the Non-Smelter Ratepayers shall not be considered 
a challenge to the rate formula 

(c) If Conunonwealfh oJ Kentucky ex re1 Gregory D Stumbo, Attoi ney 
General v Public Service Comm ’n and Union Light, Heat and Power Co , Franklin Circuit 
Court, C.A. No. 06-(3-269, or any Applicable Law relating thereto restricts the amounts 
recovered under the FAC, Appendix A, or the Environmental Surcharge Rider, then Kenergy, 
Alcan, Big Rivers and, if the Century Retail Agreement is then in effect, Century, shall negotiate 
in good faith to amend this Agreement (and other agreements enteIed into in connection 
herewith) to restore the relative rights and economic benefits thereunder. If such parties are 
unable to reach an agreement on such amendments, then this Section 3 8 shall not restrict Big 
Rivers from seeking KF’SC approval for an increase to its base rates or an amendment to the 
FAC, Appendix A, or the Environmental Surcharge Rider 

(d) Nothing in this Agreement shall limit or expand the jurisdiction of 
the KPSC or the FERC over Big Rivers or the rates, terms and conditions of electric service to 
Alcan pursuant to the Alcan Retail Agreement or otherwise 
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(e) Big Rivers will provide Alcan a copy of any filing with the KPSC 
or FERC that seeks a change in Big Rivers’ tariff or relief authorized by KRS 278.020, KRS 
278.030, KRS 278.212, KRS 278..218, KRS 278.300, KRS 278.183 or 807 KAR 5:056. 

3.9 Communications; Reauest for Meetings. Big Rivers will establish with 
Alcan procedures for the regular dissemination of information relating to the operational and 
financial performance of Big Rivers. If Alcan believes Big Rivers has or may incu  
unreasonable costs or expenses, Alcan may request in writing a meeting with Big Rivers’ 
management to discuss such costs or expenses. Such meeting will take place within ten Business 
Days of the request but shall not be held more frequently than once per fiscal quarter. Nothing in 
this Section shall obligate Big Rivers to take any action as a result of such meeting. 

3.10 Depreciation Rates 

(a) Big Rivers shall not modify its depreciation rates without the 
approval of or consent or acceptance by the KPSC or, if the KPSC no longer has jurisdiction 
over Big Rivers, by any other Governmental Authority having jurisdiction over such 
modification. Big Rivers will provide Alcan reasonable notice of the implementation of such 
modification together with reasonably detailed documentation describing such modification and 
an opportunity to discuss such modification with Big Rivers’ management prior to the filing of 
an application for approval of the modification of such depreciation rates with the KPSC or other 
Governmental Authority having ,jurisdiction. 

@) Big Rivers shall not initiate a request to a Governmental Authority 
or RUS for changes to its depreciation rates that would be projected to cause the weighted 
average depreciation rates for the period from the Effective Date through December 3 1,2016, to 
exceed the weighted average depreciation rates for the same period set forth in the Model; unless 
(1) Big Rivers determines in good faith, based on discussions with a nationally recognized 
statistical rating organization and after consultation with Alcan, that it is necessary to make such 
a modification to its depreciation rates in order to maintain an investment grade credit rating, (2) 
a Governmental Authority with jurisdiction or RUS directs Big Rivers to modify its depreciation 
rates, or ( 3 )  Big Rivers’ independent auditors assert that they would not be able to deliver an 
unqualified audit opinion with respect to Big Rivers’ financial statements as a result of Big 
Rivers’ failure to seek or implement a modification of its depreciation rates. For purposes of this 
clause (b), Big Rivers’ weighted average depreciation rates for the period from Effective Date 
through December 31,2016, shall be the sum of its total depreciation expense for each year for 
that same period over the sum of the average gross depreciable plant for each year over that same 
period, with appropriate adjustments for partial years. 

3.1 1 AuditRiehts. Big Rivers will permit Alcan to audit, upon reasonable 
notice, at its own expense, at a mutually agreeable time, all information in the possession of Big 
Rivers relating to its service under the Alcan Wholesale Agreement to Kenergy for resale to 
Alcan, including scheduled deliveries, meter records, billing records, records related to payments 
to Big Rivers and such other documents related to payment for and determination of the amount 
of electric energy, Transmission Services and other related services supplied by Big Rivers and 
delivered to Kenergy for resale and delivery to Alcan. Big Rivers shall retain all documentation 
applicable to service to Kenergy under the Alcan Wholesale Agreement for a period of three 
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years. Nothing in this Section 3.1 1 shall obligate Big Rivers to provide attorney-client privileged 
information. 

3.12 Bylaw Amendments 

(a) Subject to Section 3.12@) and (c), Big Rivers agrees not to amend 
its Bylaws after the adoption of the amendment set forth in Section 13.4 of the Alcan Wholesale 
Agreement in a manner that adversely affects the rights of Alcan to receive patronage capital or 
other distributions from Big Rivers through Kenergy without the prior consent of Alcan. 

(b) Notwithstanding Section 3.12(a), nothing in this Section 3.12 shall 
restrict Big Rivers’ ability to amend its Bylaws (i) without the consent of Alcan if Big Rivers 
gives notice to Alcan of the proposed Bylaw amendment, together with a copy of such proposed 
amendment, and Alcan does not object to the proposed amendment within 60 days afler the 
notice is delivered, (ii) with the consent of Alcan during the Consent Period (as defined in 
Section 3.12(c)), or (iii) without the consent of Alcan following the Consent Period. 

(c) The provisions of this Section 3.12 (and the obligations of the 
parties to notify the other Party of any change in its address pursuant to Section 7.4 hereof) shall 
survive for 10 years after the end of the Service Period (the “Consent Period”) regardless of the 
termination or expiration of this Agreement. 

3.13 Operation of Svstem. Big Rivers shall operate its electric generation and 
transmission system for the mutual benefit of the Members and patrons consistent with Prudent 
Utility Practices, and will apply the same standards to operating decisions that may affect the 
Monthly Charge. Big Rivers will not use the payment obligation of Alcan under Section 4.7 
(TIER Adjustment Charge) of the Alcan Retail Agreement as the substantive basis for malung an 
operating decision 

3.14 Property Rights. 

(a) Big Rivers’ nonpatronage net earnings, after offset (if applicable) 
by any available tax loss carryforward amounts attributable to a deficit in nonpatronage net 
earnings from prior taxable years, shall, if positive, be retained by Big Rivers as a permanent 
source of equity and, if negative, shall be canied forward to be applied as an offset against future 
positive nonpatronage net eamings. 

(b) Upon liquidation, the assets of Big Rivers shall be distributed in 
the following order: (i) all debts and obligations of Big Rivers shall be paid in accordmce with 
lawful priorities, (ii) each Member’s or other patron’s capital account balance shall be paid 
without priority on apro rata basis until all such capital accounts (as determined subsequent to 
adjusting such accounts by allocations of patronage net earnings for the year of liquidation 
exclusive of any gain arising from the liquidation) have been reduced to zero, and (iii) any 
remaining assets of Big Rivers shall be paid to the curent and former Members 01’ other patrons 
of Big Rivers based upon the amount of their historic patronage with Big Rivers measured by 
kilowatt-hours purchased from Big Rivers over the life of Big Rivers. The life of Big Rivers is 
defined to begin at the date Big Rivers was formed in 1961 and to continue uninterrupted 
through Big Rivers’ bankruptcy reorganization to the date of liquidation. 
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(c) The provisions of this Section 3.14 shall survive the expiration or 
earlier termination of this Agreement 

3 15 Big Rivers CaDitalization Policy, To the extent consistent with 
Accounting Principles, Applicable Law and guidance of applicable Governmental Authorities or 
RIJS, Big Rivers shall capitalize expenditures for the replacement of the items related to Big 
Rivers’ generation facilities identified in the list of the retirement units set forth in the Schedule 
3.15. 

Purchased Power Rewlatorv Account. Big Rivers will request KPSC to 
and, if the KPSC approves, shall (a) establish a regulatory account containing purchased power 
costs to be recovered by Big Rivers from the Members with respect to sales to their Non-Smelter 
Ratepayers in an amount equal to the sum of the Non-FAC Purchased Power Adjustment Factor 
in each month multiplied by the amount of Energy delivered in each month to the Members for 
such sales; and (b) establish the method of recovery of such amounts from Non-Smelter 
Ratepayers at each general rate adjustment case 

3.16 

3.17 Model. It is understood and agreed that (i) all financial and production 
cost models (“Model”) including the Model filed with the KPSC in connection with the 
application for approval of the Unwind Transaction and the New Transaction have been 
developed solely by Big Rivers to pIovide its best estimate of the future operations of Big Rivers 
after the Unwind Transaction is consummated, and (ii) Alcan by executing this Agreement and 
consummating the ‘IJnwind Transaction is not indicating its agreement or disagreement with the 
forecasted work plans, assumptions or specific expenditures embedded in the Model. 

4 Coordinating Committee. 

4.1 The parties have agreed to the establishment of a committee 
(“Coordinating Committee”), consisting of representatives of the Members’ chief executive 
officers, Alcan, Century, and Big Rivers management, ozganized for the purpose of reviewing, 
analyzing and discussing information relating to Big Rivers’ operational and financial 
performance. The Coordinating Committee shall meet at least once each calendar quarler. 

4.2 If the Coordinating Committee does not exist or does not function with the 
subject matter of tbis Section 4, then Big Rivers shall have the same obligations as to the 
Smelters, jointly. 

4 3 At a mimimum of once a year and at such other times as the Parties may 
agree, the members of the Coordinating Committee will establish a meeting with Big Rivers’ 
board members These meetings will be informal and the purpose of such meetings will be to 
discuss Big RiveIs’ operating and financial performances and plans, and issues affecting the 
electric utility and smelting industry operations 

4.4 The information to be discussed by the Coordinating Committee shall 
include (i) analysis criteria and procedures for evaluating plans, procedures, expenditures and 
maintenance programs, (ii) budgets, (iii) operations and capital expenditures, (iv) fuel 
procurement or supply, (v) comparison of actual performance to the Budget and an explanation 
of variances to the Budget, (vi) load forecasts and integrated resource plans, (vii) depreciation 
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studies, proposed changes in depreciation rates and associated proposed changes in electric rates, 
and (viii) other activities, such as the timing and terms of refinancing the RUS debt or whether to 
join an independent transmission system operator, that may impact Big Rivers’ operational and 
financial performance. Big Rivers shall provide the Coordinating Committee members any 
reasonably requested supporting information relating to the items discussed. 

4.5 The activities of the Coordinating Committee shall be a standing report 
item on the agenda of the monthly meeting of the Big Rivers Board of Directors. From time to 
time Alcan’s representatives may make a request to the chairman of the Big Rivers Board of 
Directors that they be allowed to participate with management in making such report. 

5. Cure Rights 

5.1 Notwithstanding any provision contained in the Alcan Retail Agreement 
that affords Alcan the right to terminate the Alcan Retail Agreement upon any breach or default 
by Kenergy thereunder, Alcan shall provide Big Rivers a reasonable opportunity, exercisable in 
Big Rivers’ sole discretion, to cure any such breach or default by Kenergy prior to exercising 
such termination rights, which opportunity shall extend, at a minimum, for a period of not less 
than 10 Business Days after the later of (i) the date of expiration of the applicable period of time 
(if any) available for a cure by Kenergy under the Alcan Retail Agreement, and (ii) the date on 
which notice of the breach or default by Kenergy is delivered by Alcan to Big Rivers. Alcan 
hereby consents to any attempt by Big Rivers to cure any breaches or defaults by Alcan under 
the Alcan Retail Agreement that may hereafter occur, provided, that Big Rivers does not 
materially interfere with Alcan’s attempts (if any) to so cure such breaches or defaults. 

5.2 Notwithstanding any provision contained in the Alcan Wholesale 
Agreement that affords Big Rivers the right to terminate the Alcan Wholesale Agreement upon 
any breach or default by Kenergy thereunder, Big Rivers shall provide Alcan a reasonable 
opportunity, exercisable in Alcan’s sole discretion, to cure any such breach or default by 
Kenergy prior to exercising such termination rights, which opportunity shall extend, at a 
minimum, for a period of not less than ten Business Days after the later of (i) the date of 
expiration of the applicable period of time (if any) available for a cure by Kenergy under the 
Alcan Wholesale Agreement, and (ii) the date on which notice of the breach or default by 
Kenergy is delivered by Big Rivers to Alcan. Big Rivers hereby consents to any attempt by 
Alcan to cure any breaches or defaults by Big Rivers under the Alcan Wholesale Agreement that 
may hereafter occur, provided, that Alcan does not materially interfere with Big Rivers’ attempts 
(if any) to so cure such breaches or defaults. 

6. Representations and Warranties. 

6.1 Big Rivers. Big Rivers hereby represents and warrants to Alcan as 
follows: 

(a) Big Rivers is an electric generation and transmission cooperative 
corporation duly organized and validly existing and in good standing under the laws of the 
Commonwealth of Kentucky, and has the power and authority to execute and deliver this 
Agreement and the Alcan Wholesale Agreement, to perform its obligations hereunder and 
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thereunder, and to carry on its business as it is now being conducted and as it is contemplated 
hereunder to be conducted during the term hereof: 

@) Subject to Section 6.l(c), this Agreement, the Alcan Wholesale 
Agreement and other agreements entered into by Big Rivers in connection therewith constitute 
Big Rivers' valid and binding obligation enforceable against it in accordance with their terms, 
except as enforceability may be affected by bankruptcy, insolvency or other similar laws 
affecting creditors' rights generally and by general equitable principles. The execution, delivery 
and performance of this Agreement and the Alcan Wholesale Agreement by Big Rivers have 
been duly and effectively authorized by all requisite corporate action. 

(c) As of the Effective Date, all consents, approvals, authorizations, 
actions or orders, including without limitation, those which must be obtained from Governmental 
Authorities and the RLJS, required for its authorization, execution and delivery of, and for the 
consummation of the transactions contemplated by, this Agreement and the Alcan Wholesale 
Agreement have been obtained other than as may be required under Applicable Law to be 
obtained, given, accomplished or renewed at any time or from time to time, and which are 
routine in nature or which cannot be obtained, or axe not normally applied for, prior to the time 
they are required and which Big Rivers has no reason to believe will not be timely obtained. 

(d) Subject to Section 6.1(c), its execution and delivery of this 
Agreement and the Alcan Wholesale Agreement, its consummation of the transactions 
contemplated by this Agreement and the Alcan Wholesale Agreement, and its fulfillment of and 
compliance with the terms and provisions hereof and thereof do not conflict with or violate any 
judicial or administrative order, award, judgment or decree applicable to it, or conflict with any 
of the terms, conditions or' provisions of its Articles of Incorporation or Bylaws or any material 
instrument, mortgage, agreement, contract or restriction to which it is a party, or by which any of 
its properties are bound, or require the approval, consent or authorization of any federal, state or 
local court, or any of its creditors, or of any other Person, or give any party with rights under any 
such instrument, agreement, contract, mortgage, ,judgment, award, order or other restriction the 
right to terminate, modify or otherwise change its rights or obligations thereunder which bas not 
been obtained. 

6.2 &. Alcan hereby represents and warrants to Big Rivers as follows: 

(a) Alcan is a corporation duly organized and validly existing and in 
good standing under the laws of the State of Texas, is authorized to do business in the 
Commonwealth of Kentucky, and has the power and authority to execute and deliver this 
Agreement, to perform its obligations hereunder, and to carry on its business as it is now being 
conducted and as it is contemplated hereunder to be conducted during the term hereof" 

This Agreement, the Alcan Retail Agreement and other (b) 
agreements entered into by Alcan in connection therewith constitute Alcan's valid and binding 
obligation enforceable against it in accordance with their terms, except as enforceability may be 
affected by bankruptcy, insolvency or other similar laws affecting creditors' rights generally and 
by general equitable principles. The execution, delivery and performance of this Agreement and 
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the Alcan Retail Agreement by Alcan have been duly and effectively authorized by all requisite 
corporate action. 

(c) All consents, approvals, authorizations, actions or orders, including 
without limitation, those which must be obtained from governmental agencies or authorities, 
required for its authorization, execution and delivery of, and for the consummation ofthe 
transactions contemplated by, this Agreement and the Alcan Wholesale Agreement have been 
obtained. 

(d) Its execution and delivery of this Agreement and the Alcan Retail 
Agreement, its consummation of the transactions contemplated by this Agreement and the Alcan 
Retail Agreement, and its fulfillment of and compliance with the terms and provisions hereof and 
thereof do not conflict with or violate any judicial or administrative order, award, judgment or 
decree applicable to it, or conflict with any of the terms, conditions or provisions of its Articles 
of Incorporation or Bylaws or any material instrument, mortgage, agreement, contract or 
restriction to which it is a party, or by which any of  its properties are bound, or require the 
approval, consent or authorization of any federal, state or local court, or any of its creditors, or of 
any otha Person, or give any party with rights under any such instrument, agreement, contract, 
mortgage, judgment, award, order or other restriction the right to terminate, modify or otherwise 
change its rights or obligations thereunder which has not been obtained. 

7 Miscellaneous. 

7.1 No Affect on Riehts or Defenses. Nothing in this Agreement shall require 
performance by a Party of any of its obligations under the Alcan Retail Agreement or the Alcan 
Wholesale Agreement, as applicable, if it may assert, as a defense to its non-performance, any 
defenses or excuses to such performance that may be available to it under the provisions of the 
Alcan Retail Agreement or the Alcan Wholesale Agreement, or under Applicable Law. 

Alcan 
of the 

7.2 Entire Aereement. This Agreement, the Alcan Retail Agreement, the 
Wholesale Agreement and the other agreements and documents denoted on Schedule 6.2.3 
Alcan Retail Agreement constitute the entire agreement of the Parties hereto with respect 

to the subject matter hereof and supersede all prior agreements, whether oral or written. This 
Agreement may be amended only by a written document signed by each of the Parties hereto. 
Each Party acknowledges that it has not relied upon any representations, statements or warranties 
of the other Party in executing this Agreement except for those representations and warranties 
expressly set forth in the foregoing documents. 

7.3 Waiver. The waiver by either Party of any breach of any term, covenant 
or condition contained herein will not be deemed a waiver of any other term, covenant or 
condition, nor will it be deemed a waiver of an subsequent breach of the same or any otheI term, 
covenant or condition contained herein 

7.4 Notices. A notice, consent, approval or otheI communication under this 
Agreement must be delivered in writing, addressed to the Person to whom it is to be delivered, 
and must be (a) personally delivered to that Person’s address (which will include delivery by a 
nationally recognized overnight courier service), or (b) transmitted by facsimile to that Person’s 
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address, with a duplicate notice sent by a nationally recognized overnight courier service to that 
Person’s address. A notice given to a Person in accordance with this Section will be deemed to 
have been delivered (i) if personally delivered to a Person’s address, on the day of delivery if 
such day is a Business Day, or otherwise on the next Business Day, or (ii) if transmitted by 
facsimile to a Person’s facsimile number and a correct and complete transmission report is 
received, or receipt is confirmed by telephone, on the day of transmission if a Business Day, 
otherwise on the next Business Day; provided, however, that such facsimile transmission will be 
followed on the same day with the sending to such Person of a duplicate notice by a nationally 
recognized overnight courier to that Person’s address. For the purpose of this Section, the 
address of a Party is the address set out below or such other address which that Party may from 
time to time deliver by notice to the other Party in accordance with this Section: 

If to Big Rivers: 

If to Alcan: 

With copy to: 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Attn: President and CEO 
Fax: (270) 827-2558 

Plant Manager 
Sebree Smelter 
Alcan Primary Products Corporation 
9404 State Route 2096 
Robards, Kentucky 42452 
Fax: [ 1 

Director of Energy 
Rio Tinto Alcan 
1188 Sherbroolce Street West 
Montreal, Quebec 13IA 3G2 
Canada 
Fax: 1 

7.5 Dispute Resolution. If a dispute arises between the Parties concerning the 
terms or conditions of this Agreement, the duties or obligations of the Parties under this 
Agreement, or the implementation, interpretation or breach of this Agreement, either Party may 
request in writing a meeting between an authorized representative of the other Party to discuss 
and attempt to reach a resolution of the dispute. Such meeting will take place within ten 
Business Days or such shorter or longer time as agreed upon by the Parties of the request. 
Nothing in this Section shall toll or extend the cure period with respect to the failure by a Party 
to perform its obligations under this Agreement. Absent such resolution, the Parties may pursue 
all rights and remedies that they may have at law, in equity or pursuant to this Agreement subject 
to the limitations set forth in this Agreement to resolve that dispute. Notwithstanding the 
provisions of this Section each Party may at all times seek injunctive relief, where its delay in 
doing so could result in irreparable injury. 

7.6 A s s i m e n t s  and Transfers. No Party shall assign any of its rights or 
obligations under this Agreement, whether by operation of law or otherwise, without the prior 
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written consent of the other Party, provided, however, that no prior consent shall be required with 
respect to an assignment to any person who is a permitted assignee of Alcan pursuant to the 
Alcan Retail Agreement or a permitted assignee of Big Rivers pursuant to the Alcan Wholesale 
Agreement. Either Party may, without the approval of the other Party, assign this Agreement as 
collateral security or grant one or more mortgages (including one or more deeds of trust or 
indentures) on or security interests in its interest under this Agreement in connection with the 
general financing of its assets or operations. 

7.7 Governing Law. This Agreement shall be interpreted, governed by and 
construed under the laws of the Commonwealth of Kentucky, without regard to its conflicts of 
law rules. 

7.8 Jurisdiction. The Parties hereby agree that the courts of the 
Commonwealth of Kentucky will have exclusive jurisdiction over each and every judicial action 
brought under or in relationship to this Agreement,provided that the subject matter of such 
dispute is not a matter reserved by law to the KF'SC, or to the US. federal judicial system (in 
which event exclusive ,jurisdiction and venue will lie with the U.S. District Court for the Westem 
District of Kentucky), and the Parties hereby agree to submit to the jurisdiction of Kentucky 
courts for such purpose. Venue in state court actions will be in the Henderson Circuit Court as 
the court in which venue will lie for the resolution of any related disputes under this Agreement. 
Nothing in this paragraph prohibits a Party from referring to FERC or any other Governmental 
Authority any matter properly within its jurisdiction. 

7.9 Good Faith Efforts. The Parties agree that each will in good faith take all 
reasonable actions within their reasonable control as are necessary to permit the other Party to 
fulfill its obligations under this Agreement, the Alcan Wholesale Agreement and the Alcan 
Retail Agreement; provided that no Party will be obligated to expend money or incur material 
economic loss in order to facilitate performance by the other Party. Where the consent, 
agreement, or approval of either Party must be obtained hereunder, such consent, agreement or 
approval may not be unreasonably withheld, conditioned, or delayed unless otherwise provided 
herein. Where either Party is required or permitted to act or fail to act based upon its opinion or 
judgment, such opinion or judgment may not be unreasonably exercised. Where notice to the 
other Party is required to be given herein, and no notice period is specified, reasonable notice 
shall be given. 

7.10 Successors and Assims. This Agreement shall be binding upon, and shall 
inure to the benefit of and be enforceable by, the Parties and their respective successors and 
permitted assigns. 

7..11 Headings. The headings contained in this Agreement are solely for 
convenience and do not constitute a part of the agreement between the Parties, nor should such 
beadings be used to aid in any manner in the construction of this Agreement. 

7.12 Third-party Beneficiaries. Nothing in this Agreement may be construed to 
create any duty to, or standard of care with reference to, or any liability to, or any benefit for, any 
person not a Party to this Agreement. 
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7.13 Kenerw Obligations Separate. Nothing contained in this Agreement shall 
obligate Alcan or Big Rivers for any obligations or liabilities of Kenergy, whether under or 
pursuant to the Alcan Retail Agreement, the Alcan Wholesale Agreement or otherwise. 

7.14 No Power Sales Commitment. The Parties acknowledge that Big Rivers 
and Kenergy intend to enter into the Alcan Wholesale Agreement and Alcan and Kenergy intend 
to enter into the Alcan Retail Agreement which agreements contain the terms and conditions 
setting forth the wholesale sale of power by Big Rivers and the purchase of such power by 
Kenergy, and the corresponding retail sale of such power by Kenergy and the purchase of such 
power by Alcan. Nothing contained in this Agreement shall be deemed to be or create an 
agreement or commitment of Big Rivers to sell lo Alcan, or an agreement of Alcan to purchase 
from Big Rivers, any electric energy or related services. 
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IN WITNESS WHEREOF, this Agreement is hereby executed as of the day and year first 
above written. 

BIG RIVERS ELECTRIC CORPORATION 

By: 
Name: 
Title: 

ALCAN PRIMARY PRODUCTS CORPORATION 

By: 
Name: 
Title: 
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CENTURY COORDINATION AGREEMENT 



Filed October 2008 

COORDINATION AGREEMENT 

Dated as of ] 

by and between 

BIG RIVERS ELECTRIC CORPORATION 

and 

CENTURY ALUMINUM OF m N T U C K Y  GENERAL PARTNERSHIP 
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COORDINATION AGREEMENT 

This COORDINATION AGREEMENT (“Agreement”) is made and entered into as of 
I 1, by and between BIG RIVERS ELECTRIC CORPORATION, a ICentucky rural 
electric cooperative (“Big Rivers”), and CENTURY ALUMINUM OF KENTUCKY GENERAL 
PARTNERSHIP, a Kentucky general partnership (“w). Big Rivers and Century are 
sometimes referred to herein collectively as the ‘‘Parties” and individually as a “m.” 

RECITALS 

A.. Kenergy Corp., a Kentucky retail rural electric cooperative, currently supplies and 
delivers to Century, the owner and operator of an aluminum reduction plant in Hawesville, 
Kentucky, electric energy and related services pursuant to an Agreement for E.lectric Service, 
dated luly 15,1998, between Green River Electric Corporation, Kenergy’s predecessor-in- 
interest, and Southwire Company, Century’s predecessor in interest (the “Existing Century 
Ameement”). 

B. Kenergy currently purchases certain electric energy and related services for resale 
to Century from Western Kentucky Energy Corp., an affiliate of E. ON IJ.S., LLC, formerly 
known as LG&E Energy COT., (together with such affiliates and parent, collectively, “LG&E“) 
under an Agreement for Electric Service, dated as of .July 15, 1998 (the “KenergviLG&E 
Contract”). 

C. Kenergy also currently purchases additional electric energy and related services 
for resale to Century, to serve the energy requirements of Century not provided by LG&E, from 
third-party suppliers, including Big Rivers. 

D. The Existing Century Agreement and the Kenergy/LG&E Contract were entered 
into in connection with the consummation of a series of transactions implementing the First 
Amended Plan of Reorganization of Big Rivers, as part of which, among other things (i) Big 
Rivers leased its generating facilities to LG&E and (ii) Big Rivers entered into a power purchase 
arrangement with LG&E whereby LG&E supplied Big Rivers with electric energy and related 
services for resale to its Members.. 

E. Big Rivers and LG&E have agreed to terminate and unwind existing transactions 
among them relating to the lease by Big Rivers of its interest in its generating facilities to LG&E 
and the sale by LG&E of electric energy and related services to Big Rivers. 

F. In connection with and as a condition to such termination and unwind 
transactions, Big Rivers has agreed to supply electric energy and related services to Kenergy for 
resale to Century pursuant to a wholesale power sales agreement, dated as of the date hereof (the 
“Centurv Wholesale Agreement”). 

G. Kenergy has agreed to supply a similar amount of electric energy and related 
services to Century pursuant to a retail electric service agreement, dated as of the date hereof (the 
“Century Retail Agreement”). 

Otis Easl:160362109 IO 1 



H. Big Rivers, Kenergy and Century have further agreed that Century will make 
payments due under the Century Retail Agreement to a depository bank under a certain Security 
and Lockbox Agreement to be executed among Big Rivers, Kenergy, Century and a depository 
bank selected by those parties (the “Lockbox Agreement”) or, under arrangements relating to 
sales of Energy by Third Party Suppliers to Kenergy for resale to Century to the depository under 
other similar lockbox arrangements among ICenergy, Century and the Third Party Supplier. 

I. As a further condition to the execution and delivery of the Century Wholesale 
Agreement by Big Rivers, and the execution and delivery of the Century Retail Agreement by 
Century, respectively, the Parties desire to enter into this Agreement to coordinate the 
performance of their respective obligations under such agreements. 

AGREEMENT 

NOW, THEREFORE, in consideration of the premises and their mutual covenants set 
forth herein, and for other good and valuable consideration, receipt of which is hereby 
acknowledged, and intending to be legally bound hereby, the Parties hereto agree as follows: 

1. Definitions: Rules of Intemretations. Capitalized terms used in this Agreement 
and not defined herein have the meanings assigned to those terms in the Century Retail 
Agreement. The rules of interpretation set forth in Section 1.2 of the Century Retail Agreement 
shall apply to this Agreement as though fully set forth herein. 

2. Term and Survival of Obligations. This Agreement shall commence on the date 
first written above, provided that the obligations of the Parties under Section 3 and Section 5 
shall not commence until the Effective Date. This Agreement shall continue in effect until the 
Century Retail Agreement expires or is terminated in accordance with its terms.. 
Notwithstanding the foregoing, any provision of this Agreement providing for payment from one 
party to the other for assignment of the right to collect and enforce collection of amounts due, or 
related to remedies for default, damage claims, or payment of other amounts will survive 
termination or expiration of this Agreement to the extent necessary for its enforcement and the 
protection of the Party in whose favor such provision exists. 

3” Covenants and Agreements, 

3.1 Centurv Retail Agreement. Century shall (i) fully perform and discharge 
all of its obligations under the Century Retail Agreement unless excused in accordance with the 
terms thereof; (ii) not act or rely upon any written or oral waivers granted by Kenergy of 
Century’s performance under or compliance with provisions of the Century Retail Agreement 
that could be reasonably expected to materially adversely affect Big Rivers’ rights or interests 
under the Century Wholesale Agreement without the prior written consent of Big Rivers; (iii) not 
waive the performance and discharge by Kenergy of its material obligations under the Century 
Retail Agreement without the prior written consent of Big Rivers; (iv) not amend or modify the 
Century Retail Agreement without the prior written consent of Big Rivers (the addition, deletion, 
modification or amendment of supplemental tariffs contemplated by the Century Retail 
Agreement which has been approved by the KPSC is deemed not to be an amendment or 
modification of the Century Retail Agreement for the purposes of this Section 3.1); (v) not 
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terminate or repudiate the Century Retail Agreement (including by rejection or similar 
termination in a bankruptcy proceeding involving Century) other than in accordance with the 
provisions thereof without the prior written consent of Big Rivers; (vi) make payments pursuant 
to the Century Retail Agreement when due and in accordance therewith and the Lockbox 
Agreement for so long as such agreements exist; (vii) not take any action or support any action 
by others that in any manner would impede Century’s ability to fulfill its obligations to Kenergy 
or Big Rivers under the Century Retail Agreement or this Agreement or act in any manner that 
could reasonably he expected to materially adversely affect its ability to perform or discharge its 
obligations under this Agreement; (viii) provide Big Rivers with a copy of all notices sent to 
Kenergy pursuant to the Century Retail Agreement; and (ix) not assign or transfer (by operation 
of law or otherwise) any rights or interests that it may have in the Century Retail Agreement 
except in accordance with Article 16 thereof; provided, that any transfer or assignment pursuant 
to Article 16 thereof which requires the consent or approval of Kenergy also shall require the 
consent of Big Rivers. 

3.2 Centuw Wholesale Agreement. Big Rivers shall (i) fully perform and 
discharge all of its obligations under the Century Wholesale Agreement unless excused in 
accordance with the terms thereof; (ii) not act or rely upon any written or oral waivers granted by 
Kenergy of Big Rivers’ performance under or compliance with provisions of the Century 
Wholesale Agreement that could be reasonably expected to materially adversely affect Century’s 
rights or interests under the Century Retail Agreement without the prior wfitten consent of 
Century; (iii) enforce the performance and discharge by Kenergy of its material obligations 
under the Century Wholesale Agreement and not waive the performance and discharge by 
Kenergy of its material obligations thereunder; (iv) not amend or modify the Century Wholesale 
Agreement without the prior written consent of Century (the addition, deletion, modification or 
amendment of supplemental tariffs contemplated by the Century Wholesale Agreement which 
has been approved by the KPSC is deemed not to be an amendment or modification of the 
Century Wholesale Agreement for the purposes of this Section 3.2); (v) not terminate or 
repudiate the Century Wholesale Agreement (including by rejection or similar termination in a 
bankruptcy proceeding involving Big Rivers) other than in accordance with the provisions 
thereof; (vi) not take any action or support any action by others that in any manner would impede 
Big Rivers’ ability to fulfill its obligations to K,energy or Century under the Century Wholesale 
Agreement or this Agreement or act in any manner that could reasonably be expected to 
materially adversely affect its ability to perform or discharge its obligations under this 
Agreement; (vii) provide Century with a copy of all notices sent to Kenergy pursuant to the 
Century Wholesale Agreement; and (viii) not assign or transfer (by operation of law or 
otherwise) any rights or interests that it may have in the Century Wholesale Agreement except in 
accordance with Article 16 thereof; provided, that any transfer or assignment pursuant to 
Article 16 thereof which requires the consent or approval of Kenergy also shall require the 
consent of Century. 

3..3 Pavments 

(a) Big Rivers shall pay Century upon the Effective Date an amount 
equal to $139,423 less $4,167 for each month after December 31,2006 (calculated as of the 25th 
day of each month) (the “Assurances Agreement Payment”) in lieu of amounts otherwise 
payable under Section 3(i) of the Assurances Agreement between Centuyand LG&E E.nergy 
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Marketing Inc., dated as of July 15, 1998. Big Rivers shall make the Assurances Agreement 
Payment to Century on the Effective Date;provided, that Big Rivers may credit all or any 
portion of the Assurances Agreement Payment against one or more invoices relating to the sale 
of electric energy or related services to Kenergy for resale to Century prior to the Effective Date.. 

Big Rivers shall pay Century upon the Effective Date $3,969,000. (b) 

3.4 Budget 

(a) Big Rivers shall provide to Century for its review and evaluation 
(i) on or prior to the date 90 days prior to the end of each Fiscal Year, a copy of Big Rivers’ 
then-current draft proposed annual capital and operating budget (the “Proposed Budget”) for the 
following Fiscal Year, and (ii) any reasonably requested supporting information with respect to 
the Proposed Budget or expenditures in excess of the Budget. 

(h) Ifrequested by either Century or Alcan, Big Rivers and Century 
and, if the Alcan Retail Agreement is in effect, Alcan, shall jointly engage an independent expert 
(the “Independent EnFineer”) and shall agree on the scope of review required to evaluate the 
draft Proposed Budget. Big Rivers shall pay 50% and Century shall pay 50% of the fees and 
expenses of the Independent Engineer (or Century shall pay 25% if the Alcan Retail Agreement 
is in effect). 

(c) Century shall have the opportunity to present the conclusions and 
recommendations of the Independent Engineer with respect to the Proposed Budget to the 
Coordinating Committee and to Big Rivers’ Board of Directors as soon as reasonably practicable 
following the Independent Engineer’s completion of the Proposed Budget evaluation. 

(d) Big Rivers and Century will treat the reports, opinions and other 
work product of the Independent Engineer as confidential, proprietary business information that 
will not be publicly disclosed or offered as evidence in any regulatory or legal proceeding by Big 
Rivers, Kenergy or Century. 

(e) On or prior to the last day of each Fiscal Year, Big Rivers shall 
provide Century copies of the final Budget for the following year. Big Rivers intends to use 
reasonable commercial efforts to keep its expenses each year within such year’s Budget, but 
makes no representation that keeping its expenses within such year’s Budget will be 
commercially feasible. 

(0 Big Rivers shall provide Century notice if: 

(i) Big Rivers (A) incurs or plans to incur $4 million of capital 
expenditures in any Fiscal Year in excess of the capital expenditures in 
the Budget for such Fiscal Year, or (B) thereafter incurs or plans to incur 
an additional $ 3  million of capital expenditures in excess of the capital 
expenditures in the Budget for such Fiscal Year; or 

(ii) Big Rivers (A) incurs or plans to incur operating expenses 
in any Fiscal Year aggregating 2.5% in excess of Big Rivers’ total 
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operating expenses in the Budget for such Fiscal Year, or (B) thereafter, 
incurs or plans to incur an additional 1.25% of such total operating 
expenses in the Budget, excluding in each case expenses for fuel, 
environmental compliance or purchased power. 

At the request of Century, the Coordinating Committee shall meet to discuss the causes of such 
capital expenditures or operating expenses in excess of the budgeted amounts and, after meeting 
with the Coordinating Committee, if further xquested, Big Rivers shall permit Century to make 
one presentation to Big Rivers’ Board with respect thereto. 

3.5 Plan of Reorganization. The Parties acknowledge and agree that nothing 
in the Century Retail Agreement, the Century Wholesale Agreement, this Agreement or any 
document or agreement relating thereto may be conshued to amend, affirm, waive or otherwise 
alter the terms of Schedule 5.4(a) of the Big Rivers’ plan of reorganization, as modified June 1, 
1998, or any document or agreement relating thereto regarding the obligation of Big Rivers to 
serve Kenergy for the benefit of Century; provided, that Century and Big Rivers disagree, 
notwithstanding the Unwind Transaction, as to the obligation of Big Rivers, in the absence of a 
new or amended contract, to serve Kenergy for the benefit of Century when the Existing Century 
Agreement terminates or when the Century Retail Agreement terminates. The Parties 
acknowledge that clarity on this issue is desired by both Parties so that necessary and appropriate 
capital planning and decision-making can be undertaken. The Parties agree to endeavor in good 
faith to resolve this disagreement prior to 201 5. 

3,.6 Centurv Credit Suo~ort. Century shall (i) if the rating of the unenhanced, 
unsecured debt obligation of Century Parent with Standard & Poor’s is not “A+” or higher (and 
in addition, if Century Parent has such a rating from Moody’s, that rating with Moody’s is not 
“Al” or higher), provide and maintain credit support in the form of a letter of credit from a bank 
rated “A+” or higher, or other credit support acceptable to Big Rivers and Kenergy, in an amount 
equal to the amounts estimated by Big Rivers to be due to Big Rivers and Kenergy with respect 
to Century’s obligations under the Century Retail Agreement for a period of two months, and 
any amount which Big Rivers estimates reasonably could be due with respect to taxes relating to 
any sale of Energy pursuant to Section 4.13.3 as Economic Sales, Section 10.1 as Surplus Sales, 
Section 10.2 as Undeliverable Energy Sales or Section 10..3 as Potline Reduction Sales, in each 
case, of the Century Retail Agreement (“Potential Tax Liability”); and (ii) cause Century Parent 
to guarantee to Big Rivers and Kenergy payment and performance of all obligations of Century 
under the Century Retail Agreement, including Potential Tax Liability, and all obligations of 
Century under the other documents entered into by Century and its Affiliates in connection with 
the New Transaction pursuant to a Guarantee Agreement executed by Century Parent in favor of 
Big Rivers and Kenergy which shall be satisfactory in form and substance to Big Rivers (the 
“Century Guarantee”). At the request of Big Rivers, Century will maintain the Century 
Guarantee until closure of all applicable tax years of Big Rivers. At the request of Century, Big 
Rivers will provide Century with information as to the amount and calculation of the estimated 
Potential Tax Liability and reasonably detailed documentation in support thereof. 

3.7 Transmission Upmade. As soon as reasonably practicable, Big Rivers will 
develop, finance and construct improvements to its transmission facilities to permit Big Rivers to 
transmit to its border all Base Energy. 
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3.8 Proceedinm Affecting Rates. 

(a) The Parties acknowledge and agree that 

(i) Big Rivers shall have the right to seek KPSC approval for 
changes to the Non-Smelter Member Rates, and FERC approval of changes to the OATT, from 
time to time, but Big Rivers shall not seek an increase in its base rates to take effect before 
January I ,  2010, excluding any roll-in to Big Rivers’ base rates of costs that would otherwise be 
recovered by the Environmental Surcharge or the FAC, and 

(ii) Big Rivers will not seek to implement a wholesale rate 
reduction other than the Rebate to its Members under the procedures available in KRS 278.455 
without the consent of Century; 

provided that this commitment by Big Rivers will have no effect on the availability to Big 
Rivers’ Members of the procedures in KRS 278.455 to flow-through any wholesale rate decrease 
to the Non-Smelter Ratepayers. 

(h) Century shall have the right to intervene and participate in any 
proceeding that may affect rates at the KPSC or FERC or before any other Governmental 
Authority. Neither Big Rivers nor Century will support or seek, directly or indirectly, from any 
Governmental Authority, including the KPSC, any challenge to or change in the rate formula set 
forth in the Century Wholesale Agreement or the Alcan Retail Agreement or other terms and 
conditions set forth therein, including the relationship of the Large Industrial Rate to amounts 
payable by Century pursuant to the Century Retail Agreement, except that any Party may initiate 
or intervene in a proceeding to (i) clarify, interpret or enforce the Century Wholesale Agreement 
or the Century Retail Agreement, or (ii) challenge the applicable rate for Transmission Services 
should those services be unbundled for purposes of calculating the Large Industrial Rate. For the 
avoidance of doubt, Century’s intervention and participation in a regulatory proceeding 
involving cost of service issues relating to the rates of the Non-Smelter Ratepayers shall not be 
considered a challenge to the rate formula. 

(c) If Conmonwealth ofKentucky en vel. Gregory D. Stumbo, Attorney 
General v. Public Service Cornm ’n and Union Light, Heat and Power Co., Franklin Circuit 
Court, C.A. No. 06-CI-269, or any Applicable Law relating thereto restricts the amounts 
recovered under the FAC, Appendix A, or the Environmental Surcharge Rider, then Kenergy, 
Century, Big Rivers and, if the Alcan Retail Agreement is then in effect, Alcan, shall negotiate in 
good faith to amend this Agreement (and other agreements entered into in connection herewith) 
to restore the relative rights and economic benefits thereunder. If such parties are unable to reach 
an agreement on such amendments, then this Section 3.8 shall not restrict Big Rivers from 
seeking KPSC approval for an increase to its base rates or an amendment to the FAC, Appendix 
A, or the Environmental Surcharge Rider. 

(d) Nothing in this Agreement shall limit or expand the jurisdiction of 
the KPSC or the FERC over Big Rivers or the rates, terms and conditions of electric service to 
Century pursuant to the Century Retail Agreement or otherwise. 
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(e) Big Rivers will provide Century a copy of any filing with the 
KPSC or FERC that seeks a change in Big Rivers’ tariff or relief authorized by KRS 278.020, 
KRS 278.030, KRS 278.212, KRS 278.218, KRS 278.300, KRS 278.183 or 807 KAR 5:056., 

3.9 Communications: Recluest for Meetings!s. Big Rivers will establish with 
Century procedures for the regular dissemination of information relating to the operational and 
financial performance of Big Rivers. If Century believes Big Rivers has or may incur 
unreasonable costs or expenses, Century may request in writing a meeting with Big Rivers’ 
management to discuss such costs or expenses. Such meeting will take place within ten Business 
Days of the request but shall not be held more frequently than once per fiscal quarter. Nothing in 
this Section shall obligate Big Rivers to take any action as a result of such meeting. 

3.10 Depreciation Rates. 

(a) Big Rivers shall not modify its depreciation rates without the 
approval of or consent or acceptance by the KPSC or, if the KPSC no longer has jurisdiction 
over Big Rivers, by any other Governmental Authority havingjurisdiction over such 
modification. Big Rivers will provide Century reasonable notice of the implementation of such 
modification together with reasonably detailed documentation describing such modification and 
an opportunity to discuss such modification with Big Rivers’ management prior to the filing of 
an application for approval of the modification of such depreciation rates with the KPSC or other 
Governmental Authority having jurisdiction. 

(b) Big Rivers shall not initiate a request to a Governmental Authority 
or RUS for changes to its depreciation rates that would be projected to cause the weighted 
average depreciation rates for the period from the Effective Date through December 31,2016, to 
exceed the weighted average depreciation rates for the same period set forth in the Model; zmless 
(1) Big Rivers determines in good faith, based on discussions with a nationally recognized 
statistical rating organization and after consultation with Century, that it is necessary to make 
such a modification to its depreciation sates in order to maintain an investment grade credit 
rating, (2) a Governmental Authority with jurisdiction or RUS directs Big Rivers to modify its 
depreciation rates, or (3)  Big Rivers’ independent auditors assert that they would not be able to 
deliver an unqualified audit opinion with respect to Big Rivers’ financial statements as a result of 
Big Rivers’ failure to seek or implement a modification of its depreciation rates. For purposes of 
this clause (b), Big Rivers’ weighted average depreciation rates for the period from Effective 
Date through December 31,2016, shall be the sum of its total depreciation expense for each year 
for that same period over the sum of the average gross depreciable plant for each year over that 
same period, with appropriate adjustments for partial years. 

3.1 1 Audit Rights. Big Rivers will permit Century to audit, upon reasonable 
notice, at its own expense, at a mutually agreeable time, all information in the possession of Big 
Rivers relating to its service under the Century Wholesale Agreement to Kenergy for resale to 
Century, including scheduled deliveries, meter records, billing records, records related to 
payments to Big Rivers and such other documents related to payment for and determination of 
the amount of electric energy, Transmission Services and other related services supplied by Big 
Rivers and delivered to Kenergy for resale and delivery to Century. Big Rivers shall retain all 
documentation applicable to service to Kenergy under the Century Wholesale Agreement for a 
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period of three years. Nothing in this Section 3.1 1 shall obligate Big Rivers to provide 
attorney-client privileged information. 

3.12 Bylaw Amendments. 

(a) Subject to Section 3.12(b) and (c), Big Rivers agrees not to amend 
its Bylaws after the adoption of the amendment set forth in Section 13.4 of the Century 
Wholesale Agreement in a manner that adversely affects the rights of Century to receive 
patronage capital or other distributions from Big Rivers through Kenergy without the prior 
consent of Century. 

(b) Notwithstanding Section 3.12(a), nothing in this Section 3.12 shall 
restrict Big Rivers’ ability to amend its Bylaws (i) without the consent of Century if Big Rivers 
gives notice to Century of the proposed Bylaw amendment, together with a copy of such 
proposed amendment, and Century does not object to the proposed amendment within 60 days 
after the notice is delivered, (ii) with the consent of Century during the Consent Period (as 
defined in Section 3.12(c)), or (iii) without the consent of Century following the Consent Period,. 

3.13 The provisions of this Section 3.12 (and the obligations of the parties to 
notify the other Party of any change in its address pursuant to Section 7.4 hereof) shall survive 
for 10 years after the end of the Service Period (the “Consent Period”) regardless of the 
termination or expiration of this Agreement. 

3.14 Operation of System. Big Rivers shall operate its electric generation and 
transmission system for the mutual benefit of the Members and patrons consistent with Prudent 
Utility Practices, and will apply the same standards to operating decisions that may affect the 
Monthly Charge. Big Rivers will not use the payment obligation of Century under Section 4.7 
(TIER Adjustment Charge) of the Century Retail Agreement as the substantive basis for making 
an operating decision. 

3.15 Property Rights. 

(a) Big Rivers’ nonpatronage net earnings, after offset (if applicable) 
by any available tax loss carryforward amounts attributable to a deficit in nonpatronage net 
earnings from prior taxable years, shall, if positive, be retained by Big Rivers as a permanent 
source of equity and, if negative, shall be carried forward to be applied as an offset against future 
positive nonpatronage net earnings. 

(b) Upon liquidation, the assets of Big Rivers shall be distributed in 
the following order.: (i) all debts and obligations of Big Rivers shall be paid in accordance with 
lawful priorities, (ii) each Member’s or other patron’s capital account balance shall be paid 
without priority on apro  rata basis until all such capital accounts (as determined subsequent to 
adjusting such accounts by allocations of patronage net earnings for the year of liquidation 
exclusive of any gain arising from the liquidation) have been reduced to zero, and (iii) any 
remaining assets of Big Rivers shall be paid to the current and former Members or other patrons 
of Big Rivers based upon the amount of their historic patronage with Big Rivers measured by 
kilowatt-hours purchased from Big Rivers over the life of Big Rivers. The life of Big Rivers is 
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defined to begin at the date Big Rivers was formed in 1961 and to continue uninterrupted 
through Big Rivers’ bankruptcy reorganization to the date of liquidation. 

(c) The provisions of this Section 3.14 shall survive the expiration or 
earlier termination of this Agreement. 

3.16 Big Rivers Capitalization Policy. To the extent consistent with 
Accounting Principles, Applicable Law and guidance of applicable Governmental Authorities or 
RUS, Big Rivers shall capitalize expenditures for the replacement of the items related to Big 
Rivers’ generation facilities identified in the list of the retirement units set forth in the Schedule 
3.15. 

Purchased Power Rermlatow Account. Big Rivers will request KPSC to 
and, if the W S C  approves, shall (a) establish a regulatory account containing purchased power 
costs to he recovered by Big Rivers from the Members with respect to sales to their Non-Smelter 
Ratepayers in an amount equal to the sum of the Non-FAC Purchased Power Adjustment Factor 
in each month multiplied by the amount of Energy delivered in each month to the Members for 
such sales; and (h) establish the method of recovery of such amounts from Non-Smelter 
Ratepayers at each general rate adjustment case. 

3.17 

3.18 Model. It is understood and agreed that (i) all financial and production 
cost models (‘‘Model”) including the Model filed with the W S C  in connection with the 
application for approval of the Unwind Transaction and the New Transaction have been 
developed solely by Big Rivers to provide its best estimate of the future operations of Big Rivers 
after the Unwind Transaction is consummated, and (ii) Century by executing this Agreement and 
consummating the Unwind Transaction is not indicating its agreement or disagreement with the 
forecasted work plans, assumptions or specific expenditures embedded in the Model. 

4. Coordinating Committee. 

4.1 The parties have agreed to the establishment of a committee 
(“Coordinating Committee”), consisting of representatives of the Members’ chief executive 
officers, Century, Alcan, and Big Rivers management, organized for the purpose of reviewing, 
analyzing and discussing information relating to Big Rivers’ operational and financial 
performance. The Coordinating Committee shall meet at least once each calendar quarter. 

4.2 If the Coordinating Committee does not exist or does not function with the 
subject matter of this Section 4, then Big Rivers shall have the same obligations as to the 
Smelters, jointly. 

4.3 At a mimimum of once a year and at such other times as the Parties may 
agree, the members of the Coordinating Committee will establish a meeting with Big Rivers’ 
board members. These meetings will be informal and the purpose of such meetings will be to 
discuss Big Rivers’ operating and financial performances and plans, and issues affectin,g the 
electric utility and smelting industry operations. 

4.4 The information to be discussed by the Coordinating Committee shall 
include (i) analysis criteria and procedures for evaluating plans, procedures, expenditures and 
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maintenance programs, (ii) budgets, (iii) operations and capital expenditures, (iv) fuel 
procurement or supply, (v) comparison of actual performance to the Budget and an explanation 
of variances to the Budget, (vi) load forecasts and integrated resource plans, (vii) depreciation 
studies, proposed changes in depreciation rates and associated proposed changes in electric rates, 
and (viii) other activities, such as the timing and terms of refinancing the RUS debt or whether to 
join an independent transmission system operator, that may impact Big Rivers’ operational and 
financial performance. Big Rivers shall provide the Coordinating Committee members any 
reasonably requested supporting information relating to the items discussed. 

4.5 The activities of the Coordinating Committee shall be a standing report 
item on the agenda of the monthly meeting of the Big Rivers Board of Directors.. From time to 
time, Century’s representatives may make a request to the chairman of the Big Rivers Board of 
Directors that they be allowed to participate with management in making such report. 

5. Cure Rights. 

5.1 Notwithstanding any provision contained in the Century Retail Agreement 
that affords Century the right to terminate the Century Retail Agreement upon any breach or 
default by Kenergy thereunder, Century shall provide Big Rivers a reasonable opportunity, 
exercisable in Big Rivers’ sole discretion, to cure any such breach or default by Kenergy prior to 
exercising such termination rights, which opportunity shall extend, at a minimum, for a period of 
not less than IO Business Days after the later of (i) the date of expiration of the applicable period 
of time (if any) available for a cure by Kenergy under the Century Retail Agreement, and (ii) the 
date on which notice of the breach or default by Kenergy is delivered by Century to Big Rivers. 
Century hereby consents to any attempt by Big Rivers to cure any breaches or defaults by 
Century under the Century Retail Agreement that may hereafter occur, provided, that Big Rivers 
does not materially interfere with Century’s attempts (if any) to so cure such breaches or 
defaults. 

5.2 Notwithstanding any provision contained in the Century Wholesale 
Agreement that affords Big Rivers the right to terminate the Century Wholesale Agreement upon 
any breach or default by Kenergy thereunder, Big Rivers shall provide Century a reasonable 
opportunity, exercisable in Century’s sole discretion, to cure any such breach or default by 
Kenergy prior to exercising such termination rights, which opportunity shall extend, at a 
minimum, for a period of not less than ten Business Days after the later of (i) the date of 
expiration of the applicable period of time (if any) available for a cure by Kenergy under the 
Century Wholesale Agreement, and (ii) the date on which notice of the breach or default by 
Kenergy is delivered by Big Rivers to Century. Big Rivers hereby consents to any attempt by 
Century to cure any breaches or defaults by Big Rivers under the Century Wholesale Agreement 
that may hereafter occur, provided, that Century does not materially interfere with Big Rivers’ 
attempts (if any) to so cure such breaches or defaults. 

6., Reuresentations and Warranties. 

6.1 Big Rivers. Big Rivers hereby represents and warrants to Century as 
follows: 
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(a) Big Rivers is an electric generation and transmission cooperative 
corporation duly organized and validly existing and in good standing under the laws of the 
Commonwealth of Kentucky, and has the power and authority to execute and deliver this 
Agreement and the Century Wholesale Agreement, to perform its obligations hereunder and 
thereunder, and to carry on its business as it is now being conducted and as it is contemplated 
hereunder to be conducted during the term hereof. 

(b) Subject to Section 6.l(c), this Agreement, the Century Wholesale 
Agreement and other agreements entered into by Big Rivers in connection therewith constitute 
Big Rivers’ valid and binding obligation enforceable against it in accordance with their terms, 
except as enforceability may be affected by bankruptcy, insolvency or other similar laws 
affecting creditors’ rights generally and by general equitable principles. The execution, delivery 
and performance of this Agreement and the Century Wholesale Agreement by Big Rivers have 
been duly and effectively authorized by all requisite corporate action. 

(c) As of the Effective Date, all consents, approvals, authorizations, 
actions or orders, including without limitation, those which must be obtained from Governmental 
Authorities and the RUS, required for its authorization, execution and delivery of, and for the 
consummation of the transactions contemplated by, this Agreement and the Century Wholesale 
Agreement have been obtained other than as may be required under, Applicable Law to be 
obtained, given, accomplished or renewed at any time or from time to time, and which are 
routine in nature or which cannot be obtained, or are not normally applied for, prior to the time 
they are required and which Big Rivers has no reason to believe will not be timely obtained. 

(d) Subject to Section 6.l(c), its execution and delivery of this 
Agreement and the Century Wholesale Agreement, its consummation of the transactions 
contemplated by this Agreement and the Century Wholesale Agreement, and its fulfillment of 
and compliance with the terms and provisions hereof and thereof do not conflict with or violate 
any judicial or administrative order, award, judgment or decree applicable to it, or conflict with 
any of the terms, conditions or provisions of its Articles of Incorporation or Bylaws or any 
material instrument, mortgage, agreement, contract or restriction to which it is a party, or by 
which any of its properties are bound, or require the approval, consent or authorization of any 
federal, state or local court, OT’ any of its creditors, or of any other Person, or give any party with 
rights under any such instrument, agreement, contract, mortgage, judgment, award, order or other 
restriction the right to terminate, modify or otherwise change its rights or obligations thereunder 
which has not been obtained. 

6.2 Century. Century hereby represents and warrants to Big Rivers as 
follows: 

(a) Century is a general partnership duly organized and validly 
existing and in good standing under the laws of the Commonwealth of Kentucky and is 
authorized to do business in the Commonwealth of Kentucky, and has the power and authority to 
execute and deliver this Agreement, to perfom its obligations hereunder, and to carry on its 
business as it is now being conducted and as it is contemplated hereunder to be conducted during 
the term hereof. 
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(b) This Agreement, the Century Retail Agreement and other 
agreements entered into by Century in connection therewith constitute Century’s valid and 
binding obligation enforceable against it in accordance with their terms, except as enforceability 
may be affected by bankruptcy, insolvency or other similar laws affecting creditors’ rights 
generaily and by general equitable principles. The execution, delivery and performance of this 
Agreement and the Century Retail Agreement by Century have been duly and effectively 
authorized by all requisite partner action. 

(c) All consents, approvals, authorizations, actions or orders, including 
without limitation, those which must be obtained from governmental agencies or authorities, 
required for its authorization, execution and delivery of, and for the consummation of the 
transactions contemplated by, this Agreement and the Century Wholesale Agreement have been 
obtained. 

(d) Its execution and delivery of this Agreement and the Century 
Retail Agreement, its consummation of the transactions contemplated by this Agreement and the 
Century Retail Agreement, and its fulfillment of and compliance with the terms and provisions 
hereof and thereof do not conflict with or violate any judicial or administrative order, award, 
judgment or decree applicable to it, or conflict with any ofthe terms, conditions or provisions of 
its partnership agreement or any material instrument, mortgage, agreement, contract or restriction 
to which it is a party, or by which any of its properties ar’e bound, or require the approval, 
consent or authorization of any federal, state or local court, or any of its creditors, or of any other 
Person, or give any party with rights under any such instrument, agreement, contract, mortgage, 
judgment, award, order or other restriction the right to terminate, modify or otherwise change its 
rights or obligations thereunder which has not been obtained. 

7. Miscellaneous. 

7.1 No Affect on Riehts or Defenses. Nothing in this Agreement shall require 
performance by a Party of any of its obligations under the Century Retail Agreement or the 
Century Wholesale Agreement, as applicable, if it may assert, as a defense to its non- 
performance, any defenses or excuses to such performance that may be available to it under the 
provisions of the Century Retail Agreement or the Century Wholesale Agreement, or under 
Applicable Law. 

7.2 Entire Agreement. This Agreement, the Century Retail Agreement, the 
Century Wholesale Agreement and the other agreements and documents denoted on Schedule 
6.2.3 of the Century Retail Agreement constitute the entire agreement of the Parties hereto with 
respect to the subject matter hereof and supersede all prior agreements, whether oral or written. 
This Agreement may be amended only by a written document signed by each of the Parties 
hereto. Each Party acknowledges that it has not relied upon any representations, statements or 
warranties of the other Party in executing this Agreement except for those representations and 
warranties expressly set forth in the foregoing documents. 

7.3 m. The waiver by either Party of any breach of any term, covenant 
or condition contained herein will not be deemed a waiver of any other term, covenant or 
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condition, nor will it be deemed a waiver of an subsequent breach of the same or any other term, 
covenant or condition contained herein. 

7.4 N-. A notice, consent, approval or other communication under this 
Agreement must be delivered in writing, addressed to the Person to whom it is to be delivered, 
and must be (a) personally delivered to that Person’s address (which will include delivery by a 
nationally recognized overnight courier service), or (b) transmitted by facsimile to that Person’s 
address, with a duplicate notice sent by a nationally recognized overnight courier service to that 
Person’s address. A notice given to a Person in accordance with this Section will be deemed to 
have been delivered (i) if personally delivered to a Person’s address, on the day of delivery if 
such day is a Business Day, or otherwise on the next Business Day, or (ii) if transmitted by 
facsimile to a Person’s facsimile number and a correct and complete transmission report is 
received, or receipt is confirmed by telephone, on the day of transmission if a Business Day, 
otherwise on the next Business Day; provided, however, that such facsimile transmission will be 
followed on the same day with the sending to such Person of a duplicate notice by a nationally 
recognized overnight courier to that Person’s address. For the purpose of this Section, the 
address of a Party is the address set out below or such other address which that Party may from 
time to time deliver by notice to the other Party in accordance with this Section: 

If to Big Rivers: 

If to Century: 

With copy to: 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Attn: President and CEO 
Fax: (270) 827-2558 

Century Aluminum Company 
P.O. Box 500 
State Route 271 North 
Hawesville, Kentucky 42348 
Attn: Plant Manager 
Fax: (270) 852-2882 

Century Aluminum Company 
25 1 1 Garden Road 
Building A, Suite 200 
Monterey, CA 93940 
Attn: General Counsel 
Fax: (831) 642-9328 

7.5 Dispute Resolution. If a dispute arises between the Parties concerning the 
terms or conditions of this Agreement, the duties or obligations of the Parties under this 
Agreement, or the implementation, interpretation or breach of this Agreement, either Party may 
request in writing a meeting between an authorized representative of the other Party to discuss 
and attempt to reach a resolution of the dispute. Such meeting will take place within ten 
Business Days or such shorter or longer time as agreed upon by the Parties of the request. 
Nothing in this Section shall toll or extend the cure period with respect to the failure by a Party 
to perform its obligations under this Agreement Absent such resolution, the Parties may pursue 
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all rights and remedies that they may have at law, in equity or pursuant to this Agreement subject 
to the limitations set forth in this Agreement to resolve that dispute. Notwithstanding the 
provisions of this Section each Party may at all times seek injunctive relief, where its delay in 
doing so could result in irreparable injury. 

7.6 Assignments and Transfers. No Party shall assign any of its rights or 
obligations under this Agreement, whether by operation of law or otherwise, without the prior 
written consent of the other Party,provided, however, that no prior consent shall be required with 
respect to an assignment to any person who is a permitted assignee of Century pursuant to the 
Century Retail Agreement or a permitted assignee of Big Rivers pursuant to the Century 
Wholesale Agreement. Either Party may, without the approval of the other Party, assign this 
Agreement as collateral security or grant one or more mortgages (including one or more deeds of 
trust or indentures) on or security interests in its interest under this Agreement in connection with 
the general financing of its assets or operations. 

7 7 Governing Law. This Agreement shall be interpreted, governed by and 
construed under the laws of the Commonwealth of Kentucky, without regard to its conflicts of 
law rules. 

7.8 Jurisdiction. The Parties hereby agree that the courts of the 
Commonwealth of Kentucky will have exclusive jurisdiction over each and every judicial action 
brought under or in relationship to this Agreement, provided that the subject matter of such 
dispute is not a matter reserved by law to the KPSC, or to the US. federal judicial system (in 
which event exclusive jurisdiction and venue will lie with the U.S. District Court for the Western 
District of Kentucky), and the Parties hereby agree to submit to the jurisdiction of Kentucky 
courts for such purpose. Venue in state court actions will be in the Henderson Circuit Court as 
the court in which venue will lie for the resolution of any related disputes under this Agreement. 
Nothing in this paragraph prohibits a Party from referring to FERC or any other Governmental 
Authority any matter properly within its jurisdiction. 

7.9 Good Faith Efforts. The Parties agree that each will in good faith take all 
reasonable actions within their reasonable control as are necessary to permit the other Party to 
fidfill its obligations under this Agreement, the Century Wholesale Agreement and the Century 
Retail Agreement; provided that no Party will be obligated to expend money or incur material 
economic loss in order to facilitate performance by the other Party. Where the consent, 
agreement, or approval of either Party must be obtained hereunder, such consent, agreement or 
approval may not he unreasonably withheld, conditioned, or delayed unless otherwise provided 
herein. Where either Party is required or permitted to act or fail to act based upon its opinion or 
judgment, such opinion or judgment may not be unreasonably exercised. Where notice to the 
other Party is required to be given herein, and no notice period is specified, reasonable notice 
shall be given. 

7.10 Successors and Assigns. This Agreement shall be binding upon, and shall 
inure to the benefit of and be enforceable by, the Parties and their respective successors and 
permitted assigns. 
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7.1 1 Headings. The headings contained in this Agreement are solely for 
convenience and do not constitute a part of the agreement between the Parties, nor should such 
headings be used to aid in any manner in the construction of this Agreement. 

7.12 Third-Pam Beneficiaries. Nothing in this Agreement may be construed to 
create any duty to, or standard of care with reference to, or any liability to, or any benefit for, any 
person not a Party to this Agreement. 

7.1 3 Kenerrrv Obligations Seoaxate. Nothing contained in this Agreement shall 
obligate Century or Big Rivers for any obligations or liabilities of Kenergy, whether under or 
pursuant to the Century Retail Agreement, the Century Wholesale Agreement or otherwise. 

7.14 No Power Sales Commitment. The Parties acknowledge that Big Rivers 
and Kenergy intend to enter into the Century Wholesale Agreement and Century and Kenergy 
intend to enter into the Century Retail Agreement which agreements contain the terms and 
conditions setting forth the wholesale sale of power by Big Rivers and the purchase of such 
power by Kenergy, and the corresponding retail sale of such power by Kenergy and the purchase 
of such power by Century. Nothing contained in this Agreement shall be deemed to be or create 
an agreement or commitment of Big Rivers to sell to Century, or an agreement of Century to 
purchase from Big Rivers, any electric energy or related services. 
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IN WITNESS WHEREOF, this Agreement is hereby executed as of the day and year first 
above written. 

BIG RIVERS ELECTRIC CORPORATION 

By: 
Name: 
Title: 

CENTURY ALUMINUM OF KENTUCKY 
GENERAL PARTNERSHIP 

By: 
Name: 
Title: 
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