
Via Overnieht Mail 

BOEHM, KURTZ & LOWRY 
AlTORNEYS AT LAW 

36 EAST SEVENTH STREET 
SUITE 1510 

CINCINNATI, OHlO 45202 
TELEPHONE (513) 421-2255 

TELECOPIBR (513) 4212764 

March 8,2007 

Beth A. O'Donnell, Executive Director 
Kentucky Public Service Commission 
21 1 Sower Boulevard 
Frankfort, Kentucky 40602 

Re: Case No. 2006-00509 

Dear Ms. O'Donnell: 

Please find enclosed the original and twelve (12) copies of the Reply of Kentucky Industrial Utility 
Customers, Inc. to the Motion to Strike of Kentucky Utilities Company to be filed in the above-referenced matter. 
By copy of this letter, all parties listed on the Certificate of Service have been served. 

Please place this document of file. 

Very Truly Yours, 

JL& ichael L. K z, Esq. 
Kurt J. Boehm, Esq. 
BOEHM, KURT2 & LOWRY 

MLKkew 
AMChm*", 

CC: Certificate of Service 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was served by mailing a true and correct copy, by first-class 
postage prepaid mail, (unless otherwise noted) to all parties on the 8' day of March, 2007. 

Mr. Kent Blake, Director - Rates & Regulatov 
Kentucky Utilities Company 
c/o Louisville Gas &Electric Co. 
P. 0. Box 32010 
Louisville, KY 40232-2010 

Honorable Larry Cook 
Honorable Dennis Howard 
Assistant Attorney General 
Office of the Attorney General 
Utility & Rate Intervention Division 
1024 Capital Center Drive, Suite 200 
Frankfort, KY 40601-8204 
betsv.blackford@,law.state.kv.us 

Honorable Allyson K. Sturgeon 
E.ON US., LLC 
220 West Main Street 
Louisville, KY 40202 
allvson .sturgeon@,eon-us.com 

Honorable Kendrick R. Riggs 
Stoll Keenon Ogden PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
Email: kendrick.riggs@skofirm.com 

vu( /- 
I L. Kurt~. Esa. 

Kurt J. Boehm, Esq. 

mailto:sturgeon@,eon-us.com
mailto:kendrick.riggs@skofirm.com
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In The Matter Of: : CaseNo. 2006-00509 pIIB,-Ic SERV;CE 

An Examination Of The Atmlication Of The Fuel 
c!3 lvl iiil I s5 IO N 

: 
Adjustment Clause Of Kel;t;cky Utilities 
Company From November 1,2004 Through 
October 3 1,2006 

REPLY OF KIUC TO THE MOTION TO STRIKE OF 
KENTUCKY UTILITIES COMPANY 

On February 23,2007 Kentucky Utilities Company (“KU”) filed a Motion to Strike Question No. 

14 and its Attachment (referenced herein as “the Attachment”) of Kentucky Industrial Utility Customers, 

Inc.’s (“KIUC”) First Set of Data Requests to KU on the grounds that the inclusion of the Attachment 

violates the express written terms of the Settlement Agreement approved by the Commission in Case 

No. 2006-00172. For the reasons articulated below KIUC requests that the Commission deny KU’s 

Motion to Strike. 

1. The Ouestion No. 14 And Its Attachment Are Admissible To KIUC’s Data Reauest Is 
Admissible. 

The Attachment at issue in KU’s Motion to Strike was a handout distributed by Duke Energy 

Kentucky‘s (“DEK”) during an informal conference in Case No. 2006-00172. KU claims that this 

handout is inadmissible according to the terms of the Settlement Agreement later signed in that case 

because the Settlement Agreement states that “neither the Settlement Agreement nor any of the terms 

shall be admissible in any court or Commission.. .” 



This language does not restrict the admissibility of the Attachment because the Attachment was 

not made a part of, or attached to, the Settlement Agreement in Case No. 2006-00172 and does not 

contain terms of the Settlement Agreement. The language in the Case No. 2006-00172, Settlement 

Agreement cited by KU only applied to the Settlement Agreement itself and its terms, it does not bar 

admission of every document in the Commission’s files related to that case. The document attached to 

KIUC’s data request and Question No. 14 itself do not violate the language of the Settlement Agreement. 

The Attachment is a document that is on file with the Commission and its use is not restricted by 

the language contained in the 2006-00172, Settlement Agreement. It is admissible in this case according 

to the Commission’s rules of evidence. KRS 278.240 states that: 

“Copies of official documents and orders filed or deposited according to law in the office 
of the commission, certified by a commissioner, or by the executive director under the 
seal of the commission, to be true copies of the originals, shall be evidence in like manner 
as the originals in all matters before the commission and in courts of competent 
jurisdiction. ’’ 

KRS 278.240 asserts that copies of documents on file with the Commission, such as the Attachment in 

question here, “shall be evidence in like manner as the originals in all matters before the Commission.” 

2. KIUC’s Makes No Claim That The Attachment To Question No. 14 Has Precedential Effect. 

KU also argues that the Commission should strike Question No. 14 and its Attachment because 

the Case No. 2006-00172, Settlement Agreement states that the Settlement Agreement does “not have 

any precedential value in this or any other jurisdiction.” This argument is meritless because 1) as 

explained above KIUC has not introduced the 20006-00172 Settlement Agreement; and 2) KIUC has not 

made any claim and has not implied that the Settlement Agreement or the Attachment has precedential 

value. 
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3. KU Was Not A Partv To The Case No. 2006-00172 Settlement Agreement. 

KU’s final argument in support of its Motion to Strike Question No. 14 and its Attachment is that 

the Case No. 2006-00172 Settlement Agreement states that the Settlement Agreement can not be used 

‘Yor any purpose to imply, suggest or otherwise indicate that the results produced through the 

compromise reflected herein representfilly the objectives of a Party.” KU argues that KIUC violates 

the letter and spirit of this language by introducing documents introduced at an informal conference in 

Case No. 2007-00172. This cannot be true given the fact that KU was not a Party to Case No. 2007- 

00172. The language cited by KU explicitly applies to Parties to that Settlement Agreement, not third 

parties such as KU. KU nor KIUC were parties to the Case No. 2007-00172 so language in the 

Settlement Agreement carving out the rights and entitlements of Parties are inapplicable to KU. 

For the foregoing reasons KIUC respectfully requests that the Commission deny the KU’s 

Motion’s to Strike. 

Respectfully Submitted, 

B Michael L. Kurtz. Esa. 

Kurt J. Boehm, Esq. * 

BOEHM, KURTZ & LOWRY 
36 East Seventh Street, Suite 15 10 
Cincinnati, Ohio 45202 

E-Mail: mkurtz@BKLlawfirm.com 
kboehm@BKLlawfirm.com 

COUNSEL FOR KENTUCKY INDUSTRIAL 
UTILITY CUSTOMERS, INC. 

P h  (513) 421-2255 Fax: (513) 421-2764 

March 8,2007 
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