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Kentucky Power Company’s Response In Opposition To
Attorney General’s “Petition For Rehearing.”

Kentucky Power Company, for its response in opposition to the Attorney General’s
October 30, 2013 Petition for Rehearing' states:

INTRODUCTION

The Attorney General’s Petition is barred by the express provisions of KRS 278.400.
. That statute provides that rehearing is for the limited purpose of permitting the party requesting
rehearing to “offer additional evidence that could not with reasonable diligence have been

392

offered at the former hearing.”” The Attorney General’s Petition fails to offer any new evidence,

or raise new issues that were not raised, or could not have been raised by the Attorney General

" ! Attorney General’s Petition For Rehearing, In the Matter of: The Application of Kentucky Power Company For:
(1) A Certificate of Public Convenience And Necessity Authorizing The Transfer To the Company Of A Fifty Percent
Undivided Interest In The Mitchell Generating Station And Associated Assets; (2) Approval Of The Assumption By
Kentucky Power Company Of Certain Liabilities In Connection With The Transfer Of The Mitchell Generating
Station; (3) Declaratory Rulings; (4) Deferral of Costs Incurred In Connection With The Company'’s Efforts To
Meet Federal Clean Air Act And Related Requirements; And (5) For All Other Required Approvals And Relief ,
Case No. 2012-00578 (Ky. P.S.C. October 7, 2013) (“Attorney General’s Petition.”)

2 KRS 278.400.



with reasonable diligence. Moreover, the petition provides no grounds for rehearing on the
identified issues, much less a basis sufficient for the Commission to reverse its prior October 7,
2013 Order® approving the transfer of a fifty percent undivided interest in the Mitchell generating
station, along with the associated assets and liabilities, to Kentucky Power.’

STATEMENT OF THE CASE

The Commission entered the Transfer Order on October 7, 2013 after nearly ten months
of searching inquiry and fully-litigated proceedings. During the case, the Attorney General was
afforded a full and fair opportunity to take discovery, to present testimony aﬁd other evidence in
opposition to the Company’s application seeking approval of the Mitchell Transfer, and to raise
each of the issues upon which his petition for rehearing is premised. His top of the tenth inning
efforts to re-litigate the case, as well as his claimed need for additional discovery and hearings,
are not supported by the record or the law.

Certainly, the Attorney General availed himself fully of the opportunity to investigate the
Company’s application seeking approval of the Mitchell Transfer. In the two rounds of
discovery provided by the Commission’s procedural schedule, the Attorney General propounded
80 data requests (including subparts), and of course had the right and ability to propound
additional requests. Moreover, the Attorney General had available for his use in opposing the
Company’s application the robust discovery of the Commission Staff, Kentucky Industrial

Utility Customers, Inc. (“KIUC”), and the Sierra Club. Paradoxically in light of the fact the

3 Order, In the Matter of> The Application of Kentucky Power Company For: (1) A Certificate of Public
Convenience And Necessity Authorizing The Transfer To the Company Of A Fifty Percent Undivided Interest In The
Mitchell Generating Station And Associated Assets; (2) Approval Of The Assumption By Kentucky Power Company
Of Certain Liabilities In Connection With The Transfer Of The Mitchell Generating Station; (3) Declaratory
Rulings; (4) Deferral of Costs Incurred In Connection With The Company’s Efforts To Meet Federal Clean Air Act
And Related Requirements; And (5) For All Other Required Approvals And Relief , Case No. 2012-00578 at 24-27
(Ky. P.S.C. October 7, 2013) (“Transfer Order.”)
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Attorney General premises his motion for rehearing at least in part on his claimed need to present
witnesses at any rehearing,’ the Attorney General failed to present any witnesses at the
evidentiary hearing in this matter .

Although the Attorney General now complains about the Commission’s reliance upon the
Company’s Strategist modeling, the modeling was part of Kentucky Power’s application, direct
testimony, and rebuttal testimony, and was relied on by the Company to demonstrate that the
Mitchell Transfer was the least cost alternative for complying with the impending environmental
requirements. Subsequent to the filing of the application, the Company provided the full
Strategist inputs and results to KIUC, whose expert was licensed to perform Strategist modeling,
in response to a data request. The Attorney General never requested the Strategist inputs and
results, and never moved to strike the Company’s testimony and data request responses
employing those results. Nor did the Attorney General retain his own expert to test the
Company’s economic modeling.

By order dated May 28, 2013, the Commission on its own motion continued the
scheduled May 29, 2013 hearing in this matter and directed the Company to file the results of its
Request for Proposals with respect to the conversion of Big Sandy Unit 1 to natural gas, as well
_as the Company’s analysis of the proposals:

Having reviewed the concerns expressed by both Kentucky Power and the AG,
the Commission finds that delaying the evidentiary hearing will allow the record
to be more fully developed. The rebuttal testimony filed in support of Kentucky
Power’s application discusses a Request For Proposals issued March 28, 2013,
seeking 250 MW of long-term capacity of long-term capacity and energy, with
bids to be submitted by June 11, 2013. The details of the bids submitted in
response to this solicitation should provide useful information regarding the
current availability of and pricing of long-term generation, and will assist the

Commission in investigating the reasonableness of Kentucky Power’s proposed
purchase of 50 percent of the Mitchell Generating Station. Consequently we will

3 Attorney General's Petition at 4, 7.



require Kentucky Power to file by June 28, 2013, an analysis of the bids received
in response to the March 28, 2013 solicitation.®

The Commission thus made clear in the Analysis Order both its need for the information the
Company was required to file, as well as its relevancy to the Commission’s investigation of “the
reasonableness of Kentucky Power’s proposed purchase of 50 percenf of the Mitchell Generating
Station.” The Attorney General did not object to the continuance or the other provisions of the
Analysis Order. Nor did the Attorney General seek rehearing of the Analysis Order despite the
fact he now complains the Order denied him the “opportunity to segk discovery and/or file
rebuttal testimony in response to the resulting stacking analysis submitted by KPCo.”’

In conformity with the Analysis Order, Kentucky Power filed the RFP results, an analysis
of those results against the Mitchell Transfer (“Stacking Analysis”), as well as the supplemental
testimonies of Messrs. Munczinski, Weaver, and Karrasch addressing the RFP results and the
Stacking Analysis. The Attorney General again stood mute, and failed to raise any of the
objections he now raises in his petition for rehearing with respect to the Strategist model, the
Stacking Analysis, or the accompanying testimony.

A full due process evidentiary hearing on the Company’s application and the July 2, 2013
Stipulation and Settlement Agreement among Kentucky Power, KIUC, and Sierra Club
(“Stipulation™) was held July 10, 2013 — July 12,2013, Over the course of the two and one-half

day hearing the Attorney General was afforded, and availed himself of, a full opportunity to

cross-examine each of the witnesses filing testimony in the case, including Messrs. Weaver, and

8 Order, In the Matter of> The Application of Kentucky Power Company For: (1) A Certificate of Public
Convenience And Necessity Authorizing The Transfer To the Company Of A Fifty Percent Undivided Interest In The
" Mitchell Generating Station And Associated Assets; (2) Approval Of The Assumption By Kentucky Power Company
Of Certain Liabilities In Connection With The Transfer Of The Mitchell Generating Station; (3) Declaratory
Rulings; (4) Deferral of Costs Incurred In Connection With The Company’s Efforts To Meet Federal Clean Air Act
And Related Requirements; And (5) For All Other Required Approvals And Relief , Case No. 2012-00578 at 3 (Ky.
P.S.C. May 28, 2013) (“Analysis Order”).

7 Attorney General Petition at 4.



Karrasch who addressed the Stacking Analysis. Despite the concerns the Attorney General now
raises in his petition concerning Mr. Drabinski’s participation in these proceedings as a
consultant to the Commission, the Attorney General at no time during the case challenged Mr.
Drabinski’s role. Nor did he ask to cross-examine Mr. Drabinski during the July 10-12, 2013
evideﬁtiary hearing,.

The parties filed their briefs on August 12, 2013. In his brief, the Attorney General
raised, or had the opportunity to raise, each of the issues he now includes in his petition for
rehearing.® |

ARGUMENT

A, The Attorney General’ Petition For Rehearing Fails To Meet The Minimal
. Requirements For Rehearing And Must Be Denied.

On its face, KRS 278.400 restricts rehearing to the limited purpose of affording the
movant the opportunity to “offer additional evidence that could not with reasonable diligence
have been offered at the former hearing.”® The limited scope of rehearing is intended “to
provide closure to Commission proceedings by limiting rehearing to new evidence not readily
discoverable at the time of the original hearing.”'® Rehearing is not a mechanism for presenting

or rehashing previously rejected arguments.'!

- ¥ The Company had not filed the Superseding Mitchell Operating Agreement at the time the briefs were filed.
Nevertheless, as the Commission’s Transfer Order makes clear, the possibility of AEP Generation Resources Inc.
retaining ownership of the remaining fifty percent undivided interest in the Mitchell generating station was
addressed at the July 2013 hearing. Wohnhas Hearing Testimony at 415, 419-420; Fransen Hearing Testimony at
529, 545. The Attorney General thus had the opportunity at both the hearing and his brief to raise the objections —
which have nothing to do with the specific terms of the agreement — he now raises concerning the Superseding
Mitchell Operating Agreement.

° KRS 278.400.

. " Order, In the Matter of> Brandenburg Telephone Company; Duo County Telephone Cooperative Corporation,

Inc.; Highland Telephone Cooperative, Inc.; Mountain Rural Telephone Cooperative Corporation, Inc.; North
Central Telephone Cooperative Corporation; South Central Rural Telephone Cooperative Corporation, Inc.; and
West Kentucky Rural Telephone Cooperative Corporation, Inc. v. Windstream Kentucky East, Inc., Case No. 2007-
0004 at 4 (Ky. P.S.C. September 27, 2010).



Nor does KRS 278.400 permit the Attorney General to dribble out his arguments .
piecemeal. As the Commission explained: KRS 278.400 “requires parties to Commission
proceedings to use reasonable diligence in the preparation and presentation of their cases and
serves to prevent piecemeal litigation of issues.”'? Thus, where a party has a “full and fair
opportunity” to present arguments or 'issues, its failure to raise the arguments or issues initié]ly
does not provide a basis for raising them through rehearing.® Finally, the Commission has noted
- that new evidence, that is evidence coming into existence after the conclusion of a hearing, is not
the equivalent of the newly discovered evidence contemplated by KRS 278.400 because “‘in
each case, the situation after the hearing would be the determining factor, and this would result in
the complete destruction of an orderly process in the legislative scheme for setting rates for

utilities. Public policy dictates that these actions not be unnecessarily prolonged.”"*

W Order, In the Matter of: Brandenburg Telecom LLC v. BeliSouth Telecommunications, Inc.,2008 Ky. PUC
LEXIS 217 at * 7 (Ky. P.S.C. February 15, 2009) (“No provision is made for presenting arguments that had
previously been rejected.”); Order, In the Matter of: Complaint Of Sprint Communications Company LP Against
Brandenburg Telephone Company And Request For Expedited Relief, Case No. 2008-00315 at 2 (Ky. P.S.C.
December 15, 2009) (“Because there is no new evidence and Brandenburg presents merely a rehash of its old
arguments, we are unconvinced we should revisit our previous Order in its case.”)

12 Order, In the Matter of> Proposed Adjustment of the Wholesale Water Service Rates of Frankfort Electric and
Water Plant Board, Case No. 2008-00250 at 3 (Ky. P.S.C. April 27, 2009). See also Order, In the Matter of: An
- Examination by the Public Service Commission of the Application of the Fuel Adjustment Clause of the Louisville
Gas and Electric Company from November 1, 1994 to October 31, 1996, Case No. 96-524, 1999 Ky. PUC LEXIS
193 at * 3 (Ky. P.S.C. March 11, 1999) (same).

13 In the Matter of: Application of Kentucky Power Company for Approval of an Amended Compliance Plan for
Purposes of Recovering Additional Costs of Pollution Control Facilities and to Amend Its Environmental Cost
Recovery Surcharge Tariff, Case No. 2005-00068, 2005 Ky. PUC 870 at *8 (Ky. P.S.C. October 17, 2005)
(“Kentucky Power had a full and fair opportunity in this proceeding to propose an alternative means of reflecting
income taxes in the rate of return calculation....”)

Y Order, In the Matter of: Investigation Into the Membership of Louisville Gas and Electric Company and Kentucky
Utilities Company in the Midwest Independent Transmission System Operator, Inc., Case No. 2003-00266, 2006 Ky.
PUC LEXIS 525 at * (Ky. P.S.C. July 6, 2006) (“LG&E MISO™) quoting Stephens v. Kentucky Utilities Co., 569
S.w.2d 155, 158 (Ky. 1978).  °



The Attorney General’s Petition purports to raise four broad issues'’ for rehearing: (1)
the Commission’s reliance on the Stacking Analysis;'® (2) the Company’s use of economic
modeling in lieu of an RFP;'7 (3) the substitution of AEP Generation Resources Inc. for
' A‘ppalachian Power Company as a result of the denial by the Virginia State Corporation
Commission of Appalachian Power application for approval of the transfer of the remaining
interest in the Mitchell generating station;'® and (4) the Commission’s failure to explicitly
address the terms of the Superseding Mitchell Operating Agreement filed with the Commission
on October 22, 2013." In addition, the Attorney General also argues that the Commission’s
citation to the Stacking Analysis in the Transfer Order denied him due process because the
Commission failed to provide for additional discovery and the opportunity to file testimony
regarding the analysis.?® Finally, the Attorney General charges that he was denied due process

because he was not afforded the opportunity to take “[a]dditional evidence, including but not

'3 The Attorney General also argues that “the Attorney General assert [sic] that Lawrence County’s opportunity to
appeal the final order of the Commission with respect to intervention should be tolled consistent with the deadlines
provided under KRS 278.400. Further, if rehearing is granted, the Attorney General would support the application
of Lawrence County to intervene and present evidence consistent with the issues identified herein.” Attorney
General’s Petition at 1n. 1. The Attorney General’s effort to save Lawrence County’s November 4, 2013 untimely
petition for rehearing of the Commission’s June 28, 2013 Order denying Lawrence County’s motion for intervention
is fundamentally flawed. As set forth in the Company’s November 4, 2013 Response to Lawrence County petition,
which is incorporated herein by reference, Lawrence County petition for rehearing of the June 28, 2013 order was
required to be filed no later than July 22, 2013. It was filed more than three months later. Second, even if the
Commission’s October 7, 2013 Order somehow re-adjudicated its earlier June 28, 2013 denial, and it did not,
Lawrence County’s November 4, 2013 motion was still untimely because it was filed five days after the final day for
doing so. KRS 278.400. Third, Lawrence County, not the Attorney General, must assert its own rights, and the
Lawrence County may not avoid the statutory requirements for filing a petition for rehearing by piggy-backing on
the Attorney General’s motion, See Associated Industries of Kentucky v. Commonwealth, 912 S.W.2d 947, 951 (Ky.
1995) (“Ordinarily, a litigant may only assert his own constitutional rights or immunities.”) Finally, the Attorney
General's footnote is completely silent as to how Lawrence County, which in its motion to intervene professes no
expertise in economic modeling or utility plant joint operating agreements, “is likely to present issues or develop
facts that assist the commission in fully understanding the ... [the two issues presented for rehearing in the Attorney
General’s motion] without unduly complicating or disrupting the proceedings.” 807 KAR 5:001, Section 4(11)(b).

16 Attorney General’s Petition at 1-2, 3-6.
"1d. ats.

®1d. at8.

PId. at9-11.

d. at3,5.



limited to discovery, testimony, depositions and/or cross examination of all witnesses and

experts upon whom the Commission relied....”*'

Each of these arguments either earlier was raised by the Attorney General, or could have
been raised by him in the nearly eleven months leading up to his petition for rehearing:
1. “The Commission erred when it presumed to** and directed the use of

proposals to supply power to Big Sandy Unit 1 as the basis for
determining the reasonableness of the cost of replacing Big Sandy Unit 2

with a 50 percent interest in the Mitchell Plant.”

The Attorney General first argues in his petition that the Stacking Analysis is not relevant
" to the question of whether the Mitchell Transfer is the least cost alternative.> But at pages 15-16
of his Post-Hearing Brief, the Attorney General attacked the Company’s reliance on the
Stacking Analysis on ground that “the dubious results from the Company’s RFP donot [sic] meet
the Company’s burden of proof in a request to transfer 50% interest of the Mitchell facility.”*
As such, the Attorney General’s petition for rehearing argument is an undisguised recycling of
the nearly identical argument presented in his Post-Hearing Brief. In both, the Attorney General

attacks the adequacy of the Stacking Analysis as evidence the Mitchell Transfer was the least

cost alternative. He likewise fails to identify any new evidence — the Attorney General has had

214, at 7-8.

22 Attorney General’s Petition at 5 (emphasis supplied). Having alleged the Commission “presumed” to require the
analysis, the Attorney General nowhere explains the basis for the charge the Commission acted presumptuously.
The Attorney General’s charge is not only wholly unsupported, but stands at odds with his post-hearing brief where
he attacks the Company for having filed the results “only upon demand of the Commission.” Attorney General’s
Post-Hearing Brief, In the Matter of: The Application of Kentucky Power Company For: (1) A Certificate of Public
Convenience And Necessity Authorizing The Transfer To the Company Of A Fifty Percent Undivided Interest In The
Mitchell Generating Station And Associated Assets; (2) Approval Of The Assumption By Kentucky Power Company
Of Certain Liabilities In Connection With The Transfer Of The Mitchell Generating Station; (3) Declaratory
Rulings; (4) Deferral of Costs Incurred In Connection With The Company's Efforts To Meet Federal Clean Air Act
And Related Requirements; And (5) For All Other Required Approvals And Relief , Case No. 2012-00578 at 6 (Ky.
P.S.C. Filed August 12, 2013) (“Post-Hearing Brief”) (emphasis in original). The Attorney General cannot have it
both ways.

2 Attorney General’s Petition at 5.

. ¥ post-Hearing Brief at 16.



the Stacking Analysis and accompanying testimony since June 28, 2013 — that could not have
been introduced with reasonable diligence.
2. “KPCo’s Stacking Analysis Does Not Supply A Market Alternative.””

This same argument was raised by the Attorney General in his Post-Hearing Brief.?
Indeed, in the Transfer Order the Commission acknowledged the Attorney General’s reliance on
the argument:

The AG also contends that Kentucky Power failed to issue an RFP to assess

alternatives for the disposition of Big Sandy Unit 2, and in contravention of what

the AG asserted was the Commission’s clear indication that an RFP is the

“preferred” benchmarking tool to determine least-cost generation and planning

decisions.”’

Again, the Attorney General’s Petition fails to raise a new issue — much less present evidence

that could not be previously discovered with reasonable diligence.

2 Attorney General’s Petition at 5.

2 Attorney General's Post-Hearing Briefat 13-18. The Attorney General’s effort in his rehearing petition to re-
argue his similar, but equally erroneous, contention that the Company was required by Commission precedent to
submit an RFP to demonstrate that the Mitchell generating station’s net book value was less than its market value
fails for the same reason. See Attorney General’s Petition at 5-6; Attorney General’s Post-Hearing Briefat 13-14.
The Attorney General’s petition is all the more remarkable for its failure to address the Commission’s decision in /n
the Matter of: The Application Of The Union Light, Heat And Power Company For A Certificate Of Public
Convenience To Acquire Certain Generation Resources And Related Property; For Approval Of Certain Purchase
Power Agreements; For Approval Of Certain Accounting Treatment; And For Approval For Deviation From The
Requirements of KRS 278.2207 and KRS 278.2213(6), 2003 Ky. P.U.C. LEXIS 1030 at * 14 (Ky. P.S.C. December
5,2003). That decision is not only directly on point, but was discussed extensively by the Commission in its
Transfer Order. See, Transfer Order at 29-30. The Attorney General’s failure to address the Union Light, Heat and
Power decision, even when relied upon by the Commission in in the Transfer Order, only underscores the absence
of any merit to the Attorney General's argument regarding the need for an RFP.

2 Transfer Order at 23.



3. “The new ownership structure presented in the Superseding Operating
Agreement introduces significant additional risk for KPCo’s customers
and presents a transaction under which KPCo, a franchised regulated
utility, will co-own the Mitchell Plant with a deregulated market
affiliate.”?®

The Attorney General correctly notes that the Virginia State Corporation Commission’s
Order denying Appalachian Power Company’s application with respect to the transfer of the
remaining interest in the Mitchell generating station was entered after the hearing in this
proceeding.?’ He likewise accurately recognizes that as a result of that order Kentucky Power
will co-own the Mitchell generating station with AEP Generation Resources Inc.>® Missing
from his petition is any mention of the fact that the Virginia Order was entered twelve days
prior to the date the Attorney General filed his brief in this proceeding. Likewise missing from
the Attorney General’s petition is any real acknowledgement that he not only relied heavily on
the Virginia order in his post-hearing brief,' asking this Commission to “follow Virginia’s
lead,”? but that he also attached a copy of the Virginia order to his Post-Hearing Brief.
Moreover, he nowhere indicates that the Company made clear at the hearing™ and aﬁerwards,“
as the Commission noted in the Transfer Order, that in the event either Virginia or Wést
Virginia denied Appalachian Power Company’s request for approval of the remaining Mitchell

interest, that interest likely would remain with AEP Generation Resources Inc.

2 Attorney General's Petition at 8.

®1d.

Y 1d.

3 See e.g. Post-Hearing Brief at 4, 4 n.6, 6, 14-15.

2 1d. at 6. -
¥ Wohnhas Hearing Testimony at 415, 419-420; Fransen Hearing Testimony at 529, 545.

34 Kentucky Power’s Response to Post-Hearing Data Request-1; Kentucky Power’s August 5, 2013 Supplemental
Response to Post-Hearing Data Request-1.

3 Transfer Order at 41.

10



The Attorney General had a full and fair opportunity to raise any issues involving the co-
ownership of the Mitchell generating station by Kentucky Power and AEP Generation
Resources (in lieu of Appalachian Power) in his Post-Hearing Brief. Indeed, while the Attorney
General was never shy about following up questions from Staff and the Commission through
further cross-examination, he stood mute at the hearing on the co-ownership issue following
examination of the Company’s witnesses by Staff,*® Vice-Chair Gardner and Commissioner
Breathitt regarding the effect of denial of Appalachian Power’s application by either Virginia or
West Virginia.®” The Commission’s precedent makes clear that the Attorney General’s election
to forego his opportunity to raise the co-ownership issue at the hearing and in his brief cannot

serve as a basis for rehearing.*®

4, “The Commission Did Not Consider The Superseding Operating -
Agreement.”39

The Attorney General similarly had a full and fair opportunity to raise the issue of a new

1

Mitchell generating station operating agreement in his Post-Hearing Brief. One week prior to
the date the Attorney General filed his brief, the Company supplemented its response to PHDR-
1 to make clear that a new operating agreement would be required if the remaining fifty percent

undivided interest in the Mitchell generation was not transferred to Appalachian Power:

% pauley Hearing Testimony at 115-119,
3" Wohnhas Hearing Testimony at 415-416; Fransen Hearing Testimony at 529, 545.

38 Order, In the Matter of: Proposed Adjustment of the Wholesale Water Service Rates of Frankfort Electric and
_ Water Plant Board, Case No. 2008-00250 at 3 (Ky. P.S.C. April 27, 2009). See also Order, In the Matter of: An
Examination by the Public Service Commission of the Application of the Fuel Adjustment Clause of the Louisville
Gas and Electric Company from November 1, 1994 to October 31, 1996, Case No. 96-524, 1999 Ky. PUC LEXIS
193 at * 3 (Ky. P.S.C. March 11, 1999) (same); /n the Matter of: Application of Kentucky Power Company for
Approval of an Amended Compliance Plan for Purposes of Recovering Additional Costs of Pollution Control
Facilities and to Amend Its Environmental Cost Recovery Surcharge Tariff, Case No. 2005-00068, 2005 Ky. PUC
870 at *8 (Ky. P.S.C. October 17, 2005).

% Attorney General’s Petition at 9.
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If the other fifty percent undivided interest in the Mitchell generating station is
not transferred to Appalachian Power Company, Kentucky Power anticipates that
interest will remain with AEP Generation Resources Inc. Under those
circumstances, a revised Mitchell Operating Agreement will be filed with the
Federal Energy Regulatory Commission providing that the Kentucky Power
Company will operate the Mitchell generating station on behalf of itself and
AEP Generation Resources Inc. The revised operating agreement will continue
to reflect the costs attendant to the Company’s ownership and operation of the
fifty percent undivided interest in the Mitchell generating station. Similarly, the
Virginia Corporation Commission decision will not affect the amount or nature of
the liabilities to be assumed by Kentucky Power. The Company will assume the
same liabilities as it would have assumed if the other fifty percent undivided
interest in the Mitchell generating station had been transferred to Appalachian
Power Company.40

The Attorney General did not raise any concerns regarding a new operating agreement in his
Post-Hearing Brief. Certainly, he did not suggest re-opening discovery, or demand a further
- hearing on the issue. Now, six weeks later, and two months prior to the December 31, 2013
transfer of the fifty percent undivided interest in the Mitchell generating station to Kentucky
Power, the Attorney General for the first time raises issues regarding the revised agreement.

Commission precedent makes clear his effort is too little, too late.

S. “[T]he Commission did not expand the procedural schedule for discovery
or testimony related thereto. Therefore, the Attorney General — the only
non-signatory to the partial settlement — was not afforded an opportunity
to seek discovery and/or file rebuttal testimony in response to the resulting
stacking analysis.”"!

Although the Attorney General now claims foul because the Company filed the resulté of
the Big Sandy Unit 1 RFP, the Stacking Analysis, and the accompanying testimony in response
to the Analysis Order, he failed to raise any objection to the May 28, 2013 Analysis Order, the
RFP results, the Stacking Analysis, or the testimony prior to October 30, 2013. At no time

~ between the entry of the Analysis Order and the conclusion of the evidentiary hearing did he

0 Kentucky Power’s Response to Post-Hearing Data Request-1 (emphasis supplied).

41 Attorney General’s Petition at 4.
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suggest that further discovery, or the opportunity to file testimony, was required. In fact, the
- Attorney General cross-examined both Mr. Karrasch and Mr. Weaver at the evidentiary
hearing.*> Nor was the issue raised in the Attorney General’s post-hearing briefing.

The fact that the Company would be filing the results of the RFP and the Stacking
Analysis was known to the Attorney General more than four months before the Transfer Order,
and six weeks days prior to the commencement of the evidentiary hearing. That the Attorney
General delayed until now to raise the issue suggests the weight the Attorney General assigns to
the claim. The Commission should not give it any greater credence.

6. “Vantage Principle [sic] Walter Drabinski attended the hearing in this
matter and provided real-time consulting to the Commission and staff
regarding the stacking analysis presented by KPCo.... Additional
evidence, including but not limited to discovery, testimony, depositions

and/or cross examination of all witnesses and experts upon the
Commission relied is needed....”*

The Commission notified all parties less than two months after the application in this
proceeding was filed of its intent to retain Vantage Energy Consulting, LLC “to assist the
Commission Staff in reviewing the evidence compiled in this case and providing advice to the
Commission.” Vantage Energy Consulting and Mr. Drabinski served a similar role in
connection with the Company’s earlier application seeking a certificate of public convenience
and necessity for a “dry scrubber,” and were retained by the Commission in this proceeding

because they were “intimately knowledgeable of the factual and legal issues in that [earlier]

42 K arrasch Hearing Testimony at 44-49; Weaver Hearing Testimony at 680-682, 703-705. The Attorney General
elected not to cross-examine Mr. Munczinski who also addressed the Stacking Analysis. Transcript of Hearing at

753 (Statement of Ms. Hans).

4 Attorney General's Petition at 7-8.

“ February 4, 2013 letter from Jeff Derouen, Executive Director, to Greg Pauley (emphasis supplied). The letter
was placed of record on the Commission’s website that same day. The letter also shows a copy was sent to all
parties of record.

13



matter.”®® The Attorney General does not challenge the Commission’s authority under KRS
278.255 to retain a consultant, or the role played by Vantage Energy Consulting or Mr. Drabinski
in assisting Staff and the Commission. Rather, for the first time in the almost two years of
Vantage Energy Consulting’s involvement in the litigation surrounding the disposition of Big
Sandy Unit 2, the Attorney General argues that he be permitted to take discovery, including
depositions, regarding all communications between Vantage Energy Consulting and the
Commission and Staff, and that the Vantage Energy consultants be subject to cross-examination
in yet another hearing. Significantly, the Attorney General does not limit his demand to experts
retained by Vantage Energy Consulting. Instead, his demand extends to “all witnesses and
experts upon whom the Commission relied....” This would, of course, include Commission
Staff assigned to this proceeding,.

The Attorney General was required to “use reasonable diligence in the preparation and
presentation of ... [of his case and to avoid] piecemeal litigation of issues.”*® The Attorney
General’s almost nine-month delay since the February 4, 2013 letter in making this
unprecedented demand falls far short of evidencing even the most minimal of — much less

reasonable — diligence. His petition for rehearing should be denied.

“1d,

6 Order, In the Matter of: Proposed Adjustment of the Wholesale Water Service Rates of Frankfort Electric and
Water Plant Board, Case No. 2008-00250 at 3 (Ky. P.S.C. April 27, 2009). See also Order, In the Matter of: An
" Examination by the Public Service Commission of the Application of the Fuel Adjustment Clause of the Louisville
Gas and Electric Company from November 1, 1994 to October 31, 1996, Case No. 96-524, 1999 Ky. PUC LEXIS
193 at * 3 (Ky. P.S.C. March 11, 1999) (same).

14



B. The Attorney General’s Arguments Regarding Rehearing Lack Support In

The Record And The Law.

1. The Attorney General’s Arguments Concerning The Commission’s Use
Of The Stacking Analysis Fundamentally Misconceive The Record And
The Law.

Characterizing the Big Sandy Unit 1 Stacking Analysis as “simply an apples to oranges

9947

comparison,”" and the Requests for Proposals upon which it was premised as “not in_any way

equivalent to ownership of Mitchell,”*® the Attorney General attacks the Commission’s reliance

on the Stacking Analysis in support of its findings that the Mitchell Transfer is the least-cost
alternative, and that the net book value of the Mitchell unit was less than its market price.49 The
Attorney General twice errs.

First, the Attorney General’s “apples to oranges” argument ignores the significant
. compelling testimony to the contrary. For example, during the hearing Vice-Chair Gardner
posed the same contention the Attorney General now advances on rehearing to KIUC witness
Lane Kollen. Mr. Kollen unambiguously explained that while a 250 MW RFP is not directly
translatable to what woﬁ]d be expected in an RFP to replace the larger Big Sandy Unit 2, it is
. useful in providing key market information:
I would say that it’s not directly translatable, if you - - if you will, but I do think it
is indicative. In other words, that there is capacity out there, and, generally you
can get a sense for what is available and - - and the pricing of it. So I think from
that perspective, but it is not a direct analog of, you know - - ... - - 250 for 800.

It’s - - ... It’s just not the same...But it’s - - but it’s a very good indicative, I
think, for pricing purposes and availabilit‘y.5 0

*7 Attorney General's Petition at 5 (emphasis in original).

*8 1d. (emphasis in original).

“dat3-6.

* % Kollen Hearing Testimony at 229-231 (emphasis supplied).
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As he did at the hearing, and as he did in his post-hearing brief, the Attorney General
simply ignores this evidence. More fundamentally, he never explains how his argument, which
goes to the weight to be given to the evidence by the fact-finder, provides any basis for
rehearing.

Second, even if the Attorney General were correct in his ipse dixit contention that the
results of the Stacking Analysis cannot be used to deteﬁnine the market value of the Mitchell
generating station, or which alternative is least-cost, and he is not, there is substantial other

probative evidence of record supporting the Commission’s determinations:

3! Karrasch Supplemental Testimony at 3.

g
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(a) The Mitchell Transfer Is The Least-Cost Alternative.>®

The Strategist® modeling (in addition to the Stacking Analysis) also demonstrated
that even on a current present worth basis the transfer of a 50% undivided interest
in the Mitchell generating station, combined with the conversion of Big Sandy
Unit 1 to a natural gas fired steam boiler (Option 5A), is clearly the least-cost
option by hundreds of millions of dollars for Kentucky Power to meet its long-
term capacity and energy requirements in light of emerging environmental
requirements.

An RFP was not required to determine the least-cost alternative because the
Company’s robust modeling provided benchmarks that adequately represented the
response to any RFP process.”

The Company’s “break-even” analysis supported the Commission’s conclusion
that the Mitchell Transfer was the least-cost alternative.*®

The least-cost advantage of the Mitchell Transfer holds true over all five
commodity pricing scenarios utilized by the Company in its modeling.>’

The testimony of Mr. Fransen and others confirmed the fact there simply is
not an existin§, below-market asset that would meet its long-term capacity and
energy needs.”®

At no time after it became public that Kentucky Power was evaluating possible
replacements for capacity and energy from the Big Sandy Plant through the
Mitchel Transfer did anyone come to the Company with another resource to meet
its needs.*

33 The Company’s stochastic modeling confirmed that the Mitchell Transfer also is a low-risk alternative. Weaver
Direct Testimony at 42-44,

3 Exhibit SCW-IR.
% McDermott Hearing Testimony at 630-31.

36 Weaver Rebuttal Testimony at 20-21; Weaver Hearing Testimony at 719-720.
57 Exhibit SCW-IR.

%8 See Fransen Rebuttal Testimony at 12.

% pauley Hearing Testimony at 43-44, 105.
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(b)  The Fifty Percent Undivided Interest In The Mitchell Generating
Station Is Being Transferred To Kentucky Power At The Lower Of
Net Book Value Or Market.

. The Company’s economic modeling (in addition to the Stacking Analysis)
demonstrated that the market value of the Mitchell generating station exceeded its
net book value.5

. The use of economic modeling, such as was employed by Kentucky Power in lieu
of a request for proposal, to demonstrate that the market value of the fifty percent
undivided interest in the Mitchell generating station to be transferred to Kentucky
Power is greater than net book value conforms to Commission precedent.®

. The use of an RFP to establish a fair market value for the Mitchell generating
station “would been artificial and less than genuine for the bidding community,”
and viewed as little more than as a thinly-veiled “attempt to gain market
intelligence....”8® There were “good reasons to conclude that an RFP process
would neither provide a viable market value to which the Commission could

- attribute any validity ....”%*

o Mr. Fransen’s testimony, based upon more than ten years of valuation expertise,
that the market value of the Mitchell units exceeded their net book value even in
the current market for existing coal plants.65

. Dr. McDermott, who served as a Commissioner of the Illinois Commerce
Commission from 1992 until 1998, testified that “you are getting sort of this
depreciated, you know, historical cost number, which I would expect it to — to be

€ Weaver Rebuttal at 15-21; SCW-IR.

62 Order, In the Matter of: The Application Of The Union, Light, Heat And Power Company For A Certificate Of
Public Convenience To Acquire Certain Generation Resources And Related Property; For Approval Of Certain
Purchase Power Agreements; For Approval Of Certain Accounting Treatment; And For Approval For Deviation
From The Requirements of KRS 278.2207 and KRS 278.2213(6), 2003 Ky. P,U.C. LEXIS 1030 at * 14 (Ky. P.S.C.
December 5, 2003).

% Weaver Rebuttal Testimony at 16-17.

¢ McDermott Rebuttal Testimony at 4. See also McDermott Rebuttal Testimony at 5 (“[Ultilities and regulators
have utilized this approach [the Planning Model used by Kentucky Power] for decades and it is a well-known and
relatively sophisticated method.”)

% Fransen Hearing Testimony at 512.
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less than a lot of the market proxies. So I wasn’t surprised by what he [Mr.
Weaver] found.”®

Rehearing cannot — as the Attorney General attempts here — be premised upon such
studied indifference to the record or the law. Indeed, it is difficult to discern a credible basis for
the petition given the Attorney General’s failure even to mention, much less rebut, the substantial

767 as well as the

testimony supporting use of the Stacking Analysis as “a very good indicative,
substantial evidence of record in addition to the Stacking Analysis that supports the
Commission’s decision.

Nor may the Attorney General support his request for rehearing, as he attempts here, by

appending to his petition the April 23, 2013 testimony of Scott Norwood that was filed by the

| Virginia Attorney General’s Division of Consumer Counsel in Appalachian Power Company’s
proceedings before the Virginia State Corporation Commission. Not only was Mr. Norwood’s
testimony filed in another proceeding, in another state, and based upon a different laws and facts,
but the Attorney General’s attempt without leave to introduce the testimony in this proceeding
violates 807 KAR 5:001, Section 11(4) and the Company’s due process rights.®® Indeed, the
Attorney General’s belated effort also underscores the fact that the Attorney General made a
choice not to engage an expert to present testimony in this proceeding.

The portions of Mr. Norwood’s relied on by the Attorney General relates to recent coal
plant sales, and is public information the Attorney General could have obtained and addressed in

cross examination of witnesses in this case. While the Attorney General infers that information

related to recent coal plant sales was not addressed in this proceeding he fails to recognize that

% McDermott at 633 (emphasis supplied).
7 Kollen Hearing Testimony at-229-231.

% The Company today is filing an accompanying motion to strike Mr, Norwood’s testimony.
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KIUC witness Mr. Kollen® and Sierra Club witness Mr. Woolf™ discussed this same issue in
their testimony, and Company witness Mr. Fransen’' addressed this issue in his rebuttal
testimony. The Attorney General’s Petition for Rehearing must be denied.

2. The Attorney General’s Arguments Regarding The Modified Ownership

Structure And The Revised Mitchell Operating Agreement Likewise Lack
Merit,

(@)  Kentucky’s Affiliated Transaction Statutes.

The Attorney General baldly argues tﬁat the “new ownership structure presented in the
Superseding Operating Agreement introduces significant additional risk for KPCo’s customers
and presents a transaction under which KPCo, a franchised regulated utility, will co-own the
Mitchell Plant with a deregulated market affiliate.””> The Attorney General cites no evidence of
record suggesting any “additional risk.” Indeed, he is unable to identify what that “risk” might
be, or how Kentucky Power’s customers are threatened by the fact that Kentucky Power, and not
Appalachian Power, will now operate the Mitchell generating station. Finally, he does not,
because he cannot, argue that the Kentucky affiliate transactions statutes, KRS 278.2201 ef seq.,
* do not provide full protection for the Company and its customers. In short, his argument for
rehearing amounts to nothing more than scare-mongering.

The Attorney General acknowledges that the Transfer Order’ expressly recognizes the
possibility of both co-ownership of the Mitchell generating station by Kentucky Power and AEP
Generation Resources and a revised operating agreement. The Attorney General nevertheless

seeks to fault the Commission for “not exercising its full authority to consider whether the

% Kollen Direct Testimony at 13-14,
™ Woolf Direct Testimony at 45-46.

! Fransen Rebuttal Testimony at 3-12.
2 Attorney General’s Petition at 8.

7 Transfer Order at 40-41.
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Superseding Agreement would comport with Kentucky state law governing utility traflsactions
with unregulated affiliates.”” The Attorney General’s criticism of the Commission rings
particularly hollow given his apparent inability to point to any evidence suggesting that the co-
ownership of the Mitchell generating station by Kentucky Power and AEP Generation
Resources, or the Superseding Mitchell Operating Agreement’”, violates any of affiliate
transaction statutes.

For example, while the Attorney General cites KRS 278.2201 for the proposition that the
Company may not subsidize “a nonregulated activity provided an affiliate,” he fails to identify
any provision of the Superseding Mitchell Operating Agreement that permits, much less requires,
such subsidization. His silence is particularly telling because he voiced no objections regarding
the original agreement’® upon which the revised agreement is substantially based. Nor does he
dispute the Commission’s finding that, as stated by the Company under oath, “[t]he revised
operating agreement will continue to reflect the costs attendant to Kentucky Power’s ownership
and operation of the undivided 50 percent interest in the Mitchell Station.””’

Equally unavailing is the Attorney General’s unadorned-by- the-facts citation to KRS
278.2207. Thus, while noting that the statute establishes pricing requirements for transactions

between Commission-regulated utilities and their affiliates, the Attorney General fails to read the

remainder of the statute. In particular, he overlooks the fact that the pricing requirement

" ™ Attorney General’s Petition at 9.

 As required by Ordering Paragraph 5 of the Transfer Order, Kentucky Power filed with the Commission on
October 22, 2013 a copy of the Superseding Mitchell Operating Agreement and the accompanying Request of
American Electric Power Service Corporation for Waiver of Certain Affiliate Restrictions and Expedited Treatment
filed with FERC in Docket No. ER14-86-000 (“Request for Waiver”). A copy of the Request for Waiver and
Superseding Mitchell Operating Agreement is attached as Exhibit A.

" KRS 278.2201 prohibits the Company from subsidizing the activities of both its regulated (Appalachian Power)
. and non-regulated (AEP Generation Resources) affiliates.

™ Transfer Order at 41,
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imposed by statute requires that “services and products provided to an affiliate by a utility shall
be at the tariffed rate ... or in compliance with the utility’s existing USDA, SEC, or FERC

. approved cost allocation methodology.”® The Superseding Mitchell Operating Agreement is
both a tariff, and upon filing by FERC, will constitute a FERC approved cost allocation method.
In addition, the Attorney General fails to poin; to any changes in the Superseding Mitchell
Operating Agreement that would make his silence regarding the original agreement no longer
dispositive.

The Attorney General is no more forthcoming regarding how the Superseding Mitchell
Operating Agreement violates KRS 278.2213. As with the other two affiliated transaction
statutes he cites, the Attorney General’s discussion of KRS 278.2213 merits only a brief mention
- of the statute in a footnote to his petition for rehearing. He nowhere explains how the revised
agreement prevents or encourages the Company from maintaining separate books and records,
the only prohibition contained in KRS 278.2213 that he identifies specifically. Nor does he
specifically identify any other limitation contained in KRS 278.2213 that is violated by the
"~ Company’s co-ownership of the Mitchell generating station with AEP Generation Resources, or
the Superseding Mitchell Operating Agreement. At the conclusion of nearly ten months of
litigation, and the compilation of a record that is several feet tall, much more is required than
evidenced by the Attorney General’s Petition to warrant rehearing on this issue.

Finally, the Attorney General errs in his apparent belief that the July 31, 2013 order of the
Virginia State Corporation Commission denying approval of the transfer of the remaining fifty
percent undivided interest in the Mitchell generating station to Appalachian Power, and the

October 15, 2013 and October 22, 2013 filing of the Superseding Mitchell Operating Agreement

™ (emphasis added).
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with FERC and this Commission respectively, constitutes “additional evidence that could not
with reasonable diligence have been offered on the former hearing.”” As evidenced by the
Commission’s Transfer Order, the possibility of co-ownership of the Mitchell generating station
by Kentucky Power and AEP Generation Resources, and the need of a revised operating
agreement in such a case, was addressed in the proceedings leading up to the Transfer Order:

Kentucky Power advises [in its August 5, 2013 supplemental response to PHDR -

1] that if the remaining 50 percent undivided interest in the Mitchell Station is not

ultimately transferred to APCo, that interest will likely remain with AEP

Generation Resources. Under those circumstances, Kentucky Power states that a

revised Mitchell Plant Operating Agreement will be filed with FERC providing

that Kentucky Power will operate the Mitchell Station on behalf of itself and AEP

Generating Resources. The revised operating agreement will continue to reflect

the costs attendant to Kentucky Power’s ownership and operation of the

undivided 50 percent interest in the Mitchell Station.

Should APCo fail to obtain the remaining undivided 50 percent interest of the

Mitchell Station and the Mitchell Plant Operating Agreement is revised and filed

with FERC to reflect Kentucky Power’s status as operator of the Mitchell Station,

Kentucky Power should provide the Commission copy a of the FERC application

and apprise the Commission of FERC’s final decision on the application.®
As such, neither development provides a basis for rehearing. Moreover, as the Commission
noted in its decision in LG&E MISO, even the Superseding Mitchell Operating Agreement ,
* which was filed with FERC after the decision in this proceeding, does not constitute the sort of
“newly discovered evidence” contemplated by KRS 278.400.%' As was the case in LG&E MISO,
the same public policy reasons supporting the Supreme Court’s decision in Stephens attend here:

the Stipulation, as approved by the Commission, will provide significant savings for Kentucky

Power’s customers.

" KRS 278.400.
% Transfer Order at 41.

8! Order, In the Matter of: Investigation Into the Membership of Louisville Gas and Electric Company and Kentucky
Utilities Company in the Midwest Independent Transmission System Operator, Inc., Case No. 2003-00266, 2006 Ky.
- PUC LEXIS 525 at **5-6 (Ky. P.S.C. July 6, 2006) (“LG&E MISO”) quoting Stephens v. Kentucky Ulilities Co.,
569 S.W.2d 155, 158 (Ky. 1978).
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Finally, the Attorney General’s belated complaint that “the Commission erred in not
" exercising its full authority to consider whether the Superseding Operating Agreement would
comport with Kentucky state law governing utility transactiéms with unregulated affiliates”®2
misses one fundamental point. As explained in the Company’s application, the Superseding
Operating Agreement is a FERC-filed rate schedule under Section 205 of the Federal Power Act,
" and as such does not require state commission approval.® Significantly, not only did the
Attorney General fail to challenge the Company’s position during the ten months the application
was pending, his petition for rehearing cites no authority to the contrary.
(b) The Attorney General's Vague Allegations That “Federal Law
May Prohibit The Superseding Operating Agreement And Co-
Ownership Of The Mitchell Plant By Kentucky Power And
An Unregulated Affiliate Of AEP”* Cannot Support A Petition
For Rehearing By This Commission.

Noting that he has intervened in the FERC proceeding to consider the Company’s request
for waivers,?’ the Attorney General nevertheless asks this Commission to duplicate the FERC
proceedings by considering the legality of the waivers under federal law. The Attorney General
offers no explanation why FERC is not at least equally well-situated to adjudicate matters of

federal law as the Commission, or why he cannot raise any federal law objections he might have

to the waiver requests in the FERC proceeding. The Commission should decline the Attorney

82 Attorney General’s Petition at 9.

8 Application, In the Matter of: The Application of Kentucky Power Company For: (1) A Certificate of Public
Convenience And Necessity Authorizing The Transfer To the Company Of A Fifty Percent Undivided Interest In The
Mitchell Generating Station And Associated Assets; (2) Approval Of The Assumption By Kentucky Power Company
Of Certain Liabilities In Connection With The Transfer Of The Mitchell Generating Station; (3) Declaratory
Rulings; (4) Deferral of Costs Incurred In Connection With The Company's Efforts To Meet Federal Clean Air Act
And Related Requirements; And (5) For All Other Required Approvals And Relief , Case No. 2012-00578 at § 31
(Ky. P.S.C. Filed December 19, 2012).

8 Attorney General’s Petition at 9.

8 The Attomney General failed, however, to file a protest or comment in the companion FERC proceeding in which
the Superseding Operating Agreement was filed. See ER13-238-001 (APCo RS)/ER13-239-001 (KPCo RS)/
ER14-86 (AEP Gen RS Con). Protests and comments were due November 5, 2013.
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General’s efforts to squander the Commission’s scarce resources in a rehearing that at best would
be duplicative of the FERC proceeding.

As evidenced by the express limitation contained in the Attorney General’s claim that
“[f]ederal law may prohibit the superseding operating agreement and co-ownership of the
Mitchell plant by Kentucky Power and an unregulated affiliate of AEP,”% even the Attorney
General harbors reservations about the appositeness of the FERC authority he cites in his
petition. Certainly, his limited citation to FERC authority, without even a minimal effort to
explain its applicability to the Superseding Mitchell Operating Agreement or the co-ownership of
the Mitchell generating station by Kentucky Power and AEP Generation Resources, suggests that
- the Attorney General recognizes his argument lacks any real basis. Moreover, as described
below, FERC precedent is clear that the new Mitchell Operating Agreement is permissible under
federal law. Contrary to the position advanced by the Attorney General, there is nothing in
FERC precedent or policy that would preclude Kentucky Power from operating the Mitchell
" Plant in the manner provided for in the Superseding Mitchell Operating Agreement. Rehearing
of the Transfer Order is neither necessary nor appropriate to determine these federal law and
policy issues.

FERC affiliate regulations permit franchised public utilities with captive customers like
~ Kentucky Power and their market-regulated power sales affiliates (such as AEP Generating
Resources) to share support employees, field and maintenance employees, senior officers, and
boards of directors, provided that such employees are not engaged in day-to-day wholesale
marketing functions.}” FERC precedent sufficiently covers the categories of “field and

maintenance employees” and “support employees” that can be shared to include the Kentucky

% 1d. (emphasis supplied).
87 See Request for Waiver at 12, fn. 27 (citing 18 C.F.R. § 35.39(c)(ii)).
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Power, AEPSC, and AEP Generating Resources employees involved in the day-to-day
performance of the duties and activities subject to the Superseding Mitchell Operating
Agreement.

FERC precedent also is similarly extensive with waivers of its affiliate restrictions for
joint operating agreements similar to the Mitchell Operating Agreement. For example, in Cleco
Power LLC,®® FERC allowed the joint operations of a generating plant co-owned by a public
utility with captive customers like Kentucky Power and its market-regulated power sales
affiliate. Similar to the arrangement proposed by Kentucky Power, FERC specifically granted a
waiver of affiliate restrictions to allow the sharing of certain employees who would perform
operation and maintenance services at the generation plant. FERC also granted the request for a
waiver of the restrictions on information sharing. FERC based its decision to grant these waivers
on the “conjoined nature of the facilities,” namely the fact that the co-owned units were located
close to each other and “each power block depends on the common facilities, maintenance
outages must be coordinated, and such coordination would most efficiently be performed by [the
franchised public utility’s] employees.”® FERC added that the waivers were consistent with its
precedent to “grant waiver of the market-based rate code of conduct’s information sharing
restrictions for the limited purpose of allowing the continued sharing of information to the extent
~ necessary to manage the physical operations at conjoined facilities, and to allow practical and

efficient operation of the conjoined facilities.”®

% 130 FERC § 61,102 (2010) (“Cleco Power™).
8 Cleco Power at 22.

% 1d. at 23 n.38.
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Similarly, in FirstEnergy Corp.,”! FERC granted a waiver of the separation of functions
requirements and the information sharing requirements to allow the sharing of outage
scheduling, fuel procurement and economic dispatch at certain jointly-owned generating units.
Specifically, FERC granted a waiver request and allowed the FifstEnergy companies to share the
fuel procurement function with respect to certain jointly-owned generating facilities. In so
doing, FERC relied on, among other things, FirstEnergy’s representation that joint procurement
~ will protect “captive customers against the possibility of cheaper fuel being diverted to one of
Mon Power’s market-regulated affiliates at the expense of Mon Power’s captive retail
customers.””? FERC also said that “joint fuel procurement will enhance the FirstEnc_:rgy
Companies’ ability to obtain favorable terms when negotiating with fuel suppliers and will
. promote economies of scale.””

Likewise, in Entergy Services, Inc.,”’ FERC granted a waiver of the separation of
functions requirements and the information sharing requirements in connection with certain
jointly-owned fossil fuel generating units. In Allegheny Energy, Inc.,”> FERC similarly granted
. waiver of a utility’s market-based rate code of conduct, highlighting the need for practical and
efficient operation of conjoined facilities; a rationale equally applicable to Kentucky Power’s
operation of the Mitchell Plant.

Finally, the single case cited by the Attorney General in support of its position is simply

- inapplicable to Kentucky Power’s request, as the relief requested and the factual circumstances

%' 136 FERC ] 61,216 at 15-17 (2011) (“FirstEnergy”).
%2 First Energy at 15.

93 Id

" %136 FERC {61,218 at 26 (2011).

% 119 FERC § 61,025 at 20 (2007).
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involved in Dominion®® differ fundamentally from those in Kentucky Power’s request. Kentucky
Power’s operation of the Mitchell Plant will not require any of the resource planning activities
rejected by FERC in Dominion, nor did the Dominion application seek the type of authority that

. FERC has granted in cases like Cleco Power, and which Kentucky Power seeks in connection
with its operation of the Mitchell Plant. The precedent cited by the Attorney General is
inapposite.”’ .

The concerns raised by the Attorney General regarding these federal issues have no basis
in either fact or law. In the Transfer Order, the Commission correctly addressed the issues and
critical matters within its jurisdiction, and determined that the Stipulation, as modified by the
Commission and now accepted by Kentucky Power, is in the best interest of Kentucky Power’s
customers and consistent with the requirements of Kentucky law. The federal issues raised by
- the Attorney General are simply not germane to the Commission’s approval of the Stipulation,
and will be adequately address by FERC. These issues neither justify nor require rehearing of
the Commission’s approval of the Stipulation

Finally, the same reasons militating against the Commission’s review of the Attorney
General’s request that the Commission grant rehearing to examine his non-specific allegations
under Kentucky affiliated transactions statutes are equally applicable, if not more so, to his

suggestion of federal law violations.

% Virginia Elec. & Power Co. Dominion Energy Mktg., Inc. Dominion Nuclear Connecticut, Inc. Dominion Energy
Kewaunee, Inc. Dominion Energy Brayton Point, LLC Dominion Energy Manchester St., Inc. Dominion Energy
New England, Inc. Dominion Energy Salem Harbor, LLC Dominion Retail, Inc. Elwood Energy, LLC Fairless
Energy, LLC Kincaid Generation, L.L.C. Nedpower Mt. Storm, LLC State Line Energy, L.L.C. Fowler Ridge Wind
Farm LLC, 142 FERC § 61103 (Feb. 8, 2013) (Dominion).

°7 The Superseding Mitchell Operating Agreement includes several provisions that protect Kentucky Power’s
customers from the concemns raised by the Attorney General, including provisions regarding fuel procurement and
cost allocation, pricing of employee services, and allocation of monthly operating and maintenance costs. See,

" passim, Request for Waiver.
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3. The Attorney General Was Afforded Full Due Process; Any Claims To
The Contrary Were Waived.

The Attorney General’s two due process claims, which relate to the Stacking Analysis
and the consultants relied upon by the Staff and the Commission, are premised upon his apparent
belief that the Commission is required to allow him to take further discovery after the
Commission rendered its decision, although he never previously requested such discovery. He
likewise contends that the Commission, after conducting ten months of proceedings, and
rendering a 45-page order, is required to provide him with yet further proceedings. As evidenced
by his failure to cite a single decision supporting his due process contentions, his arguments are
wholly without basis in Fourteenth Amendment jurisprudence.

(@) The Commission, Its Procedures, and Proceedings, Were Fair And
Unbiased.

“A central tenet of procedural due process is that with respect to adjudicatory matters,
whether they be judicial or administrative in nature, ‘Kentucky citizens [must] be assured of
fundamentally fair and unbiased procedures.’”*® The Commission provided the Attorney
General with just such fair and unbiased procedures.

On rehearing, the Attorney General does not contend that the Commission, or its
procedures, were biased against him. Nor could he. The Att.orney General was provided with
the same discovery rights — including two rounds of discovery — as the two other intervenors in
this proceeding. He also was accorded the same broad cross-examination rights at the hearing as

the other parties, as well as the right, although he failed to exercise it, to present his own

witnesses in opposition to the Company’s case.

" % Whitley v. Robertson County, 406 S.W.3d 11, 19 (Ky. 2013).
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The Commission’s procedures were also fundamentally fair. The Commission conducted
two and one-half days of evidentiary hearings during which the Attorney General was afforded
the right to cross-examine each witness filing testimony in this proceeding. As is traditional in
Commission proceedings, the Attorney General was permitted multiple rounds of cross
examination of witnesses if he so desired. For example, the Commission indulged the Attorney
General with three separate rounds of cross-examination of Messrs. Weaver” and Wohnhas,'®
and two rounds each of Messrs. Pauley'®! and Kollen,'® Dr. McDermott,'® and Mr. Woolf.'*

In addition, although not restricted by the Commission to only one round of cross-examination,

the Attorney General limited his cross-examination of Messrs. Hayet,'% McManus,'%

Fransen,'”” Karrasch,'® and Becker'?”

to a single round. Finally, the Attorney General freely
waived cross-examination of Messrs. LaFleur,''® Walton,'!! and Nelson.''? At no time before,

during, or even after the hearing, did the Attorney General indicate the Commission’s discovery

and hearing procedures were unfair or biased.

% Weaver Hearing Testimony at 680-682, 703-705; Weaver Confidential Hearing Testimony at 111-112.
19 Wohnhas Hearing Testimony at 280-333, 339-340, 405-409.
1 payley Hearing Testimony at 40-98, 163-164,

"2 K ollen Hearing Testimony at 216-220, 246.

19 McDermott Hearing Testimony at 620-624, 641-642,

1% Woolf Hearing Testimony at 177-178, 180-181.

19 Hayet Hearing Testimony at 204-207.

196 McManus Hearing Testimony at 427-438.

197 Eransen Hearing Testimony at 552.

198 K arrasch Confidential Testimony at 44-49,

199 Becker Hearing Testimony at 268-269.

1% Transcript of Hearing at 555 (Statement of Ms. Hans ).

""" Transcript of Hearing at 611 (Statement of Mr. Howard).

"2 /4. at 616.

30



(b)  Due Process Only Requires That The Attorney General
Be Provided With The Opportunity To Be Heard.

Procedures are deemed fundamentally fair, and thus provide procedural due process,
where “all affected parties are given the opportunity to be heard at a meaningful time and in a
meaningful manner.”'"® A constitutionélly-adequate opportunity to be heard encompasses both
reasonable notice and a reasonable opportunity to present evidence.!!* Because only reasonable
notice and opportunity need be provided, litigants may not, as the Attorney General attempts
here, “sit on their rights and wait for the Court to ask their opinion.”'"®

With respect to the Attorney General’s after the fact claim that the Analysis Order denied
him an adequate opportunity to take discovery or file rebuttal testimony concerning the Stacking

" Analysis, the record is starkly to the contrary:

. The Analysis Order was entered on May 28, 2013. In addition to directing the
Company to provide the Stacking Analysis, the Analysis Order continued the
hearing for six weeks. The Attorney General thus was provided six weeks in
which to seek discovery, to secure witnesses and prepare testimony, or to seek a
further continuance if he believed the notice and opportunity provided were
inadequate. The Attorney General stood silent.

. The Company filed and served the results of the RFP, the Stacking Analysis, and
the testimony of Messrs. Karrasch and Weaver on June 28, 2013. If, after
reviewing the Stacking Analysis and testimony, the Attorney General believed he
required further discovery, or if, despite having failed to file any testimony to that
date in this proceeding, he wished to secure a witness and file testimony response
to the Stacking Analysis or the related testimony he had nearly two weeks in
which to do so. The Attorney General stood silent.

o Messrs. Karrasch, and Weaver were presented for cross-examination on July 12,
2013 regarding the Big Sandy Unit 1 RFP and the Stacking Analysxs Each was
cross-examined by the Attorney General.''® If at any time prior to the conclusion

"> Cunningham v. Whalen, 373 S.W.3d 438, 439 n.2 (Ky. 2012) (internal quotations omitted) (emphasis supplied).
"% Cabinet for Health And Family Services v. Chauvin, 316 S.W.3d 279, 289 (Ky. 2010).
"5 In re: Glen Gregory Gale, Jr., 144 B.R. 411, 414 (Bankr. E.D. Ark. 1992).

11 K arrasch Confidential Testimony at 44-49; Weaver Hearing Testimony at 680-682, 703-705; Weaver
Confidential Hearing Testimony at 111-112.
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of the hearing the Attorney General believed he was unable to cross-examine Mr.
Karrasch and Mr. Weaver competently because he required further discovery, or
if he wished to present his own witnesses, he was free to seek leave to do so. The
Attorney General stood silent.

o More than a month elapsed between the conclusion of the hearing and the filing of
the Attorney General’s post-hearing brief. If after reviewing the video record, or
after further research and reflection, the Attorney General believed due process
required he be provided with further discovery or the ability to secure and present
his own witnesses, he was free to seek leave to do so either before he filed his
post-hearing brief, or in the brief. The Attorney General stood silent.

o On October 7, 2013 the Commission entered the Transfer Order rejecting the
Attorney General’s claims in this proceeding. KRS 278.400 provided the
Attorney General twenty three days after the Commission rendered its Approval
Order to seek rehearing. On the twenty-third day the Attorney General spoke for
the first time.

The Attorney General’s claim that he should have been allowed to secure “[a]dditional

- evidence, including but not limited to discovery, testimony, depositions and/or cross-

examination of all witnesses and experts upon whom the Commission relied...” fares no better.

The Attorney General was on notice since at least February 4, 2013 — nearly nine months prior to

his petition for rehearing — that the Commission intended to retain Vantage Energy Consulting,

- LLC “to assist the Commission Staff in reviewing the evidence compiled in this case and

providing advice to the Commission.”''” The Attorney General also had been aware since early

2012 that Vantage Consulting played a similar role in the Company’s 2011 application to retrofit

Big Sandy Unit 2 with a dry scrubber. In addition, the Attorney General has been a regular

" intervenor in proceedings before the Commission since at least 1972,'"® and is fully aware of the

reliance the Commission places on its expert staff. Yet, the Attorney General delayed until the

final day of a nearly eleven-month proceeding to ask the Commission for the first time in his

petition for rehearing to take unprecedented discovery of the Commission’s consultants and staff,

""" February 4, 2013 letter from Jeff Derouen, Executive Director, to Greg Pauley (emphasis supplied).
" 1972 Ky. AcTs, ch. 4, § 4.
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to subject the Commission’s consultants and other experts to cross-examination at yet another
hearing in this matter, and to file his own testimony.

The Attorney General was afforded a full and fair opportunity to raise his issues
concerning the Commission’s experts and consultants in the five months between the Executive
Director’s letter and the conclusion of the evidentiary hearing on July 12, 2013. Instead, the
Attorney General, for reasons he presumably deemed sufficient at the time, instead elected to sit
on his right to make the request until the Commission rendered its decision on the merits of the
Company’s application and the Stipulation. Due process does not furnish the Attorney General,
or any party to this proceeding, the opportunity to do so.

() The Attorney General Lacks A Due Process Right To The Unlimited
Discovery He Seeks, Including The Right To Take Discovery From And
Cross-Examine The Commission’s Consultants And Experts.

Even if the Attorney General could demonstrate that he was denied a full and fair
opportunity to be heard, and he cannot, due process does not extend so far as to provide him the
. relief he seeks.''? For example, the law is well-established that adjudicative bodies such as the
Commission enjoy “broad discretion” in managing their dockets, including granting
continuances, and the denial of a requested continuance will be overturned only where it is

shown to constitute an abuse of discretion.'® Here, the Attorney General has not even attempted

"9 The Attorney General’s reliance on Kentucky Rule of Evidence (“KRE") 706 to support his contention that he is
entitled to take discovery from and cross-examine the Commission’s consultants and Staff experts is thrice
misplaced. First, as its name makes clear, KRE 706 is a rule of evidence and not a requirement of due process.
Certainly, the Attorney General cites no authority incorporating KRE 706 into the Due Process Clause of the
Fourteenth Amendment. Second, the rule by its terms applies to expert witnesses and not consultants and members
of the Court’s (or Commission’s) staff. Finally, KRE 706 is applicable only to “proceedings in the courts of the
Commonwealth of Kentucky.” KRE 101; /n the Matter of: Petition of Windstream Kentucky East, LLC For
Arbitration Of An Interconnection Agreement With New Cingular Wireless, LLC D/B/A/ AT&T Mobility, Case No.
2009 at 5 (Ky. P.S.C. November 24, 2009). This is not such a proceeding. Thus, even though “[tlhe Commission
retains discretion for determining the level of their [the Kentucky Rules of Evidence] application, if at all,” it has
never suggested that KRE 706 should be misapplied as the Attorney General suggest so as to transform Commission
consultants and Staff into testifying experts.

10 Corns v. Corns, 343 S.W.3d 622, 628 (Ky. App. 2011).

33



such a showing; nor could he in light of his failure to request a continuance or a modiﬁed
procedural schedule in the six weeks following the entry of the Analysis Order. More
fundamentally, because the grant of a continuance or a modification of the procedural schedule
lies within the Commission’s sound discretion, its refusal, even if the Attorney General had
timely requested such relief, cannot constitute a denial of due process.'?!

The Attorney General’s claim that due process entitles him to take discovery from and
cross-examine the Commission’s non-testifying consultants and Staff experts falls even further
from the mark. Where, as here, an adjudicative body retains experts or consultants to assist in
evaluating data and evidence developed in the course of the proceedings, “courts have
consistently held that there is no due process right to cross examine th.e expert consultant,”'*?
Indeed, the Attorney General has no more right to depose and cross-examine Mr. Drabinski or

Staff than he would have to do so with the members of the Commission.'?*

(d) The Attorney General Waived Any Due Process Claims Through His
Months-Long Delay In Raising Them.

Like any other right, due process may be waived if it is not timely asserted.'** In
particular, a knowing waiver may be inferred from the actions or inaction of the party seeking to

raise the claim.'”® For example, as occurred here, waiver may arise where a party fails to seek

12V 4bu Khaliel v. Gonzales, 436 F.3d 627, 635 (6™ Cir. 2006) (rejecting claim that refusal of continuance constituted
a denial of due process because “[t]he failure to be granted discretionary relief does not amount to a deprivation of a
" liberty interest.™)

122 American Ambulance Service of Pennsylvania, Inc. v. Sullivan, 716 F.Supp. 861, 873 (E.D. Pa. 1989) rev'd. on
other grds., American Ambulance Service of Pennsylvania, Inc. v. Sullivan, 911 F.2d 901 (3" Cir. 1990) . Accord,
Graham v. NTSB, 530 F.2d 317, 320 (8" Cir. 1976); KFC National Mgt. Corp. v. NLRB, 497 F.2d 298, 305 (2™ Cir.
1974).

123 Coppenbarger v. FAA, 558 F.2d 836, 840 (7" Cir. 1977) (“[Petitioner had no more right to cross-examine the
experts than he had to cross-examine the Administrator himself.”)

" pitts v. Board of Education, 869 F.2d 555, 557 (10" Cir. 1989) (“By knowingly failing to take advantage of those
procedures, Pitts has waived his right to challenge them in federal court.”)

15 See, Department of Revenue v. Wade, 379 S.W.3d 134, 140-142 (Ky. 2012).
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the relief to which he or she claims he or she was entitled.'*® The Attorney General delayed
more than eight months — from February 4, 2013 until October 30, 2013 — before launching this
unprecedented intrusion into the Commission’s deliberative process. Similarly, the Attorney
. General failed for more than four months to seek the discovery and other relief he claims he is
entitled to as a result of the Analysis Order. Such delays can only constitute a knowing and
intentional waiver of any due process rights he might otherwise have claimed.

Wherefore, Kentucky Power Company respectfully requests that the Attorney General’s
. Petition for Rehearing be denied.

Respectfyily sybmitted,

]

"Mark R. Overstreet

R. Benjamin Crittenden

STITES & HARBISON PLLC
421 West Main Street

P. O. Box 634

Frankfort, Kentucky 40602-0634
Telephone: (502) 223-3477
moverstreet(@stites.com
rcrittenden(@stites.com

Kenneth J. Gish, Jr.

STITES & HARBISON PLLC
250 West Main Street, Suite 2300
Lexington, Kentucky 40507
Telephone: (859) 226-2300
kgish@stites.com

126 Sandoval v. Boulder Regional Communications Center, 388 F.3d 1312, 1329 (10" Cir. 2004) (“Sandoval has
waived any argument that she was denied due process by failing to request the hearing to which she now claims she
was entitled.”)
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Hector Garcia

Senior Counsel — Regulatory Services
American Electric Power Service Corporation
1 Riverside Plaza

Columbus, Ohio 43215

(614) 716-3410

hgarcia@aep.com

(Admitted Pro Hac Vice)

COUNSEL FOR KENTUCKY POWER
COMPANY
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served by first class mail, postage
prepaid, and by e-mail transmission, upon the following parties of record, this 6™ day of

November, 2013.

Michael L. Kurtz

Kurt J. Boehm

Jody Kyler Cohn

Boehm, Kurtz & Lowry
Suite 1510

36 East Seventh Street
Cincinnati, OH 45202
mkurtz@bkllawfirm.com
KBoehm@bkllawfirm.com
jkylercohn@bkllawfirm.com

Joe F. Childers

Joe F. Childers & Associates
300 The Lexington Building
201 West Short Street
Lexington, KY 40507
joe@jchilderslaw.com

Kristin Henry

Sierra Club

85 Second Street

San Francisco, CA 94105
kristin.henry@sierraclub.org

Jennifer Black Hans

Dennis G. Howard II
Lawrence W. Cook
Gregory T. Dutton
Assistant Attorneys General
Office for Rate Intervention
P.O. Box 2000

Frankfort, KY 40602-2000
jennifer.hans@ag.ky.gov

dennis.howard@ag.ky.cov
larry.cook@ag. ky.gov
Gregory.Dutton@ag.ky.gov

Shannon Fisk

Earthjustice

1617 JFK Boulevard, Suite 1675
Philadelphia, PA 19103

sfisk@earthjustice.org

Richard G. Raff

Quang D. Nguyen

Aaron Ann Cole

Public Service Commission of Kentucky
211 Sower Boulevard

Frankfort, Kentucky 40601
Richard.Raff@ky.gov
QuangD.Nguyen@ky.gov

AaronAnn.Cole@ky.gov

(service by e-mail only)

(LN

Mark R. Overstreet
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EXHIBIT A




STITES & HARBISON ru.c

ATTORNEYS

421 West Main Street
Post Office Box 634
Frankfort, KY 40602-0634
1502) 223-3477

[502] 223-4124 Fax
www.stites.com

October 22, 2013 Mark R. Overstreet

(502) 209-1219
(502) 2234387 FAX
moverstreet@stites.com

HAND DELIVERED

JeffR. Derouen
Executive Director

Public Service Commission RECE!VED

211 Sower Boulevard

P.0. Box 615 0CT22 2013
Frankfort, KY 40602-0615 PUBLIC SERVICE

COMMISSION
RE: Case No. 2012-00578

Dear Mr, Derouen;

In conformity with the Commission’s October 7, 2013 order in the above matter, please
find and accept for filing in the record of this proceeding an original and ten copies of the filing
recently made with the Federal Energy Regulatory Commission of the revised rate schedule and
corresponding Tariff Record ID for the Mitchell Plant Operating Agreement among Kentucky
Power Company, AEP Generation Resources Inc., and American Electric Power Service
Corporation (“Superseding Mitchell Agreement™).

The Company also is filing with the Commission the original and ten copies of the
Request Of American Electric Power Service Corporation For Waiver Of Certain Affiliate
Restrictions And Expedited Treatment.

A copy of the Superseding Mitchell Agreement and the request for waiver and expedited

treatment are being served today by United States Mail, postage prepaid, on counsel for all
parties, along with a copy of this letter.

Alexandria, VA Atlanta, GA Frankfort, KY Franklin, TN Jeffersonville, IN Lexington, KY Louisville, KY Nashville, TN



STITES & HARBISON e

ATTORNEYS

Jeff R. Derouen

October 22, 2013
Page 2
Very\ruly/yo
Mark R. Overstreet
MRO

cc: Jennifer B. Hans
Michael L. Kurtz
Shannon Fisk
Joe Childers
Kristin Henry



RECEIVED

0cT22 2013
uBLIC SERVICE
UNITED STATES OF AMERICA commisSION
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
American Electric Power ) Docket No. ER14-___-000
Service Corporation )
REQUEST OF

AMERICAN ELECTRIC POWER SERVICE CORPORATION
FOR WAIVER OF CERTAIN AFFILIATE RESTRICTIONS
AND EXPEDITED TREATMENT

American Electric Power Service Corporation (*“AEPSC™), on behalf its public utility
affiliate Kentucky Power Company (“KPCo”) and AEP Generation Resources Inc., a newly-
formed generating affiliate (“AEP Generation Resources,” collectively with AEPSC and KPCo,
the “Applicants” or “AEP"), hereby requests certain walvers of the Commission’s affiliate
restrictions with respect to the operation of the Mitchell Power Generation Facility (“Mitchell
Plant”), a nominal 1,600 MW plant that will be jointly owned by KPCo and AEP Generation
Resources.! Specifically, Applicants request the waivers to enable KPCo and AEP Generation

Resources to:

(1) share (a) certain KPCo employees who will provide operating and maintenance
(“O&M") services for the Mitch.ell Plant (and to recover from AEP Generation Resources the
actual cost of those services), and (b) certain AEPSC employees who, as agent for KPCo and
AEP Generation Resources, will be engaged in the fuel procurement function for the Mitchell
Plant; and

(2) have access to certain limited operating information about thie Mitchell Plant that

could be considered “market information.”

' The Mitchell Plant is a two-unit coal-fired power plant located in Moundsville, West
Virginia, with an average annual capacity rate of 1,560 MW. Ohio Power Company (“Ohio
Power") currently owns the entire station.



L. REQUEST FOR EXPEDITION

This waiver request is related to the corporate restructuring of Ohio Power, a public
utility affiliate of the Applicants. In accordance with restructuring requirements in the State of
Ohio, on or about December 31, 2013, Ohio Power will transfer its generation assets to AEP
Generation Resources, a newly-formed generation affiliate (the “Corporate Reorganization”).
The Commission has issued orders approving key aspects of the Corporate Reorganization, and
those orders deta.il the overall arrangements that will need to be in place to meet Ohio’s
restructuring requirements.2

Implementing Corporate Reorganization has been—and will continue to be right up
through closing—a substantial and complex undertaking. This is a comprehensive, multi-billion
dollar transaction in which numerous Ohio Power generating plant assets are expected to be
transferred to a new company that will provide services subject to operating procedures and
guidelines that must comply with a wide array of regulatory requirements. For example, how
KPCo and AEP Generating Resources will be permitted to operate their jointly-owned Mitchell
Plant, which is the focus of this Request, is a key piece of the Corporate Reorganization puzzle.
As AEP has explained in prior filings, AEP seeks to secure all required approvals sufficiently in
advance of the December 31, 2013 closing to ensure that the transaction can be closed as

contemplated. AEP respectfully requests, therefore, that the Commission issue an order in this

2 See, e.g., Ohio Power Co., 143 FERC Y 61,075 (2013) (granting Section 203 approval
for the transfer of Ohio Power's generation assets and power marketing businesses to AEP
Generation Resources); and Appalachian Power Co., 143 FERC { 61,074 (2013) (granting
Section 203 approvals for the transfer of certain AEP Generation Resources’ generating facilities
to KPCo and Appalachian Power Company (*APCo")). Various interrelated Section 205 filings
are pending before the Commission in Docket Nos. ER13-232, ER13-233, ER13-234, ER13-235,
ER13-236, ER13-237, ER13-238, ER13-239, and ER13-240.

2



proceeding on or before Monday, December 16, 2013, in order to allow an orderly closing on
December 31, 2013,

I.  INTRODUCTION

This Request is closely related and very similar to a request that AEPSC submitted on
June 28, 2013, in Docket No. ER 13-1874, on behalf of the AEP East Ope.rating Companies’ and
AEP Generation Resources (“June 28 Waiver Request”).! As explained more fully in that
request, Ohio Power’s generation assets have been operated and maintained along with the
generation assets of the other AEP East Operating Companies as part of a single, integrated
generation fleet, and this arrangement has produced benefits and cost savings to customers for
over sixty years, After Ohio quer's generation assets are transferred to AEP Generation
Resources pursuant to the Corporate Reorganization, AEP seeks to preserve some of the
efficiencies and cost savings under the current arrangement in a manner that is consistcr;t with
the Commission’s requirements.

Applicants are now submitting this Request because of a recent decision by the one of
AEP’s state regulatory commissions that had the effect of modifying a key aspect of AEP’s

proposed Corporate Reorganization, namely APCo’s intent to obtain from AEP Generation

3 The AEP East Operating Companies are APCo, KPCo, Indiana Michigan Power
Company (“1&M"), AEP Generating Company (“AEP Generating”), Kingsport Power Company
(“Kingsport”), and Wheeling Power Company (“Wheeling"). Kingsport and Wheeling do not
own or operate generation.

4 In the June 28 Waiver Request, AEPSC asked for waivers to enable the AEP East
Operating Companies and AEP Generation Resources to: (i) share certain outage related services
and resources; (ii) participate in a capital parts pool and central machine shop arrangements; and
(iii) share certaln employees, including fuel procurement employees, with respect to the
operation of the Phillip Sporn Plant that will be jointly owned by APCo and AEP Generation
Resources. On September 19, 2013, AEPSC provided additional information in response to a
request by the Commission’s Staff. No party protested or raised any concerns as to the June 28
Waiver Request or the September 19 response.



Resources a 50 percent undivided interest in the Mitchell Plant, which the Commission had
previously approved in Docket No. EC13-28.° Specifically, on July 31, 2013, the Virginia State
Corporation Commission (“Virginia Commission™) issued a decision denying authorization for
APCo to obtain an undivided 50 percent ownership interest in the Mitchell Plant, as originally
was proposed under the Corporate Reorganization.® The Kentucky Public Service Commission
authorized KPCo's acquisition of an undivided 50 percent interest in the Mitchell Plant by order
issued on October 7, 2013.7

In response to the Virginia Commission’s ruling, instead of APCo and KPCo each
owning an undivided 50 percent interest in the Mitchell Plant, beginning December 31, 2013,
AEP Generation Resources and KPCo will be the joint owners of the plant with each holding an
undivided 50 percent interest.® Accordingly, the Mitchell Plant will be co-owned by a traditional
franchised public utility with captive customers (KPCo), and a market-regulated power sales
affiliate (AEP Generation Resources). As a result of this change, KPCo, AEP Generation

Resources, and AEPSC will enter into the Mitchell Plant Operating Agreement (*"Mitchell

5 See Appalachian Power Co., 143 FERC 161,074 (2013). The Commission also
approved APCo's acquisition of Ohio Power's former interest in Unit No. 3 of the John E. Amos
Plant and appurtenant interconnection facilities, and KPCo’s acquisition of the remaining 50
percent undivided interest in the Mitchell Plant.

6 Virginia State Corporation Commission, Case No. PUE-2012-00141, Order (J uly 31,
2013); available at: www.scc.virginia.gov/case/e-notice/ne130057.pdf. As of the date of this
filing, the Public Service Commission of West Virginia has not yet acted on APCo’s request for
authorization to acquire interests in the Amos Plant and the Mitchell Plant, but its ruling will not
change the fact that, as a result of the Virginia Commission’s ruling, APCo will not be acquiring
an interest in the Mitchell Plant on December 31, 2013.

7 Kentucky Public Service Commission, Case No. 2012-00578 (October 7, 2013);
available at: http:/psc.ky.gov/order_vault/Orders_2013/201200578_10072013.pdf.

* Although the current plan is for AEP Generation Resources to own a 50 percent interest
in the Mitchell Plant, nothing herein should be construed to foreclose a subsequent transfer of
that interest to APCo, subject to APCo obtaining all necessary approvals for such transfer.



Operating Agreement™), under which KPCo and AEPSC will p.rovidc certain O&M services,
including fuel procurement services, to the Mitchell Plant.’

Applicants seek certain waivers of the Commission’s affiliate restrictions in connection
with the proposed services that will be provided under the Mitchell Operating Agreement.
Granting the requested waivers will not result in harm to captive customers, and is consistent
with the Commission’s decision in a number of recent cases involving similar sets of facts. As
noted carlicr, this Request closcly tracks the June 28 Waiver Request as it relates to APCo’s
operation of the Philip Sporn Plant, which, as a result of the Corporate Reorganization, will be
jointly owned by APCo and AEP Generating Resources.

* 1. CORRESPONDENCE AND COMMUNICATIONS
Applicants request that correspondence and communications related to this proceeding be

served on the following persons:

John C. Crespo Steven J. Ross
Deputy General Counsel Viet H. Ngo
Regulatory Services STEPTOE & JOHNSON LLP
American Electric Power Service 1330 Connecticut Avenue, N.W,
Corporation Washington, D.C. 20036
1 Riverside Plaza (202) 429-6279
Columbus, OH 43214 sross@steptoe.com
(614) 716-3727 vngo@steptoe.com
Jjecrespo@aep.com
Chad Heitmeyer
Regulatory Case Manager

American Electric Power
Service Corporation

I Riverside Plaza

Columbus, OH 43215

(614) 716-3303

caheitmeyer@aep.com

? The Mitchell Operating Agreement is contemporaneously being submitted for the
Commission's acceptance in a companion Section 205 filing.



A copy of this Request has been served upon each of the state utility commissions with
jurisdiction over the AEP East Operating Companies and will be posted on AEPs website at:

http://www.aep.com/investorleurrentRegulatoryActivity/regulatorylferc.aspx

IV. BACKGROUND
A. Description of the Applicants and Related Parties
1. AEP and AEPSC

American Electric Power Company, Inc. (*AEP") is a multi-state electric utility holding
company system whose operating companies provide electric service at wholesale and retail in
parts of eleven states. Those AEP operating companies that are located within the footprint of
PJM Interconnection, L.L.C. (“PJM”) are referred to as the “AEP East Operating Companies.”
AEP also has four other operating companies thet are located in the Southwest Power Pool
(“SPP”) and the Electric Reliability Council of Texas (“ERCOT") (referred to as the “AEP West
Operating Companies”).'° However, the AEP West Operating Companies are not affected by the
Corporate Reorganization or by this Request.

AEPSC is a service company that provides management and professional services to AEP
and its utility operating' subsidiaries, including accounting, administrative, information systems,
engineering, financial, legal, maintenance and other services at cost. AEPSC also performs

various marketing, generation dispatch, outage and maintenance coordination, fuel procurement,

1 The AEP operating companies that are located within the SPP footprint are referred to
as the “AEP SPP” companies: Southwestern Electric Power Company serves customers in
Arkansas, Louisiana, and the SPP portion of Texas, and Public Service Campany of Oklahoma
serves customers in Oklahoma. AEP Texas Central Company and AEP Texas North Company
serve customers in the ERCOT portion of Texas. PJM and SPP are Commission-approved
Regional Transmission Organizations (“RTOs"), and the AEP East and AEP SPP companies
have transferred functional control of their transmission facilities to PJM and SPP, respectively.
AEP utilities in ERCOT have transferred functional control of their transmission facilities to the
ERCOT RTO.



and power-related risk management and trading activities on behalf of the AEP East Operating

Companies.!!

B. KPCo

KPCo is a public utility that engages in the generation, transmission, and distribution of
electric power in Kentucky. KPCo serves about 173,000 retail customers in eastern Kentucky.
KPCo makes sales to two wholesale customers under cost-based formula rate agreements. "

KPCo’s total owned generating capacity is currently about 1,080 MW.

C. AEP Generation Resources

AEP Generation Resources is an indirect, wholly-owned subsidiary of AEP. AEP
Generation Resources was formed on December 8, 2011, as a direct subsidiary of Ohio Power
for the purposes of owning and operating the generating assets of Ohio Power. Pursuant to the
Corporate Reorganization, AEP Generation Resources will own the generating facilities

currently owned by Ohio Power as a stand-alone generating company (other than the Mitchell

'! AEPSC also provides similar services for the AEP West Operating Companies. In the
provision of these services to its public utility affiliates, AEPSC charges its costs consistent the
Commission’s affiliate pricing rules. See 18 C.F.R. § 35:44(b)(3) (a franchised public utility
with captive customers or that owns or provides transmission service over jurisdictional facilities
may only purchase or receive non-power goods and services from a centralized service company
at cost); see also Cross-Subsidization Restrictions on Affiliate Transactions, Order No. 707,
FERC Stats. & Regs. 31,264 at P 72, order on reh’g, Order No. 707-A, FERC Stats. & Regs.
131,272 (2008).

12 KPCo’s wholesale cost-based formula agreements are with the City of Olive Hill,
Kentucky City and the City of Vanceburg, Kentucky. The City of Olive Hill agreement is KPCo
Rate Schedule 52, which was initially accepted for filing by letter order on January 25, 2006, in
Docket No. ER06-358. The City of Vanceburg agreement is KPCo Rate Schedule 51, which was
initially accepted for filing by letter order on January 25, 2006, in Docket No. ER06-340. Under
the Commission’s regulations, KPCo is a franchised public utility with captive customers and its
interactions with AEP Generation Resources are subject to the Commission’s affiliate
restrictions codified at 18 C.F.R. § 35.39,



Plant and the Amos Unit No. 3, interests in which will be transferred to KPCo and APCo,
respectively). AEP Generation Resources will own approximately 10,000 MW of generation.
Although AEP Generation Resources will not be a traditional franchised public utility with

* captive customers, it will have a contractual obligation to supply capacity and energy to Ohio
Power through May 31, 2015, to enable Ohio Power to provide service to retail customers who
are not served by alternative retail electric service providers.

Upon closing of the proposed Corporate Reorganization, AEP Generation Resources will
be an indirect, wholly-owned subsidiary of AEP, but it will no longer be in the chain of
ownership of Ohio Power. Thus, the Corporate Reorganization will achieve structural corporate
separation of Ohio Power’s generation and marketing businesses from its transmiss%on and
distributlon businesses. AEP Generation Resources will be part of the AEP corporate family,
and it and its utility affiliates will obtain certain corporate services from AEPSC, consistent with
the Commission's applicable affiliate restrictions, except to the extent the Commission has

granted a waiver therefrom.,

V. THE MITCHELL OPERATING AGREEMENT

The Mitchell Operating Agreement, which is proposed to become effective on January 1,
2014, sets forth the terms under which KPCo will operate and maintain the Mitchell Plant, and
AEPSC (as agent for KPCo and AEP Generation Resources) will provide various services to the
owners.

The Mitchell Operating Agreement sets out KPCo’s and AEPSC’s respective functions,
including their obligations to operate and maintain the plant in accordance with good utility
practices, to maintain the necessary books, records, and joint bank accounts for transactions

involving the Mitchell Plant, and to prepare statements detailing for AEP Generation Resources



the monthly costs associated with opcrating and maintaining the plant.!* The Mitchell Operating
Agreement also provides for the apportionment of capacity and energy between KPCo and AEP
Generation Resources.” Italso provides that each party will independently dispatch its share of
generating capacity in the Mitchell Plant.®

The Mitchell Operating Agreement sets forth each party’s responsibilities and obligations
for the costs of installing additional or replacement components at the plant. It specifies
generally that the cost of facilities for jointly-owned property will be allocated in accordance
with the ratio of each owner’s ownership interest.'®

The Mitchell Operating Agreement provides that KPCo will operate and maintain the
Mitchell Plant in accordance with good utility practice. In this regard, KPCo may obtain such
materials, labor, and other services as it deems necessary In connection with the performance of

.

its functions under the agreement.!”

Those KPCo employees performing services at the Mitchell
Plant will be field and maintenance personnel and they will not be engaged in the wholesale
marketing function or have any marketing responsibilities.

Under the Mitchell Operating Agreement, there will be an Operating Committee
consisting of representatives of each owner and AEPSC, as 'agem. The Operating Committee
will have the following responsibilities: (a) review and approval of annual budgets and operating
plans, including determination of the emission allowances required to be acquired by the owners;

(b) establishment of dispatch and unit commitment procedures; (c) establishment of

13 See §1 of the Mitchell Operating Agreement.
¥1d., §§ 2, 7.6.

51d,§23.

6 1d., § 3.

1., § 1.5.



communication and coordination protocols with respect to Mitchell Plant capacity availability,
fuel-firing options, scheduling of the generating capacity, including scheduling of outages or
maintenance, repairs, equipment replacements, inspections, and other foreseeable cause of
outages, as well as the return of any unit to availability following an unplanned outage;

(d) decisions on capital expenditures; (e) determination of changes in unit capability and
retirement(s); (f) establishment of billing procedures; (g) approval of fuel specifications, material
contracts for fuel, transportation, and consumables, and establishment of procurement rights and
procedures if an owner elects to purchase fuel for its own interest; (h) review and approval of
changes to the Mitchell Plant operating procedures; (i) plans to comply with environmental laws
and other regulations, ordinances, and permits; and (j) other duties as assigned by agreement of
the owners of the Mitchell Plant.'* The Operating Committee will meet at least annually.'”
Decisions by the Operating Committee must be agreed to by KPCo and AEP Generation
Resources. .

It is important to note that KPCo and AEP Generation Resources each will have sole
responsibility for marketing its share of the output of Mitchell Plant. In other words, there will
be no joint marketing and neither party will share marketing information or personnel with the
other party, as AEPSC (as agent for KPCo) and AEP Generation Resources will separately
communicate with PJM to bid their respective shares of the output from the Mitchell Plant into

the PJM markets. KPCo and AEP Generation Resources will not share personnel who create

B .57,
¥id,§7.3.
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economic dispatch schedules, and they are not secking a waiver of the separation of functions
requirement with respect to economic dispatch.?’

As relevant to this Request, AEPSC will be engaged in the procurement of fuel and fuel
deliveries for the Mitchell Plant.' The Mitchell Operating Agreement provides for KPCo and
AEPSC to establish and maintain sufficient coal stock piles to provide adequate fuel reserves for
normal operations, and for the owners to make monthly investments in the common coal stock
piles?? KPCo's and AEP Generation Resources’ respective shares of the investment in the
common coal stock piles will be proportionate to their ownership shares in the Mitchell Plant.

The Mitchell Operating Agreement apportions the station costs, including fue! expenses,
between KPCo and AEP Generation Resources.?® For example, KPCo's and AEP Generation
Resources’ respective shares of the monthly costs of the fuel consumed at the Mitchell Plant will
be proportionate to their dispatch in each month. KPCo and AEP Generation Resources will
each incur the same monthly unit cost for its allocated share of fuel (including the cost of

transportation). In other words, each party will incur exactly the same monthly per unit cost of

% See Entergy Services, Inc., 136 FERC § 61,218 at n.17 (2011) (“Entergy™) (noting that
there is no need to seek a waiver of the separation of functions requirements when there is no
proposed sharing of personnel who create economic dispatch schedules). Section 7.6 of the
Mitchell Opcrating Agreement provides for an alterate set of procedures under which one party
may call on the capacity that the other party has not committed to schedule. That section
expressly provides, however, that the parties will not implement this arrangement until the
Operating Committee has agreed upon specific procedures and the parties have obtained the
regulatory approvals or waivers necessary for this dispatch arrangement. KPCo and AEP
Generating Resources will not implement the dispatch provisions in Section 7.6 without first
obtaining the Commission’s authorization.

! Mitchell Operating Agreement at § 5. Section 5.1 provides, however, that an owner
may exercise its right to directly purchase fuel and make transportation arrangements on its own
behalf. Ifan owner exercised that right, AEPSC would no longer provide a shared fuel
procurement service for the Mitchell Plant.

21d,§5.1.
B, §6. °
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fuel thereby ensuring that lower-cost fuel cannot be allocated to AEP Generation Resources.!
The Mitchell Operating Agreement also apportions the monthly operating and maintenance costs

in accordance with the ownership interests (which will be 50/50).%

VI. REQUESTED WAIVERS RELATED TO THE JOINTLY-OWNED MITCHELL
PLANT

The Commission’s affiliate rules provide that to the maximum extent practical, the -
employees of a market-regulated power sales affiliate must operate separately from the '
;:mployees of any affiliated franchised public utility with captive customers.® The Commission,
however, permits franchised public utilities with captive customers and their market-regulated
power sales affiliates to share certain employees, namely support employees, field and
maintenance employees, senior officers, and boards of directors, provided that such employees

are not engaged in wholesale marketing functions.*” With respect to employees who are engaged

*1d, §6.1(a).
B, §6.
% 18 CF.R. § 35.39(c) (2013).

2718 CF.R. § 35.39(c)(ii). The Commission has clarified that “support employees”
include legal, accounting, human resources, travel, information technology, and risk
management personnel. Market-Based Rates for Wholesale Sales of Electric Energy, Capacity
and Ancillary Services by Public Utilities, Order No. 697, FERC Stats. & Regs. § 31,252 at
P 564 (2007); order on clarification, 121 FERC { 61,260 (2007); order on reh’g, Order No. 697-
A, FERC Stats. & Regs. 7 31,268 at P 256 (2008); order on reh’g, Order No. 697-B, FERC
Stats. & Regs. 31,285 (2008); order on reh’g, Order No. 697-C, FERC Stats. & Regs. § 31,291
(2009); order on reh’g, Order No. 697-D, FERC Stats. & Regs. 31,305 (2010), order on
clarification, 131 FERC { 61,021 (2010); order denying reh’g, 134 FERC 61,046 (2011); afi’d
sub nom. Montana Consumer Counsel v. FERC, 659 F.3d 910 (9th Cir. 2011). The Commission
has further clarified that field and maintenance employees include technical and engineering
personnel engaged in generation-related activities, provided that such employees do not
themselves (1) buy or sell energy; (2) make economic dispatch decisions; (3) determine (as
opposed to implement) outage schedules; or (4) engage in power marketing activities. Order No.
697-A at P 251. The Commission has also stated that utilities may share employees and
supervisors who have the authority to curtail or stop the operation of generation facilities solely
for operational reasons, including emergency forced outages. Id. at P 253.

N\
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in fuel procurement, outage scheduling, economic dispatch, and resource planning, the
Commission stated that it will consider requests for waiver on a case-by-case basis.”® Because
1 the Mitchell Plant will be jointly owned by KPCo and AEP Generation Resources, with each
holding an undivided 50 percent interest, Applicants are seeking limited waiver of affiliate
restrictions in connection with the operations of the Mitchell Plant2® As discussed below, the
waiver is consistent with waivers that the Commission previously granted under similar

circumstances.

1. Request for Waiver of Restrictions Against the Sharing of Employees
and Market Information and the Asymmetrical Pricing Rule

As noted above, under the Mitchell Operating Agreement, KPCo employees will provide
O&M services to the Mitchell Plant. For these services, KPCo proposes to charge AEP
Generation Resources its fully loaded costs. Further, there will be an Operating Committee that
will have certain responsibilities as discussed above. Notably, members of the Operating
Committee will be senior managers of AEPSC, KPCo, and AEP Generation Resources, who will
not have any day-to-day responsibility for wholesale marketing functions. In carrying out their
ilities under the Mitchcli Operating Agreement, the Operating Committee necessarily

will discuss key operational matters relating to the Mitchell Plant, and there exists the potential

for the exchange of what could be deemed “market information,” such as outage schedules and -

28 See Market-Based Rates for Wholesale Sales of Elec. Energy, Capacity, and Ancillary
Servs. by Pub, Utlls., 134 FERC § 61,046 at PP 22-24 (2011), rel'g denled, 143 FERC { 61,126
(2013); Market-Based Rate Affiliate Restrictions, 134 FERC § 61,047 at P 28 (2011), reh’g
denled, 143 FERC § 61,127 (2013).

¥ In the June 28 Waiver Request, AEPSC requested waiver of the Commission’s affiliate
restrictions so as to permit AEPSC to perform certain outage functions on behalf of the AEP East
Operating Companies and AEP Generation Resources. If the Commission grants that request,
the outage planning for the Mitchell Plant would be subject to the procedures proposed in the
June 28 Waiver Request.
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the cost of fuel to be procured for the plant.® The Operating Committee will not be discussing
the actual marketing of the output of the owners’ respective interests in the plant,

The KPCo and AEPSC employees who will provide services to the Mitchell Plant,
including O&M services, will be technical/engineering personnel and will not be engaged in
marketing functions or have marketing responsibilities. Thus, the proposed sharing of these
personnel is permitted under Commission's regulations and precedent. Similarly, to the extent
that the members of the Operating Committee are senior managers of KPCo and AEP Generation
Resources, they will not have day-to-day responsibility for marketing functions. As such, the
sharing of information that could be deemed “market information” among those Operating
Committee members should be permitted under 18 C.F.R. § 35.39(d)(2). To the extent that the
Operating Committee includes KPCo and/or AEP Generation Resources employees who are not
“senior managers,” however, Applicants seek waiver of the Commission’s affiliate restrictions to
enable those employees to access the information that necessarily would be shared in connection
with the joint ownership of the Mitchell Plant and implementation of the Mitchell Operating
Agreement.’! Again, any such employees will not be marketing employees or have marketing
responsibilities,

The Commission has granted similar waiver requests in several other cases. For
cxample, in Cleco Power LLC, 130 FERC § 61,102 (2010) (“Cleco Power"), the Commission

waived certain affiliate restrictions in order to allow joint operations of a generating plant co-

30 Moreover, any AEP Generation Resources employees who are on-site at the Mitchell
Plant naturally will be aware of which units are running or not running.

3! Applicants further request that, based on the same rationale and subject to the same
restrictions, representatives of AEP Generation Resources be permitted to have access to plant
operation and maintenance information ahead of the actual closing in order for them to be
prepared to assume ownership upon the closing.
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owned by a franchised public utility with captive customers and its market-regulated power sales
affiliate. Specifically, the Commission granted, among other things, a waiver to allow the
sharing of certain employces who would perform operation and maintenance services at the
generation plant.

The Commission also granted the request for a waiver of the restrictions on information
sharing. The Commission based its decision to grant these waivers on the “conjoined nature of
the facilities,” namely the fact that the co-owned units were located close to each other and “each
power block depends on the common facilities, maintenance outages must be coordinated, and
such coordination would most efficiently be bcrformcd by [the franchised public utility’s]

employees.™

The Commission added that the waivers were consistent with its precedent to
“grant waiver of the market-based rate code of conduct's information sharing restrictions for the
limited purpose of allowing the continued sharing of informati;Jn to the extent necessary to
manage the physical operations at conjoined facilities, and to allow practical and efficient
operation of the conjoined facilities.”>> The Commission has granted similar waiver requests

involving conjoined fecilities, and should do so here, as the rationale in these cases applies with

equal force to the Mitchell Plant. ¥

3 Cleco Power at P 22.
B Id atP23n.38.

* See, e.g., FirstEnergy Corp., 136 FERC § 61,216 at PP 15-17 (2011) (“FirstEncrgy”)
(granting waiver of the separation of functions requirements and the information sharing
requirements to allow the sharing of outage scheduling, fuel procurement and economic dispatch
at certain jointly-owned gencrating units); Entergy at P 26 (granting waiver of the scparation of
functions requirements and the information sharing requirements in connection with certain
Jointly-owned fossil fuel generating units); and Allegheny Energy, Inc., 119 FERC § 61,025 at P
20 (2007) (“Allegheny Energy™) (recognizing the need for practical and efficient operation of
conjoined facilities in granting waiver of a utility’s market-based rate code of conduct).
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Applicants also seek waiver of the asymmetrical pricing rule related to the provision of
O&M services to be provided by KPCo on behalf of AEP Generation Resources. Under Section
35.39(e)(1) of the Commission’s regulations, the provision of non-power goods or services by a
franchised public utility with captive customers to a market-regulated power sales affiliate must
be at the higher of cost or market price. KPCo secks to charge AEP Generation Resources its
fully-allocated cost of service but, as discussed below, Applicants submit that. using at-cost
pricing will not give rise to inappropriate cross-subsidization concerns that would harm captive
customers.

First, KPCo does not provide generation-related O&M services to third parties.”® Thus, it
cannot be said that KPCo will be foregoing profits that it could earn from third parties when it
provides such services to AEP Generation Resources at cost. In Order No. 707-A, the
Commission stated that there would be no foregone profits from selling at cost, even where
market prices are higher, where the utility is not providing these goods or services to non-
affiliates.” Morcover, because of the co-owned nature of the Mitchell Plant (with each party
having an undivided 50 percent interest), it is’not practicable to have two different groups
provide O&M.

The waiver request is consistent with the Commission’s granting of a similar waiver
request in Cleco Power, which allowed the franchised public utility with captive customers to
provide O&M services to its market-regulated power sales affiliate at its fully allocated cost of

service. The Commission conditioned the waiver on the requirement that the franchised public

3 KPCo provides very limited O&M services at certain transmission and distribution
customers’ substations.

3 Order No. 707-A, FERC Stats. & Regs. 31,272 at P 28; see also National Grid USA,
133 FERC 1 61,241 at P 37 (2010); Cleco Power at P 24.
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utility does not offer market-priced O&M services to third parties, and therefore would not
forego any profits due to a higher market price for such services.>” With that condition, the
Commission found that granting the limited waiver would not harm captive customers. The facts

are similar here, and the Commission should grant the requested waiver for the same reasons.

2. Waiver Request for AEPSC to Procure Fuel for the Jointly Owned
Mitchell Plant

Applicants seek a waiver of the Commission’s affiliate restrictions so as to Rcrmit
AEPSC to procure fuel for the Mitchell Plant on behalf of the two co-owners.?® This is
especially appropriate because each co-owner has an undivided 50 percent interest in the
Mitchell Plant, as opposed to ownership interests in discrete generating units.

The Commission has explained that its concern with joint fuel procurement is the
possibility that the shared personnel may have the incentive to allocate purchases of lowcr-pric;d
fucl to the market-regulated power sales affiliate while allocating purchases of higher-priced fuel
supplies to the franchised public utility.?’ As discussed below, this scenario will not occur
because, under the Mitchell Operating Agreement, for as long as AEPSC procures fuel on behalf
of the co-owners, KPCo and AEP Generation Resources will incur the same monthly per unit
fuel cost. Section 6.1(a) of the Mitchell Operating Agreement expressly provides that “Each
Owner’s average fuel cost will be the same, and receipts and inventory available for

consumption amounts will be allocated to each Owner based on monthly usage.”

37 Cleco Power at P 24.

3% As noted above, § 5.1 of the Mitchell Operating Agreement provides each owner the
right to directly purchase fuel and make transportation arrangements on its own behalf.

¥ See Market-Based Rates Jor Wholesale Sales of Electric Energy, Capacity and
Ancillary Services by Public Utilities, 131 FERC 7 61,021 at P 42 (2010).
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The Mitchell Plant currently operates with two coal piles (high sulfur and low sulfur) to
supply the two generating units at the plant. While AEPSC procures fuel for the Mitchell Plant,
the on-hand inventory in each coal pile will have one per-unit cost that will be calculated by
taking an average of the costs of the various prior loads of coal deliveries that make up the total
coal inventory in each pile. On a monthly basis, additional loads of coal will be delivered to
Mitchell Plant in order to maintain the inventory at a certain level adequate to meet the needs of
the Mitchell Plant. The monthly per unit cost of coal at the Mitchell Plant is calculated by
averaging the cost of the on-hand inventory and the costs of the monthly deliveries.*® A similar
calculation will apply to the pricing of fuel oil. While AEPSC procures fuel for the Mitchell
Plant, KPCo and AEP Generation Resources will incur the same per unit fuel cost, which
protects captive customers against the possibility of cheaper fuel being diverted to AEP
Generation Resources at the expense of KPCo's captive customers. Allowing AEPSC to
perform the fuel ﬁrocuremcnt function for the jointly-owned Mitche!l Plant should benefit
KPCo’s captive customers by reducing costs, as joint procurement enhances both KPCo’s and
AEP Generation Resources’ leverage in contra;:t negotiations with respect to fuel for the
Mitchell Plant because the amount of gene.rating capacity that needs fuel is doubled.

The employees who will be engaged in joint fuel procurement for the Mitchell Plant on
behalf of KPCo and AEP Generation Resources will be AEPSC employees who will not be

involved in or have responsibility for marketing the output of the Mitchell Plant. The AEPSC

0 AEP notes that because the co-owners undoubtedly will consume different quantities of
coal each month based upon their energy production, their annualized average per unit cost of
coal burned (as shown on FERC Form 1, for example) necessarily will differ. This is because
the annual per unit cost is a weighted average that reflects the monthly per unit cost (which will
not vary between the co:bwncrs) and the total quantity of coal consumed each month (which
undoubtedly will vary).
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personnel responsible for these functions will undergo training on the affiliate restrictions,
including the no-conduit rule.

If the Commission grants the waiver request and allows AEPSC to perform the fuel
procurement function for both KPCo and AEP Generation Resources, captive customers will not
be harmed, because KPCo and AEP Generation Resources will incur the same monthly per unit
coal cost. As such, there is no potential for affiliate abuse resulting in harm to captive customers.
Morcovcr, granting the waiver request is fully consistent with the Commission’s granting of
similar waiver requests in a number of recent cases. AEPSC seeks the same waiver that the
Commission has granted to a number of other public utilities to allow the sharing of fisel
procurement between franchised public utilitics with captive customers and their market-
regulated power sales affiliates under similar circumstances. For instance, in F ir.s:lEnerg}', the
Commission granted a waiver request and allowed the FirstEnergy companies to share the fuel
procurement function with respect to certain jointly-owned generating facilities. In so doing, the
Commission relied on, among other things, FirstEnergy’s representation that joint procurement
will protect “captive customers against the possibility of cheaper fuel being diverted to one of
Mon Power’s market-regulated affiliates at the expense of Mon Power's captive retail
customers.”*! The Commission also said that “joint fuel procurement will enhance the
FirstEnergy Companies’ ability to obtain favorable terms when negotiating with fuel suppliers
and will promote economies of scale.””* In several other cases, the Commission has granted
waiver and allowed joint fuel procurement, See, e.g., E;zrergy at f.’P 26-27 (granting waivers to

permit, among other things, the sharing of the fuel procurement function for certain jointly-

.

4 FirstEnergy at P 15,
2.
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owned generating units); Florida Power & Light Co., 136 FERC § 61,217 at PP 22, 25 (201 1);

and Virginia Electric and Power Co., 136 FERC Y 61,215 at PP 29-31 (201 1). Again, the

rationale in these cases is fully applicable to the Mitchell Plant.

VII. CONCLUSION

For the reasons stated herein, Applicants request that the Commission grant the requested

waivers of the affiliate restrictions discussed herein related to the operation of the Mitchell Plant.

Granting such waivers will not harm captive customers but will benefit KPCo’s captive

customers. Applicants respectfully request Commission action on or before Monday, December

16,2013, to enable an orderly closing on December 31, 2013.

Washington, D.C.
October 15, 2013

Respectfully submitted,

Is/

John C. Crespo

Deputy General Counsel
Regulatory Services

American Electric Power
Service Corporation

I Riverside Plaza

Columbus, Ohio 43215

Steven J. Ross

Viet H. Ngo

STEPTOE & JOHNSON LLP
1330 Connecticut Ave., N.W.
Washington, DC 20036

Attorneys for American Electric Power
Service Corporation
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The Honorable Kimberly D. Bose

Secretary

Federal Energy Regulatory Commission

888 First Street, N.E.

Washington, D.C. 20426

Re:  Appalachian Power Company
Docket No. ER13-238-00_
Kentucky Power Company
Docket No. ER13-239-00_
AEP Generation Resources Inc.
Docket No. ER14- -000

Dear Secretary Bose:

American Electric Power Service Corporation (“AEPSC”), on behalf of Appalachian
Power Company (“APCo"), Kentucky Power Company (“KPCo”), and AEP Generation
Resources Inc. (“AEP Generation Resources") (AEPSC, APCo, KPCo, and AEP Generation
Resources collectively may be referred to as “AEP™), hereby submits (i) APCo’s withdrawal of
its rate schedule and corresponding Tariff Record ID for the Mitchell Plant Operating Agreement
among APCo, KPCo, and AEPSC (“Mitchell Agreement”), and (ii) KPCo’'s filing of a revised
rate schedule and corresponding Tariff Record [D for the Mitchell Plant Operating Agreement
among KPCo, AEP Generation Resources, and AEPSC (“Superseding Mitchell Agreement”).
AEPSC respectfully requests that the Commission accept the Superseding Mitchell Agreement
for filing and permit it to become effective on January 1, 2014. As discussed herein, AEPSC
respectfully requests the Commission to issue an order accepting this filing by Monday,
December 16, 2013, in order to allow AEP to implement a comprehensive corporate
reorganization as required under the State of Ohio’s laws on December 31, 2013,
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This filing includes the following documents in addition to the relevant Tariff Records:!

1. . Attachment A - Clean Tariff Attachment for the Superseding Mitchell Operating
Agreement (KPCo Rate Schedule No. 303); and .

S Attachment B - Certificate of Concurrence signed on behalf of AEP Generation
Resources.

L BACKGROUND

As described in detail in a Federal Power Act (“FPA™) Section 203? application that
AEPSC submitted in Docket No. EC13-26-000 on Octaber 31, 2012, the Public Utilities
Commission of Ohio approved a comprchensive restructuring of AEP's Ohibo utility affiliate,
Ohio Power Company (“Ohio Power”). Among other things, that restructuring provides for
Ohio Power to separate its generation facilities from its transmission and distribution facilities.
In a separate Section 203 application filed on that same date in Docket No, EC13-28-000, APCo,
KPCo, and AEP Generation Resources sought authority for (i) APCo to obtain from AEP
Generation Resources Ohio Power’s former interest in Unit No. 3 of the John E. Amos Plant and
appurtenant interconnection facilities (“Amos Plant™) (APCo already owns an interest in Amos
Unit No. 3) and an 50 percent undivided interest in the Mitchell Power Generating Facility and
appurtenant interconnection facilities (“Mitchell Plant")’, and (ii) KPCo to obtain from AEP
Generation Resources the remaining 50 percent undivided interest in the Mitchell Plant. The
Commission approved both of thesc applications on April 29, 20134

In connection with these Section 203 applications, AEPSC also submitted for filing under
FPA Section 205° the Mitchell Agreement, pursuant to which APCo was to operate the Mitchell
Plant, and the Sporn Plant Operating Agreement among APCo, AEP Generation Resources, and
AEPSC (“Sporn Agreement”), under which APCo will operate the units at the Philip Sporn Plant
(“Spom Plant”).® Those filings currently are pending before the Commission in Docket Nos.
ER13-238-000, ER13-239-000, and ER13-240-000.

! The same filing is being submitted in two Tariff IDs, so the relevant Tariff Records will
vary with each of the two filings. Each of these filings will include Attachments A and B for
convenience of the reviewer.

218 U.S.C. § 824b (2006).

3 The Mitchell Plant consists of two 800,000 kW coal-fired units located in Moundsville,
West Virginia.

4 See Ohio Power Co., 143 FERC { 61,075 (2013), reh'g pending; Appalachian Power
Co.. 143 FERC § 61,074 (2013).

5 18 U.S.C. § 824d (2006).

® Those units are four 150,000 kW coal-fired units (Sporn Unit Nos. 1-4) and one
450,000 kW coal-fired unit (Sporn Unit No. 5). APCo owns Sporn Unit Nos. | and 3, and AEP
Generation Resources will own Spom Unit Nos. 2, 4, and 5, although Spomn Unit No. 5 was
retired on February 13,2012,
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On July 31, 2013, the State Corporation Commission of Virginia (“Virginia
Commission™) issued an order which, among other things, approvcd APCo’s acquisition of a
two-thirds undivided interest in Unit No. 3 at the Amos station; however, the Vlrgnma
Commission denied APCo’s request to acquire a 50 percent undivided interest in the Mitchell
Plant.” On October 7, 2013, the Kentucky Public Service Commission issued an order
authorizing KPCo's acquisition of an undivided 50 percent interest in the Mitchell Plant®

As a result of the Virginia Commission's ruling, which had the effect of modifying
AEP’s proposed corporate reorganization, AEP Generation Resources will retain the 50 percent
undivided interest in the Mitchell Plant. Thus, upon consummation of the transactions, APCo
will own and operate the entirety of the Amos Plant, and APCo will continue to own Sporn Unit
Nos. 1 and 3 and serve as the operator of the Sporn Plant pursuant to the terms of the Sporn
Agreement as filed with the Commission on October 31, 2012, However, KPCo and AEP
Generation Resources (rather than APCo) each will own a 50 percent undivided interest in the
Mitchell Plant, and KPCo will operate the Mitchell Plant under the terms and conditions of the
Superseding Mitchell Agreement. Accordingly, AEPSC hereby requests authority to withdraw
the Mitchell Agreement originally filed on October 31, 2012, and replace it with the Superseding
Mitchell Agreement, which is discussed in more dctall below.’

II.  DISCUSSION

The Superseding Mitchell Agreement is similar to the Sporn Agreement and, in many
respects, the Mitchell Agreement as originally filed, with most of the changes simply reflecting
the change from APCo to KPCo as the plant operator. For example, Article One of the
Superseding Mitchell Agreement sets out KPCo's and AEPSC’s functions,'® including their
obligations to operate and maintain the plant in accordance with good utility practices, to
maintain the necessary books, records, and joint bank accounts for transactions involving the
Mitchell Plant, and to prepare statements detailing for AEP Generation Resources the monthly
costs associated with operatlng and maintaining the plant. Article Two provides for the
apportionment of capacity and energy between KPCo and AEP Generation Resources. Section

? Virginia State Co'rporation Commission, Case No. PUE-2012-00141, Order (July 31,
2013); available at: www.scc.virginia.gov/case/e-notice/ne130057.pdf As of the date of this
filing, the Public Service Commission of West Virginia has not yet acted on APCo’s request for
authorization to acquire interests in the Amos Plant and the Mitchell Plant, but its ruling will not
change the fact that, as a result of the Virginia Commission’s ruling, APCo will not be acquiring
an interest in the Mitchell Plant on December 31, 2013,

s Kentucky Public Service Commission, Case No. 2012-00578 (October 7, 2013);
available at: http://psc.ky.gov/order_vault/Orders_2013/201200578_10072013.pdf

9 AEPSC, on behalf of KPCo and AEP Generation Resources, is contemporaneously
submitting a filing seeking waivers of certain affiliate restrictions in connection with the
proposed operations of the Mitchell Plant provided for in the Superseding Mitchell Agreement.

1 Under the Superseding Mitchell Agreement, AEPSC provide will provide services that
support the safe and efficient operation and maintenance of the Mitchell Plant.
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2.3 provides that in each hour, the parties will share the units’ minimum load responsibilities in
proportion to their ownership interests, and that each owner will independently dispatch its share
of the capacity between minimum and full load."

Article Three details each owner's responsibilities and obligations for the costs of
installing additional or replacement facilities at the plant, and specifies generally that the cost of
facilities for jointly-owned property will be allocated in accordance with the ratio of each
owner’s ownership interest. Article Four discusses the owners® working capital requirements.
Article Five provides for KPCo and AEPSC to establish and maintain sufficient coal stock piles
to provide adequate fuel reserves for normal operations, and for the owners to make monthly
Investments in the common coal stock piles. KPCo's and AEP Generation Resources’ respective
shares of the investment in the common coal stock piles will be proportionate to their ownership
shares in the Mitchell Plant. This article further provides the right to each owner to directly
purchase fuel supplies and arrange transportation, subject to approval of procedures by the
Operating Committee (discussed below as to Article Seven),

Article Six apportions the station costs, including fuel expenses (unless an owner
exercises its right to difectly purchase fuel on its own behalf), between KPCo and AEP
Generation Resources. For example, KPCo's and AEP Generation Resources’ respective shares
of the monthly costs of the fuel consumed at the Mitchell Plant will be proportionate to their
dispatch in each month. It is important to note that as long as KPCo is responsible for procuring
fucl for the Mitchell Plant, thc monthly per unit cost of coal and fuel oil will be the same for
KPCo and AEP Generation Resources; i.e., each party will incur exactly the same monthly per
unit cost of fuel thereby ensuring that lower-cost fuel cannot be allocated to AEP Generation
Resources. Article Six also apportions the monthly operating and maintenance costs in
accordance with the ownership interests (which will be 50/50).

Article Seven provides for the Operating Committee, consisting of representatives of
each owner and AEPSC, as agent. Decisions by the Operating Committee must be agreed to by
KPCo and AEP Generation Resources. The Operating Committee’s responsibilities include:
(a) review and approval of annual budgets and operating plans, including determination of the
emission allowances required to be acquired by the owners; (b) establishment of dispatch and
unit commitment procedures, (c) establishment of communication and eoordination protacols
with respect to Mitchell Plant capacity availability, fuel-firing options, scheduling of the
generating capacity, including scheduling of outages or maintenance, repairs, equipment
replacements, inspections, and other foreseeable cause of outages, as well as the return to
availability following an unplanned outage, (d) decisions on capital expenditures,

(e) determinations on changes in unit capability and retirement(s), (f) establishment of billing

1! Section 7.6 provides for an alternate set of procedures under which one party may call
on the capacity that the other party has not committed to schedule. That scction expressly
provides, however, that the parties will not implement this arrangement until the Operating
Committee has agreed upon specific procedures and the parties have obtained the regulatory
approvals or waivers necessary for this dispatch arrangement. KPCo and AEP Generating
Resources will not implement the dispatch provisions in Section 7.6 without first obtaining the
Commission's authorization.
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procedures, (g) approval of fuel specifications, material contracts for fuel, transportation, and
consumables, and establishment of procurement rights and procedures if an owner elects to
purchase fuel for its own interest, (h) review and approval of changes to the Mitchell Plant
operating procedures, (i) plans to comply with environmental laws and other regulations,
ordinances, and permits, and (j) other duties as assigned by agreement of the co-owners of the
Mitchell Plant. Article Seven also includes provisions addressing emission allowances, as well
as capital repairs and improvements.

As with the original Mitchell Agreement, the remaining articles of the Superseding
Mitchell Agreement include standard contract provisions addressing, among other things,
compliance with regulatory requirements, limitations on liability, assignment, and dispute
resolution, and essentially are unchanged from the original Mitchell Agreement.

III. GENERAL FILING INFORMATION

In compliance with the requirements of 18 C.F.R. § 35.13, AEPSC states as follows:

A. Gencral Information — 18 C.F.R. § 35.13(b)

The documents provided with this filing include this Transmittal Letter and the materials
listed above. The persons upon whom this filing has been served are set out below in Section IV.
A description of and the reasons for the rate changes proposed are discussed in this Transmittal
Letter. AEPSC further states that there are no costs in the agreements that have been alleged or
judged in any administrative or judicial proceeding to be illegal, duplicative, or unnecessary
costs that are demonstrably the product of discriminatory employment practices.

B. Cost of Service Information

AEPSC requests waiver of those provisions in Section 35.13 that would require AEPSC
to submit cost-of-service data. The Superseding Mitchell Agreement provides for the plant
owners to incur the actual operating and maintenance costs, fuel and fuel handling expenses, and
capital costs incurred for the installation of new or replacement facilities at the plants. Ina
companion filing being submitted today, AEP is seeking a limited waiver of certain affiliate
restrictions adopted in Order No. 707' to enable KPCo to charge AEP Generation Resources its
share of KPCo’s actual cost of operating and maintaining the Mitchell Plant, and to jointly
procure fuel for the plant (unless either owner exercises its right to directly purchase fuel and
arrange transportation).

C. Effective Date

AEPSC requests waiver of Section 35.3 to permit the Superseding Mitchell Agreement to
become effective upon the closing of the Ohio restructuring transaction and the asset transfer
transaction involving the Mitchell Plant. The parties anticipate that these closings will occur on
or about December 31, 2013. The Tariff Records are thus being submitted with a January 1,
2014 proposed effective date.

12 Cross Subsidization Restrictions on Affiliate Transactions, Order No. 707, FERC Stats.
& Regs. 31,264, order on reh’g, Order No. 707-A, FERC Stats, & Regs. § 31,272 (2008).
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The transfer of the Mitchell Plant from Ohio Power to KPCo and AEP Generation
Resources is part of a comprehensive internal corporate reorganization that is being implemented
in accordance with Ohio’s restructuring of the electric industry, The Mitchell transaction and
several other transactions relating to the Ohio restructuring are scheduled to close on December
31,2013. As AEP has explained in prior filings, AEP seeks to secure all required approvals
sufficiently in advance of the December 31, 2013 closing to ensure that the transaction can be
closed as contemplated. AEP respectfully requests, therefore, that the Commission issue an
order in this proceeding on or before Monday, December 16, 2013, to enable an orderly closing
on December 31, 2013.

IV. CORRESPONDENCE AND SERVICE

AEPSC requests that any correspondence or communications with respect to this filing be
sent to the following:

Chad A. Heitmeyer John C. Crespo
Regulatory Case Manager Deputy General Counsel
American Electric Power Regulatory Services
Service Corporation _ American Electric Power
1 Riverside Plaza Service Corporation
Columbus, OH 43215 | Riverside Plaza
(614) 716-3303 Columbus, OH 43215
caheitmeyer@aep.com (614) 716-3727
jecrespo@aep.com

Steven J. Ross

STEPTOE & JOHNSON LLP

1330 Connecticut Avenue, N.W,
Washington, DC 20036

(202) 429-6279
stoss(@steptoe.com

A copy of this filing will be served on the Kentucky Public Service Commission, the
Public Service Commission of West Virginia, and the Virginia State Corporation Commission,
as well as parties to the above-referenced dockets, and the filing will be posted on AEP’s website
at: http://'www.acp.com/investors/currentRegulatoryactivity/regulatory/ferc.aspx
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V. CONCLUSION

For the foregoing reasons, AEPSC rcquests that it be permitted to withdraw APCo’s
submission of the proposed rate schedule and accompany Tariff Records relating to the Mitchell
Agreement, and in its place AEPSC submits on behalf of KPCo and AEP Generating Resources
the Superseding Mitchell Agreement. AEPSC respectfully requests that the Commission accept
for filing, without condition or modification, the Superseding Mitchell Agreement. If you have
any questions concerning this filing, please do not hesitate to contact the undersigned.

Respectfully submitted,

Is!
John C. Crespo
Deputy General Counsel ~ Regulatory Services
American Electric Power Service Corporation
1 Riverside Plaza
Columbus, OH 43215

Steven J. Ross

STEPTOE & JOHNSON LLP

1330 Connecticut Avenue, N.W.
Washington, DC 20036

Attorneys for
American Electric Power Service Corporation

Attachments
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THIS MITCHELL PLANT OPERATING AGREEMENT (“Agreement"), dated
January 1, 2014 is by and among Kentucky Power Company, a K;:ntucky corporation
qualified as a foreign corporation in West Virginia (*KPCo") and AEP Generation
Resources Inc., a Delaware corporation qualified as a foreign corporation in West Virginia
(“AEPGR") (such two parties hereinafter sometimes referred to as the “Owners”); and
American Electric Power Service Corporation (“Agent"), a New York corporation qualified
as a foreign corporation in West Virginia. KPCo, AEPGR, and Agent may hereinafter be
referred to as a “Party” or collectively as the “Parties”.

WITNESSETH:

WHEREAS, KPCo and AEPGR have acquired an undivided ownership interest in
the Mitchell Power Generation Facility consisting of two 860MW generating units and
associated plant, equipment and real estate, located in Moundsville, West Virginia, (the
“Mitchell Plant™); and

WHEREAS, KPCo now has an undivided 50% ownership interest in the Mitchell
Plant and AEPGR now has an undivided 50% ownership interest in the Mitchell Plant; and

- WHEREAS, the Owners desire that KPCo shall operate and maintain the Mitchell
Plant in accordance with the provisions set forth herein; and
. WHEREAS, the Owners are subsidiarics of American Electric Power Company,
Inc., (*AEP") the parent company in an integrated public utility holding company system,
and use the services of Agent, (an affiliated company engaged solely in the business of
furnishing essential services to the Owners and to other affiliated companies), as outlined in

the service agreements between Agent and KPCo and between Agent and AEPGR.




NOW THEREFORE, in consideration of the premises and for the purposes
hereinabove recited, and in consideration of the mutual covenants hereinafter contained, the
signatories agree as follows:

ARTICLE ONE
FUNCTIONS OF KPCO AND AGENT

1.1 KPCo shall operate and maintain the Mitchell Plant in accordance with good utility
practice consistent with procedures employed by KPCo at its other generating _
stations, and in conformity with the terms and conditions of this Agreement.

1.2 KPCo shall keep all necessary books of record, books of account and memoranda of
all transactions involving the Mitchell Plant, and shall make computations and
allocations on behalf of the Owners, as required under this Agreement. The books of
record, books of account and memoranda shall be kept in such manner as to
conform, where so required, to the Uniform System of Accounts as prescribed by the
Federal Energy Regulatory Commission (“FERC") for Public Utilities and Licensees
(“Uniform System of Accounts”), and to the rules and regulations of other regulatory
bodies having jurisdiction as they may from time to time be in effect.

1.3 The Owners shall establish such joint bank accounts as may from time to time be
required or appropriate.

14 Assoon as practicable after the end of the month, KPCo shall fumish to AEPGR a
statement setting forth the dollar amounts associated with the operation and
maintenance of the Mitchell Plant as allocated hereund'er to KPCo'and AEPGR for
such month. The Owners shall, on a timely basis, deposit sufficient dollar amounts

in the appropriate bank accounts to cover their respective allocations of such costs.
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2.3

KPCo shall be responsible for the day to day operation and maintenance of the
Mitchell Plant. KPCo shall obtain such materials, labor and pthcr services as it
considers necessary in connection with the performance of the functions to be
performed by it hereunder from such sources or through such persons as it may
designate.
Agent, as directed by the Operating Committee and consistent with Agent’s service
agreements with KPCo and AEPGR, shall provide services necessary for the safe
and efficient operation and maintenance of the Mitchell Plant.
ARTICLE TWO
APPORTIONMENT OF CAPACITY AND ENERGY

The Total Net Capability of the Mitchell Plant at the Mitchell Unit 1 and Unit 2 low-

- voltage busses, after taking into account auxiliary load demand, is 1,560,000

kilowatts. The Owners may from time to time modify the Total Net Capability of
the Mitchell Plant as they may mutually agree.

The Total Net Generation of the Mitchell Plant during a given period, as determined
by the requirements of KPCo and AEPGR, shall mean the electrical output of the
Mitchell Plant generators during such period, measured in kilowatt hours by suitable
instruments, reduced by the energy us.cd by auxiliaries for the Mitchell Unit 1 and
Unit 2 during such period.

Except as set forth in Section 7.6 (including Section 7.6 Subsections), in any hour,
KPCo and AEPGR shall share the minimum load responsibility of Mitchell Unit 1

and Unit 2 in respective amounts proportionate to their ownership interests in the




24

3.1

3.2

4.

Mitchell Plant at such time. Each Owner shall independently dispatch its share of the
generating capacity between minimum and full load.
In any hour during which the Mitchell Units are out of service, the energy used by
the out-of-service Units’ auxiliaries during such hour shall be provided by KPCo and
AEPGR in respective amounts proportionate to their ownership interests in the
Mitchell Plant at such time, °
ARTICLE THREE
REPLACEMENTS, ADDITIONS, AND RETIREMENTS
KPCo shall from time to time make or cause to be made any additions to,
replacements of, and retirements of capitalizable facilities associated with the
Mitchell Plant in accordance with the approved annual budget.
The dollar amounts associated with any additions to, replacements of;, or retirements
of capitalizable facilitics associated with the Mitchell Plant shall be allocated to
KPCo and AEPGR in respective amounts proportionate to their ownership interests
in the Mitchell Plant at the time such additions, replacements, or retirements are
made.
ARTICLE FOUR
WORKING CAPITAL REQUIREMENTS
KPCo and AEPGR shall periodically mutually determine the amount of funds
required for use as working capital in meeting payrolls and other expenses incurred
in the operation and maintenance of the Mitchell Plant, and in buying materials and

supplies (exclusive of fuel) for the Mitchell Plant.
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5.1

5.2

5.3

KPCo and AEPGR shall from time to time provide their share of working capital
requirements in respective amounts proportionate to their ownership interests at such
tirpe in the Mitchell Plant.
ARTICLE FIVE

INVESTMENT IN FUEL
KPCo and Agent shall establish and maintain reserves of coal in stock piles for the
Mitchell Plant of such quality and in such quantitics as the Operating Committee
shall determine to be required to provide adequate fuel reserves against interruptions
of normal fuel supply, provided each Owner, subject to the approval of the
Operating Committee and subject to no adverse impact on the operation of the
Mitchell Plant, will have the right, but not the obligation, to directly purchase coal,
transportation and consumables for its ownership interest. For the purposes of this
Agreement “consumables” shall be as defined in FERC account 502.
Except as provided in Section 5.1 for an Owner to elect to procure coal for its own
interest, the Owners shall make such monthly investments in the common coal stock
piles associated with the Mitchell Plant as are necessary to maintain the number of
tons in such coal stock piles, after taking into account the coal consumption from the
common coal stock piles by Mitchell Unit 1 and Unit 2 during such month.
At any time, KPCo's and AEPGR's respective shares of the investment in the
common coal stock piles shall be proportionate to their ownership interests in the
Mitchell Plant, unless an Owner elects to procure its own coal as provided in Section

5.1, in which case inventories will be separately maintained for accounting purposes.
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6.1

Fuel oil and consumables charged to operation for the Mitchell Plant shall be owned

and accounted for between the Owners in the same manner as coal.

ARTICLE SIX

APPORTIONMENT OF STATION COSTS

Except in the case where an Owner has elected to purchase coal for its own interest

as provided for in Section 5.1 (in which case the allocation to the Owners of fuel

expense shall be in accordance with procedures and processes approved by the

Operating Committee), the allocation to the Owners of fuel expense associated with

Mitchell Unit 1 and Unit 2 shall be determined by KPCo and Agent as follows:

(a)

OF

In any calendar month, the average unit cost of coal available for
consumption from the Mitchell Plant common coal stock piles shall
be determined based on the prior month's ending inventory dollar and
ton balances plus current month receipts delivered to the Mitchell
Plant common coal stock piles. Each Owner's average unit cost will
be the same, and receipts and inventory available for consumption
amounts will be allocated to each Owner based on monthly usage.
The number of tons of coal consumed by the Mitchell Plant in each
calendar month from the Mitchell Plant common coal stock piles shall
be determined and shall be converted into a dollar amount equal to
the product of (i) the average cost per ton of coal associated with the
Mitchell Plant in the Mitchell Plant common coal stock pile at the
close of such month, and (ii) the number of tons of coal consumed by

the Mitchell Plant from the Mitchell Plant common coal stock piles
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during such month. Such dollar amount shall be credited to the
Mitchell Plant fuel in stock pile and charged to Mitchell Plant fuel
consumed., |
(c)  Ineach calendar month, KPCo’s and AEPGR’s respective shares of
the Mitchell Plant fuel consumed expense as determined by the
provisions of Section 6.1 (b) shall be proportionate to each Owner’s
dispatch of the Mitchell Plant in such month.,
(d)  Fuel oil reserves will be owned and accounted for in the same manner
as coal stock piles, and fuel oil consumed will be allocated to the
Owners in the same manner as coal consumed.
For purposes of this Agreement, KPCo’s Assigned Capacity in the Mitchell Plant
shall be equal to 50% of the Total Net Capability, and AEPGR's Assigned Capacity
shall be equal to 50% of the Total Net Capability.
For each calendar month, KPCo and Agent will, to the extent practicable, determine
all Mitchell Plant operations expenses and associated overheads, as accounted for
under the FERC Uniform System of Accounts.
For each calendar month, KPCo and Agent will, to the extent practicable, determine
all Mitchell Plant maintenance expenses and associated overheads, as accounted for
under the FERC Uniform System of Accounts.
In each calendar month, KPCo’s and AEPGR’s respective shares of operations and
maintenance expenses associated with the Mitchell Plant, as determined in
accordance with Sections 6.3 and 6.4, shall be proportionat'e to their respective

ownership interests.
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7.1

7.2

Each Owner shall bear the cost of all taxes attributable to its respective ownership
interest in the Mitchell Plant.
ARTICLE SEVEN
OPERATING COMMITTEE AND OPERATIONS

By written notice to each other, the Owners and Agent each shall name one
representative (“Operating Representative™) a;xd one alternate to act for it in matters
pertaining to operating arrangements under this Agreement. Any Party may change
its Operating Representative or alternate at any time by written notice to the other
Parties. The Operating Representatives for the respective Parties, or their alternates,
shall comprise the Operating Committee. All decisions, directives, or other actions
by the Operating Committee must be by unanimous agreement of the Operating
Representatives of the Owners. The Operating Representative of Agent, or of any
third party that provides services in replacement of Agent, shall be free to express
the views of Agent or such third party on any matter, but shall not have a vote on the
Operating Committee. Except as otherwise provided in Sections 11.1, 11.2 and 11.3
with respect to a dispute referred to the Operating Committee by an Owner, the
failure of the Owners’ respective Operating Representatives to unanimously agree
with respect to a matter pending before the Operating Committee shall not be
considered to be a dispute that would be subject to resolution under Article Eleven.
The Operating Committee shall have the following responsibilities:

8) Review and approval of an annual budget and annual aperating plan,

including determination of the emission allowances required to be

acquired by KPCo and AEPGR. I[f the Operating Committee fails to




b)

d)

g)

approve an annual budget, the approved annual budget from the
previous year will continue to apply until such time as the new annual
budget is approved.

Establishment and review of procedures and systems for dispatch,
notification of dispatch, and unit commitment under this Agreement,
including any commitment of Called Capacity pursuant to Section
7.6.2.

Establishment and monitoring of procedures for communication and
coordination with respect to the Mitchell Plant capacity availability,
fuel-firing options, and scheduling of outages for maintenance,
repairs, equipment replacements, scheduled inspections, and other
foresceable cause of outages, as well as the return to évailability
following an unplanned outage.

Decisions on capital expenditures, including unit upgrades and re-
powering.

Determinations as to changes in the unit capability and decisions on
unit retirement.

Establishment and modification of billing procedures under this
Apgreement.

Approval of material contracts for fuel, transportation or consumable
supply. Establishment of specification of fuels, oversight of fuel
inspection and certification procedures, management of fuel

inventories, and allocation of rights under fuel supply, transportation
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7.5

and consumable'contracts. Establishment of an Owner’s procurement
rights and procedures if the Owner elects to purchase coal,
transportation or consumables for its own interest.

h) Establishment of, termination of, and approval of any change or
amendment to the operating arrangements between KPCo and Agent
or any replacement third party with respect to the Mitchell Plant
generating units; provided, however, that Agent or any replacement
third party shall participate in discussions pursuant to this subsection
7.2.h only if and to the extent requested to do so by both Owners.

i) Review and approval of plans and procedures designed to ensure
compliance with any environmental law, regulation, ordinance or
permit, including procedures for allocating and using emission
allowances or for any programs that pc;'mit averaging at more than
one unit for compliance.

b Other duties as assigned by agreement of the Owners.

The Operating Committee shall meet at least annually, and at such other times as any
Party may reasonably request.

The Parties shall cooperate in providing to the Operating Committee the information
it reasonably needs to carry out its duties, and to supplement or correct such
information on a timely basis.

The Owners will each make an initial unit commitment one business day ahead of

real-time dispatch.
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7.6.1

1.6.2

Applicalion of this Section 7.6 (including subsections) is subject to (i) the receipt of
any necessary regulatory approvals or waivers expressly granted for this Section 7.6;
and (ii) the Operating Committee establishing and approving procedures and systems
for dispatch. As used in this Section and subsections of this Section, the terms

“Party” or “Parties” refers only to KPCo and AEPGR, or both of them, as the case

" may be.

If Mitchell Unit | or Unit 2 is designated to be committed by both Parties, such unit
will be brought on line or kept on line. If neither Party designates Mitchell Unit | or
Unit 2 to be committed, such unit will remain off line or to be taken offline.

When a Mitchell Unit ?s designated to be committed by one Party, but designated not
to be committed by the other Party, the unit will be brought on line or kept on line if
t.he Party designating the unit for commitment undertakes to pay any applicable start-
up costs for the unit, as well as any applicable minimum running costs for the unit
thereafter, in which event the unit shall be brought on line or kept on line, as the case
may be. The Party so designating the unit to be committed shall have the right to
schedule and dispatch up to all of the Available Capacity of the unit. Available
Capacity means that portion of the Owners’ aggregate Assigned Capacity that is
currently capable of being dispatched. The Party exercising this right shall be
referred to as the "Calli;ug Party,” and the capacity called by that Party in excess of
its Assigned Capacity Percentage of the Available Capacity of that unit shall be
referred to as its “Called Capacity.” The other Party shall be referred to as the “Non-
Calling Party”, The Calling Party shall provide reasonable notice to the Non-Calling

Party of its call, including any start-up or shut-down time for the Unit. For purposes
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7.6.4

1.7

7.8

of this Agreement, KPCo’s Assigned Capacity Percentage shall be 50%, and
AEPGR’s Assigned Capacity Percentage shall be 50%.

The Non-Calling Party can reclaim any Called Capacity attributable to its Assigned
Capacity share by giving the Calling Party notice equal to the normal cold start-up
time for the unit. At the end of the notice period, the Non-Calling Party shall have
the right to schedule and dispatch the recalled capacity. At that point, the Non-

Calling Party shall resume its responsibility for its share of any applicable start-up

. costs for the unit and prospectively shall bear its responsibility for the costs

associated with its Assigned Capacity from the unit.

If any capacity remains available but is not dispatched from a Party’s Available
Capacity committed as a result of the initial unit commitment, the other Party may
only schedule and dispatch such capacity pursuant to agreement with the non-
dispatching Party.

KPCo and AEPGR shall be individually responsible for any fees charged by FERC
on the basis of the sales or transmission by each of capacity or energy at wholesale
in interstate commerce.

Emission Allowances. To the extent such assignment has not previously occurred,
on or before the effective date of this Agreement, KPCo and Agent will assign to
AEPGR a pro rata share of the remaining Emission Allowances for each vintage
year of Emission Allowances, issued by the U.S. Environmental Protection Agency
(“USEPA™) pursuant to Title IV of the Clean Air Act Amendments of 1990 and any
regulations thereunder, and any other emission allowance trading program created

under the Clean Air Act and administered by USEPA or the State of West Virginia,




including but not limited to the Clean Air Interstate Rule 40 CFR Parts 96 and 97,
and any amendments thereto (“Emission Allowances”), that it has received from the
Administrator of USEPA or the State of West Virginia with respect to the Mitchell
Plant in the past and has not expended as of the date of assignment. In each case, the
number of such Emission Allowances to be assigned by KPCo to AEPGR will be
determined by muftiplying AEPGR’s Assigned Capacity Percentage, as specified in
Section 7.6.2, by the total of such Emission Allowances that KPCo or Agent has
received or purchased for the Mitchell Plant and has not expended as of the date of
assignment rounded to the nearest whole number. Emission Allowances received by
KPCo with respect to the Mitchell Plant will be shared by the Owners in accordance
with the Assigned Capacity Percentage of each of them. To the extent that
additional Emission Allowances are required for operation of the Mitchell Plant,
KPCo and AEPGR will each be responsible for acquiring sufficient Emission
Allowances to satisfy the Emission Allowances required because of its dispatch of
energy from the Mitchell Flani, and the Emission Allowances required to satisfy the
Emission Allowance surrender obligations attributable to the Mitchell Plant imposed
under the Consent Decree between USEPA and Ohio Power Company entered on
December 10, 2007, in Civil Action No. C2-99-1182 and consolidated cases by the
U.S. District Court in the Southern District of Ohio. On or before January 10 of
each year, Agent shall determine and notify KPCo and AEPGR of the number of
additional annual Emission Allowances consumed by each of them through
December 31 of the previous year, and KPCo and AEPGR shall each transfer into

the Mitchell Plant U.S, EPA Allowance Transfer System account that number of
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Emission Allowances with a small compliance margin by January 31 of that year.
For seasonal Emission Allowance programs, Agent shall determine and notify KPCo
and AEPGR of the number of additional seasonal Emission Allowances consumed
by each of them during the applicable compliance period by the 10 day of the first
month following the end of the corﬁpliance period, and KPCo and AEPGR shall
each transfer into the appropriate Mitchell Plant U.S. EPA Allowance Transfer
System Account that number of Emission Allowances with a small compliance
margin by the last day of the first month following the end of the compliance period.
In the event that KPCo or AEPGR fails to surrender the required number of
Emission Allowances by January 31 or the last day of the first month following any
seasonal compliance period, Agent shall purchase the required number of Emission
Allowances, and KPCo or AEPGR, as the case may be, shall reimburse Agent for
such purchases, with interest at the Federal Funds Rate (as published by the Board of
Governors of the Federal Reserve System as from time to time in effect) running
from the date of such purchases to the date of payment. The Operating Committee
will develop procedures to be implemented after the end of each calendar year to
account for the Emission Allowances required by the use of the Mitchell Plant by
KPCo and AEPGR and to correct any imbalance between Emission Allowances
supplied and Emission Allowances used through the end of the preceding year by
settlement or payment.

Capital repairs and improvements to the Mitche!l Plant will be determined by the

Operating Committee pursuant to the annual budgeting process set forth in Section
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7.10. Expenditures that the Operating Committee determines have been or will be
incurred exclusively for one Owner shall be assigned exclusively to that Owner.
At least 90 days before the start of each operating year, KPCo and Agent shall
submit to the Operating Committee a proposed annual budget with respect to the
Mitchell Plant, a proposed annual operating plan, and an estimate and schedule of
costs to be incurred for major maintenance or replacement items during the next six-
y-c3r period. The annual budget shall be presented on a month-by-month basis for
each month during the next operating year, and shall include an operating budget, a
capital budget, an estimate of the cost of any major repairs that are anticipated will
occur during such operating year with respect to the Mitchell Plant, and an itemized
estimate of all projected non-fuel variable operating expenses relating to the
opération of the Mitchell Plant during that operating year. The members of the
Operating Committee will meet and work in good faith to agree upon the final
annual budget and final annual operating plan. Once approved, the annual budget
and annual operating plan shall remain in effect throughout the applicable operating
year, subject to such changes, revisions, amendments, and updating as the Operating
Committee may determine,
ARTICLE EIGHT

EFFECTIVE DATE AND TERM
Subject to FERC approval or acceptance for filing, the effective date of this
Agreement shall be January 1, 2014,
Subject to FERC approval or acceptance, if necessary, this Agreement shall remain

in force until such time as (i) KPCo or AEPGR has divested itself of all or any
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portion of its ownership interest in the Mitchell Plant, other than assignment or other
transfer of such ownership interests to another AEP affiliate; or (ji) either KPCo or
AEPGR is no longer a direct or indirect wholly owned subsidiary of AEP; or (iii)
KPCo and AEPGR may mutually agree to terminate this Agreement.

ARTICLE NINE

GENERAL

This Agreement shall inure to the benefit of and be binding upon the signatories -
hereto and their respective successors and assigns, but this Agreement may not be
assigned by any signatory without the written consent of the others, which consent
shall not be unreasonably withheld.
This Agreement is subject to the regulatory authority of any State or Federal agency
having jurisdiction.
The interpretation and performance of this Agreement shall be in accordance with
the laws of the State of Ohio, excluding conflict of laws principles that would
require th.e application of the laws of a different jurisdiction.

. This Agreement supercedes all previous representations, understandings,
negotiations, and agreements, either written or oral between the signatories or their
representatives with respect to operation of the Mitchell Plant, and constitutes the
entire agreement of the signatories with respect to the operation of the Plant.
Notwithstanding the foregoing, this Agreement does not supercede any previous
agreements among any of the signatories allocating or transferring rights to capacity

and associated energy, or ownership, of the Mitchell Plant.
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Each party shall designate in writing a representative to receive any and all notices
required under this Agreement. Notices shall be in writing and shall be given to the
representative designated to receive them, either by personal delivery, certified mail,
facsimile, e-mail or any similar means, properly addressed to .such representative at
the address specified below:

KENTUCKY POWER COMPANY

Attn:

Phone:

Facsimile:

Email:

AEP GENERATION RESOURCES INC.

Attn:

Phone:

Facsimile:

Email:

AMERICAN ELECTRIC POWER SERVICE
CORPORATION

Attn:

Phone:

Facsimile:

Email:
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All notices shall be effective upon receipt, or upon such later date following receipt
as sct forth in the notice. Any Party may, by written notice to the other Parties,

change the representative or the address to which such notices are to be sent.

ARTICLE TEN
LIMITATION OF LIABILITY
Notwithstanding anything in this Agreement to the contrary, neither of the Owners
or Agent shall be liable under this Agreement for special, consequential, indirect,
punitive or exemplary damages, or for lost profits or tfusiness interruption damages,

whether arising by statute, in tort or contract or otherwise.

ARTICLE ELEVEN

DISPUTE RESOLUTION
If cither Owner believes that a dispute has arisen as to the meaning or application of
this Agreement, it shall present that matter to the Operating Committee in writing,
and shall provide a copy of that writing to the other Owner.
If the Operating Committee is unable to reach agreement on a dispute submitted to
the Operating Committee pursuant to Section 11.1within thirty (30) days after the
dispute is presented to it, the matter shall be referved to the chief operating officers
of the Owners for resolution in the manner that such individuals shall agree is
appropriate; provided, however, that either Owner involved in the dispute may
invoke the arbitration provisions set forth in Section 11.3 at any time after the end of
the thirty (30) day period provided for the Operating Committee to reach agreement

if the Operating Committee has not reached agreement.
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11.3.1

If the Owners are unable to resolve a dispute through the Operating Committee
within thirty (30) days after the dispute is presented to the Operating Committee
pursuant to Section 1 1.1, or through reference of the matter to the chief operating
officers of the Owners pursuant to Section 11.2, either Owner may commence
arbitration proceedings by providing written notice to the other Owner, detailing the
nature of the dispute, designating the issue(s) to be arbitrated, identifying the
provisions of this Agreement under which the dispute arose, and setting forth such
Owner's proposed resolution of such dispute.

Within ten (10) days of the date of the notice of arbitration, a representative of each
Owner shall meet for the purpose of selecting an arbitrator. 1f the Owners’
representatives are unable to agree on an arbitrator within fifteen (15) days of the
date of the notice of arbitration, then an arbitrator shall be selected in accordance
with the procedures of the American Arbitration Association (*AAA™). Whether the
arbitrator is selected by the Owners’ representatives or in accordance with the \

procedures of the AAA, the arbitrator shall have the qualifications and experience in

the occupation, profession, or discipline relevant to the subject matter of the dispute.

11.3.2 Any arbitration proceeding shall be subject to the Federal Arbitration Act, 9 U.S.C.

§§ 1 et seq. (1994), as it may be amended, or any successor enactment thereto, and
shall be conducted in accordance with the commercial arbitration rules of the AAA

in effect on the date of the notice to the extent not inconsistent with the provisions of

this Article,

11.3.3 The arbitrator shall be bound by the provisions of this Agreement where applicable,

and shall have no authority to modify any terms and conditions of this Agreement in
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any manner. The arbitrator shall render a decision resolving the dispute in an
cquitable manner, and may detcrmine that monetary damages are due to an Owner or
may issue a directive that an Owner take certain actions or reftain from taking
certain actions, but shall not be authorized to order any other form of relief:
provided, however, that nothing in this Article shall preclude the arbitrator from
rendering a decision that adopts the resolution of the dispute proposed by an Owner.
Unless otherwise agreed to by the Owners, the arbitrator shall render a decision
within one hundred twenty (120) days of appointment, and shall notify the Owners
in writing of such decision and the reasons supporting such decision. The decision
of the arbitrator shall be final and binding upon the Owners, and any award may be
enforced in any court of competent jurisdiction.
The fees and expenses of the arbitrator shall be shared equally by the Owners,
unless the arbitrator specifies a different allocation. All other expenses and costs of
the arbitration proceeding shall be the responsibility of the Owner incurring such
expenses and costs.
Unless otherwise agreed by the Owners, any arbitration proceedings shall be
conducted in Columbus, Ohio.
Except as provided in this Article, the existence, contents, or results of any
arbitration proceeding under this Article may not be disclosed without the prior
written consent of the Owners, provided, however, that either Owner may make
disclosures as may be required to fulfill regulatory obligations to any agencies

having jurisdiction, and may inform its lenders, affiliates, auditors, and insurers, as

necessary, under pledge of confidentiality, and may consult with expert consultants




11.3.7

1.4

as required in connection with an arbitration proceeding under pledge of
confidentiality.
Nothing in this Agreement shall be construed to preclude either Owner from filing a
petition or complaint with FERC with respect to any claim over which FERC has
jurisdiction. Insuch case, the other Owner may request that FERC reject the
petition or complaint or otherwise decline to exercise its jurisdiction. If FERC
declines to act with respect to all or part of a claim, the portion of the claim not so
accepted by FERC may be resolved th.rough arbitration, as provided in this Article.
To the extent that FERC asserts or accepts jurisdiction over all or part of a claim,
the decisions, findings of fact, or orders of FERC shall be final and binding, subject
to judicial review under the Federal Power Act, 16 U.S.C. § 791a el seq., as
amended from time to time, and’ any arbitration proceedings that may have
commenced prior to the assertion or acceptance of jurisdiction by FERC shall be
stayed, pending the outcome of the FERC proceedings. The arbitrator shall have no
authority to modify, and shall be conclusively bound by, any decisions, findings of
fact, or orders of FERC; provided, however, that to the extent that any decisions,
findings of fact, or orders of FERC do not provide a final or complete remedy to an
Owner seeking relief, such Owner may proceed to arbitration under this Article to
secure such a remedy, subject to any FERC decisions, findings, or orders.
The procedures set forth in this Article shall be the exclusive means for resolving |
disputes arising under this Agreement and shall survive this Agreement to the extent
necessary to resolve any disputes pertaining to this Agreement. Except as provided

in Scctions 11.3 and 11.3.7, neither Owner shall have the right to bring any dispute




for resolution before a court, agency, or other entity having jurisdiction over this
Agreement, unless both Owners agree in writing to such procedure.

115 To the extent that a dispute involves the actions, inactions or responsibilities of
Agent under this Agreement, the provisions of this Article shall be applicable to such
dispute. For such purposes, Agent shall be treated as an Owner in applying the
provisions of this Article.

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
executed by their officers thereunto duly authorized as of the date first above written.

KENTUCKY POWER COMPANY

BY:

Title:

AEP GENERATION RESOURCES INC.

BY:

Title:

) AMERICAN ELECTRIC POWER SERVICE
CORPORATION

BY:

Title:




ATTACHMENT B

Certificate of Concurrence
Executed On Behalf Of
AEP Generation Resources Inc.



CERTIFICATE OF CONCURRENCE

This is to certify that AEP Generation Resources Inc. (AEP Generation
Resources), a Delaware corporation, assents to and concurs in the FERC FPA Electric
Tariff described below, which Kentucky Power Company (KPCo), the designated filing
company, has filed in its “KPCo Rate Schedules and Service Agreements Tariffs"
database.

Name of Tariff Adopted by Reference: Mitchell Plant Operating Agreement

KPCo Tariff Record Adopted by Reference: Rate Schedule No. 303, Mitchell Plant
Operating Agreement .

Description of Tariff: Rate Schedule under which KPCo, AEP Generation Resources
and American Electric Power Service Corporation (in an agency role) will operate and
maintain the Mitchell Plant.

By: /John C. Crespo/
John C, Crespo,

Deputy General Counsel — Regulatory Services
Dated: October 15, 2013



