BRUCE E. SMITH LAW OFFICES, PLLC
201 SOUTH MAIN STREET

NICHOLASVILLE. KENTUCKY 40356
(859) 885-3393 + (B59) 885-1152 FAX

BRUCE E. SMITH
bruce@smithlawoffice.net

RECEIVED

August 24, 2011
V1A FACSIMILE: (% )2) 564-3460 SEP 19 2011
AND U.S. MAIL, FII ST CLASS PUBLIC SERVICE
Mr. Jeff R. Derouen COM‘M!SSION

Executive Director

Kentucky Public Servi ;e Commission
P.O. Box 615

Frankfort, Kentucky 4 1602-0615

Re: Case No. 2011 00297
ANSWER

Dear Sir:

Enclosed for iling is an original and eleven (11) copies of the above referenced
document, Upon recei it and review, please call with any questions.

Sincerely,

Mg 4 A

Bruce E. Smith

Enclosures
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BGO/LOCE HIIWE 3 33ndg ucued ZGLLGBBESE  X¥d v0 91 LLOZ/BL/BO



COMMONWEALTH OF KENTUCKY
B !FORE THE PUBLIC SERVICE COMMMISSION

In the Matter of:

FOREST CR IEK, LLC )
COMI LAINANT )
)

VS. ) CASE NO. 2011-00297
)
JESSAMINE SOUTH ELKHORN )
WATER DIS [RICT )
)
DEFE VDANT )

ANSWER

Comes the De endant, Jessamine-South Elkhorn Water District (“District”), by counsel,
and for its Answer to " he Complaint of Forest Creek, LLC (“FC”), states as follows:

1. The Public Service Commission of Kentucky (“PSC”) is without jurisdiction to
decide the complaint: under KRS 278.040 and KRS 278.260 er seq. and all other applicable
statutory and case law

2. Alterne iively and without waiving the foregoing, FC has waived its right to file a
complaint with the 1SC by fully submitting, without challenge, to the jurisdiction of the
Jessamine Circuit Cort as 2 Defendant in Jessamine-South Elichorn Water District, Plaintiff v.
Forest Creek, LLC, Defendant, Jessamine Circuit Court Civil Action No. 10-CI-01394.!
Further, FC not only f iled to raise a defense of lack of jurisdiction in the aforementioned action,
it filed a Counterclair | therein in which it requested compensatory and punitive damages and

injunctive relief.

' To further reinforce the F 2's commitment to the jurisdiction of the Jessamine Circuit Court, its Second Defense in
that action asserted that by filing the Petition for Declaration of Rights, the District *...has weived ifs right to be
heard before said [Public £ :rvice] Commission and has voluntarily submitted itself to the jurisdiction and authority
of this [Jessamine Circuit] ourt.”
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3. Alterni tively and without waiving the foregoing, the PSC should refrain from
proceeding on FC’s ( omplaint because the action filed in the Jessamine Circuit Court, to which
PSC is a party Defenc ant, is ongoing by reason of the District’s appeal to the Kentueky Court of
Appeals of the Circui Court’s dismissal of the action, which was filed September 16, 2011. See
attached Notice of Ap »eal marked as Exhibit "A".

4. Altern: tively and without waiving the foregoing, the factual allegations of FC’s
Complaint are inaccus ate and incomplete as regards the following:

a. by failing to state that FC voluntarily chose Option II relative to the
construction of the ‘vater line extension while being represented by legal counsel and an
engineer;

b. by stating that FC "worked diligently to comply with the requirements of
the Option II procedi re" when in fact, FC’s efforts to submit plans for its proposed extension
were replete with mis akes, oversights and inaccurate assumptions that demonstrated a complete
lack of the exercise of due diligence on the part of FC;

c. by stating that the District’s regulations did not preclude or prohibit FC
from changing from Option II to Option I when in fact, the District’s regulations do not
expressly permit swit hing Options once the choice has been made and a binding contract has
been signed committir g to such choice;

d. 1y accusing the District of arbitrary and capricious action in filing the
Petition for Declaratic 1 of Rights in the Jessamine Circuit Court when FC voluntarily and under
advice of counsel sub nitted to the jurisdiction of said Court without challenge or defense and

proceeded further to re Juest relief from the Circuit Court; and
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e. by accusing the District of unreasonable, unjust and discriminatory actions
in spite of the fact hat FC was not compelled to choose Option II and freely chose and
comumitted to Option | { by signing a contract under advice of legal counsel and an engineer.

5. Altern: tively and without waiving the foregoing, the District affirmatively pleads
as a complete or par ial bar to FC’s Complaint the defenses of laches, estoppel, waiver and
election of remedies.

6. Altern: iively and without waiving the forepoing, that FC’s Complaint is barred in
whole or in party by ¢l applicable statutes of limitation, applicable case law and other statutory
law.

7. Alterna ively and without waiving the foregoing, FC’s Complaint is barred in
whole or in part by its ywn negligence.

8. The Di trict reserves the right to assert additional defenses by amendment of this
Answer as this admini trative action progresses.

WEHREFOR I, the District requests immediate dismissal of the Complaint and all other

relief to which it may i ppear entitled.

s

BRUCE E. SMITH

BRUCE E. SMITH LAW OFFICES, PLLC
201 SOUTH MAIN STREET
NICHOLASVILLE, KY40356

(859) 885-3393

Fax: (859) 885-1152
bruce@smithlawoffice.net

ATTORNEY FOR DISTRICT
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mailto:bruce@smithlawoffice.net

CERTIFICATE OF SERVICE:

The undersign :d hereby certifies that a true copy of the foregoing Answer was served by
mailing same, U.S. V zil, first class, postage prepaid, this 19th day of September, 2011, to the
following:

Robert C. Moore, Esq.

P.O.Box 676

Frankfort, Kentucky 40602-0676
Counsel for Complainant

BRU CE E. SMITH
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JESSAMINE CIRCUIT COURT
CIVIL ACTION NO. 10-CI-01394

JESSAMINE- SOUTH ELKHORN .
WATER DIS" RICT PLAINTIFF/APPELLANT

v. | NOTICE OF APPEAL

FOREST CR ‘EK, LLC and PUBLIC SERVICE >
COMMISSIC N OF KENTUCKY DEFENDANTS/APPELLEES

*ok ok Ak kkk hkh dkk

Comes the Plaintiff/Appellant, Jessamine-South Elkhorn Water District, and
hereby appeal . to the Kentucky Court of Appeals the Order of the Jessamine Circuit
Court, entered August 24, 2011 (attached).

The Pl untiff/Appellant, Jessamine-South Elkhorn Water District, is represented
by Bruce E. 8S11ith, Esq., 201 South Main Street, Nicholasville, Kentucky 40356.

The D¢ fendant/Appellee, Forest Creek, LLC, is represented by Robert L. Gullette,
Jr., Esq., P.O. 3o0x 915, Nicholasville, Kentucky 40340-0915.

The 1iefendant/Appellant, Public Service Con;m_ission of Kentucky, is
represented b: Helen C. Helton, Esq. and Gerald E. Wuetcher, Esq., P.O. Box 615,
Frankfort, Ker tucky 40602-0615.

BRUCE E SMITH, ESQ

BRUCE E. SMITH LAW OFFICES, PLLC
201 SOUTH MAIN STRERT
NICHOLASVILLE, KY 40356

(859) 885-3393

ATTORNEY FOR PLAINTIFF/APPELLANT

( EXHIBIT

”A"

1
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Notice of Appeal was served this
16th day of Sey lember, 2011, by mailing same, postage prepaid, to the following:

Robert ;.. Gullette, Jr., Esq. Helen C. Helton, Esq.

P.O.Ba915 Gerald E. Wuetcher, Esq.

Nichola wville, Kentucky 40340 Public Service Commission of Kentucky
P.O.Box 615 '

Frankfort, Kentucky 40602-0615

S

BRUCEE. SMITH

g\...\JSEWD/Forest C cck\Notise of Appeal 91611
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COMMONWEALTH OF KENTUCKY -

THIRTEENTH JUDICIAL CIRCUIT
JESSAMINE CIRCUIT COURT
CIVIL ACTION NO. 10-CI-1394

JESSAMINE-SOUT! | ELKHORN WATER DISTRICT

v. ‘. ORBER

FOREST CREEK, L .C

C el e ey de v dr e ey Yo deode sy e e 08 e oy e e e

ENTERED
- AUB 24 221

PLAINTIFF

DEFENDANT

The Public 3ervice Commission of Kentucky ("Cpmmission”), having been

permitted to interver e in this matter, has moved to dismiss this action for lack of subject

matter jurisdiction. Having heard the motion and being sufficiently advised, thé Court

FINDS that the Plail tiff s Petition for Declaration of Rights irjvolves issues of utility rates

and service that, pirsuant to KRS ‘278.0,‘40(2), are within the Commission"s exclusive

jurisdiction, and that this Court lacks subject matter jurisdiction.

IT IS THERE "ORE ORDERED that:

1. The C >mmission’s Motion to Dismiss is granted.

5 Plainti s Petition for Declaration of Rights is dismissed for lack of subject

matter jurisdiction.

This is a fina and appealable order. There is no just reason for délay. "

So ordered tis __ 24 day of August, 2011.

. L7 .
JUDGE, Jﬁarﬁine Circuit Court

ATRUE COPYATTEST:
DOUG|FAIN, JESSAMINE CIRCUIT CLERK

)‘ZH { LOQ)

DEPUTY

gz
DATE:

g

g00/800@ HLIIWS 3 30nyg uouey ZGLLGBBEGE  XY¥4 GO 8L LLUZ/EL/EO

%QUG FAINBCEGMANE CIRCLIT CLRzK,
= o



DISTRIBUTION LIST

Bruce E. Smith, Esq '

Bruce E. Smith Law Dffices, PLLC
201 South Main Stre st

Nicholasville, Kentuc ky 40356

Robert L. Gullette, Ji ., Esq.
. Post Office Box 915
Nicholasville, Kentucky 40340

Robert C. Moore, Es 3.
Hazelrigg and Cox, | LP

Post Office Box 676

Frankfort, Kentucky 10602-0676

Helen C. Helton, Est .

Gerald E. Wuetcher, Esg,

Public Service Comr iission of Kentucky
Post Office Box 615 "
Frankfort, Kentucky, 40602-0615
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