
WYATT, TARRANT & COMBS, LLP 

VIA FEDERAL EXPRESS 

2525 West End Avenue, Suite 1500 Klinton W Alexander 

615 244 0020 kalexander@wyattfirrn.com 
Fax: 615 256 1726 

Nashville, Tennessee 37203-1423 615 251.6668 

November 30,2010 

Public Service Coininission 
A tt 11 : L,i nda Fau 1 kne r, D i rec to r-F i 1 i ngs D i v . 
21 1 Sower Blvd. 
Frankfort, Kentucky 40602-06 I5 

RE: Joint Application of Navitas KY NG, LLC and Gasco Distribution Systems, Inc. 
for Approval of an Acquisition of Ownership and Control of Gas Utility Systems 

Dear Ms. Faiillmer: 

Enclosed is an original and eleven copies of the above referenced Joint Application for 
Approval of an Acquisition of Ownership and Control of Gas IJtility Systeiiis along with attached 
Exhibits A - 1. We have also enclosed a self-addressed and postage paid return envelope for you to 
return a file stamped copy of the Joint Application to me for our files. We will remit, under separate 
cover, the original verification and signature pages upon receipt. 

Please note Exhibits R and I are inarlted “CONFIDENTIAL.” The “CONFIDENTIAL” 
exhibits have been marked as sucli and placed in separate envelopes marked accordingly. The 
Applicants request that the Authority treat these exhibits - the Redacted Asset Purchase Agreement 
and Atnendnient and the 2009 Federal and State Income Tax Returns and Independent Auditor’s 
Report - Confidential, as marked, and that these documents not be made available for the public to 
review. Should anyone seek to view the documents, the Petitioners request an opportunity to further 
protect them from disclosure and, if necessary, seek a protective order. 

Please contact me if you have any questions. 

Sincerely yours, 

7@ 
IC1 inton W. Alexander 
Counsel for Navitas Assets, LLC 

IC WA/cl 
En c 1 os 11 res 

cc: Jack Conway, Esq. 
Helen Helton, Esq. 
Richard Collier, Esq. 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: ) 
) 

DISTRIBUTION SYSTEMS, INC. FOR ) 
APPROVAL OF AN ACQUISITION OF ) 

UTILITY SYSTEMS ) 

THE JOINT APPLICATION OF NAVITAS 
KY NG, LLC AND GASCO 

) 

) Case No. I_ 

OWNERSHIP AND CONTROL OF GAS ) 

JOINT APPLICATION 

COMES NOW, Joint Applicants Navitas KY NG, LLC' ("Navitas"), by and through 

counsel, and Gasco Distribution Systems, Iiic.' ("Gasco"), through its duly authorized officer, 

and hereby requests, pursuant to KRS 278.020(5) aiid (6), an Order from the Kentucky Public 

Service Coininissioii (the "Commission") for approval of the acquisition of ownership and 

control of a certain gas utility system from Gasco to Navitas in Albany, Cliiiton County, 

Kentucky. Tlie proposed acquisition aiid transfer of coiitrol will occur, subject to the approval of 

the Coinniissioii aiid other regulatory agencies, under the terms of the Asset Purchase Agreement 

dated July 9, 20 10 and Aiiieiidment dated October 14, 20 10, by aiid between Gasco aiid Navitas. 

A copy of the redacted Agreement and Aineiidinent thereto are attached liereto as Exhibit B aiid 

marked CONFIDENTIAL. 

Tlie proposed acquisition and transfer of control satisfies the requireiiients of KRS 

278.020(5) and (6). For the reasons set forth below in this Application, the proposed acquisition 

aiid transfer of coiitrol will be made by a person with the finaiicial, technical aiid managerial 

I- 

' A Corporate Resolution of Navitas Assets, LLC assigning i l l  rights and privileges under the Asset Purchase 
Agreement to Navitas is attached hereto as Exhibit A. 

them, the representations made by Gasco are made by it, and the representations made with respect to the 
bankruptcy of Gasco and the sale of its assets to NALLC or Navitas are jointly made by the parties. 

While this is a joint application, the representations concerning Navitas and NALLC as defined herein are made by 
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abilities to provide reasonable service, it will be made in accordance with law and for a proper 

purpose, and it will be consistent with the public interest. The Applicants respectftilly request 

that the Commission accept tlie filing of this Application and enter a final order approving the 

proposed acquisition and transfer of control as expeditiously as possible pursuant to KRS 

278.01 O(6). 

In support of this Application, tlie Applicants state as follows: 

I. THE APPLICANTS 

1. Navitas KY NG, L,LC (“Navitas”) is a Kentucky limited liability company. 

Navitas’ principal place of business is 1821 8 East McDurmott, Irvine, California 92614. Navitas 

Assets, LLC (“NALL,C”) is the parent company of Navitas and is a Delaware limited liability 

company. 

2. Gasco Distribution Systems, Inc. (“‘Gasco”) is an Ohio Corporation with its 

principal place of business located at 4445 East Pike, Zanesville, OH 43701. Gasco owns and 

operates facilities that distribute and furnisli natural gas to approximately 134 custorners in 

Albany, Kentucky. It is autliorized to operate within the Commonwealth of Kentucky and is a 

utility subject to Commission jurisdiction. 

11. FACTUAL AND PROCEDURAL BACKGROUND 

3. On February 16, 1995, the Coinmissioii entered an order approving Gasco’s 

acquisition of Albany Gas TJtility Company and its Application for a Certificate of Public 

Convenience and Necessity (“CCN”) to provide local gas distribution service to Albany, 

Kentucky. 

4. In conjunction with the approval of the CCN to provide utility services in Albany, 

Kentucky, Gasco was assigned certain franchise agreements with tlie City of Albany and Clinton 
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County. 

authorizing such agreements are attached hereto as Exhibit C. 

True and exact copies of the franchise agreements and accompanying ordinances 

5. On June 1, 2009, Gasco filed for Chapter 11 barlluuptcy protection - Case No. 

09-056171 - in the TJriited States Bankruptcy C o ~ r t  for the Soutlierii District of Ohio, Eastern 

Division. Gasco lias been operating as a Debtor in Possession siiice that time. 

6. In December 2009, NALLC began the process to bid on Gasco’s utility 

distribution system’s assets in the bankruptcy proceeding, which inchided the Albany, Kentucky 

Systeni, as well the Jellico, Tennessee System, the Ryrdstown and Picltett County, Tennessee 

Systems and some customers in Fentress County, Tennessee (“Gasco Utility Systems”). 

7. By Agreement dated July 9, 2010 and amended on October 14, 2010 (collectively 

the “APA”), Gasco agreed to sell, and NALLC agreed to purchase the assets in the Gasco Utility 

System, subject to the approval of the applicable regulatory authorities, including the 

Commission, and to the Raidtruptcy Court’s approval. The proposed sale will result in a change 

in ownership of the Gasco Utility Systems. The gas system is comprised of customers and 

master meters, mains and regulators, pipelines, easements, rights-of-way, tools, equipment, 

supplies and other personal property used in the operation of the gas utility system. 

8. On October 21, 2010, the Ranluuptcy Court entered an Order authorizing and 

approving NALLC’s bid (as set forth in the APA) to acquire the Gasco TJtility Systems in 

Kentucky, which included the Albany, Kentucky System, as well the Jellico, Tennessee System, 

the Ryrdstown and Picltett County, Tennessee Systems. A true and exact copy of the 

Ranlcriiptcy Court Order awarding NAL,LC its bid for the Gasco Utility Systems in Kentucky and 

Tennessee is affixed hereto as Exhibit D. 
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9. On November 17, 2010, the Navitas TN NG, LLC, (a sister entity to Navitas and 

also a wholly owned subsidiary of NAL,LC) and Gasco filed a Joint Petition with tlie Tennessee 

Regulatory Authority for approval of control and transfer of authority from Gasco to Navitas TN 

NG, LLC of the Jellico Utility System3, and the Ryrdstown and Picltett County Utility Systems, 

which include some customers in Feiitress County, in Tennessee. A copy of the Joint Petition is 

attached hereto as Exhibit F. That Petition is pending before tlie Tennessee Regulatory 

Authority. 

111. DISCUSSION 

10. The Navitas companies have the requisite managerial and technical expertise to 

own and operate tlie Gasco Utility Systems. The Navitas companies have extensive knowledge 

and expertise in operating a rural regulated gas utility by virtue of its ownership of Fort Cobb 

Fuel Authority, LL,C in Oklahoma. The Navitas companies are also familiar with federal and 

state, including Commission, utility regulations and currently work closely with the Oklahoma 

Corporation Coinmission and the Federal Energy Regulatory Coinmission (“FERC”) to maintain 

properly fhictioning and legally compliant rural utility systems in Oltlalioma. 

1 1. Similar to the structure of many utilities, tlie Navitas companies are comprised of 

two sister entities, Navitas Utility Corporation (“NUC”) and NALLC. A diagram of the 

corporate structure of tlie Navitas coinparlies is attached hereto as Exhibit G. NALLC is a 

holding company created to retain certain energy assets. NUC is an operating entity primarily 

engaged in providing necessary support services for the operations of NALLC. Rotli companies 

are owned by the same two shareholders - Mr. Thomas Hartline and Mr. Richard Varner (though 

By Order of the Public Service Commission, Coininonwealth of Kentucky, dated August 13, 1990, Gasco 
Distribution Systems, Inc.’s service to Kentucky residents in Kentucky Hill and Black Oak in Whitley County, 
Kentucky is effective under the jurisdiction of the Tennessee Regulatory Authority, as part of the Jellico Distribution 
System. A true and exact copy of the Kentucky Public Service Coinmission Order is attached hereto as Exhibit E. 
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with differing percentage interests). The vitae’s of Messrs. Varner and Hartliiie are attached 

hereto as Exhibit H. 

12. NALLC is the parent company of Fort Cobb Fuel Authority, L,LC (“FCFA”), a 

regulated natural gas utility in Oklahoma. FCFA is comprised of two divisioiis, the original Fort 

Cobb utility which includes certain recent acquisitioiis and tlie LeAm Gas Company division 

derived from a utility acquisition in Northeast Oklahoma. In addition, FCFA lias three 

subsidiaries, Navitas OK3 , derived from an acquisition in Southwest Oltlahoma, Navitas- 

WinStar, a joint venture project to construct a new gas system in South central Oltlalioma, and 

Navitas 1. The assets in NALLC and its subsidiaries include regulated and unregulated 

pipelines, office locations, the right-to-serve in the forin of approved tariffs from tlie Oltlahoma 

Corporation Commission, and certain other assets. NALLC currently serves approximately 

4,600 customers in rural Oklahoma. 

13. NTJC is the operating entity for the assets of NALLC and its subsidiaries. NUC 

provides the employees, tlie rolling stock, the computers and information systems, insurance, and 

other equipment & activities for operating tlie assets of NAL,LC. These operating services are 

provided at a contractually preset amount, billed monthly, and reviewed regularly. Since its first 

acquisition in 2007, NTJC lias been consolidated into the boolts of NALLC. With no utility 

operations outside of Oklahoma there has been no jurisdictional allocation. However, in the 

latest rate filing submitted September 30, 201 0 with tlie Oklahoma Corporation Commission 

(Cause No. PTJD 201000026), NTJC used its standard allocation method to distribute its costs to 

tlie various NAL,LC divisions aiid subsidiaries in Oklahoma. As both Mr. Hartline and Mr. 

Varner are members of the Cliicltasaw Nation, NTJC is a iniiiority business enterprise certified by 

the California Public Utilities Authority. 
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14. For operations in Tennessee aiid Kentucky, NAL,LC will replicate the structure 

used in Oklahoma. NALLC has formed two companies, Navitas TN NG, LLC and Navitas KY 

NG, LLC in Tennessee and Kentucky, respectively. As with FCFA, NUC will contract to 

operate these utility assets. Due to tlie travel time between Jellico, TN aiid the Byrdstown, 

TIWAlbany, KY systems, NUC intends to retain field service persoruiel in each location. The 

initial expectation is that the current Gasco employees servicing the systems will be retained. 

Currently, Gasco rents facilities in Jellico, Tennessee aiid Ryrdstown, Tennessee; whereas, the 

Navitas companies will seek to pachase facilities in Jellico, Tennessee and Albany, Kentucky. 

Billing will be moved from Gasco’s corporate offices in Ohio to NALLC’s affiliate, FCFA’s 

Ealtly, Oltlalioma operational headquarters. NTJC is currently in tlie process of obtaining the 

records in order to set up the Tennessee and Kentucky customers in its system. Accounting and 

regulatory compliance will be handled out of NALLC’s Irvine, California office. Meter proving 

will begin and be handled by the Ealtly, Oltlalioma meter shop. A review of equipment and 

retooling of the field offices will be undertaken immediately upon closing the acquisition. As 

NTJC has done with its eight previous acquisitions, a company representative will be dispatched 

to work alongside the local employees during the transition process to assist with integration into 

its systems. NALLC and NUC’s expectation is that this process will take several weelts 

iiivolviiig multiple trips to each location. 

15. NALLC and NUC have the requisite financial stability to operate the Gasco 

systems. NALLC and NTJC are not publicly held companies, and therefore its 2009 Federal aiid 

State Income Tax Returns and Independent Auditor’s Report are confidential and are being 

provided herewith as Exhibit I marked ‘CONFIDENTIAL.’ 
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16. The acquisition of the Gasco Utility Systems, including the system in Albany, 

Kentucky, is not intended to result in any changes to the local personnel in Kentucky. Gasco’s 

employees in Kentucky and Teimessee possess extensive managerial and technical experience 

and are expected to be retained. As stated previously, all bookkeeping, billing and other 

fiinctioiis will be provided by NALLC employees in Ealtly, Oklahoma and in Irviiie, California 

where its corporate offices are located. 

17. Navitas intends to adopt the existing tariffs of Gasco on file with the Commission 

and will subsequeiitly file a separate proceeding to revise the rates, terms and conditions of 

service of the utility. 

18. The Kentucky utility portion of the Gasco Utility Systems will operate under the 

iianie of Navitas KY NG, LLC. 

19. Certain current liabilities and contractual obligations to which Gasco is bound 

relating to the Gasco Utility Systems, such as executory contracts, and consumer deposits and 

credits will transfer to NALLC as set forth in the APA. All franchise agreements, licenses, 

permits, rights-of-way, and authorizations under which Gasco will conduct its business will 

transfer to NALLC. 

20. The gas suppliers and transporters will not change as a result of the acquisition. 

However, given Gasco’s status as a chapter 11 debtor in possession and questionable financial 

condition, there is a real concern that one or more of its suppliers may stop providing gas to 

Gasco’s customers in the near future. Thus, it is critical that this Application be reviewed and a 

decision rendered expeditiously, before January 1, 201 1 if possible - the peak time for gas use, 

to ensure a smooth transition with the gas supplier and transporter. 
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21. Once the acquisition and transfer of control is approved, Navitas will be in close 

contact with the Commission to ensure safe, reliable gas service is not interrupted to the rural 

customers it seelts to serve. 

22. Navitas’ shareholders have read and understand all of the Cornmission’s current 

gas service rules applicable to Gasco, aiid they will continue to abide by the rules. Navitas 

understands that if it does not abide by the Cornmission’s rules it may be subject to penalties. 

23. Navitas’ members are familiar with the Commission’s Pipeline Safety Division 

aiid will work closely with the Commission’s personnel to ensure that the system is maintained 

properly, the gas system is checked regularly for leaks and damage, aiid meters are checked to 

ensure that safe reliable gas service is provided to its customers. 

24. Navitas will submit to the Commission all aiuiual reports and other filings in a 

timely fashion. 

25. Navitas states that to the best of its knowledge, it is in good standing in Oltlaliorna 

and all aiiiiual reports aiid monthly fuel filings and reports required by the authorities there are 

current. At present’ Fort Cobb Fuel Authority in Oklahoma has 110 outstanding fines, public 

utility fee assessments or other deficiencies that have been identified by the Oklahoma Public 

Utility Division or Consumer Services Division. 

26. Approving the transfer of control and authority of the Gasco systems to Navitas is 

in the public interest and will enhance the rural communities in which it serves. NALLC and its 

affiliates are committed to the rural communities in which it serves and helps to ensure that these 

communities stay viable. For example, when NALLC’s affiliate purchased the Velma Municipal 

system in Velma, Oklahoma, it purchased an abandoned building on the main street of 

downtown which has been completely remodeled for a local office. This has spurred other 
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businesses to improve their buildings in the downtown area of Velma. Too, when NALLC’s 

affiliate acquired the Rimrock system in Southwest Oltlahoma, it purchased another local office 

wliicli has contributed to economic development in the rural town of Hollis, Oklahoma. At 

NALLC’s affiliate, FCFA’s main headquarters in Eakly, Oklahoma, an abandoned school was 

purchased wliicli is used as the main headquarters for personnel and equipment. After being 

totally refurbished, the former cafeteria of that school has been rented to a local resident who 

now runs a restaurant for local farmers and residents. 

27. NALLC and its affiliate Navitas are committed to assisting and keeping rural 

communities viable and have shown this through their investment in rural America. While many 

large utilities are not interested in investing in rural areas as they are more expensive to serve due 

to density of customer base, NALLC understands the importance of preserving rural 

communities and is coinmitted to ensuring that these communities continue to tlxive. Navitas 

plans to purchase and open local offices for its Kentucky customers in its proposed serving area, 

employing local residents and improving the quality of life of the people there. Accordingly, this 

request to approve the transfer of control of Gasco’s assets is in the public’s interest. 

28. Approval of this Application in an expeditious maimer, and if possible prior to 

January 1, 201 1 (the peak month for gas use), is also in the public interest due to Gasco’s 

questionable financial condition. As discussed above, Gasco is in bankruptcy in Ohio and its 

ability to pay its supplier and continue providing utility services to Kentucky customers is 

problematic at present. Once the acquisition and transfer of control is authorized, NALLC itself 

and tlxougli its affiliates stands ready to act to ensure that its Kentucky customers receive safe 

reliable natural gas service immediately. NALLC and its affiliate Navitas have the resources and 

the managerial and technical expertise to ensure a smooth transition and that the expectations of 
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its suppliers and customers are met. As the winter months fast approach, it is critical that 

Navitas be authorized to step in and provide natural gas service as soon as possible and that the 

effected communities benefit from its presence. 

29. Notices and Communications Regarding the Application should be sent to: 

Klint Alexander, Esq. (#20420) 
Wyatt, Tarrant & Combs, LLP 
2525 West End Avenue 
Suite 1500 
Nashville, TN 37203 

l<alexander~,wyattfirm. coin 
(61 5 )  244-0020 

Ron Comingdeer, ORA#l835 
Mary Kathryn Kuiic, ORA#15907 
Ron Comingdeer &Associates 
601 1 N. Robiiisoii 
Oltlahoma City, Oklahoma 73 1 18 

Facsimile: (405) 843-5688 
liunter~,cominKdeerlaw. coni 
r~il~~unc~,comiii~deerlaw.com 

(405) 848-5534 

Counsel for the Navitas Companies 

Fred Steele, President 
Gasco Distribution Systems, Inc. 
4445 East Pile 
Zanesville, Ohio 4370 1 
Facsimile: (740) 454-7780 

WHEREFOW,, Applicants request that the Commission enter a final order as follows: 

1. Finding that after the acquisition of the Gasco Utility Systems currently owned by 

Gasco Distribution Systems, Iiic. by Navitas, Navitas will have the suitability, the financial 

responsibility, and the capability to perform efficiently the utility services to be transferred, and 
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that the transfer of coiitrol and authority to Navitas to provide retail natural gas utility services 

will benefit the consuniing public and will further the public interest; 

2. Approving the acquisition and transfer of control from Gasco Distribution 

Systems, Iiic. to Navitas, including its authority to provide utility services in Albany, Kentucky 

deriving froin its Cei.tificate of Public Convenience and Necessity in Albany, Kentucky, and 

related orders, approvals and actions of the Coinmissioii pursuant to KRS 278.020(5) and (6); 

3. Approving the acquisition and transfer of control and authority to provide utility 

services in Albany, Kentucky prior to January 1, 201 1 in order for the gas service to customers to 

continue throughout the winter months; and 

4. Granting all other necessary or appropriate authorizations and flirther relief. 
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Dated this the *day of November, 2010. 

Respectfilly Submitted, 

2525 West End Avenue, Suite 1500 
Nashville, TN 37203 

kalexander@,,wvattfirm. corn 
(61 5) 244-0020 

Ron Comingdeer, OBA#l83 5 
Mary Kathryn Kunc, OBA#l5907 
Ron Comingdeer & Associates 
601 1 N. Robinson 
Oklahoma City, Oklahoma 73 1 18 

hunter@,comingdeerlaw .corn 
mkkunc@comingdeerlaw.com - 

(405) 848-5534 

Counsel for Navilas Assets, L. L. C. 

- and - 

U% "______"_ "I^_ 

Fred Steele, President 
Gasco Distribution Systems, Inc. 
4445 East Pike 
Zanesville, Ohio 43701 

Gasco Distribution Systems, Inc. 
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LIST OF EXHIBITS 

Exhibit A 

Exhibit B 

Exhibit C 

Exhibit D 

Exhibit E 

Exhibit F 

Exhibit G 

Exhibit H 

Exhibit I 

NALLC’s Corporate Resolutioii assigning all rights under the Asset 
Purchase Agreement to Navitas 

Redacted Asset Purchase Agreement and Amendment 
(CONFIDENTIAL - Filed under seal) 

Franchise Agreements and Ordinances authorizing Franchise Agreements 
between Gasco and the City of Albany and Clinton County 

TJNITED STATES BANKRUPTCY COURT ORDER (A) APPROVING THE 
SALE OF STJBSTANTIALLY ALL OF DEBTOR’S UTILITY DISTRIBUTION 
SYSTEMS ASSETS TO STJCCESSFUL BIDDER AT ATJCTION; (B) 
AUTHORIZING THE ASSUMPTION AND ASSIGNMENT OF CERTAIN 
EXECIJTORY CONTRACTS; AND (C) GRANTING OTHER RELATED 
RELIEF, entered October 21,2010 iii Chapter 1 1 Case No. 09-0561 71 

Kentucky Public Service Commission Order dated August 13, 1990 , 

Joint Tennessee Petition with Noli-confidential Exhibits 

Navitas Companies Corporate Structure Chart 

Management Biographies 

2009 Federal and State Iiicome Tax Returns arid Independent Auditor’s 
Report (CONFIDENTIAL - Filed under seal) 
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VERIFICATION OF NAVITAS ICY NG, LLC 

STATE OF OKLAHOMA ) 

COUNTY OF OKLAHOMA ) 
1 ss. 

I, Thomas I-Iai-tline, Secretary of TN ICY, LLC being first duly sworn according to law, 
niakes oath and affirm that I have read the foregoing Joint Application, know the contents 
thereof, and that the same is true and correct to the best of my knowledge, iiiforniation and 
belief. '!": ___ 

/--- 
I - ,  

flp?\:< j L" 

THOMAS ~ I A R T L I N ~  

Subscribed and sworn to before me, a Notary Public in and for the above County and 
State, on this s d a y  of November, 2010. 

Notary Public 

My Commission Expires: I 01 19 b 3  Id- 



VERIFICATIQN QF GASCB DISTRIBUTION SYSTEMS. HNC. 

o F Gasco Distribution Systems, lnc. bcing first duly sworn according to 
Applic@lion ofNuvi/w ZY NG, 
Acqulsi/iun of 5wtnerd7ip asd 

‘@.w~,Y, h o w  Ilie contents thereor, and that with respect 10 Ilie 
wpreseatatioiis on behall‘ of Gasco Distribution Systcms, bc., represents that thc same is tlue 
and corcctgio the best of my kcnowledgc, idolmation and bcljcf. 

ibzifion &uiems, hic. .for 

Subscribed and e me., a Notary Public in and for the above ‘County and 

Trina L, King 
Notaly Public, State of Ohio 

My Commission Explres 8.8.2012 

I 

I 

’ I  



SPECIAL MEETING OF 

A special meeting of the Members of Navitas Assets, L.L.C. (“NALLC’) was held on 

November &, 2010 at 18218 East McDurmott, Irvine, California at -1 o’clock I . 5., pursuant 

to the waiver of notice duly executed by the Members. 

The meeting was called to order by Richard Varner, Chief Executive Officer (CEO), who 

presided, and Thomas Hartline, secretary, acted as secretary of the meeting. 

Upon calling the roll the secretary reported that the following officers were present: 

Richard Varner 
Thomas Hartline 

said persons being all of the directors. 

The CEO declared a quorum of the officers to be present. 

The chairman directed the secretary to annex to the minutes of this meeting the waiver of 

notice thereof. 

The chairman presented the Asset Purchase Agreement dated July 9,2010 and Amendment 

thereto dated October 14, 2010, wherein Gasco Distribution Systems, Inc. agreed to sell, and 

NALLC agreed to purchase the assets in Gasco’s gas utility system subject to the approval of the 

Tennessee and Kentucky Utility Commissions. The chairman then presented, and the secretary then 

read to the meeting the following resolution. The proposed resolution was then fully discussed and, 

on motion duly made and seconded, the following resolution was unanimously adopted: 

1.  RESOLVED that N U C ,  pursuant to the terms of the Asset Purchase Agreement as 
amended, assign all of its rights and priviledges under the Agreement to Navitas TN NG, LLC and 
Navitas KY NG, LIZ for their respective service areas in each state in order to provide natural gas 
service to customers. 

There being no further business to come before this meeting, upon motion duly made, 

seconded and unanimously carried, the meeting adjourned. 



EXHIBIT B 

REDACTED ASSET 
PURCHASE 

AGREEMENT AND 
AMENDn/3[ENT 

(CONFIDENTIAL - 
E 



- . . . .  - . . . . --- . .. ____ ~ .. . 
._ . .. ___ ~ . ___.. .... - -  - -  . 

-._ , - .. 

AGREEMENT -- 
DATE: , 7,  1986 

PARTIES: ALBANY GAS UTILXTY COMPANY, 
a private corporation 
P.0: Box 655 - Adams Rock Road 

' Albany, Kentucky 42602 

("Albany Gaa- i  

and. 

CITY OB ALBANY, KENTUCKY, 
a municipal  corporation 
c/o C i t y  Building 
Cross S t r e e t  
Albany, Kentucky 42602 , ' ("the C i t y " )  , 

WHEREAS, t h e  C i t y  , on A p r i l .  11, 2985, granted tro Mid-Western 
* * * * * 

Oil and.Exploration, the gas franchise for . t h e  .City; and, 
" .  

WHEREAS, Mid-Western Oil and Exploration has assigned the 

" .  ' City gas*franChkse to Albany Gas; and, 

. .  . "  
WHEREAS, both paxties desire to make certain modifications in 

" .  e . '  

t h e i r  franchise arrangement, but  only'to t h e  extent as s e t  out  

. below. 

The parties hereto agree as follows: 
,T- 



.- _. .. . .- . . ̂ ___I . . ... . . . . . ... . . .. _ _  . - ._. .. .. _ _ _  _ _  .. . . . ..,.. . .. .-. 

".. . _.-- I ---- . ~ - l _ _ l l l  -. -, 
- I  ,- : 

, .  
v .. ' ; h  
' .  rs; . I  

Albany must approve any change on rates and the setting of the , 

initia1,xade for the sale of natural gas. The factors to pe * 

considexed 3.n settirig rates will include but not be 'limited to: 

(a)  consideration of whether or not the xates  are. reasonable and 

just based upon comparison with the rates in cities o€ a 
comparable size and location; and, 

b -  

* 

> I 

I "  

(b) whether or not'Albany Gas w i l l  be making a sufficient 

profit t;o,allow it to provide an efficient and safe serviFe to the', 
. .  

. .  _" 

I -. " 
' .  . 

I , '  
., 

. . I .  , * I 

. .  .~ . 2 ;  

citizens and businesses of t h e  areal and, I . .  
. .. " I  

" . "  * . "  
(c) <whether'or not; Albany Gas i s  makihg o r  will, make a I 

sufficient 'raie of return relative to the money and 'ti.me invested. 

in the project, with consideration given to the. initial r i s k "  '.,. ' . . 

involved j;n the project. 

. * .  I "  .I ., I I .  . .. 
I I '  

. I  8 ,  

I "  3 ,  " .  . .  . ,  

(I ?, 

. .  . I  

. .  
, " . I  

. "  
* .  

" "  : 

5 4;. Albany Gas hexeby guarantees the City ( 8 % )  eight; percent of 

fhe gross receipts. T h i s  ( 8 % )  eight percent guaranteed profit: on 

gross Leceipts shall be the only profit ' : to be'xeceived by the C i t y  

under this.arrangement and it will replace t h e  (1.5%) one and % ' 

one-ha:€ percent stated'in art+cle,l4 of the ordinance granting 

the franchise. 

e ,  

' ,  : 
. .  . .. . , ,  . . \  I ... * . I  * *  ' I (  . 

. .  . , .  I 
. "  

. .  ( .  .. . .  
. . '  

1 . *  
. .  I 

5 .  The City hereby set's the initiql rates as i o ~ ~ o w e z " ,  . I ' .  
. "  

. "  RATE . USAGE PER MONTH' - 
First 0-15 MCF'S. 5.50 ' 

, e .  

I .̂ 
, "  

, ., . . 
' . > :  Next 16-50 MCF'S 5.40 

I . . " ' % "  . .  . .  . .  
* .  " I .  .,Next 51-100 MCF'S I 5.30 

Next 101-450 MCP'S 5.25 . I  . .  , ." 1 Excess Of 450-UP MCF'S 
. , There w i l l  be. a m i n i m u m  of $7 .50  o 

. . .  

. 1 .  

4 .  " . e .  

" '  . . " 

" . S  

The C i t y  aclcn.owledges that the above rates are just and ' 

xeasonable rates under current conditions and further agrees that .I. 

these rates may never be adjusted downward for  the term of,the 
-" -L - +  . . _  .. 

management agreement.. 
a " .  . " " . c' 6 .  

guidelines and regulations as'set forth by the kentucky P u b l i c ,  

Service Commission and the National Pipeline Safeky Act. 

Albany' Gas will continue to a b i d e  by a l l  required safety', ' 



. . . . - .. __ .. ... . .. . . .. . . . .. 

* . ,  , : 
. .  

' _  

7. Albany G a s  s h a l l  f u r n i s h  t h e  C i t y  evidence  of i n s u r a n c e  to, 

p r o Q i d e  adequa te  cove rage  for damage r e s u l t i n g  €rom t h e  o p e r a t i o n  

o r  i n s t a l l a - k i o n  of t h e  gas p f p e l i n e .  

. 

.; 

9. This agreement shall be i n  f o x c e  for  a p e r i o d  of, 2 0  years, 

1 : 

time, and s u c h " x a t e , i s  s u c c e s s f u l l y  c h a l l e n g e d  by Albany G a s  i n  

a p p r o p i , a t e  'foxurn,, at t h e  . e l e c t i o n  of Albany Gas , t h i s  ag reemen t  

may be tesrninated,  w i t h  a r e v e r s i . o n  of a l l  p r o p e r t y  t r a n s f e r r e d  

h e r e u n d e r ,  to Albany Gas. 

.. ,'.! 1. * a  ' ,  I .  

. I_ .  I 8 : 

N 
a n  

F u r t h e r ,  should t h e  P u b l i c  Service Commiss ion  deem t h a t  t h i s  . .  
agreement  does not remove Albany Gas frarn i t s  rate-making 

j u r i s d i c t i o n ,  t h i s  agreement, at-. t h e  election of Albany Gas, will 

t e r w i n a t e  and ' t h e  p a r t i e s  shall be r e t u r n e d  .Co t h e  status qtlo 

a n t e .  

I I. . 

. ,  
. "  

I .  

. "  
* .  *.. I 

. r . .  . 
Nothing he,rein, ' ,however,  shall a l t e r  ani of, t h e  P a r t i e s '  

' ' 
. I .  

r e s p e c t i v e  r i g h t s ,  dukies and o b l i g a t i o n s  unde r  t h e  b a s e  f x a n c h i s e  

agreement ,  e x c e p t  where s p e c i f i c a l l y  mentioned h e r e i n .  

This 

a :  

day of 

. *  

. .  
* . . I ,  * b , . ? I  

ALBANY GAS UTZLITY COMPANY 

: .  

. 
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. I . .  COl+IvSONW1EAL'fH OF 

~ "KE??TUCKY n, * .. 
CLINTON COUNTY FISCAL 

COURT . I  .' -.. . 

hr. ' COuivTY ORDENANCE 

.,$ ' . NOTICE 
i- ,.* I 1996-GAS1 

1 -- .. AN ENABLING ORDINANCE ." 7-e RELATING TO PROVIDING FOR 
T H E G R A N T ~ G  OFNONEXCLIJ-' 
SXVE FRANCWISE/S THROUGH 
ONE OR MORE GRANTING 

__. ORD.WANCES FOR TKE CON- 
? .. STRUCTION, MAINTENANCE 

AND OPERATION OF A N A n  J- 
RAL GAS SYSTEM TO ENABLE. * 3 TxJEERANCHISE/S TOFURNTSH 

5 SELL' N A m A L  GAS BY. 

g' AUTHORXZING ADVERTISE- 
M E W F O R  BIDS AND AWARD- . 

P ING OF FRANCHISElS IN CLJN- 
.TON COUNTY KENTUCKY 

1 2 Noticeis hereby given bylheFical 
2 Corn of Chiton County KFntucky, 
$.: that h e  B s t  reading of che above 
2 summarized ordinance.wil1 be con-,, 
2"  sidered on the 19th day ofJune, 1996 .I 
*. + at 6:OO p-m. If approved at tirsrread- 
Z - ing, the second rmding of said, ordi- 
T nance will be cansideredm the 2Of.h 

day ofJune, 1996 at 1O:OO &w'."AIl 
i times set forth hereio are CST,"'and 

the readings will take place ai Lhe 
i Clinton Counry Courthouse. County 
1 Judge/Executive's Office. Albany, . 

Kentucky, where a copy o$the full 7 text of the proposed ordinante is 
; , available for public inspecuon. 
:. I C&ZNTON COU?WY" .l?ISCAL 

d I V ~ N S  'OF SAID FACILITIES; : 

=J. 

" -  , ' .  COJJRT .I . 
By: s: 

Clinton County JudgeExecutive 
CHARLENEK~NG, , 

'. _. 35-3c 
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JUff 2 0 1996 
1.. 4.4. *,.! ca2p:Ty 

.* :::,y GICik.  

P L  =* 1--, 
CLINTON COvN'IIcx klSCAL COURT 

cLrmoN COUNTY KENTUCKY ' I  

, I  COUNTY CLRDTNRNCE 1996-GAS-1 Ej-.?JQEE 

AN ENABLING ORDINANCE RELATING TO PROVIDING 
FOR ZXE GRANTING OF NOHEXCLUSXVE FRRNCHISE/S 
THROUGS ONE OR MORE (JRANTTNG ORDSNANCES FOR , 
TWE CONSTRVCTSON, MAINTENANCE AND OPERATION OF 
A NATURAL GAS SYSTEM; TO EHABLE "E 
FRRNCH1;SEE/S TO FURNISH AND SELL NATURAL GAS 
BY MEANS OF SAID FACXLXTIES] AUTHORIZXNG 
ADVERTISEMEN2 FOR BIDS "AND AWARDING 0% 
T;WCHISE/S TN CZTVIYJM COUNTY, KENTUCKY 

WHEREAS, the COUNTY OF CLINTON, COWOMWEALTH OF KEhWCKY is 
authorized by Sectrions 165 and 164 of the Constitution of the 
Commonwealth of Kentucky to establish one or more Nonexclusive 
Franchises w i t h i n  CLFn'con County, Xentucky and fo r  the  purpose o f .  
the Eranchisee/s constructing, maintaining and op=ra"Ling a natur i t l  
gas systsm and selling natural gas within the Clinton County, 
Kentucky f o r  t h o  USE! and enJoyn@nt of i t s  citizens; and, 

WHEREAS, Clinton County, Kentucky a c t i n g  by and t h rough  
C l i n t o n  County Fisc41 Cour t ,  w h i l e  not usurping t h e  powers of the 
Public Service Commission of the  Commonwealth of Ilentwky to 
r.agulate s u c h  activities pursuant to K R S  Chap te r  27B, et seq., 
desire5 to establish m r t a i n  guide l ines  f o r  t h e  operation of a 
n a t u r a l  ges system f o r  t h e  use and enjoymefit 0 2  the citizens o f  
C l i n t o n  County as we31 2s granting. autharizatfan f o r  b i d s  for 02s 
dz: m 5 . ~ o  N o n s Y r ' I r r a i w R  F r n n c h l s e s  €or sama and Drovidisq f o r  the 
enzctnent of one QT more granting orninances, pursuant :  ko the  
condi t ions c w t a i n a d  herein. 

NOW, THEREFORZ, BE IT OZDATNED BY THE FISCAL COURT OF CGUNTY 

OF CLINTON COUNTY, COMMONF2EUTK 01' KENTUCKY, Z?XA'.J?, 

CREATEON OF FRANCHZSE: 

SZCTION 1. Tha t  t he re  is hereby created a Nonexclusive 

franchise (whether ons  o r  more) f o r  installing, laying and 

maintaining gas l i n e s  and other necessary apparatus f o r  the 

transmission, diEt r3 .but lan  and 3a1e o f  na tu ra l  gas; t oge the r  with 

all appurtenant fscili3-ies and equipment in, along, under and 

across the  public roads,  pu3li.c ways, ceunttry roads and other public 

Page I 
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plec~s in Clinkon County, Kentucky; f o r  c o n s t r u c t i n g  the necessary 

conduits znd manholeE f o r  thg insta2Latlon of said lhes ,  

f a c i l i t i e s  and equipment1 for selling natural gas by means of said 

fac i l i t i e s ,  and allowing natural gas to be canveyed through Clinton 

County, Kentucky to any por t ion  of Clinton County and to any other 
city,' town or county via  Clinton County.  No person, f i r m ,  

corporation or other entiky s h a l l  conduct any of the herein 

descr ibed  a c t i v i t i e s  w i t h  regard to the distribution and sale of 

natural  gas or the installatfon A n d  conBtruction wf lines f o r  same 

I n  C l i n t o n  County, Kentucky, unless khey have f i rs t  obke:ined a 

franchise from C l i n t o n  County,  Kentucky Fiscal  Court. 

DEFLNIPXONS : 

SECTION 2. The person, firm or corporation which shall become 

t h e  purchaser and franchisee of thiB'franchise, or any successor or 

assignes thereo€, shall for brevity hereinagter be spoken of as the 

"Company" here in ,  and the public roads, public waysI county roads 

and o the r  p u b l i c  places of Clinton County, Kentucky shelL far 

brevity hereinafter be spoken of as t he  tz;-oad/s. For purposes of 

this ozdinance, and the anticipated franchise, ''zoad/s" shall, 

include any right-of-way f O r  Co-Ltnty Roads which have been acquired 

by C l i n t o n  County,  Kentucky, by deed or eaeement, and Zn the case 

of Public Roads for which there La no deed or easement to Clinton 

County, Xentucky, the C o u n t y  makes no representation Or' warranty to 

Company as to the width  of s a i d  roads or rights-of-way, and 

f u c k h = z ,  cllrrten bour.*y d o e 0  no% s b l h ~ a ~ t n  ;+enl f  +n film nr 

n, l n l t f a t e  any c o m b  actions,  declaratory, or okherwise in order to 

i 
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d e k e m i n e  the ownership or w i d &  of any such roads ar rights-of- 

way. 

to as "count;y. " 

Furkherrnore, C l i n t o n  County, Kentucky may also be reeerred 

FRANCHISE TERRITORY, ROADS, EASEMENTS AND GAS SUPPLY: 

SECTXON 30 

(a )  Thg Company awarded a franchise, its l e g a l  

representatives, successors and 68sign6, subject to t h e  condi t ions 

hereinafter contained, are herEby authorized and empowered to 

acquire, purchase, c o n s t r u c t ,  rnaintafn,  and operate in and th rough 

th1g County, a 6ybtem fox the generatSon,  distribution and 

transmission of n a t u r a l  gas fxom points elc~er w l t h t r i  UL w ~ ~ h c w t ;  

t h e  physical. boundaries of Clinton County, Kentucky and the 

0 i nhab i t an t s  t h e r s p f ,  and €zom and th rough  this couney to persons,  

cozporntions, and municipalities beyond t h e  limits thereof I and f o r  

the sa1.e 02 same for light, heat, power and other law€ul purposes; 

ta erect and maintain gas mains, l i n e s  and Qther apparatus 

necessary or: convenieht for t h e  operatlon of s a i d  system in, upon, 

acrasB and along each and all of t h e  public roads, public ways, 

county. roads and other public places within the present and future 

boundarie6 of C l i n t a n  @ouni=y, Kentucky; to use any and all such 

= * - L I J -  rn=dc m h l i p  wavs. c n u n t v  roads and o t h e r  public places 
w h i Z e  constructing or operaking s a i d  natural gas s y s t e m  Dr works; 

and to cross any and all public roads and publ i c  streams i n  this 
county for the purpose o f  constructing, maLntcining or extondlng 

such p i p e a ,  and other apparatus as may be necessary ox eonV8nim'i  
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f e r  +he??: proper” diuteibution QL nntnra, g h ~  f n  and through this 

Ccjunty. 

(b) If after any p$pe o r  other apparatus has once baen erected 

Clinton County, Kentucky acting by and through Clinton County 

Fiscal Cou’rt  shall order the rernovaf of sa id  gas mains, pipes or 

apparatus to anokher location, the County shall pay the  costfi of 

making such r e l o c a t i o n  Including clotit of zelocating the l i n e ,  etc., 

as w e l l  a5 any necessary road repairs, However, i n  the evenk the 

relocation 19 due to widening, regrading or reconstruction 02 the 

street or highGay, t he  Company will relocate the line at its 

expense and the County will be responsbile €or roadway repairs 

only.  The County shall give Company (30) days w r i t t e n .  notice of 

any such plan to ral.oc&ke gas mainsr pipes or other apparatus. The 

Compzny will cooperace with the county in any such relocation 

prQjeCt8 

(c) The Company shall also have the righ.t to use sa id  roads and 

rights-of-way with its Eervice and maintenance vehicles and 

equspment in furtherance OP thiB franchise. 

(d) Before baginning the Construction of any l i n e  o r  pipes ,  

mains oy: appurtenances under this franchise, the Company 

s h a l l  r i l e .  w i t h  t h e  County, a copy of a l l  applications for 

cantruction permits which documents are required to be filed w i t h  

th8 Public Service Commission and/or other r egu la to ry  body, 

Clinton County hereby reserving khe r i g h t  to intervene for all 

b W f U l  purposes in any such construction permit application p ~ o c e 5 ~  f i 
d Page 4 
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a .  

with the P u b l i c  Gervke ComisBion  or other  regulatory body. Said 

copy or coples of cons t ruc t f an  filings to be famished to the  

Corvrty by Company at the  time 5ame are filed wlth t h e  Public 

Service CommSssion ar other regulatory body, 

( e )  In t h e  constfuctlon, recanskruckion, maintenance or 

removal of Company's equipment, llnes, Eatc. company Ethall have due 

regard fox the r i g h t s  of the County, and for othexs, private 

individuels, e t c . r  and shall avoid Jnterference w i t h  OX jlnjury to 

the property of Country or others ,  private individuals, etc., said 

Company s h a l l  comply with a11 t h e  laws of the Commonwaalth of 

Kentucky as to placing Lights, danger signals, batrr.icades or 

warning sLgns. Further, Company shall. conduct i t s  work in a 

warkmanli.ke manner EO as not to unnecessarily in te r fe re  with pablLc 

us8 c?f any road and in a l l  6uCh work shall be f .n accordance with 

the  LLa-trest industry standards Including Code of Federal 

Regula t ions ,  4 9  CFR PazA 192, and appliCBbb2.locaL, state and 

. 

f edera l"  regulatory agency regulations. 

( f )  After any work under tha franchise is completed, Clinton 

County  shall have the right" to request the Publ ic  Service 

Comm?.ssLon and/or o t h e r  regulakory body to examine said work to 

determine that is Same has been done in accordance with the 

apkroved plans and specifications, I f  same is n o t  i n  accordance, 

the Company shall at i t s  own expense make such changes as w i l l .  

cause t h e  work to conform to t h e  plans and specifications approved 

I 

i 

I 

by the P u b l i c  Service Commissian. 
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' ( 9 )  Comp;aiiy shall pecform ax1 work in a workmanlike manner and 

so as n o t  t n ' u n n e c e s s a r i l y  interefere with t he  public use of any 

roads or ptrearns. Wherever the surface of any road is openad or 

right-of-way is disturbed, it must be restored to as good a 

condLtiun as Lt w a 8  pr ior  to tha opening or dititurbance thereof .  

When possiblel road bares are to bs conducted by Company when 

crossing any bituminous or conrete road surfaces BO as to minimize 

damage and repair work, further, t h e  Company a h a l l  n o t i f y  the 

County Road Supervisor or County Judge/Exaautive, any time- that; any 

excavation work is to be dona on any raa'd, and prior io undertaking 

any such wark. When the bituminous or cojicrete surface oC a road 

must be disturbed, the Company, upon completion 02  the l i n e  

installation or o t h e r  workI will pour a concre te  base over the 

l i n e  in o r d e r  to provide a proper base €or resurfacing same. (-') 

( h )  When an emergency asLse5 which requires immediata 

repairl the Company may disturb or escavate a road without first; 

obtaining written pexrniat3Son from the County? provlded how@Ver, 

that the  Couhty i a  notified i n  writing of said distuzbafice o r  

excavation uithin f i<e  ( 5 )  days of the start of said distrubance, 

repair or excavation, This notification shall include at leak& t h e  

t i m e ,  da te  and location as weil 86 the extent of excavation or 

othec work performed. Road or right-of-way sapaiss  which may ba 

necessary as a result of natural causes or n q t u r k l  deterioration 
s h a l l  be repaired by County and a t  its expense, however, any B u C h  

repaslrs required due to gas line cons t ruc t ion  or repairs  shall. be 

done, a3 boon as practicable and at the sole expense of Company. 

Page 6 



0 ( L )  fn th= event: the Company shall have need to contract w i t h  

prl.vate landowners f ~ r  the acquia~td.on of property, easements and 

o t h e r  rights necessary or convenient for the f n s t a l l € i t i o n  of and 

expansion of sa id  system, s a i d  acquisition shall be a plcivake 

mat ter  between the landowner and the Company and will be st the 

0 

sola expense o€ the Company. 

(j> The bids for said franchiee shal l ,  s e t  forth the bidder's 

proposal aB to the source of natural gas to be furnished Clinton 

COUA~Y, Kentucky and verification t h a t  bidder has or will guarantee 

avaiLab,ility of a dependable, reliable and safe supply of natural 

gas f o r  s a i d  system to be used and consumed-in Clinton County, 

Kentucky during the tazm o f  s a i d  EranchLse, Further, that the use 

oL any local gzis wells by the Company as a supply of gas shall. be 

done strictly in accordance wikh P u b l i c  SPrvice Commission 

criteria. 

(k) Bids offered for purrchase of this franchise s h a l l  stake 

t h e  bidder's acceptance off the. ccmdirions s e t  forth i n  this 

Enabling 02dinanca LS well as the subsequent GrantLng Ordlnance. 

(1) A l l  bidders must submit with Its bid, vertification that 

if= has authority from t h e  Publ i c  Service CornmissLon to submit: sa id  

INDEMIIIFICATION AND HOLD HARMLESS: 

SECTION 4 ,  Tha Company shall indemnify, save and hold 

harmless C l i n t o n  County, Kentucky from any end a l l  damages, 

judgments ,  decrees, costs and expenses which the County may legally 
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Euffer o r  incul: or which may be ZegalLy obcaLnea ayazrisL ~ l r c ;  County 

or by xacson of the URR.  and occupation of any rozds by t h e  

Company o r  from any operations of Campany under the franchise 

pursuant to khe terms of this franchise or Legally resulting from 

the  exexcrise by t h e  .'Company OP any oE the grivLleges herein 

granted; and if any claLm shalr De maae ox au1G P ~ ~ u y l r L  cayahis% thc 

County EQS damagea a l l e g e d  to have been sus ta ined  by reason of the 

occupation of any m a d  or the exercise of any privi lsgef;  herein 

grantedl by the Company, the County s h a l l  immediakely notify t h e  

Company in writing thereof and t h e  campany shall defend tha County 

at the cost: of t h e  Company and,,Fn t h e  event a E  final judgment 

being obtalned against  the County eithEr independently ox jointly 

w i t h  the Company, t h e  Company shal1 pay Euch judgmenk with all. 

costs and hoLd t h e  county harmless t he re f rom.  0 
LIABfLITY INSURANCE: 

SECTXON 5. At all times during the term of the franchlsa the 

Company will at its own expense maintain in force general  

comprehensive liability insurance with an insurance company and the 

policy approved by C l i n t o n  County. 

such po l i cy  shall be far t h e  psot tectfon of the County, i t 6  elected 

afficials, agents, mernbese of boards or cammLRsions, and employees 

against L i a b i l i t y  f o r  loss  or damages for bodily injury, death,  and 

property darnaga by the activf.t"ies o f  the Company acting under the 

Eran*chiss, as well as for: the protectLon of the public .  Minimum 

Jiability limits under t h e  policy are to be FIVE MILLION 

The coverags represented by 
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0 ( ~ S , O O O , O O O . O O ~  DOLLARS, for personal injury or death, and TWO 

MlLLION ($2,000,000.00) DOLLARS f o r  damage to property resulting 

from any one occurrence. Additional public agencies and t h e i x  

personnel shall be added as insured€?, subject to the 6ame terms and 

cond i t ions ,  at the  request of C l i n t o n  County. 

COMPANY -SERVLCES: 

SECTION 6. The company may EurnFsh natural gaB for light, . 

h e a t ,  power or and any other  lawful purpose to any person or 1 

persons, company or entity residing a long  or near t h e  aforesaid 

roads, and may make such lawful,  cont rac ts  for t he  use t h e r e o f  as 

may be agreed upon between the Company and such person or psrson$,  

company o r  e n t i t y ,  

FURNXSHING OF SERVICES: 

SECTION 7. .The Company shall extend its natural  qas mains, 

pipes and equipment and inatall additfonal equipment; whenever it 1s 

assured of deriving additional bwiness  therefrom and receive a 

reisonable return upon t he  investment xeqnired to install such 

extension, a l l  Pubjecr to Public Sarvlce. ComissFon approval. 

COMPANY RULES AND REGULATIONS i 

SECTION E ,  The Company shall have t h e  r i g h t  to make and 

enforce reasonable pol i c i e s  and procedures necessary for the proper 

conduct of it8 business and protection of it6 properky, subjec t  to 

all appl i cab le  local, stat3 and federal Laws and r s g u l e t i o n s .  

RATES : 

SECTION 9 ,  The Corilpany a h a l l  have the r i g h t  to charge 

Page 9 



l. reasonable r'ates for: natural gas supplied wi th in  the Caunky and 

rates Zh3t are 6ubj~ct to regulation by the  Public Service 

Commission of Kentucky, or any o the r  appzoprlate loaal, s t a t e  

and /o r  federal agency. Furthermore, at least 30 days p r i o r  to t h e  

iniation of any rate increase proceecllng with the Public Service 

Commission ox othef regulatory nuthority with khe power to govern 

the  reasonableness of rates, tha Company shall noti€y Clinton 

County Fiscal C o u r t ,  in writing, w i t h  regard Ca such r e q u e s t  f o r  

h~cseatied rates. C l i n t o n  County shall have t h e  express right to 

intervene In such proceedings w i t h  t h s  P u b l i c  Service 'Commission or' 

or o t h e r  regulatory body and may p r o t e s t  such increaseA 

FRANCHISE TERM: 

SECTXQN 10, Thia f r anch i se  and all rights and privileges 

granted hsreundex shall be in full force and effect for a per iod  of 

twenty  (20) years from and after the date  when this f r a n c h l s e  is 

granted to the company, aubjact of course to. the Company's 

compliance with $he provisions of t h b  franchise. 

c) 

FORFETTURE OF FRANCHISE RIGHTS: 

SECTION IL. The franchise may be forfeited, at the optiton o f  

C l i n t o n  County, upon failure or r e f u s a l  by Csmpany to honor the 

terms and conditions g e t  forth herein. Forfeiture may be exercised 

by wrltten notice to Company of t h e  Company's fa i lure  to honor t h e  

te rms a n d  c o n d i t i o n s  hereof, followed by Company's r e f u s a l  to 

eliminate or correct such falLure or v i o l a t i o n  w i t h i n  s i x t y  (60) 

days. P r i o r  to forfelkure of t h e  franchise and a l l  r i g h t s ,  and 
fJ Page l o  
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privileges . ,appertaining trhereto, the Company s h a l l .  have the right 

to p 9 t i t f O n  C l in ton  County, Kentucky, in writing, €or a public 

hearing with  regard to sa id  eorfeiture. S a i d  public hearing shall 

be granted within t h i r t y  (30) days after receipt of said written 

p e t i t i o n .  A t  such hearlng, t h e  Company shal l ,  havs the sLght to 

appeal: and be heard, t h e  right to have legal counsel present, the 

r i g h t  to present; evidence, the right to subpoena Witn@83ES to 

testify on Lts behalf and the r ight  Eo have said proceeding 

recorded. The recording of said proceeding w l l l  be pnblic record 

which can be used for  evidentiary purposes and any lawful agency or 

legal proceeding. 

and w i t h i n  IO days, Clinton County, Kentucky, t ihall  render a 

wxikten order, Findings of Fact and Conclus ions  o f  Law as to i t s  

declslon regarding forfeiture. 

Subseguent to the canc1ur;ion oE E a i d  henring, 

SALE OF SYSTEM: 

SECTION 12. In the event  the Company desire& to sell a l l  or 

any portion of the system that ;It egtabllshes f o r  t h e  distribution 

of na tu ra l  gas qnder t h f s  franchise, the County shall. be g i v e n ' a t  

J.eai3.t: thirty (30) days priorl' w r i t t e n  notice of any such proposed 

 sal^ and the Cbuntry speeifica3.J.y reserves khe right to intervene in 

eny Public Service Commission proceeding regarding any such sa le  in 

order to insure  t h a t  the proepective purchaser c a n  comply with all 

terms and provisions psrtaining to t h i s  €ranchisea 

COMPLIANCE: 

SECTION 13. The Company EshalZ comply with all applicable 
f *-'\ 
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local ordinances a5 well as lacal,  s t a t e  and federal lawa and 

regulations.  &A' constructing and operating the natural g2s system 

herein) including but not 1irnit;ed to, compliance with t h e  .rules, 

regulations and safety standards of the P u b l i c  Service. Comnllssinn 

of the. Commonwealth of Xantucky or any other appropr ia te  local, 

s t a t e  t ind/or federal agency. 

-0 

C O W Y  CHARGES: 

SECTION 1 4 .  I n  the event that t h e  County should enact: a 

utility  EX, u6er fee or similar charge to be l e v i e d  upon gas 

purchasers (consumers) during the tern o€ this franchise, the  

Company Shall add 6aid charge to its mDnthly b i l l s ,  collect same 

for the County and d e l i v e r  the collections, monthly to the County, 

a11 at: no c o s t  to the Coiinty.  Nothing herein shall exempt t he  

Company from %he payment of general or special ad valorem property 

taxes ,  real or personal, now or hereafter: levied by s t a t e  or local 

government or t a x i n g  districts thereof. 

TRANSFER OF PRANCHLSE-RESTRTCTIONS: 

SECTION 15, ThL& franchise may be transferred oc assigned 

by the company only w l t h  %he consent and approval of! the PubZic 

Service Commission. The County specifically reserves t h e  right: of 

intervention ox to initiate any public Service Conimissian 

proceedings regarding a s a l s ,  It: is further understood t h a t  the 

word ''Company" whenever it appears herein Shall inc lude  and apply 

to all the B t i C C e S a a r s  and/or aaelgns of the Company. 
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Company as cohsideration for the granting of t h i E  franchise and the 

c o n t i n u i n g  enjoyment: thereof, an s n n u a l  frenchise fee, s a i d  fee to 

be percenkage 0% all, groes receipts, besed an gross gas 

consumptian revenues receSved by t h e  company, Such fee s h a l l  be 

equal to a m i n i m w  of ( 3 %  for the firat two yeam 02 the franchise, 

4 %  f o r  the next-two years and 5% thereafter) of t h e  Company's gross 

revenues derivsd from the s a l e  of natucal  gaa to residential and 

commercial customers located w i t h i n  Cll.ntan county, Kentucky and 

shall be paid quarterly, and the payment thereof dhall he due on or 

before ths end of each period of t h i r t y  (30) days succeeding t h e  

close of each qua r t e r  of  a calendar reerr d u r i n g  whFch t h e  franchise 

f s  in ef fec t .  The only exceptlon ta t he  paymen'c of said fee w i l l .  

be In the event the Company shall also hold a franchise fo r  nakuusal 

gas w i t h  an incorpora ted  city within C l i n t o n  County,  and in that 

event, no fee shall be cherged as it: pertains to customers located 

w i t h i n  the city limits of said incorporated city which may exists 

at the time of the g r a n t i n g  of  t h i s  fcanchise, Payments shall be 

accompaniad by a 6tsatement duly ver i f ied  before a Notary  Public 

reflecting the t o t a l  gross recelpbs received by company during the 

preceding calendar quarter, company s h a l l  at a l l  times keep and 

mafntain a f u l l ,  true and correct accounting of all the gross 

receipts and income arising out: 0 2  opera t ions  under: t h e  f ranchise ,  

and books of accounts  and all o the r  recorda J3hal.l. a t  aJ.1 reasonable 

times be o?en to inspection and examination wi th in  the county by 

Clinton Counby Fiscal cour t  and/or i t a  representatives. Clinton 

county does hereby reserve t he  r i g h t  t o  audi t ,  at County expense, 
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and xecompute any and all amounts Faid hereunder, and no acceptance 

of any payment: shall be con6t rued  86 a reieese or as an accord and 

satisfaction or waiver of any claim the County may heve f o r  f u r t h e r  

or a d d i t t o n a l  sums payable under the franchrlse. Additionally, 

Company w i l l  ElurnL~h county wlth a CQPY of annu81 a u d i t  report: 

required by Public Setvice Commission. 

proposed annual franchi6e fee to be paid Cl$nton  County will be 

inc'luded in the bid submitted by bldderp. 

F u r t h e r ,  the amount of the 

CONSTRUCTfON: 

SECTION 17. 

( a )  The company shall start construction of a n a t u r a l  gas 

system within ninety (90) days from t h a  date of t h e  g r a n t i n g  of 

the Certificate of Convenience and Necessity For Consksuetlon by 

t h e  Public Service Commission, end the company s h a l l  make repor t s  

upon its progress  fn constructing t=he natural gas system to the 

County, every ninety days until the system i s  in opera t ion ,  

opera t ion  be ing  that~natural gas i s  supplied to customers w i t h i n  

the County, said r e p o r t s  being for the puspose of informing the 

County that the Company La making reasonable progress toward the 

implementation of t h e  system and for  Clknton County, Kentucky, 

acting by an4 through Clinton County Fiscal  Court  t'o determine 

whether the franchise should be revoked by reason of the failure of 

the Company to make rezisonable progress toward implementation of 

t h e  systems, all at; t h e  dlgcr-etion of t h e  Counky. , 

0 

I 

(b) Rsasonable progreBs toward  irnplemenkation of the system I 
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shall include, but n o t  be l im i ted  to the actual. cons lmct ion  and 

LayLng of p a  lLnes and mains. 

(c) Company: s h a l l  with in  ten days f rom the accepkance of its 

’ bid by the County, deposit with the County a FiELy Thousand 

($50,000.00) Dollar performance depofllt or insurance bond (with , 1 

County named as Payee) and if cash, to be held in escrow by the 

County pending a showing of rearsonable progress toward 

implementation of the system, Upon a showing of such progress, the 

County may refund said deposit  or release Company from th1.s 

obifgation at any time following the expiratlion of ninety (90) days 

Erom the franchise acceptance, but not l a t e r  than 2 8 0  days f rom 

said date ,  On the failure of company to show zeasonable proglX26S 

towards imglementatlon of  the system w i t h i n  1 8 0  days from t h e  

franchise date ,  the rights and authority herein granted shall 

cease, and t h o  security deposiked w i t h  t h e  County s h a l l  be 

SorfeSted to County without  action by the  County and w i t h o u t  

f u r t h e r  n o t i c e  to Company; provided however, that Clinton County 

may extend the time w i t h i n  which services aFe to be commenced as i t  

may deam just and equitable. 

‘ 

( d )  FolloGing the implementation of the operation o f  the 

system the compsny shall make annual, reports to the County 

concerning ths operation of the n a t u r a l  gas system ana t h e  

fl tnancial  condition of the company at t h e  end o f  each calendar 

year. 
I 

( e )  Witbln  two years from the award of: t h e  franchise to t h e  
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c) Company, t h e  Comgany ehaI.1 t u r t h e r  make available natural gas 

service ta a m i n i m u m  of fifty-percent ( 5 0 4 )  of the potential, . 

residential and commercial. customars desiring natural gas within 

C l i n t o n  County which potential customers have requested service and 

which service has beeri egproved by the Publ lc  St3xvic@ Commission, 

and submit; to the County a report substantiating s a i d  avallnbility 

of service,  as well as a lL5k of those individuals or entities 

request ing  gas @exvice, for the purpose of informing the Counky 

t h a t  the Company is making reasonable progress to provide serv2ce 

to a l l  p o t e n t i a l ,  residential and commercial customers d s s i r i n g  

natura l  gas within the County and f o r  the County to determine 

whethe2  the franchise s h o u l d  be revoked by reasan of  the failure o? 

t h e  company to make reasmrtble progress in offering and provid ing  

S e f v l C e i  to all. pokentlal, residential and commercial customers  0 
desiring naturczl. gars w i t h i n  the County, In making this 

determination, the County shall g i v e  due consideration to khe 

Company's rights as o u t l i n e d  in SECTION 7/ herein.  

( 9 )  Furthermore, t h e  bid from pbtefltial bidders w i l l  spec i fy  

t h e  amount of time which the Company wiI .1  require in order to 

service any cu~torner ,  residential or commercfal and the pOllCy, 

which t h e  Cmpany plans to implement and adhsre  to as to the 

procedures and response time as to establishing FnFtial service a8 

W e l l  as the policy and procedures  regarding t r o u b l e  calls end 

maintenance calls f o r  a15 customers. Fur thermore ,  Company, a f t e r  

r@c=iving the franchise award, will, as soon as possible, provide 
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county w i t h  a copy of any opera 

Sexvice ComSssian, 

ions manual required by t h e  Public 

(9) The Company shall locate and maintain a local customer 

o f f i c e  w i t h i n  C l l n t o n  'county, Kantucky at: all times during the C e r r n  

of the f ranchise  and w i l l .  maintain regular busnineas  hours.at said  

o f f i c e  f o r  the benefie of the public. 

BINDING EFFECT: 

SECTION l a .  The terms of %his  ordinance  creating this 

franchise and khe subgequent granting ordinance ara c o n t r a c t u a l  and 

binding according to the terms contained therein, and shall be 

binding on 56 well ai3 i n u r i n g  to t h e  benefit: of C l i n t o n  County, 

Kentucky and the Company and the ~ u c c e ~ s o r ~ j  and assigns of.the 

Company. 

INCONSISTENT ORDINANCES OR PROVISIOflSt 

SECTION 19. Provfsions of any o t h e r  ordinancs that ere 

i ncongfs t en t  w i t h  t h i s  azdinanca are and ahall he ineffective with 
roapoot to t h ~  company a c q u i r L n g  t h i s  franchim. , 

ADVERTISEMENT OF FRRNCHXSE ORPZNANCE AZYU YOX kLDwY: 

SECTXON 20. 

( a )  It shall be the duty of Clinton County as SOOA as 

practicable after the ratification af this enabling ordinance to 

advertise the sa le  of this f r a n c h i s e  by advertising $201 bids for 

same, at a minimum, once per week for three success ive  week3 in the 

C l i n t o n  County News BO that the f$nal publication shall appear not 

less than seven days b e f o r e  the day on which the b i d  opening s h a l l  
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' (2 occur not Fore than 21 days before t h e  day of ths bid opening. 

Said notices and newspaper advertisement shall state when ths 

county  sha l l .  receive the bids for the sale of said franchise by 

sealed  b id ,  g iv ing  the time and place of opening of Eaid bids. ALL 

bids a h a l l  be effect 'Fve and valid €of a period oL t h i r t y  (30) days 

following the  the opening of same. 'L 

(b) S a i d  advertisement shall reserve u n t o  the county the r i g h t  

to reject any and all bids submitted. 

( e )  The newspaper publication s h a l l  describe the franchise to 

ha sold and s t a t e  that: a copy thereof is availsble f o r  inspection 

at the Clinton County, Kentucky, Judge/Executive's O f f i c e .  

(d) The Coun ty  shall s e l l  s a i d  franchise in accordance wfth 

said no t i ce  and advertisement end t h e  County may zccept that bid 

w h i c h  in i t s  judgemenk 19 t h e  highest  and best  bid or the County 

may reject any end a l l  bids  submitted. 
c> 

(e)  In addition to thg consideration in the form of a 

f r a n c h i s e  fee to Clinton County ,  Kentucky, the bidder will s t a t =  a 

dollar amount proposed for the purchase of sa id  f ranchise ,  which 

amount shall n o t  be less than  One Thousand Dollars ($l,OOO,Oo), 

The bidder to whom sa id  franchise s h a l l  be awarded s h a l l  shall 

- s t a t e  i n  t h e  b i d ,  t h e  acceptance of the terms and proviBions of 

this ord inance  as w e l l  as the subsequent gritnting ordinance and t h e  

successful,  shall, within ten (LO) days aLkes the acceptance o f  i t s  

bid by Clinton County,  pay the a fo resa id  amount of t h e  bid to 

C l i n t o n  County, Kentucky. No permit fee or other additional charge 

i 

I 
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" .  n 
\ < . /  shal l  be imposed cln the company. The monies called fo2 in thls 

section a m  non-refundable. 

( f )  The successful bidder will reimburse C l i n t o n  County, 

Kentucky the amount of all legal advertising and notice costs 

incurred EB a result or' the enabling end granting ordinances and , ' 

f i n a l  publication of 6ame. 

AnDITI0NA.L CONSIDERATION: 

SECTXON 21, As additional consideration f o r  th= f r anch i se , t  

ths Company shall allow Clinton caun'cy, Kentucky a discounk of 25% 

on all n a t u r a l  gas used for heating and operating any p u b l l c ,  

county owned building which b u i l d i n g  is used exclusively f o r  public 

and/or county  use or purpases. To clarify, s a i d  d i s c o u n t  would n o t  

apply to a County owned building which i s  being l eased  to a pxivzke 

p e r s o n  os e n t i t y .  Such discount E h a i l  be applied to the r a t e s  t h a C  

would otherwir je  be charged for nanrasidentlal service of similar 

extent. Further, thls proviaion Ita subject to the  "special 

contract" provlsions of the Public Service" Commission, 

. 

" 'i2 

SEVERABILXPY: 

SECTION 2 2 ,  The franchise i s  gsanfted pursuant to tfie laws of 

t h e  Commonwealth of Kentucky relating to the granting of such 

r i g h t s  and privileges by county governments. If any- zrklcle, 

sec t i on ,  sentenre, e t c , ,  of thl.8 ordinance is for any reason held 

i l l e g a l ,  invalid or unconstitutional, such fnvalidlty Shall not 

affect  the validity of  the ordinance or any oE the remaining 

p o r t i o n s .  The invalidiky of  any p o r t i o n  o€ this ordlnace shall not 
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\ ,I abate, reduce, or UtherwlBk? a€€ect  the consideration or o the r  

obligation required of t h e  grantee.  Xn the evsn r  of a declaration 

of invalidity by a Court of competent jurisdiction, noth ing  sha l l  

prohibit t h e  proposed granting o r d i n a n c d s  f r o m  being considered a 

r i g h t  of easement f o r  valuable consideration and this provisian 

sha13, be s e t  forth i n  any g r a n t i n g  osdinance/s.  

f3 

. 

PUBLTC BENEFIT: 

SECTION 2 3 .  This ordhanCe is hereby declared to be a measure 

in the interest:  of public peacer h e a l t h ,  welfare and safety, and 

this ordinance shall become efifective upon passage, approval and 

publication es required by law. 

Published prior to passage on t h e 2 ! h d a y  o f  June 1996. 

Rdad and approved on f irst  reading  on t h e  19th day 0 2  

June, 1996, 

Read and approved on second reading on t h i s  the 20th day of 

J u n e ,  1996. 
- .  

CLZ'NTON COUNTY 
JUDCE/EXECUTIVE 
CLINTON COUNTY FISCAL COURT 

ATTESTS 

M d G a s ,  9 6 
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CITY OF ALBANY, KENTUCKY 
C i t y  Ordinance No. 85-001 

AN ORDINANCE C R E A T I N G  A FRANCHISE FOR THE CONSTRUCTION, 
MAINTENANCE AND OPERATION OF A NATURAL GAS SYSTEM I N  
THE CITY OF. ALBANY, KENTUCKY FOR THE FURNXSAINC AND 
SELLING OF NATURAL CAS BY MEANS OF SAIQ FACILITIES , 
AND PROVLDING FOR THE SALE OF SAID FRANCHISE I N  THE 
C I T Y  OF ALBANY,  KENTUCKY. 

WHEREAS t h e  C i t y  o f  Albany, Kentucky is  au tho r i zed  by 

t h e  C o n s t i t u t i o n  of t h e  Commonwealth of Kentucky t o  e s t a b -  

l i s h  a f r a n c h i s e  w i t h i n  the City of Albany, Kentucky for the 

cons tmic t ion  and maintenance of a system f o r  s e l l i n g  n a t u r a l  

qas w i t h i n  t h e  c i t y 9 o r  the  w e  and enjoyment of i t s  c i t i z e n s  

and 

Whereas t h e  C i t y  of Albany, Kentucky wishes t o  e s t a b l i s h  

c e r t a i n  g u i d e l i n e s  f o r  t h e  operat . ion of a n a t u r a l  g a s  system 

for t h e  use and enjoyment of t h e  people  of t h e  C i t y  of Albany, - 
NOW THEREEURE, be i t  orda ined  by t h e  City of Albany, 

Kentucky as f o l l o w s  : 

I .  Thar. t h e r e  i s  hereby c r e a t e d  a f r a n a h i s e  f o r  i n s t a l l i n g ,  

l a y  i n k  and main ta in ing  g a s  p i p e s  and o t h e r  n e c e s s a r y  a p p a r a t u s  

for the t r a n s m i s s i o n ,  d i s t r i b u t i o n  and sa l e  of n a t u r a l  g a s  to -  

g e t h e r  w i th  a l l  appur t enan t  f a c i l i t i e s  and equipment i n ,  a long ,  

under and a c r o s s  t h e  p u b l i c  ways, r o a d s ,  s t r e e t s ,  a l l e y s  and 

o t h e r  p u b l i c  p l a c e s  i n  t h e  City of Albany, Kentucky, and € o r  

c o n S r u c t i n g  t h e  necessa ry  c o n d u i t s  and  manholes f o r  t h e  i n -  

s taJ . la t ion of s a i d  p i p e s ,  f a c i l i t i e s  and equipment,  and for 

s e l l i n 3  n a t u r a l  gas by means of s a i d  facilities, and such 

gas  may be conveyed t h r o y h  t h e  C i t y  of Albany and" t o  any 

p o r t i o n  of C l i n t o n  County and to any o t h e r  t,own or county .  

-, 
.J 

2 .  The person ,  firm or c o r p o r a t i o n  which s h a l l  become 

t h e  purchaser  o f  Chis f r a n c h i s e ,  or  any successo r  or a s s i s n e e  

t .hereof ,  s h a l l  for b r e v i t y  h e r e i n a f t e r  be spoken of  as t h e  



"Company" h e r e i n ,  and t h e  p u b l i c  ways, r o a d s ,  s t ree ts ,  

a l l e y s  and b t h e r i p u b l i c  p l a c e s  o f  t h e  C i t y  of Albany, 

Kentucky. s h a l l  f o r  b r e v i t y  h e r e i n a f t e r  be spoken of a s  

t h e  "s t z e e t s  . I'  

3 .  The Company awarded t h i s  f r a n c h i s e ,  i t s  LeQal 

r e p r e s e n t a t i v e s ,  successo r s  .and a s s i g n s  , a r e  hereby sub- 

j e c t  t o  t h e  c o n d i t i o n s  h e r e i n a f t e r  c o n t a i n e d ,  a u t h o r i z e d  

and empowered t o  a c q u i r e ,  purchase ,  cons t - ruc t ,  m a i n t a i n ,  

and o p e r a t e  i n  and throu3h t h i s  c i t y  a system f o r  t h e  

s e n e r a t i o n ,  d i s t r i b u t i o n  and t r ansmiss ion  o f  n a t u r a l  g a s  

from p o i n t s  e i t h e r  w i t h i n  os without  t h e  c o r p o r a t e  l i m i t s  

of t h i s  c i t y ,  t o  t h i s  c i t y  and t h e  I n h a b i t a n t s  t h e r e o f ;  and 

from and through t h i s  c i t y  t o  pe r sons ,  c o r p o r a t i o n s  and mu- 

n i c i p a l i t i e s  beyond t h e  l imi t s  t h e r e o f ,  and for t h e  s a l e  o f  

same for l i g h t ,  h e a t ,  power and o t h e r  purposes ;  to e r e c t  and 

main ta in  gas  mains,  p i p e s  and o t h e r  appa ra tus  n e c e s s a r y  or  

convenient  f o r  t h e  ope ra t ion  of s a i d  s y s t e m  i n ,  upon, across 

and along, each and a l l  of t h e  s t r e e t s ,  a l l e y s  and p u b l i c  

p l a c e s  w i t h i n  t h e  p r e s e n t  and f u t u r e  c o r p o r a t e  l imi t s  of 

t h i s  c i t y ;  t o  have and hold a s  by law auphor lzed ,  any" and 

a l l  p r o p e r t y ,  easemenrs and o t h e r  r i g h t s  necessa ry  o r  con- 

v e n i e n t  for s a i d  purpose ,  s a i d  p r o p e r t y ,  ea6ernent.s and o t h e r  

r i g h t s  t o  be acqu i red  by t h e  Company a t  i t s  own expense ;  t o  

use  any and a l l  such s t r e e t s ,  a l l e y s  and p u b l i c  p l a c e s  wh i l e  

c o n s t r u c t i n g  o r  o p e r a t i n g  s a i d  na tu ra2  gas  system o r  works; 

and t o  c r o s s  any and a l l  s t r e e t s  and s t reams i n  t h i s  c i t y  €or 

t h e  purpose of c o n s t r u c t i n g ,  ma in ta in ing  ox extending  such  

p i p e s ,  and o t h e r  appa ra tus  a s  may be necessa ry  o r  conven ien t  

f o r  t h e  proper  d l s t r l b u r i o n  of n a t u r a l .  %as  i n  and through . 

t h i s  c i t y .  If a f t e r  any p i p e  or  o t h e r  appa ra tus  h a s  once been 

-2- 
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e rec t ed  t h e  C i t y  Counci l  s h a l l  o r d e r  t h e  removal of s a i d  gas  

mains,  p ipes  o r  apparat ,us  t o  ano the r  l o c a t i o n ,  t h e  C i ty  s h a l l  

pay t h e  c o s t  of making such r e l o c a t i o n  u n l e s s  due to widening,  

r eg rad ing  or r e c o n s t r u c t i o n  of t h e  s t ree t  or highway, i n  which 

c a s e  the Company w i l l  r e l o c a t e  a t  i ts  expense.  The.Company shall  

a l s o  have  t h e  r i g h t  t o  use t h e  s t r e e t s  w i th  its s e r v i c e  and 

maintenance v e h i c l e s  and equipment i n  f u r t h e r a n c e  of  thie 

f r a n c h i s e .  Before be.zinning t h e  c o n s t r u c t i o n  of any new l i n e  

o f  p i p e s ,  mains o r  appur tenances  under t h i s  f r a n c h i s e ,  t h e  

Company s h a l l  p repa re  a p l a t  showing t h e  Cons t ruc t ion  of t h e  

work t o  be done and a b r i e f  d e s c r i p t i o n  showing t h e  manner i n  

which it is t o  be  done ,*which  p l a n  and s p e c i f i c a t i o n  s h a l l  be  

p re sen ted  t o  t h e  C i t y  Counci l  f o r  i t s  approva l ,  and s h a l l  n o t  

proceed wi th  such c o n s t r u c t i o n  u n t i l  approval  is % r a n t e d .  Such 

approva l ,  however, s h a l l  n o t  be unreasonably d e n i e d ,  wi thhe ld  

o r  de layed .  Af t e r  t h e  work i s  completed t h e  City Council. s h a l l  

have t h e  r igh t :  t o  examine said work and should it f i n d  t h a t  t h e  

work h a s  n o t  been done i n  accordance w i t h  t h e  p l a n s  and spec i -  

f i c a t i o n s  approved by the C i t y ,  the  Company-shall  a t  i t s  own 

expense make such changes a s  will c a u s e  t h e  work t o  conform 

eo the plans and s p e c i f i c a t i o n s  approved by ' t he  C i t y .  The work 

s h a l l  be done in  a workmanlike manner and so a s  n o t  t o  unneces- 

s a r i l y  i n t e r f e r e  with t h e  p u b l i c  use of any sa id  s t reets .  Where- 

eve r  the s u r f a c e  of any s t ree t  i s  opened it m u s t  be r e s t o r e d  t o  

a s  good a c o n d i t i o n  a s  i t  w a s  p r i o r  t o  t h e  opening t h e r e o f .  
-3 

'/ 
.' 4 .  The Company sha l l .  indemnify,  s ave  and hold harmless  

t h e  C i ty  from any and a l l ,  damages, j u d q n e n t s ,  d e c r e e s ,  cos t s  

and expenses  which the  C i ty  may l e s a l l y  s u f f e r  or  i n c u r  o r  

1 

, which may be l e g a l l y  obta ined  aqainst the C I t y  f o r  o r  by reason  

of t h e  use  and occupat ion  of any s t r e e t s  i n  t h e  c i t y  by t h e  

Company, pu r suan t  t o  t h e  torrns of t h i s  f r a n c h i s e  or kegal ly  
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r e s u l t i n g  from t h e  e x e r c i s e  by t h e  Company of any of t h e  p r l v i -  

Leges ‘here in  g r a n t e d ;  and i f  any c la im s h a l l  be made o r  s u i t  

brought  a g a i n s t  t h e  C’ity f o r  damages a l l e g e d  to  have been 

s u s t a i n e d  by reason of t h e  occupat ion  of any street OT the 

e x e r c i s e  of any p r i v i l e g e s  h e r e i n  g r a n t e d ,  by t h e  Company, 

1 

t h e  C l t y  a h a l l  immediately notify t h e  company i n  w r i t i n g  

thereof  and t h e  Company is hereby g iven  t h e  right and p r i v i -  

l e g e  to defend o r  a s s i s t  i n  defendlnq  such 5 u S t  i n  t h e  name 

of t h e  C i t y .  

5. The Company may f u r n i s h  n a t u r a l  gas  f o r  l i % h t ,  h e a t ,  

power and any o t h e r  lawful, purpose t o  any person o r  p e r s o n s ,  

company o r  e n t i t y  r e s i d i n g  a long  or  n e a r  t h e  a f o r e s a i d  s t reets ,  

and may make..suck l awfu l  c o n t r a c t s  f o r  t h e  use  the reo f  a s  may 

b e  agreed upon between the  Company and such person  or per sons ,  

company o r  e n t i t y .  

6. The Company s h a l l  extend I t s  n a t u r a l  ~ a s  mains ,  p i p e s  

and equipment. and i n s t a l l  a d d i t i o n a l  equipment whenever it: is 

as su red  of d e r i v i n g  a d d i t i o n a l  bUSines6 theref rom and r e c e i v e  

a r easonab le  r e t u r n  upon t h e  investment  r equ i r ed  t o  i n s t a l l  

such ex tens ion .  

7. The Company s h a l l  have t h e  right t o  make and e n f o r c e  

r easonab le  r u l e s  a n d r e g u l a t i o n s n e c e s s a r y  f o r  the  p rope r  con- 

d u c t  O€ i t s  bus iness  and p r o t e c t i o n  of i t s  p r o p e r t y ,  s u b j e c t  

to a l l  l o c a l ,  s t a t e  and f e d e r a l  laws and r e g u l a t i o n s .  

7 8 .  The Company s h a l l  have t h e  r i g h t  to charge  r e a s o n a b l e  
J 

rates f o r  n a t u r a l  gas  supp l i ed  within t h e  c i t y  and r a t e s  that 

I a r e  s u b j e c t  to r e g u l a t i o n  by t,he P u b l i c  Se rv ice  Commission of 

Kentucky, or any o t h e r  a p p r o p r i a t e  local, s t a t e  and /o r  f e d e r a l  

a3ency. 

9 .  

_ - _  _ _  --- -- - 

This  f r a n c h i s e  and all r i g h t s  and p r i v i l e g e s  g ran ted  

\ 
\ 
i 

hereunder  shall be in  f u l l  f o r c e  and e f f e c t  f o r  a per iod  of 

-LL- 
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twenty (20) y e a r s  from and a f t e r  t h e  d a t e  when t h i s  f r a n -  

c h i s e  is gran ted  to the Company, suki ject  t o  t h e  Company's 

compliance wirh the p r o v i s i o n s  of t h i s  f r a n c h i s e .  

IO. In t h e  event  t h a t  t h e  Company d e s i r e s  to s e l l  t h e  

system t h a t  it e s t a b l i s h e s  f o r  t h e  d i s t r i b u t i o n  of n a t u r a l  

g a s  w i t h i n  t h e  c i t y ,  t h e  C i t y  s h a l l  have t h e  rirght of f i r s t  

r e f u s a l  co purchase  t h e  system from t h e  Company e t  a p r i c e  

t o  be agreed upon between t h e  C i t y  and t h e  Company. In t h e  

event  t h a t  no p r i c e  can be agreed upon between t h e  C i t y  and 

t h e  Company, t h e  p a r t i e s  may provide  f o r  a method o f  d e t e r -  

mining a r easonab le  p r i c e  f o r  t h e  system, inc lud ing  but  n o t  

l i m i t e d  t o ,  mediat ion or a r b i t r a t i o n .  
-..- 

J 11.  The Company sha l l .  comply wi th  a l l  l o c a l ,  s t a t e  and 

f e d e r a l  laws and r e g u l a t i o n s  i n  c o n s t r u c t i n g  and o p e r a t i n g  the 

n a t u r a l  g a s  system h e r e i n ,  i nc lud ing  bu t  n o t  l i m i t e d  t o ,  com- 

p l i a n c e  w i t h  t h e  rules  and r e g u l a t i o n s  of t h e  Pub l i c  Se rv ice  

7 
/J 

Commission of t h e  Commonwealth of Kentucky. o r  any o t h e r  appro- 

p r i a t e  l o c a l ,  s t a t e  a n d l o r  f e d e r a l  agency.  

In t h e  event  t h a t  t h e  C i t y  should e n a c i  a u t i l i t y  t a x ,  12. 

u s e r  f e e  or  similar cha rge  t o  be l e v i e d  upon g a s  pu rchase r s  

du r ing  t h e  term of t .his  f r a n c h i s e ,  t h e  Company s h a l l  add s a i d  

cliarqe t o  i t s  monthly b i l l s ,  c o l l e c t  same f o r  t h e  C i t y  and 

d e l i v e r  t h e  c o l l e c t i o n s  monthly t o  t h e  C i t y ,  a l l  a t  no c o s t  

t o  t h e  C i t y .  

13. This  f r a n c h i s e  may be t r a n s f e r r e d  by t h e  Company only  - 
\ 

.J wi th  w r i t t e n  p r i o r  consen t  o f  t h e  C i t y  and s u b j e c t  t o  t h e  C i t y ' s  

r i g h t  of' f i r s t  r e f u s a l  t o  purchase  said f r a n c h i s e  a s  set  f o r t h  

h e r e i n  above. It i s  f u r t h e r  undexstood t h a t  t h e  word "company" 

w h e n e v e r i e a g p e a r s  h e r e i n  s h a l l  i n c l u d e  and apply t o  a l l  the  

s u c c e s s o r s  a n d f o r  a s s i g n s  o f  t h e  Company. 
____- - . __ _ _ *  - - _- I --------- 

14. The C i t y  shall r e c e i v e  from t h e  Company as c o n s i d e r a t i o n  

-5-. 
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€ o r  the gran$ing of t h i s  f r a n c h i s e  and t h e  c o n t i n u i n g  enjoy-  

ment t h e r e o f ,  an annual  f r a n c h i s e  f e e  of I$% of a l l  Sross  

r e c e i p t s  r ece ived  by t h e  Company d u r i n g  a f i s ca l .  y e a r ,  a 

f i s c a l  year belnq from J u l y  1 t o  June 30,  and t h e  Company 

s h a l l  pay saFd f e e  t o  t h e  C i ty  w i t h i n  30 days from t h e  end 

7 
,J 

of t h e  f i s c a l  yea r .  

15. The:Company s h a l l  s t a r t  c o n s t r u c t i o n  of a n a t u r a l  

gas system w i t h i n  n i n e t y  (90) days f r o m  t h e  d a t e  of t h e  award 

o f  t h i s  f r a n c h i s e  and t h e  Company s h a l l  make r e p o r t s  upon 

I t s  p r o g r e s s  i n  c o n s t r u c t i n g  t h e  na tu ra l .  gas system t o . t h e  

C i t y ,  every  ' n ine ty  'days u n t i l  t h e  system is i n  o p e r a t i o n ,  

o p e r a t i o n  b e i n k  t h a t  n a t u r a l  gas .  i s  s u p p l i e d  t o  customers 

w i t h i n  the c i t y ,  s a i d  reports' f o r  t h e  purpose ok inforrnlng 

t h e . C i t y  t h a t  t h e  Comp.any is making r e a s o n a b l e  p r o g r e s s  

toward t h e  implementat ion of t h e  system and f o r  t h e  C i t y  $0 

determine  whether  t h e  g r a n c h i s e  should ,be revoked by reason  

of t h e  f a i l u r e  of t h e  Company t o  make rea-sonable  p r o s r e s s  

toward implementat ion of t h e  sys tem,  as dec ided  by t h e  C i t y .  

Fol lowing the Implementation o f  t h e  o p e r a t i o n  -of t h e  system 

t h e  Company s h a l l  make annual  r e p o r t s  t o  t h e  C i t y  concern ing  

t h e  o p e r a t i o n  of t h e  n a t u r a l  gas  system and the f i n a n c i a l  

c o n d i t i o n  bf t h e  Company at t h e  end of each  f i s c a l  y e a r .  

Wi?.hin two years from t h e  award of t h e  f r a n c h i s e  t o  t h e  

Company, t he  Company s h a l l  e u r t h e r  make a v a i l a b l e  ' n a t u r a l  

g a s  s e r v i c e  t o  seven ty - f ive  pexcent (75%) of t h e  po ten t i a l .  

customers  w i t h i n  t h e  c i t y  of Albany and submit  un to  t h e  C i ty  

a r e p o r t  s u b s t a n t i a t i n g  s a i d  a v a i 1 , a b i l i t y  of s e r v i c e ,  f o r  

t h e  pu rpose"o f  inform;lng t h e  City t h a t  t h e  Company i s  making 

reasonkb.18 progrees  *to $toiriii-& . s e i ~ r c > w * ~ d i - - ~ i ~  ' porential 

. .  

cus tomers  w i t h i n  r-he c i t y  and f o r  t h e  Cit,y to determine  

whether  t h e  f r a n c h i s e  should be revoked by r eason  of t h e  

-6- . _  
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f a i l u r e  of t h e  company t o  make r easonab le  p rogres s  i n  o f f e r i n g  

s e r v i d e s  t o  a l l  po ten t i a l ,  customers  w i t h i n  th& c i t y .  

1 6 .  The terms of t h i s  o rd inance  c r e a t i n g  r h l s  franchise 

a r e  c o n t r a c t u a l  and b inding  acco rd ing  t o  i t s  terms, on t h e  C i t y  

and the Company. 

17 .  P rov i s ions  of any o t h e r  'o rd inance  t h a t  are i ncons i s -  

tent, with t h i s  f r a n c h t s e  are and shal l  be i n e f f e c t i v e  wi th  re- 

s p e c t  t o  the Combany a c q u i r i n g  t h i s  f r a n c h i s e .  

18. Any p rev ious  o rd inance  p a s s e d  by t h e  City of Albany 

d e a l i n g  wi th  t h e  c r e a t i o n  of a n a t u r a l  gas f r a n c h i s e  i s  ex- 

p r e s s l y  repeahed by t h e  enactment  of r h i s  ord inance .  

19 .  It shall .  be t h e  du ty  of t h e  C le rk  of t h e  C i t y  as 

soon as p r a c t i c a b l e  a f t e r  t h e  r a t i f i c a t i o n  of this ord inance  

t o  a d v e r t i s e  t h e  s a l e  of t h i s  f r a n c h i s e  once a week for 

two s u c c e s s i v e  weeks i n  "The C l i n t o n  County News,'.' so 

t h a t  t h e  f i n a l  p u b l i c a t i o n  s h a l l  appear  n o t  less t han  

seven days b e f o r e  t h e  day on which t h e  sale s h a l l  occu r  

nor more t h a n  21  days b e f o r e  t h e  day of t h e  sa le ,  sakd  

sale t o  occur  on F r iday ,  March 1, 1985, a t  t h e  hour of  

3:QO P.M., l o c a l  rime, Sa id  n o t i c e  and newspaper. adver -  

t i s emen t  s h a l l  s ta te  when t h e  C le rk  s h a l l  r e c e i v e  t h e  b ids  

f o r  t h e  sa le  o f  s a i d  f r a n c h i s e  by s e a l e d  b i d ,  g i v i n g  t h e  

time and p l a c e  of opening of s a i d  b i d s .  A l l  b i d s  s h a l l  be 

f o r  a p e r i o d  of t e n  (10) days followlng t h e  d a t e  of t h e  opening.  

Sa id  adve r t i s emen t  s h a l l  r e s e r v e  un to  t h e  C i t y  t h e  r i g h t  

t o  r e j e c t  any and a l l .  b i d s  subrnitt.ed. The newspaper pub l i -  

c a t i o n  s h a l l  d e e c r i b e  t h e  f r a n c h i s e  t o  be  s o l d  and s t a t e  

t h a t  a copy thereof  is a u a - i . l a b l ~ ~ ~ ~ i n s . ? a c t ~ n - ~ ~ .  City-  

Hall. The C i t y  s h a l l  sell. s a i d  f r a n c h i s e  i n  accordance  

wi th  s a i d  n o t i c e  and adve r t i s emen t  and t h e  C i t y  may accep t  

-7.- 
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t h a t  b id  which I n  F t s  judgment ks t h e  highest .  and best: b i d  

o r  t h e  C i t y  may re jec t  any and all b i d s  submi t t ed .  No b i d  

of Less t h a n ,  $100 s h a l l  be aceep ted .  The b i d d e r  t o  whom 

s a i d  f r a n c h i s e  s h a l l  be awaxded shall. w i t h h  t e n  (10) days  

a f t e r  t h e  accep tance  o f  i t s  bid by the C i t y  Counc i l  of the 

C i t y  o f  Albany pay t h e  amount of t h e  b i d  t o  t h e  C i t y  of 

Albany. N o  p e r m i t  fee  or o t h e r  a d d i t i o n a l  cha rge ,  e x c e p t  

occupa t iona l  l i c e n s e  f e e ,  shall be hmposed on t h e  Company. 

20. Th i s  o rd inance  s h a l l  t a k e  effect  and be  Ln f u l l  

fo rce  when passed ,  p u b l i s h e d  and r eco rded  according t o  law. 

IN WITNESS WHEREOF, 1, t h e  undersigned, as Mayor of t h e  

C i t y  o f  Albany, Kentucky, have h e r e u n t o  s e t  m y  hand on t h i s  
,) 

r 

- -. 4 day  of February ,  1985. 

-*- 

City of Albany, Kentucky 

ATTEST: 

dL, LJ. L 
NA ALLEN, C le rk  

C i t y  o f  Albany, Kentucky 

> 
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CITY O F  ALBANY, KENTUCKY 
Ciky Ordinance N o .  86-003 2 

AN ORDTNANCE AMMENDING A PRIOR ORDINANCE WHICH 
CREATED A FRANCHISE FOR THE CONSTRUCTION, MAINTENANCE 

' AND OPEFiATZON O F  A NATURAL GAS SYSTEM I N  THE CICTY O F  
AItB+NY, KENTUCKY FOR THE FURNISHING AND SELLING O F  
NATCIm GAS BY MEANS OF S A I D  FACXLITIEE! AND PROVTDING 
FOR THE SALE OF SAID FRANCHISE I N  THE CITY OF ALBANY, 
KENTUCRP 

, 

I 

-\ 

.J 

WHEREAS t h e  C i ty  o f  Albany, Xentucky d i d  on March 4 ,  1 9 8 6 ,  

vote  t o  purchase t h e  phys ica l  p l a n t  of Albany Gas U-tr i l i ty  

Company, and gran t  an exc lus ive  management c o n t r a c t  f o r  same 

t p  Albany Gas U t i l i t y ,  and 

WHEREAS it appears that t h e  Ordinance passed w a s  i n  f a c t  

d e f e c t i v e  and due t o  *he chao t i c  events  of recent days and the 

discord and confusion it has c rea t ed  among t h e  memhexs of C i ty  

govkxnment and t h e  good townspeople o f  Albany, Kentucky and 

WHEFlJ3AS t h e  C i ty  counc i l  has  voted t h a t  t h e  p r e s e n t  s i t u a t i o n  

as it e x i s t s  i s  i n  f a c t  an emergency s i t u a t i o n ,  and t h e r e f o r e  

t h e  second reading of t h i s  ordinance i s  nok r equ i r ed  a s  per  

KRS 83A.O60(Sub 7 ) ;  

NOW THERE!FORE, be i t  ordained by t h e  C i t y  of Albany, 
* I  

Kentucky, t h a t  the p o r t i o n  o f  C i t y  Ordinance N o .  85-001 a s  

set  ou t  below is ammended as follows: 

13. This f ranchise ,may be t t a n s f e r r e d  by t h e  Company only 

with w r i t t e n  p r i o r  consent of the C i t y  and s u b j e c t  t o  t h e  C i t y ' s  

xight  of first sefusal t o  purchase s a i d  f r anch i se  as set f o r t h  

he re in  above. I t  i s  f u r t h e r  understood t h a t  t h e  work7 "company" 

whenever i t  appears h e r e i n  shall. include and apply t o  al.1 t h e  

successors  and/or a s s igns  of t h e  Company. 

,-.. 
J 

S- 

e l e c t  t o  purchase s a i d  Franchise ,  t he  C i ty  may e n t e r  ink0 a 

manaqement aqreement with any p a r t y  o r  e n t i t y ,  i nc lud ing  t h e  

oriqinal, g ran tee  of the--Frtinc?ii& ;-* 

said management agreement s h a l l  be neqo t i ab le  between t h e  

and t h e  e n t i t y  granted the management con t r ac t .  

'l?lie--Eei?%Z *a& c o n d i t i o n e  

This Oxdinance shall t ake  e f f e c t  a f t e r  i t s  passage and 

upon pub l i ca t ion .  

Enacted th i s  7 t h  day of March, 1986.  

ATTEST : n 
Ci ty  of Albany, Kentucky 



This document has been electronically entered in the records of the United 
ankruptcy Cou for the Southern 

IT IS SO ORDER 

Dated: October 21,201 0 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

In re: 

GASCO DISTRIBUTION 
SYSTEMS, INC. 

Debtor. 

Case No. 09-056171 

Chapter 11 

Judge C. Kathryn Preston 

ORDER (A) APPROVING THE SALE OF SUBSTANTIALLY ALL OF DEBTOR’S 
UTILITY DISTRZBUTION SYSTEMS ASSETS TO SIJCCESSFUL BIDDER AT AUCTION; 

(B) AIJTHORIZING THX ASSUMPTION AND ASSIGNMENT OF CERTAIN 
EXECUTORY CONTRACTS; AND (C) GRANTING OTHER RELATED RELIEF 

IRELATED TO DOC. NOS. 179,199 and 2111 

This matter coming before the Court on the Motion of Gasco Distribution Systems, Inc., 

Debtor and Debtor in Possession (“Debtor”), for an Order (I) Authorizing the Sale of 

Substantially all of its Utility Distribution Systems Assets Free and Clear of Liens, Claims and 

Encumbrances under Asset Purchase Agreement, Subject to Higher and Better Offers, (II) 

Approving the Procedures for an Auction, (111) Authorizing the Assumption and Assignment of 



Certain Executory Contracts in Connection Therewith, (rv) Scheduling an Auction and a 

Hearing Date Relating Thereto, (V) Approving Break-Up Fee, and Approving the Forms af 

Notice Thereof p o c .  No. 179f (the “Sale Motion”). The Sale Motion sought approval of, 

among other things, (i) the institution of bidding procedures to be employed in connection with 

the Debtor’s sale of substantially all of the Debtor’s utility distribution systems assets to Navitas 

Assets, LLC or its designated assigns (the “Buyer”) pursuant to the terms and conditions of an 

Asset Purchase Agreement CAPA”) subject to higher or otherwise better bids, and (ii) the 

scheduling of a bid submission deadline, auction, and sale hearing and objection deadline and the 

7 approval of the sale of substantially all of the Debtor’s assets to Buyer under the APA subject to 

higher and better bids being received at auction, and the Debtor’s assumption and assignment of 

certain of its executory contracts in connection therewith. In connection with the Sale Motion, 

the Court previously entered its Order Authorizing And Approving The Bidding Procedures For 

An Auction Sale Of Substantially All of the Debtor’s Utility Distribution Systems Assets, 

Scheduling An Auction Date And Sale Hearing Date And The Deadline For Objections To The 

Proposed Sale, And Approving Notices To Creditors And Parties In Interest on August 23, 2010 

[Docket No. 1991 (the “Bid Procedures Order”). After the Auction held on October 12, 2010 

pursuant to the Bid Procedures Order, and as identified in the Report of Auction Sale [Doc. No. 

21 13 (“Auction Report”)’ filed herein by the Debtor, the Debtor has determined the Winning Bid 

and Winning Back-TJp Bid as follows: Navitas Assets, LLC, the Stalking Horse (“Buyer”) has 

been determined by the Debtor to be the Winning Bidder submitting the highest and best bid (the 

“Winning Bid”) for the combination of the Jellico TJtility and the Three ABF Utilities, with the 

Attached to the Report of Auction Sale is the Amendment to the APA as between the Debtor and Buyer, which, the 
Debtor represents, does not make any changes that are less favorable, nor more burdensome, than Buyer’s M A .  
Also attached to the Report of Sale is the Winning Back-up Bid of Powell Clinch for the Jellica Utility only, not 
including the increase of the purchase price at the Auction to $570,000. 



base purchase price2 bid of $760,200, and Powell Clinch Utility District of Anderson and 

Campbell County, Tennessee (“Powell Clinch”) has been determined by the Debtor to be the 

Winning Back-up Bidder submitting the highest and best bid for the Jellico IJtility Only 

“Winning Back-up Bid” with a base purchase price of $570,000. A hearing (“Sale Hearing”) 

was held on the Sale Motion and Auction Report and to consider approval of the Winning Bid 

and Winning Back-up Bid on October 19, 2010; and all creditors and parties in interest have 

been afforded an opportunity to be heard with respect to the Sale Motion and Auction Report and 

all relief sought thereunder, and the Court being otherwise duly advised and informed in the 

premises, and noting that there have been no objections, the Court, for the reasons stated on the 

record at the Sales Hearing, and further based upon the Sale Motion and Auction Report, hereby 

finds and Orders as  follow^.^ 

IT IS HJZREBY FOUND AND DETERMINED THAT: 

A. This Court has jurisdiction over the Sale Motion pursuant to 28 U.S.C. $5 157 and 1334, 
and this matter is a core proceeding pursuant to 28 U.S.C. $ 157(b)(2)(A), (N) and (0). Venue of 
this case and the Sale Motion in this district is proper under 28 U.S.C. $9 1408 and 1409. The 
statutory predicates for the relief sought in the Motion are Sections lOS(a), 363(b), (0, (m) and 
(n), and 365 of the United States Bankruptcy Code, 11 U.S.C. $0 101 et seq., as amended (the 
“Bankruptcy Code”), and Rules 2002,6004,6006 and 9014 of the Federal Rules of B&ptcy 
Procedure (the “Bankruptcy Rules”). 

B. 
Distribution Systems or Assets ( ( cA~~e t~ ’y ) .  

The Debtor has conducted a thorough and adequate search for potential purchasers for the 

C. Proper, timely, adequate and sufficient notice of the Sale Motion, the Sale Hearing, and 
the transactions contemplated by the APA and this Order (the “Transactions”), including, 

As set forth in the Sale Motion, page 7, Buyer’s APA, not only has a base purchase price, but customary 
adjustments including crediddebits, as appropriate, including for customer deposits, accounts receivable collected 
within a certain time, spare parts, unrecovered gas costs and Cure Amounts on Assumed Contracts. The Debtor 
represents that the Winning Back-up Bid contains similar adjustments. 

All capitalized terms not defined in this Order shall have the same meanings as in the Sale Motion or the Winning 
Bidder’s APA, and, as appropriate, the Winning Back-TJp Bidder’s M A .  



without limitation, the assumption and assignment of the Assumed Contracts, has been provided 
in accordance with Sections 105(a), 363 and 365 of the Bankruptcy Code and Rules 2002,6004, 
6006, and 9014 of the Bankruptcy Rules. Such notice was good, suEcient and appropriate under 
the particular circumstances, and no other or further notice of the Sale Motion, the Sale Hearing, 
or the transactions, including, without limitation, the assumption and assignment of the Assumed 
Contracts, is or shall be required. 

D. As demonstrated by (i) the testimony and/or other evidence proffered at the Sale Hearing, 
and (ii) the representations of counsel made on the record at the Sale Hearing, the Debtor has 
conducted the sale process fairly and openly in a manner reasonably calculated to produce the 
highest and best offers for the Assets under the circumstances and in compliance with the Bid 
Procedures Order. The Sale Hearing was held and the highest and best offer received by the 
Debtor for the Assets at or before the Sale Hearing was the offer by Buyer to purchase the Assets 
at a base purchase price of $760,200, and such offer is reflected in the Buyer’s APA4. The 
highest and best back-up bid on the Jellico Utility only is the $570,000 offered by the Winning 
Back-up Bidder, Powell Clinch, pursuant to the terms of the Winning Back-up Bid. 

E. Approval of the Buyer’s APA and consummation of the Transactions, including the sale 
of the Assets at this time, is in the best interests of the Debtor, its creditors, its estate, and other 
parties in interest. The Debtor has established that strong business reasons exist for (i) selling the 
Assets outside the ordinary course of business and outside a plan and (ii) the assumption and 
assignment of the Assumed Contracts as specified in the M A .  The sale of the Assets pursuant to 
the APA will produce higher value than could be obtained in a liquidation sale. 

F. Upon review of the evidence presented or proffered, the Court finds that the APA was 
negotiated, proposed and entered into by the Debtor and the Buyer without collusion, in good 
faith, and from arm’s-length bargaining positions. The terms of the APA are fair and reasonable. 
Neither the Debtor, nor the Buyer have engaged in any conduct that would cause or permit the 
APA or any part of the Transactions provided for herein to be avoided, or for the imposition of 
costs and damages against the Buyer under Section 363(n) of the Bankruptcy Code. The Buyer is 
not an insider of the Debtor as that term is defined in Section 101(31) of the Bankruptcy Code. 
The Buyer is not related to nor affiliated with the Debtor or any of its officers or shareholders. 

G. Upon review of the evidence presented or proffered, the Court finds that the Buyer is a 
good faith purchaser under Section 363(m) of the Bankruptcy Code and, as such, is entitled to all 
of the protections afforded thereby. The Buyer will be acting in good faith within the meaning of 
Section 363(m) of the Bankruptcy Code in closing the sale of the Assets pursuant to the M A .  

H. The Debtor is the sole and lawful owner of the Assets. Subject to certain exceptions set 
forth herein, the Debtor may sell the Assets to the Buyer free and clear of ail liens, claims and 
interests in accordance with, and to the extent permitted by, section 363(f) of the Bankruptcy 
Code. As a condition of purchasing the Assets, the Buyer requires that the Assets be sold free 
and clear of all liens, claims and interest, including all tax liens, except those explicitly and 
expressly assumed by the Buyer in the APA. Accordingly, the transfer of the Assets to the 

“APA” as referenced singularly herein, shall only mean the Buyer’s M A ,  as amended. 



Buyer is or will be a legal, valid and effective transfer of the Assets, and will vest the Buyer with 
all right, title and interest in and to the Assets, fiee and clear of all liens, claims and interest, 
including all tax liens, except those explicitly and expressly assumed by the Buyer in the APA 
pursuant to, and to the fillest extent permitted by, section 363(f) of the Bankruptcy Code. 
Except as otherwise expressly set forth in the APA, the transfer of the Assets to Buyer d e s  not 
and will not subject Buyer to any liability whatsoever with respect to the operation of the 
Debtor’s business andor the ownership of the Assets prior to the Closing. 

I. Non-debtor parties holding valid liens, claims or interests in or with respect to the Assets 
who did not object to the Sale Motion or those wh’ose objections were withdrawn are deemed to 
have consented to the sale of the Assets free and clear of their liens, claims or interests in or with 
respect to the Assets pursuant to section 363(f)(2) of the Bankruptcy Code. 

J. In the event that the Buyer does not timely perform, or otherwise fails to close on the 
Transactions contemplated by the APA, and without otherwise releasing the Buyer fiom any 
claims that the Debtor may have under the M A ,  the Winning Back-up Bid of Powell Clinch 
shall automatically be deemed to be the highest and best bid with respect to the Jellico Utility, 
and the Debtor and Powell Clinch, shall be authorized, but neither required to, close on the sale 
of the Jellico Utility as is commercially reasonable without hrther order of this Court, on the 
terms and conditions set forth in the Winning Back-up Bid, except as modified herein. 
Accordingly, in such event, the findings of this Cow% with respect to the Buyer and the APA as 
set forth in paragraphs E, F, G, H, and I hereof shall also be deemed to equally apply to the 
Winning Back-TJp Bidder and the Winning Back-up Bid on the sale of the Jellica Utility only. 
Notwithstanding, Powell Clinch’s closing on the purchase of the Jellico Utility on the terms and 
conditions set forth in its Winning Back-up Bid and herein shall then be at its option and it shall 
not be obligated to so close, unless it subsequently agrees to do so. 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

1.  The Motion, as supplemented by the Auction Report, is GRANTED by this Order. 

Approval of the Asset Purchase Agreement 

2. 
may be amended by this Order, are hereby approved. 

The M A ,  and all of the terms and conditions thereof, as may be amended, including as 

3. Pursuant to Sections 363(b) and ff) of the Bankruptcy Code, the Debtor is authorized and 
directed to consummate the sale of the Assets pursuant to and in accordance with the terms and 
conditions of the APA and this Order. 

4. The Debtor is empowered to perform under, consummate and implement the APA, and is 
authorized and directed to take all other actions as are necessary to effectuate the Transactions, 
including executing and delivering all additional instruments and documents that may be 
reasonably necessary or desirable to implement the APA, and to take all further actions as may 
be requested by the Buyer for the purpose of assigning, transferring, granting, conveying and 



conferring to the Buyer or reducing to possession, the Assets and the Assumed Contracts, or as 
may be necessary or appropriate to the performance of the obligations as contemplated by the 
APA. 

Transfer of Assets Free and Clear of Liens 

5. At Closing, Buyer shall acquire the Assets for the Purchase Price (as defined in the APA, 
to the extent modified hereby). Upon the payment of the Purchase Price for the respective assets, 
the Assets shall be transferred, and title passed, to the Buyer in the respective Assets pursuant to 
the hllest extent permitted by Sections l05(a) and 3 6 3 0  of the Bankruptcy Code and all other 
applicable laws, free and clear of all claims, liens, interests or encumbrances, including all tax 
liens, other than the Assumed Liabilities and such other liens, claims and interests as are 
expressly and explicitly assumed by the Buyer in the APA (collectively, the “Permitted Liens”), 
with all such liens, claims, interests or encumbrances of any kind or nature whatsoever (other 
than the Assumed Liabilities and the Permitted Liens) attaching to the proceeds of the sale of the 
Assets in the order of their priority, with the same validity, force and effect which they now 
have. 

6 .  Except for the Assumed Liabilities (as defined in the APAs or as otherwise expressly 
provided for in the MA), the Buyer shall not have any liability or responsibility for any Liability 
(as defined in the APA) or other obligation of the Debtor arising under or related to the Assets. 
Without limiting the generality of the foregoing, and except as otherwise specifically provided in 
the APA, the Buyer shall not be liable for the Excluded Liabilities (as defined in the M A )  or any 
other Liabilities against the Assets, Debtor or any of their predecessors or affiliates including, but 
not limited to, Liabilities whether known or unknown as of the Closing Date, now existing or 
hereafter arising, whether fixed or contingent, with respect to the Debtor or any obligations of 
the Debtor arising prior to the Closing Date, whether relating to or arising out of the Business (as 
defined in the APA), the Excluded Assets (as defined in the APA) or the Assets or otherwise, 
other than the Assumed Liabilities. 

7. Except as expressly permitted or otherwise specifically provided by the APA, all parties 
holding liens or claims or interests of any kind or nature whatsoever against Debtor or the Assets 
(whether legal or equitable, secured or unsecwed, matured or unmatured, known or unknown, 
liquidated or unliquidated, contingent or non-contingent, senior or subordinated), arising under 
or out of, in connection with, or in any way relating to, the Debtor, the Assets, the operation of 
the Debtor’s business prior to the Closing Date, or the transfer of the Assets to the Buyer, hereby 
are forever barred, estopped, and permanently enjoined from asserting such persons’ or entities’ 
liens or claims against the Buyer, its successors or assigns, its property or assets, which claims 
are hereby transferred to the sale proceeds whether or not a party asserting any such claim has 
delivered to Buyer a release. But for the obligations under Assumed Contracts or other assumed 
liabilities as expressly provided for in the APA, Buyer shall not be liable for any claims of any 
kind or nature, whether prepetition or post-petition, matured or unmatured, fixed or contingent, 
liquidated or unliquidated, known or unknown, against the Debtor or any of their predecessors or 
affiliates, and the Buyer shall have no successor liability to the extent this Court has the authority 
to order same under applicable law. 



8. Pursuant to sections 365(b), (c) and (f) of the Bankruptcy Code, and subject to this Order, 
the Debtor is authorized to assume and assign the executory contracts as were identified on the 
Notice of Intent to Assume (hereinafter referred to collectively as the ccAssumed Contracts”), 
which, consistent with the APA and this Order, are those identified in the APA (as such terms 
are defined in the APA) designated for assignment to the Buyer pursuant to the APA, subject to 
the procedures established in the Bid Procedures Order. 

9. Those Assigned Contracts, to which there has been no objection to assignment, 
assumption and the Cure Amount (i) shall be deemed assumed and assigned to the Buyer as of 
the Closing Date and (ii) the Buyer shall be deemed to have provided adequate assurance of its 
future performance under the relevant Assigned Contracts within the meaning of sections 
365(b)(l)(C), 365(b)(3) (to the extent applicable) and 365(f)(2)(B) of the Bankruptcy Code. 

10. Upon Closing, the Buyer shall assume full responsibility and liability for all Assigned 
Contracts, including payment of all Cure Amounts (as have been established in accordance with 
Cure Notice), and Debtor shall have no M e r  responsibility, financial or otherwise, under any 
Assumed Contracts for any defaults, breaches or other damages associated with the Assumed 
Contracts, whether arising or accruing prior to or subsequent to the Closing, except as follows: 
unless expressly assumed by the Buyer, the Debtor shall be responsible for any additional 
obligations accruing post petition since the filing of the Sales Motion under the Assigned 
Contracts through the date of Closing, and a portion of the Purchase Price may be applied to pay 
the same. 

11. On or as promptly after the Closing Date as practical, the Cure Amounts to which no 
objections have been filed, or to which the Buyer and applicable non-debtor contract party have 
agreed as to the allowed Cure Amounts, shall be paid. 

12. The Buyer shall only be required to assume the Assigned Contracts, subject to the 
applicable Cure Amounts, and the Debtor shall not be deemed to assume any executory contract 
that is not assigned to the Buyer. 

13. 
to the Buyer as a result of the assumption and assignment of any Assigned Contract. 

There shall be no rent accelerations, assignment fees, increases or any other fees charged 

14. Pursuant to sections 105(a), 363 and 365 of the Bankruptcy Code, all parties to the 
Assigned Contracts are forever barred and enjoined from raising or asserting against the Buyer 
any assignment fee, default, breach or claim or pecuniary loss, or condition to assignment, 
arising under or related to the Assigned Contracts existing as of the Closing or arising by reason 
of the Closing, except for any post-petition amounts that are Assumed Liabilities being assumed 
by the Buyer under the APA. Payment of the Cure Amounts shall be deemed to discharge the 
Debtor’s obligation to: (i) cure, or provide adequate assurance that the Debtor will promptly 
cure, any defaults under the Assigned Contracts and (ii) compensate, or provide adequate 
assurance that the Debtor will promptly compensate any non-debtor party to the Assigned 
Contracts for any actual pecuniary loss resulting from any default under the Assigned Contracts. 



15. In accordance with sections 36S(b)(2) and (f) of the Bankruptcy Code, upon transfer of 
the Assigned Contracts to the Buyer, (i) the Buyer shall have all of the rights of the Debtor 
hereunder and each provision of such Assigned Contracts shall remain in full force and effect for 
the benefit of the Buyer notwithstanding any provision in any such Assigned Contract or in 
applicable law that prohibits, restricts or limits in any way such assignment or transfer, and(ii) no 
Assigned Contract may be terminated, or the rights of any party modified in any respect, 
including pursuant to any “change of control” clause, by any other party thereto as a result of the 
consummation of the Transactions. 

16. The Debtor shall reject all executory contracts relating to the Distribution Systems that 
are not Assumed Contracts, pursuant to Section 365 of the Bankruptcy Code, which rejection 
shall be effective on the Closing Date by serving a Rejection Notice to the holders of those 
executory contracts that are not Assumed Contracts. 

17. The transfer of the Assets to the Buyer pursuant to the APA and this Order constitutes a 
legal, valid, and effective transfer of the Assets, and shall vest the Buyer with the same right, title 
and interest of the Debtor in and to the Purchased Assets fkee and clear of all liens of any kind or 
nature whatsoever (but for the Assumed Liabilities and the Permitted Liens) notwithstanding any 
requirement for approval or consent by any entity (as defined in Section lOl(15) of the 
Bankruptcy Code). 

18. From and aRer the entry of this Order, the Debtor, and all third parties with notice of the 
sale shall not take or cause to be taken any action which would interfere with the transfer of the 
Assets to Buyer in accordance with the terms of this Order or the APA or the use and operation 
by the Buyer of the Assets. 

19. The transfer of the Assets to the Buyer pursuant to the APA is an exchange for 
consideration by the Buyer constitutes reasonabIy equivalent value and fair consideration under 
the Bankruptcy Code and under the laws of the United States, any state, territory, possession or 
the District of Columbia. 

Additional Provisions 

20. On the Closing Date of the Transactions, each of the Debtor’s creditors, secured or 
otherwise, are authorized and directed to execute such documents and take all other actions as 
may be necessary to release their liens in the Assets, if any, as such Liens may have been 
recorded or may otherwise exist. 

21. If any person or entity asserting a security interest has filed financing statements, 
mortgages, construction liens, mechanic’s liens, judgment liens, lis pendens, or other documents 
or agreements evidencing liens or encumbrances with respect to the Assets, and has not delivered 
to the Debtor andor the Buyer prior to the Closing Date, in proper form for filing and executed 
by the appropriate parties, termination statements, instruments of satisfaction, and/or releases of 
all liens which the person or entity has with respect to any of the Assets then (a) the Debtor or 
the Buyer are hereby authorized and directed to execute and file such statements, instruments, 
releases and other documents on behalf of the person or entity with respect to the Assets and (b) 



the Buyer is hereby authorized to file, register, or otherwise record a certified copy of this Order, 
which, once. filed, registered, or otherwise recorded, shall constitute conclusive evidence of the 
release of all liens in the Assets of any kind or nature whatsoever. 

22. Any notices required to be given to the Debtor’s employees pursuant to any federal or 
state labor or similar laws shall be the sole responsibility of Debtor, and the Buyer shall have no 
liability for Debtor’s failure to do so. Buyer shall have no obligation to pay wages, bonuses, 
vacation pay, severance pay, benefits of any kind (including without limitation accrued unpaid 
medical benefits), or incentives, or retention payments, workers compensation, or unemployment 
benefits or any other payment with respect to employees or former employees of the Debtor. 

23. This Court shall retain exclusive jurisdiction to implement and effectuate the provisions 
of this Order and the APA and to resolve any issue or dispute concerning the interpretation, 
implementation or enforcement of this Order and the M A  and any subsequent agreement as 
required to be entered into between the Debtor and the Buyer pursuant to this Order, or the rights 
and duties of the parties hereunder or thereunder, including, without limitation, any issue or 
dispute concerning the transfer of the Assets free and clear of liens, claims, interests or 
encumbrances. 

24. Any stay, modification, reversal or vacation of this Order will not affect the validity of 
any obligation of the Debtor to the Buyer incurred under this Order. Notwithstanding any such 
stay, modification, reversal or vacation, all obligations incurred by the Debtor under this Order 
and the APA prior to the effective date of such stay, modification, reversal or vacation will be 
governed in all respects by the original provisions of this Order, and t h e h y e r  is entitled to the 
rights, privileges and benefits granted in this Order with respect to all such obligations. 

25. The transactions contemplated by the APA are undertaken by the Buyer in good faith, as 
that term is used in Section 363(m) of the Bankruptcy Code. Accordingly, the reversal or 
modification on appeal of the authorization provided herein to consummate the transactions shall 
not affect the validity of the Transactions as to the Buyer, except to the extent such authorization 
is duly stayed pending such appeal prior to such consummation. The evidence presented or 
proffered has demonstrated that the Buyer is a purchaser in good faith of the Assets and is 
entitled to all of the protections afforded by Section 363(m) of the Bankruptcy Code. 

26. The terms and provisions of this Order shall be binding in all respects upon and shall 
inure to the benefit of, the Debtor, its estate, and their creditors, the Buyer and its affiliates, 
successors and assigns, and shall be binding in all respects upon any affected third parties 
including, but not limited to, all persons asserting liens in such Assets, notwithstanding any 
subsequent appointment of any Chapter 11 or Chapter 7 trustee(s), upon which such terms and 
provisions likewise shall be binding. 

27. Based upon the evidence presented or proffered, it has been determined that the Buyer 
shall not be deemed to (a) be the successor in interest of the Debtor; (b) have, de facto or 
otherwise, merged with or into the Debtor; or (c) be a continuation of the Debtor. 



28. The failure specifically to include any particular provision of the APA in this Order shall 
not diminish or impair the effectiveness of such provision, it being the intent of the Court that the 
APA be authorized and approved in its entirety. Likewise, all of the provisions of this Order are 
non-severabIe and mutually dependent. 

29. The APA and any related agreements, documents or other instruments may be modified, 
amended or supplemented by the parties thereto, in a writing to be signed by all parties, and in 
accordance with the terms thereof, without further order of the Court, provided that any such 
modification, amendment or supplement does not have a material adverse effect on the Debtor’s 
estate. 

30. Nothing contained in any plan confirmed in this case or any Order of this Court 
confirming such plan shall conflict with or derogate &om the provisions of the APA or the terms 
of this Order. 

3 1. The Closing on the Transactions cannot occur without the authority of the state and local 
governmental jurisdictions fiom which the Debtor currently has the authority to operate its 
respective utilities. The Court acknowledges that obtaining such regulatory authority may take a 
number of months and accordingly, that the Debtor shall be required to continue to operate the 
Jellico Utility and the Three ABF Utilities until such transfers are approved by the Court. 

32. As requested in the Motion, the Debtor is authorized to pay, from the proceeds of the 
Purchase Price with respect to the respective assets, the amounts owing to the state and local 
governments for taxes as identified in the motion in reduced amounts as agreed to by the Debtor 
and by such taxing authorities, up to the amounts as set forth in the Motion without further Order 
of this Court. Notwithstanding the foregoing, and except for any Permitted Liens, Buyer shall 
have no obligation to pay any remaining outstanding liabilities of Debtor with respect to any 
state, local or federal taxes. 

33. This Order constitutes a final and appealable order within the meaning of 28 U.S.C. 5 
158(a). Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to any extent necessary 
under Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of Civil Procedure, as made 
applicable by Bankruptcy Rule 7054, the Court expressly finds that there is no just reason for 
delay in the implementation of this Order. In the event that all conditions precedent to closing 
have been met or waived under the APA, the Debtor and the Buyer are hereby authorized to 
consummate the Transactions upon entry of this Order or as soon as reasonably possible 
thereafter. 

34. In the event that the Buyer does not timely perform, or otherwise fails to close on the 
Transactions contemplated by the APA, and without otherwise releasing the Buyer from any 
claims that the Debtor may have under the APA, the Winning Back-up Bid of Powell Clinch 
shall automatically be deemed to be the highest and best bid with respect to the Jellico Utility, 
and the Debtor and Powell Clinch, shall be authorized, but neither required to, close on the sale 
of the Jellico Utility as is commercially reasonable without further order of this Court, on the 
terms and conditions set forth in the Winning Back-up Bid, except as modified herein. 
Accordingly, in such event, the findings, orders and the provisions of paragraphs 1 through 35 of 



this Order with respect to the Buyer and the APA and the consummation of the Transactions 
shall also be deemed to equally apply to the Winning Back-up Bidder and the Winning Back-up 
Bid on the sale of the Jellico Utility only. Notwithstanding, Powell Clinch’s closing on the 
purchase of the Jellico Utility on the terms and conditions set forth in its Winning Back-up Bid 
and herein shall then be at its option and it shall not be obligated to so close, unless it 
subsequently agrees to do so. 

35. Debtor’s counsel shall promptly return the Earnest Money Deposits of $50,000 each that 
counsel received from Powell Clinch and Delta Natural Gas Company, Inc. of Westchester, 
Kentucky with their bids. 

Copies to: 

Default List 

Roberta M. Rossi 
Law Offices of Roberta M. Rossi 
8904FM2920 
Spring, Texas 77379 
(Counsel for Navitas Assets, LLC, BuyerrWinning Bidder) 

Herbert B. Williams, Esq. 
Stokes, Williams, Sharp & Davies 
920 Volunteer Landing Lane, Suite 100 
Knoxville, TN 3791 5 
(Counsel for Powell Clinch, Winning Back-up Bidder) 

TWENTY LARGEST CREDITORS 

Baker & Hostetler 
PO Box 701 89 
Cleveland, OH 441 90 

Sandra Burgin, Executrix 
Estate of James D. Burgin 
83 Pineway Street 
Crossville, TN 385554894 

Del Gasco, hc .  
3617 Lexington Road 
Winchester, KY 40391 

Flatiron Capital 
950 17th Street, Suite 1300 
Denver, CO 80202 



Gatherco, Inc. 
5772 Dressler Road NW 
Canton, OH 44720 

Internal Revenue Service 

PO Box 145566 
Cincinnati, OH 45250-5566 

ACS Support - Stop 81 3G 

Kentucky Department of Revenue 
Division of Collections 
501 High Street 
PO Box 491 
Frankfort, KY 40602 

Kentucky, City of Albany 
PO Box 129 
Albany, KY 42602 

Pickett County Tennessee 
c/o Sue Whited, Clerk and Master 
1 Courthouse Square, Suite 203 
Byrdstown, TN 38549 

Kentucky, Clinton County 
c/o Ricky Riddle 
100 South Cross Street 
Albany, KY 42602 

Ohio, Dept. of Taxation 
Public Utility Tax Section 
PO Box 530 
Columbus, OH 4321 6 

Pennsylvania, Commonwealth of 
Office of the AG 
Financial Enforcement 
564 Forbes Avenue, 5th Floor, Manor Comp. 
Pittsburgh, PA 1521 9 

Comrnonwealth of Pennsylvania 
Dept. of Revenue, Bureau of Compliance 
PO Box 280946 
Harrisburg, PA 17128-0946 



Potesta & Associates 
70 12 MacCorkle Avenue, SE 
Charleston, WV 25304 

Tennessee Dept. of Revenue 
Andrew Jackson State Office Building 
500 Deaderick Street 
Nashville, TN 37242-0700 

Campbell County Tennessee 
Wm. F. Archer, Clerk and Master 
Box 182 
Jacksboro, TN 37757 

Tennessee, City of Byrdstown 
PO Box 325 
Byrdstown, TN 38549 

Pickett County Tennessee 
c/o Sue Whited, Clerk and Master 
1 Courthouse Square, Suite 203 
Ryrdstown, TN 38549 

Utility Pipeline, Ltd 
Attn: David J. Eigel, President 
5900 Mayfair Road 
Canton, OH 44720 

West Virginia State Income Tax Dept. 
Internal Audit Division 
PO Box 1202 
Charleston, WV 25324-1202 

### 
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COMMONWEALTH Of KENTUCKY 

7 3 0  SCHENKEL LANE 
POST OFFICE BOX 615 

FRANKFORT. KY. 40602  
(SO21 564-3940 

P U B L I C  SERVICE COMMISSION 

CERTIFICATE OF SERVICE 

Re : Case No. 90-208 
Ken Gas of Tennessee, Inc. 
d/b/a Jellico Gas Utility, Inc. 

I, Lee M. MacCracken, Executive Director of the Public 
Service Commission, do hereby certify that the enclosed attested' 
copy of the Commission's Order in the above case was served upon 
the following by U. S. Mail on the 13th day of Augu'st, 1990. 

Parties of EZecord: 

Hr. Waiton X. Yadtiix 
M r .  Robert C. Eazelrigg 
K r .  Xeith Sissell 

LMM/cbg 

Enclosure 
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zn the Matter of: 

BY KEN-QAB. OF TENNESSEE, XNC. d/b/a j CME NO. 90-208 
JELLICO GA8 UTXLXTY, XNC, 1 

O R D E R  

Oh February 6 ,  1989, Staff o f  the Kentucky Public Serv~ca 

ComfssrSon (l~Commie~ionH) received a copy of CPB8-387-000, an 
Order Determining Service Area issued by the Federal Energy 

Regttlatoiy Cammiasion (HFEfP,Cm) on October 27, 3988. 2hi6 Order is 
aktaohed According ko .tho FERC Order, Ken- 

Gas of Tennessee, Inc. (*Ken-Gas") propaserr t o  build facilities 
which extend aclcroB(s the Kentqcky/lennesfsee border t o  auppXy gas t o  

a looat distribution 6y~Cefn which it wi31 canetruct in Jellico, 
Tenneesee.' Gas w i l l 1  be BiBtributed by Ken-Gsa d h m t l y  to end- 

users, and there wixl be no 5ale fop resale. mst of Ken-6as*s 
cuBtmzerg w i l l  reside i n  'Penneaaeez however, some of t h e  prospect- 

tive culstomerra may be looated An $Jhf+t[ley County,'Kantucky. 

and marked Exhibit A. 

Batled upon the informafion available to the FLfRC, including 

the €ace that  Ren-Cres's local distribution operationo in Kentucky 

and Tennessee &re reguhted  by thie Commission and the Tennsaarae 

Publ i c  Service Conrmfmsion (nTennes~ee PEP), the PERC granted 

Ken-Gas a servkm area determination under section 7(f) of the 

NBtutal Gas Act. !&is determination pertains to service to the 



". 

ieo, Tenness@a; -.and . i t a  *environsr beal -county, 

Tennemee, and Whitley County, Kentucky, A section 7(f) Betred- . 
nation means that the portion oL K~n-Ga6~f3 operations that extend 
hetween the Rentucky/Tcnneeaee borderp which would ordin 

constltute interetate eommercel are juriadictiona3 t o  the appro- 

priate stake public service COImUir3Bion. 

Bince the PLRC Order: in CP88-387-000 reEerenced potential. 

service to  Whitley County, Xenfucky, Commission Staef requested 
additional information from Ken-Oae and the Tennesreea PSC to 

determine the status o f  -.-the.. ptogosed project,. the extent of 
proposed service to Kentucky reeidents, and to clarify aertain 

jurisdictional ieeues with the Tennessee PBC. Thfa informatfen 3,s 
attached and marked Exhibit B. Xn Dacket No. U-87-7538, at the 

Tennessee PSC, Ken-Gas was granted a Certificate of Convenience 

and Naaewity t o  construct ind operate a natural gas distribution 

system to offer service within the crsrparate limits of JeLllico, 

Tf21InBBBeep and the Oswego Industrfa2 Park. I n  Docket NO, 

U-87-7538, khe Tennessee PSC also approved financing, revenue 

requirements, and rates for Ken-Gas. The design and oonstruction 

aE the Ken-Gas aystm, hereinafter referred to aa Yellico Gart 

U t i l i t y ,  rnc. ("3ellLcan}, was required t o  comply with the 

Tennessee PSC's pipeline eafaty regulations, which include 49 CFR 

Part 192 (Federal PipeAine Safety Regulationa). 

Based u_pn infomat ion provided by Jellica, its gas i5 

purchased kom Delta Nakural Gas, Inc. (nD@ltan)r a local digtri-  

butfon company wfth pipeline facilities and customera in central 
and Bouth central Kentucky and juriadictional t o  t h i s  Codesion. 

-2- 
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% - .  aeilicols ~ B B  suppzy i s  delivered through n eight-inch a t  

. ttansmiasion f i n e ,  originating i n  Kentucky 

Peet from the 'Penneesee bordele and terminating at a point one m i l e  

north of Jellico, rCennelsraaer where Che distribution system 

This transmfssion pipeline fs owned and operated by Yellico. 

On February I, 1990, Camlesion Sfaff  met: with Jellim 
officials and Glynn Braaton, manager of the Ten~WS8et2 PSC's Gaa 

Pipel ine Safety Branch. S t a f f  drove throughout: the axtent of the 
Jellico syrrtcam, including two area6 in Whitley County, Kentucky, 

where resrdents have requested gao aervice. the commaunik$es of 

Kantuoky Rill and Blaak Oak, G t  the time af this vit i i t ,  most: of 

the distribution piping had been fntJtalledr and approximately 30 

customer6 were receiving gaa service. No pipe had been i n s t a l l e d  

fn either of the two Kentucky communities. 

Mr. Blanton stated fhab h i s  Staff had Fevfewssd t h e  construc- 
t i o n  specifications submitted by Ken-Gw in U-83-7538 and caw- 

ducted pariodie s i t e  inspections during the inatallation of the 

Jellfco system. Based upon f t B  review and inspectionzJ, t h e  

Tennesaee BSC's Gas Pipeline Safety Branch has concluded that tho 

design and Fnsta~latSon af the Ye13Lco system emplies with the 

3Cenne:BBee PSC's gas lsafaty regulatbona, including 49 CFR Part 192. 

Prior to LtommLs~ion Btaff's February I, 1990 site v i s i t ,  

Jellico had submitted Information stating that  whether or not 
JelliCo offers servfce to the Kentucky aomunities o€ Kentucky 

H i l l .  and Black Oak depends upon the regulatory treatment sf such 

service by the Commiasion, See attachment marked Exhibit C. Gas 

service, to residanta id them two communities, may be 



'Ilennessee Comn~iesions imposed jurisdiction, the Kerntucky 11 

would probably no t  be served. In Jellico's ophn&onr the costs of 

maintaining dual sysrtsmer QE ccbunts, filing dual annual repozta, 

and rate Canes would probably be greater than any potenti 

benefits . 
Jellico reiterntad it6 position on Pabruary 34, 1990, cou- 

czuding that ft: would not be economically faasLbla to  8ttrve the 

Rentucky reer~idents if records wearearequired by thio~Commlae~on. 
However, Jellieo is willing to  offer serviae to the Kentucky H i l l  

and Black Oak communitierr under t h e  same terms and rates a8 

approved by the Tennerame PSC Eor resident6 of Jelbico, Pennerrsee. 

Tn thi8 tesgonse, Je1l;Lco alfio pxovided two Xiaka of proapective 

ouetomers, 29 in Ktnkucky Hill and 28 in B l a c k  Oak. Jellico daaa 

n o t  anticipate ofEering Buoh service u n t i l  earnethie in 1992. 

Following receipt of Jellltco's initPsl l  gtatementra rcgardfng 

dual jurik3diction over Jellico'e operations, Commhdt3&on Staft€ 

contacCe5 Delta regarang service t o  the two Kentucky communities. 

Delta currently serves Willieamriburg which i s  located in central 
Whitley County. In i t g  Beaemher 7, 1989 respanfWf Delta etcated it 

would not be feasible for Delta t o  directly aetve the groep!!ctive 

customers in the Kentucky Bill and Black Oak comunitfles. Bee 

attachment marked ExhiBFt: D. B O W ~ V ~ P ,  D a l t  

Jellfco serving these? resfdents provid 

to duplicate service provided by Delta, 

-4;- 
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Kentucky re8&denta in the c 

Oak have the opportuniky t o  receiwe, i f  they &sfre# 

aervieer and that auch BBrvPEe, if provided. is relf 

and reasonably priiced. rn an effort to alL&w such n opporkunity 
t o  Occur yet secagnlning the only source from which such aerviq=ss 

can materia2iaer the Cornmiasion requested khat the Tennessee PSC 
investigate the faasfbility of tending ~ C B  j u s b d i c t i o n  of 

Jellico to inelude any earvice Jellico prowid a t o  Ksntueky ail1 
and Black Oak. The b aet we98 made'baeed up9n.khe combination oe 

eacts known: that  only aource of gaa a rviac to theme two 

communities i s  JellicQt the relat ively amall number of potential 

cuetornere (approximately 97), and their proximity t o  JellFco, 

~Pennaescae; and that: almoet all of the Yellfco syatem i r ~  phyrshally 

located in Tenneaeae. Such juried3.ctfon would include ratear 

service, an4 safety. In its May 9, 1990 response, attaohed and 

marked Exhibit E8 the Tennessee FSC erdvfsed that: it bad similar 
ith sther B contiguous to TenneEisee &ad 

concluded that the C~rmnissian~s prOpO631 waa fealsible. 

AEtek review ef the available information, pertinent statutes 

and regulationsr and being otherwise sufficiently advieedl the 

Cornmiasion finds khat: 

1, Je125co it3 a gas diattibutlon utfliky subject to  t h e  

jurisdiction of  th@ TlertnneereJea PBC. The Jellfcs syskem inclutiee a 

tranamiseion pipeline which begins in Whitley County, Kentucky, 

and termimtcs in rPemaeaee approximately one m i l e  north 0% the 

c i t y  limits af 3allico8 ~ ~ n n ~ ~ a e e .  

-5- 
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tion under section 7(L) of the  NaturQl Gas A c t  to ZncPuae the city 

o€ ~ a l ~ i c a ,  Tennessee. and its environs8 CampheZl County# 

TenneBsee, and Whitley Countyr Kantucky. The lservice 

determination by the FERC meam that delivery of gas by JellSco to 
Ate ultimate aonsumerar even if autoas state lines, i s  subjects to 

the exclusive jurisdiction of the state camlesion in the fatate in 
which the gna ie coneme8. 

3. in Docket No. 0-87-7538, Ken-Gas was1 granted a C e t k i f i -  

Gate of Convenience an8 Neoasaity . Co . construe=t-.and. operate a 

natural gae distribution eyakem to  offer service within the eorgo- 
rate lfmit5 of Jeltlfco, %!ennewjeer and the Oslwego Tndustrial Park, 

4 ,  Based upon i t g  review in U-87-7538 oe Selhic~~a con- 

struction apeciefcations and subsequent petiadic site inepeetiom3 

during the installation of the Jcr23fao 8y8tem8 the Tennessee Pf3cts 

Gas PiTeline Safety Branch ha8 determined that the design and 

installation 0% Che Jelfica gas system COmplieB with the Tennecleee 
PSC's gas pipeline safety regulations, which include 49 CFR Part 

192 (Federal Pipeline dafety RagulatAons). 

5 ,  807 KAbl 5:022, this Conrmitw3ionla p i p e g h e  eafety regu2a- 

t ions ,  contains the 5ame t: quirernante found in 49 CPR Part 192. 

6, Kentucky reeridantle in two Whitley County communities, 

Xentucky EtUl and Black Oak, both of which are h e d i a k e l y  adjn- 

cent to the c i t y  limits of Jesll%ser !tenneeseer have rqueeted gas 

5ervLee Erom 3ellico. 

7. iTellicb has concluded that gas serviae t O  th@ XenCucky 



I 

t * 
remains under the jurlsdictlon aE one rigufatoiy earnmission. E 

Jellfco offers suoh service, it: cannot be provided u n t i l  199L 

. . *  

8 .  Delta is the only Rentucky gas distribution utility 

jurisdictional to thie Cornnrleaion with Eacilfkfea in 
County, Bowever, Delta ha$ rstated it is not Ifeaisible foE Delta t o  

d i r e c t l y  serve the prospective customers in Kentucky H i l l  and 

BlaEIk Onkr 

9. With the ralatiwely small number of Reatucky ressidenta 

requaeking gas service and their ptowirnZty to Jellieo, TenneBaeer 
and shoe virtually a13 af the Jttllfco gas system La ]?hysically 
located i n  'Penneesae and tepresente t h e  only source oE natural. gas 

to bhess residents, the sxiflting jurisdiction of the Tennessee BSC 

over Jellicots operations should include any service provided to 

the Kentucky.camunitl.ee of Kentucky I3131 and Black Oak. 

X T  IS THERBFORE ORDEWID fhatt 

1. Approval by the Tennessee PSC of # t m = G a ~ ~ ~  aenskructfan 

and operation, ffnancing, ifevenua requirements, and raterr for the 
Je l l iab  g m  mystem  hal la, be deemed ocnnpliance 
sion's faus, rules, and regulations. Xen-Garr shall simultaneously 

P i l e  with t h b  Conaniseion evety applioation it files w i t h  the 

Tenneesee P8C Ken-Ga~ ehald. f i l e  with t h i s  Comlsaion @very 

final that  the Tennessee B8C enter6 relating t o  i t a  opera- 

tions and takes wfthirr LO days of2 the date o f  the 'Psnneeeea PSC 

final order, 

order 

Compliance with Tennessee PSC laws, tubed, and regula- 

tions applicable t o  service and BaEelty shall be deemed as 

-7- 



i t h  khis Comisaion ear 

days of the date of approval, by the Tennessee: PSC. 

4. Ordering paragrapha 1-3 herein apply only to JrbllicoB 
propoiad mmrice! to Kentucky residents in 

Oak + 

Done a t  Frankfort I Kentucky, thi6 13th &Y of mt, 1990, 



* * .  ~ 
* b  

Per Frankll tr^and/Rebecca Goodman n o t  fnc%udad bn image 
file far c 909208 were 5 ieems: . 

1. EXHIRXT A - FERC order #CP88-387-000 

2% EXIDBIT E - CBRTTFYCZLTE OF CONVENIENCE P NSCESSITY 
#O-87-7538 (before Tsnnesrsee PSC) 

3. EXHIBIT C - letter addreeaed to Ralph b a x d s  dated ZsLranSo 

4 .  EXHZBZT D .. fetker addxeeaed to Ralph Dennis dated 07DecB9 

5. EXHIBIT E - letter addressed to Lee M. McCracken dated 
09May 90 
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UNPTED STATES OF "3  'r !) + FEDERRL ENERGY WEGULATO 

Before commissioners: Marth chai man i 

.BackarsunB 
Ken-Gas proposes t o  C 8 n S t r U C t  applroXiwntaLy 39 mi188 of 

2-inch and 4-inch di&mster pipuline ran& apgurtmnant facil it ies,  
to distribute gas to cammarciai, LndustriaZ and other high- 
priarity enci-usegs, 2ocmt6~d i n  the C i t y  of Jellfco, Tennossee and 
Whitely County, Kentucky, Ken-Gas W i U  rocrivs i t r r  gaa supply 
from Delta a t  a dellvery point: in Kantuoky and tranapott the gas 
approximately 3,000 b e e t  through a gour-hcQ pipaline, acrosq the 
Kentucky/Tennerrrro State Ifna to be dlbtributad and consumed 
w i t h i n  the propasad dfartrhbution area. 
customers rrrfdrsl Fn Tennosser; h~vovor, a few customrts are 
located i n  Whitlay county., Kentucky. Although Cha facilities 
will extend acras8~ Statm l i n e s ,  the aryertaua will bar operated as 2 
local distribution company. Km-Ca5 w i l l  own al3. of t h e  gas 
distributed:  tharra will be no sa les  tor srreale, and Ken-Gas will 
not be transporting on bahali of a third party. 
purchases and saL88 by Ken-Gas bra regulated by tha Kentucky 
Public Service Commission and the Tennessee PUblAc Service 
cXmmission. 

Moat of Kin~Ga8~ 

The gars 

After due notice by pubZiclbtion in 4 3 1  On 
May 24, 1988 (53  m. m. 18598) and th 
application off June 2 7 ,  3.988 (53 mw 241271, no notice,, 
motions to fntarvanr, or protests to thtr granting of the 
appLicarfon hava haem LI3Lehd bn this garoc@sd$ng+ 



ctian 7 (e) 
determination whera the natural-gas campany war primarily angaged 
i n  the focal  d is tr ibut ion of natural qa6, but as subject to t h e  
ComissionZm jurisdiction bmcausr i t s  facf l i t i  SI croaoad state 
lines. We have conafdarad Four factors in drt mining whether a 
section 7(1)  service area is appropriates (a) whether: the cmpafiy 
nakes sales for  raaala; (2) whathu: i t s  rakra are regulate6 by 
stat. o r  local agoncie~t (3) whothar the corppsny has an wtensive 
transmiss Lon nd (4)  tho conCmrn@ 0L Qthw companies 

A t t m r  cPnaAdarafion of t h m m +  er&tmrh, wa find 0% i 
appropriate eo drrtarnhcr a. rrrvicm . a n a  4?ob Kan-Car' p r  
di6trfbution ayrtem. F i r s t ,  slthough th8 phopoarb facilities 
w i l l  axlatd BCEOIIIP state l h * S  in int;.r6+ata COBllB~tCr, tho syster, 
w i r z  bo o eragod ermntially as CL lwal distribution company. 
The g8. !&I, be dimtrlbutad by K8n-Oa8 dirClCtly f0 bnd-u~rnru, and 
there w l l l  bra ne sale Par rrsala, PUzther, Xan-Gbsf operations 
are rogulatod by the Xantucky and Tonrrrroar Public Sorvclcr 
Commissfonm. 
approximataly 29 milas of  2-knch ta 4-inch phpmlinm, which is nor  
extensive, an4 is U1a anly ryBtem. providing natural gas Barvice 
in the area. O u r  detemlnation of a arrpfca araa vfll enable 
Xen-Gas to enlarga or axpand its facilities t o  bettor serve i t s  
customers in thr area witbout meking further Commisoion 
approval. 

under sect 

. providing ga me hr8a. 3J 

Finally, the proporad trannaiarian system includes 

Accordingly, WP grant Ken-Gas % eamiao area datemination 

The Cox1~iir8%on 
(EA) f o r  t h e  propoml by Ken-Gas, 
facilrties would be constructed within coxirtfng road and uti1 i:y 
rights-of-way, and Ken-Gas ha5 reeoivod t h e  naeenrsary 
authorizations for the use 02 thos'e right-of-ways. All d i s t u r b 3  
are88 would be rrslraodrrd aFterr cmn6tactfon. TL1era would he no 

t a P f  prepartad an aaviionmental armossment 
Tha aitairf tound that the  

&, w, Washington G a r  tight Co., 28 P.P.C, 753 (1962) ; 
BlacksvSllle of3 and tasr CQ., 37 F.P.& 502 (1967): National 
Fuel Gas Dirtrfbution Carp.# 13 FERC 63,200 (1980) i Great 
River Gas eo., 118 FEWC 63,567 (ZP8.2. t Shrnendoah Ciao co., 
16 PERC Q 61,687 (zser); Arkansas Oklahama Gar  Corp., 33 
FERC 1 610197 (1985) , H i g h  Plains Natura% Gars Company and 
Wheeler C U I ,  Inc., 41 FERC 9 61,364 (L967); and Associated 
Natural ~ a r  company, a Division of Arkansas Wastern Gas 
Company, $& a., 43 FERC 3 61,304 (1988). 



.aflPmct en cultural 
spmciaa. Baaed an 
application do- not com,t 
SiqnfficaPrtly Q 

dr nation i 
ian 7 ( L) of the Natural Gar A c t .  

in.d t o  include t h m  c k y  of 
O U t y ,  T-8 
oribed in bh 

application. 

By t h f e  Comiarleion. Comf 
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BEFORE THE TENNESSEE PUESLtC SERVlCE ISSIQM 

Nashville, tenna6aes 
September 16. I988 

IN RES THE APPLICATION OF KEN-QAS OF TENNESSEE, INC., 
FOR A CERTlflCATE OF CONVENIENCE AND NECESSITY 
FOR THE CONSTRUCTION OF A NATURAL QAS 
DISTRIBIITION SYSTEM, APPROVAL OF FINANCING A M  
CONSTRUCTION COSTS AND APPROVAL OF APPLlCAQLE 
RATES + 

MXKET NO,: U-67-7631 

ORDER 

Thls matter i s  b@fQrs t n e  Tennerssae Publlc Sarvlca 
Commlssldn Upon It8 own motlon, 

Having ravlewhd t h e  I n l t l a t  Order Cn t h e  abovs- 

captlonsd matter September 16,  16&6, the Commtsalon, 
gurguant to 7 . C . A .  Seoflcrn 4-6-316(b), heruby n o t l f l s r s  a l l  

partlea that tho Commlsston w l l l  revlgw aJi Issues rctised In 
the record of thls procsadlng bsforb the  Admlnlstratlvs 
Judge. 

Any party may note h l s  erxcsptions to @h I n l t l a l  Order 
by flling a brief with the C m l a s l o n  wlthln B-d4y9 of the 

d a t e  of thl8 Order. Reply brlafs may ba Qcltacl w l t h l n  Q days 

af ter  fltlng sxGaptlon3. A n y  party may reuuerrt Orat 

argument on the fasue8 ralsed In the brIef6. 

Request8 for extensions of tlme wlthln which to f l t e  

btlefa m u s t  be md8 l f l  Writing to the Exscutlve Dlrsctar O f  

thts C m l a s r o n  and aGCCmpaAIed &y a prapasad order to be 

sIgnsU by %he Chairman o f  thls Comnlsslon. The request must 



agln to run b InIt lQ Cram Bh 

the pet It  I on to recon8 1 der. 

! 



T b l s  matter 9s bafaca that Tennecse@.E%sbL%c Serrvic 
Commlrslon upon the application of Ken-Qr 
tXan-Gae) tor a Cerflflcrta of Conventanc t 

f o r t h  l a  the above caption. 

'Mre matter m e  heard Match 158 1988, i n  Nashville, 
TI)M-aee8 bafare Ralph B. GhrlrCbra, 21, Achfn5stsatlve Ju&ge, 

at whfch. t h e  the P ollowlng appearanems were enterad: 

DAVID CR038, AtfoMney at Law, P.0. BOX 310 ,  Albany, 
Kwrtue 2602 If of  the 
Ken-Gas ctf T~nnem80e, 3ac. 

i 



spproxfmntely one m f k  Prom JelUcofe c i ty  3imito. Kan-we w a  

k a n a  &e rha Jsl13c~ Natural @an Prmchlser Ordlnmce and 2 
daolpnatsd. am Orillnancs No. 4-87, 

Serruica commfesion staff commenced I t s  invaarfg8rion of tho 
application and requeetrsd additional lniarmatfon from the 
COIUpany, AdditSonally, aperating gR8 companSes O f  olmllar sSZe 

and type werb anlnlyzed to vsrrify the acc.r;lrsoy sand sesoonablenass 
of projections for the Jairlllco natural gas distributbon eyartsm. 
The Investigotlon producad nfae archaduleer, 
the scfredules, Ksn-aas acceptsd +he 3tafE'a pro3sctton.s. 
Pa3Zowlng dB a aumary olf the Tsnnseares Pub26d 31!3rV&G8 

tar Iflvsnluatiow B 

C d ~ b 5 i O n ' S B  ffndb!JPr. 



xa31& north of the J d 
In Kentucky 

oE i t 5  Oaa Servise 
Ino., elate& July 22,  2968. Th 
natural gas rysten wS3 

the KentucRy Pub3le Sepvlcei Com$om1on. 
datermination by *he Tam& 

Mcf'as ishorn on schedule 9. 

to apsra%cr under Aggandlte A t o  TPSC Rule 2220-  

The lnirlal ray 

baaad On d prQ$bCtd Who1 
Applecant, however, w i l l  b 

Standardf zed Raqu.irements f o r  

Pcovlslon. A natural gsce j?fpe12net1 tariff ustxalLy co&ista e,f 

two elememla : demand charge nd commodfty chargso Herain, 
however, JeZlScals gas suppUar, Delta Gas8 hsrp %.nclubetd onfy 
commodity chcrrgaa i n  i t s  raze tructura. Theref!ora, the PGA Will 
b@ dependent only upon change6 in the cammodlty rata Pa follows: 

Purchasesd Gae Adjustraent 

3. 

j 





Plant-fn-Borvies 
Working CerpAta2 

Total 

LSPC Atcumulated DcprcacfPltf on 24.2651 
Rats Bare J i I , O O O ,  346 

The revenue8 al&owmd her in will produce a rata return of 7.68% 

Debt  ( 8 1 % )  ~1,000,000 

Total Capltarr gl&&ggg 
Equity (23%) 145~11'10 



the ra t  

$?.sa gar Mc 

$6.56 per Me 

Unltsd Citlopr Qcaar Cmpany' 
ubylttab to th 

with i t a  originaS application for a C 

and rteceSeity, The actual daelgn nd coneeructien of %ha gtrsr 

cPistrlbutton eyartam murspt coasg2pl w i t h  PubUCs Socvice CommZaeien 
Pipelins Batsty Regulations a8 definsd la TPSC Rule 1220-4-1-.09. 

The aJy@tarn w i l l  u B SDR I1 pfa8tAc 
Line@. Accorblngly, requirements and jbinlng procedures for 
making auch plastia plpe joint8 mnd for: pcarformfng 2nmpectZon. of 
those join.fs are To ba ravicerwad and followrb. Applicsnt cphauld 

be directed to aubmit constructtion spaciflcationo and plan8 for 
lnatal3irrg the gas 
Co;mmfsaion for approval, prior to the @tart of cozmtruction. 

f o r  

ystem to the Tatnnrraam Publfc service 



T.C.A. Ssrctionu 4-6-31.6 through 31.8. PudSclsrl rav3ew of 
CommiarsLon order8 5s clsstribard In T.C.A. Saarctdan 8-8-322. 

1. T h a t  the 8gp~~catfQn O f  Kaa-QtMi O f  Temwsaee, InC. bo 
granted for a GortSf lcate  af! Convanlenca and Necessity for the 
conetructlon OP a natutrcll gna diatributfon system. 

2 .  T h a t  within 60 day@ of the arubetaanthl coznpletfon of 

conatruct$on, Ken-bas af Tennmmee, Inc. fr directed to file I t 8  

f'inal coats in acconllanoe with the Unt-form System o f  Acoounttr 
w b t h  the Tanneesee .mblic Sarvlca Comi 
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A. 

Q* 

A,  

Q. 
A. 

L 

A .  

Q .  

. A. 

Q. 

A. 

I 

Stat@ YOUP Ralll . .  

My name i3 Magna3 Thompson. 

What i s  your position w i t h  t h e  Tennes8cc PubLia SePvle 

Conmi s B i an? 

f am cmpzoyed as a Ftnancia l  Analyst with th 

Cornmf8sion a 

How long have you bean employ& with &he Commiaeiion? 

Two y e a r s ,  

Would you b r i e f l y  deacriba your duties 8s a FlnenclaP 

Ana 1 y s t ? 

During my two year employmept I have! partictpated in. 

several rate cast  a u d i t s  of u t i l i t i e s  subject .  t o  the 

Commisa2on'a jurfadiction, zIa well a8 t h e  preparatlon 

of e x h i b i t 8  for Commission hearingb, I have 83.80 been 

i n v o l v e d  wi th  the a u d i t  and a n a l y s i s  of t h e  various 

f i n a n c i s 1  report8 f i l e d  w i t h  t h e  Commission. 

What i s  your educational background and what degrees 

have you earned? 

3 have earned a BecheloP of B u s i n e s s  Administration 

degree with a magor in Accounting and 6 Mantera of 

Buainebs  Adminiatration degree Prom Tennesd@e S t a t e -  

Onfveralty fn May 19134 and May 1986, respectively.  

What 10 the purpose af  your testimony in t h i a  aast? 

The purponis of ny testimony I s  to  praaent infornation 

and aupporting exhibit5 t a  the Cornmieslon Cr, acral 

them in d e c i d i n g  on the petftion for CCH by Ken Gas 

of Tenneasce t o  build natural gab ayatem in JelZico, 

P 
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Q* 
A. 

P. 

A *  

Q. 

A.  

1 

Tennessee and begin oper tion3 wibkitn J 

Tennesaea. 

Are %here any contpoversial i a su  

No. The Company hats deo ided  t 

thefr awn. 
What teat  period d i d  you use 3~ aonoidarlng Gha 

Campany'a request? 

Pleaaa a l low me t o  g i v e  a bPief explanation o f  

period for better underatanding. A t e a t  p 

Ranerelly, a t w e l v e  month period o f  C i m e  in. whioh a 

company's f inancia l ,  result8 are analyzed and edQusted , 
$,f neaeasary ,  t o  t e s t  a aompany's earninpa under 

p r s a e n t  orI in t h e  case of Ken 6 6 5 ,  proposed ~ a t e a .  In 
thia case the S t a f f  decided on B f i v e  year period of 

time. The Staff felt t h a t  i n  order to enabyxe end t e s t  

the proposed rate8 of the Company P, Songer test period 

was necessary, This proceiss o f  enalyz ing  thin results 

of operations B ion  in determining 

f a % r  and reaamable  rates on"uhich  t h e  Catbpany w i l l  be 

allawed an opportunity to earn B raasonabh  return on 

i t a  fnveatmenta, 

You referred to the term " f a i r  rate of returnff, Uhat 

i s  i t a  defin1t;Son and ita hIq!WFtanC@ to t h e  Commlaai~n? 

A rate of return ierr t h e  compenaetdon for c a p i t a l  

required by the u t i l i t y  t o  $PQV$de aurarfoo to the! 

customer. A "fair rate of raturn" i~ a raturn, 

e%presssed as a pcraentage, approximating the cost of 

Page 2 
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the capital-, And, th cost of this c 

price t h a t  1;9 p a l d  for its U B ~ ,  T h i s  me 

fair pato of return i~ what a e p i t e l  invested 

able t o  earn if i n v e s t e d  under similar condition3 

elsewhere, 

In the context of regulation o f  utilities, B fa ir  Pist@ 

of return i i3  the, perconbagc figure mrrltlpl,ied by rate 

baea which produces the return available t o  oover 

intereat on debt and dividends' on preferred and common 

atock. 

Generally,  t h e  Cornmiasion would consider what 

constitutes a f a l r  rate o f  -return and a d j u s t  rates  BO 
83 to allow inves tors  Co earn t h i s  rate of return. The 
Company f a i l e d  t o  show caloulations for what it 

oonaidercd a fair rate o f  return that it bhould be 

allowed the opportunity to earn. The Btaff  Economist 

computed an cwerall r e t u r n  of 91.95% and 8n equity 

r e t u r n  of 151. 

Would you p l e a s e  aurnmarize the Company's request;? 

The Company P e q U C 8 t e d  8 CerLificat o f  Convenience and 

FJecesBity to i n d t a l l  end operate a natural gas 

difs tr ibut ion Byfltam wLthin tka ui'cy l i m i t s  of Jel3,Lco, 

Tenneasee, A h a ,  it requeatad approval of a rate t o  

charge sustsmws ueri%g the 83. Final ly ,  ib requested 

approval of' t h e  conskruetion cost  t o  b u l l d  the Byatern 

and the financing arrangements neccseary to pay for the 

debt .  

Direct, Thompa~n 
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A. 

8 .  

A. 

Q. 

A. 

1 

(there 8 need Pap natural gas...ayst. ap-..in.*DelPi.-, ' . 

Tennessee? 

Yes, the  City of Je l l i eo  i a  8 muniaipal corpora*ion 

located i n  Campbe31 County, Tannesaee and 5ts without 8 

natural gas dlatrlbutfon syat  m, There I s  CurP 

need and demand for B natural gas QistP$bution aystem 

to proV2.de natural ga8 to the oit izsna of Je l l l co .  3n 

order t o  atrpply the need for natural. ga8 kha JelltSco 

Cfty Caunacl has awarded a franahiere t o  Ken Gas of . 
Tennessee, Inc. . f o r '  the i n t en t  and purpose o f  . 

Z n B t a l l h i g  and operating a natural gas distributlon 

system within the c 2 t y  limits. 

What i s  your recommendation to t h i s  CemmissZon? 

I recommend t h a t  this Cornmlsaion a f t e r  viewing the  

Company18 snd Staff's testimony and e x h i b i t s  grant 8 

Certificate of Convenience and Nectsszty  t o  Ken Gas of 

Tennessee, I n c .  to operata a natural gas distribution 

system within the  c l i t y  l i m i t 8  of JsLlioo, Tennessee. 

How would you l i k e  t o  present your exhibitrP with the ir  

ad justmenta to the Comrnf8~1onl 

Aer t h e r e  ape no ao~troversSa1  filsuers between the 

Company and rnybelf, 1 would l i k e  to summarize eaoh 

exhibi t ;  and provide 8 brief axplenation for adjus tments  

of material trngor%ance, 
1 

arnings for the 

f i r a t  f i v e  years of operation. 

Page 4 Dfrsaz, Thornpaon 
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' Schedule 2 - Shows 6 . o ~  t h e  g n i t i a l  f i v  yaa.rs of 

operatienu total aaaes volume for each c l a a s  of 

customer priced out using the propoaed rates. Thfa 

prov ided  total, revenue= from gas sales for the f i v e  

years,  

Schedule 3 - Purchase gas was computed based on the 

proJeeted se3ea volurnero multiplied by the gaa coat. p e r  

Mcf. Total cost  Qf gas wab then adjusted far loas and 

unaccounted f o r  gas el; R reesoneble rate of 2%. This 

provided t h e  t o t a l  cost of gas purchased. 

Schedule 4 - Otiher operating expenses of the Company 

were found t o  be f a i r  and reaaoneble by the  S t a f f  and 

were adopted as presented.  

Schedule 5 - Shows other operat ing  taxee that  the 

Company ia. requ2red by law to pay as a result  of doing 

bus iness .  

Franchise Tax t s  a t a x  imposed on corporations for 

the priv izege  of engaging in business w i t h i n  t h e  S t a t e  

of Tenneseee. The franchise  t a x  shown was aornputed by 

a p p l y i n g  the tertutory franchise tax  rate. of 
$700 t o  the net utility plant in service a t  t h e  end of 

the Company's f i a c a l  year. 
Grosa Reaeipto i l s  another t a x  that corgbrations 

pay for t h e  privilegja o f  conducting buainess, Gross 

receipts was computed on t h e  totab revenues received 

leas the a p p l i c a b l e  exemption for gas companies of 

$5OOt? multiplied by the  statutory gross receipt rate  of 

Direct, Thompson 
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I 

Generally, gross receipt t a x e s  w e  computed' on 

prior year t o t a l  gross reeeipts end payebl 

current year. But for simp1iat;ic purposes, gross 

receipts taxea lEir eabula tcd  on the current  Late3 

revenues 

PSC Feea, public utilities operating wlthin the 

S t a t e  of Tennessee end s u b j e c t  to the c o n t r o l  and 

8 Jurisdiction of the Commission muat pey a fee for the 

9 i n s p e c t i o n ,  con t ro l ,  and re,gulatian of the aompany. . 
10 The fee is Based on total revenues leas a $5000 

11 

72 

13 

14 

15 

16 

, 17 
18 

19 

20 

21 

22 

ensmptlon mu3tFplied by the statutory rate of 3%. 
Payroll Taxes, u t i l i t i e s  like other employers are 

required t o  pay social security and unemployment taxes 

on t h e  wegee and aslarlee p a i d  t o  their employees. The 

Company's payrozll. t a x  was computed based on i t s  

projeated three (3) employees multiplied by the  

applicable s t a t e  and federal unemployment t a x  rate$ and 

s o c i a l  security t a x  rateP 

Property Tax i s  based on appraised n e t  book value 

of the  property i n  serv ice ,  multiplied by the 

a p p l i c a b l e  s tatutory ,  equalization, city, end saunty ' 

rates. The Company'& property t a x  shown we8 eomputed 

23 based on the aasesaed value of its property by the TPSC 

24 Assessment Diula ioa ,  3n reviewing the Company, d f i l e d  

25 f i n a n c i a l  statements the Staff noted t h a t  t h e  Company 

.. 

26 . d i d  not  ahov operetfng .other taxes afl an expensa of 

27 conducting businena. The Staff has carrected *h i8  by 

Page 6 Direct, Thompson 
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the  inclusion o f  other operating tares in its operating 

expense sec t ion  as shown on Schedule 7 .  

Schedule 6 - Detefls the Staff's e a l a u l a t i o n  of Fedel-81 

afncome Tax and Tennessee Exelse Tax for the  f i r a t  f%ve 

years o f  operations, The S t a f f  included the 5 

in year 5 plaoed on taxable  Inoomrs over $100,000. 

Interest expense OR the l o ~ n  we8 oamputed by 

multiplying t h e  projeated yearly rate base  by the 

weighted cost of debt. Becauae interest expenere I s  t a x  

d e d u c t i b l e  it must be deducted before arriving a t  

taxable income. 

After arr iv ing  at taxable income, t h e  S t a f f  computed 

excise tew using t h e  statutory r a t e  of 6% as shown on 

l i n e  7. Next, the Staff computed FIT using s ta tutory  

rates of 15% for taxable income up  to $50 ,000 ,  255 for 

income over $50,000 and up to $75,000 and 34% for 

income over $75,000. 

Schedule  7 - Shows the estimated ra te  base for the 

first five years of operat ions .  tine 1, Utility P l a n t  

in Service $1,000,000 represents the Company's 
c 

est imated c o s t  for the natural gas syatam in Jeslld.co. 

L i n e  2, Working C a p i t a l  is a cash working u a p i t a l  

allowance t h a t  I s  Included ia the rate b a s e  to meet the 

day to day cost o f  gravfding s lrvices to %he cuatamer. 

LSne 4 ,  Accumulated Depreciation repreaenta the amount 

of depreciation which has bein.eccurnu1ated through 

1 

Page 7 Dfrect, Thompson 
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79 

Bive~ o f  ’th 

plant  items i n c l u d e d  in utility p l a n t  in BWV 

After aon8idaring 31 of’ the above items, 

a p ~ r e t l o n a  85 shown OR Sahedule 7. 

reprasmta the investment on whiah the Company should 

be allowed an opportunity t o  e w n  a i a i r  rate of 

return. 
Schedule 8- - Showa t ha  o e p i t a l  structure of #en Gas of  

J c l l i c o .  The Commiaaloaf 3 s t a f f  Eoonomiat eatinatad a 

f a i r  reto of return to be 11.95%. This conaiata of 

87.29% debt a t  R cost  of lI.5O and of 12.71% equity a t  

a c o s t  o f  15%. 

Schedule 9 D e t a i l s  the depreciation expenae schedule 

8s oomputsd by the Commission’s a t a f f  En ineer. Tote2 
#24,2954bf?z 

depreegation expense  was aomputtd t o  be wfth a 

UQDpOS?lite fWtet Of: ,024239. 
Doea this conskude your testimcmy? 

Yea 

Page 8 Direct, Thompson 



.. 

E * 3
 

rr 



m
t-m

 
a
J
\
D
 

M
’ 

*
*
#

 
##a?. 

N
 

m
 

M
 

L
 

Q
 

$
.r 

m
 

ii 



l 

M
 

n
 

c. 
0
 

j 
m

 



.. 

ru 
Q

I 
I
 

P
 

5 a dt 
ai m 
.c
 

t 1c- 
u
)
 



Jb
 



.. 

*
 

#
 

d
l
,
 

B
I, 

u
,
 

f P 



c 

'v, 
P

 

.. 
Ln LR, 

x
1

=
 

0
%

 

IC
 

I- 
v

,
.
 

&
 

*
 

a
 

ln
 

I *
 



t i h e  
Na. - 

KEN-GAS OF J W C O  

For %ha, Xnitiel Five Years of" 
Capital QL;ruoklre 

aeion 

A/ C0mpan;y's Workpapew, 
B/ Staff Eoonoaist'a Gqulty cost mte estimtlon. 
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.Line 
NO 6 -- 
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2 

3 

4 

5 
6 

7 

8 

9 
10 

I 1  

12 

PZant Accounts 

Recstvlng Station 

Matriot Regulator 

DSrstribution Maina 

Service LSnas 

Metera 

Service Reguletora 

Induatrial Sbta 

Cast 580 Ebokhoe 

Service Truck 
Fusing Nsuhine, 
Tdola It Equipnwnt 

Carnputer 8 Office 
Equipment 

'f;nvaatmQnt 

37 ,m 
3,500 

740 353 
116'08 

21,180 

4,942 
6,000 

37,500 

10,500 

17,500 

5 000 

Rate 
UI. . 

3 e QO$ 

3.QOZ 
2.00% 

2.505 

3.00% 

3.00% 

3.00s 

6.701 

10,oot 

3.00% 

5.00% 
-.I 

bposite Bate 8 .S2423 

SOURCE: Mr, Ted Tingley, fhmlssionts Englnesr. 

1,123 

1,050 

525 



EXNIBIT C 

January 15, 1990 

Mr. RaLph DennFe 
KenkUCky Public ServZca Commission 
p, 0.  Box 615 
Frankfort,  Kentucky 40602 

Re: Sellico, TN natural gas oystem 

Dear' ~ r .  Dennl6: 

OIViSlOiJ OF UTlLtN 
ENG I NEEM NO et SERVICES 

0 

In reepanse to your requeet Eor information several residents 
of Jellica that live in Kentucky just acfoed the Tenneaaoa 
state lihe have requested natural gas service. 

Natuzal gas for t h e  Jellico gas system i 5  supplled by Delta 
Natural Cas Company, Znc, from an M/R stat ion in Kentucky. A 
?(f) exemption w88 issued by FERC t o  transport natural gaa 
aoross the Kentucky-Tenneeeee border. 

Mr. Ertme$lC P. Burke, Gas Bafety fnspector for the Tennessee 
Public Service Commisafon is the inspector: for the gas syetam. 
His office phone is ( 6 1 5 )  741-2844 and home phone fs ( 6 1 5 )  395-4555. 

fP agreeable w i t h  the  Kentucky Public Service Comiseion natural 
gas will be supplied to the Kentucky residents under t h e  8ame 
conditions a8 the r082d~tUt6 in Yellico, Tennessee. T h i s  would 
have to be sub3ect to Tennessee PublLu Service Coarmisaion 
approval. and acceptancg. 

A f t e r  y o m  planned February 1, 1990 in8gectiom viai.f= to Jel l ico  
additional information wifl be piovicded if needed. 

Your asaistence and consideratian in thfe matter is appreciated. 

Respectfully yours, 

Walton R. Eladdix 

cc Opal Leach 

enclosure 

.. . 



. l EXEIfBIC D 

December 71 1989 

Mr. Ralph E. DQSWLiS DEC I 8  1 Y ' t  
Publ ic  service commission 0lvI:~~oiq Itr " *. : 
730 Scheakel Lana kNGI'tJEERtN, c -  *,L:ipj;~.s 
Pa 0. BOX 615 

,Munager, Gaa Branch 

l?m+ (3 
Ftunkfoxt, KY 140602 

Dear Ralph: 

1 am plaaeed to reerpond to your letter of Novembec 13, 1969 
regarding J e f l i C O  Gaa ut=ilfty*B interest rln serving certain 
residentra in KentuckT. 

X have recently talked w i t h  Mr. Earl Holoapplaa of JellSco 
Gas UtiILty and he has Informed me that there may be a8 many as 
f i f t y  ( 5 0 )  residents aE Kentucky that  could be feasibly aerved 
by Jallico Gas ULiLity. Its wauld no% be €eae%ble fot D e l t a  to 
direct ly  6eme these prospective CUStOInerS. 

Delta ha6 no objection to Jel2icO Gas UtL1F+y aerving 
customera in Kentucky provided that JeLlico Gas UtiLS-ky dbes not 
attempt to duplicate setvice proviaed by Delta. 
that  the question of jurisdiction should be determined by the 
respective Pub3Atc Service commfasfoneand Delta has no opinion 
on t h l ~  issue, 

\ 

3X is our feel ing 

W e  encourage the respectfve Publ i c  S8rVLo8 CORUtliSEJiOnS 
to resalva this issue in i3wA a manner that reaidenta of the 
JellSco area w i l l  not  be discouraged from obtaining nertural. gat? 
aervloe. 

We appreciate khe oppoztunity to reapond and if I can be og 
any further assisfanaa please contact ma at your convenieuua. 

hfarketting and Public 

-. -l 



TENNESSEE PUBLIC SERVICE COMMISSION 
&jO JAh4E.S RC.E?E.?TSON PARKWAY 

NASHVILLE. TENNESSES 372434505 

Mr, Lee M. McCrackan 
Execucive Direcsor 
Kentucky Public Service Commission 
730 Schenkel Lane 
P.O. Box 615 
Frankfort, KY 40602 

PUBLIC SERVEE 
CCMMlSSlOH 

Re: Jellico Gas Utility, Inc, 

Dear Hr. McCracken: i l  
I have reviewed your letter which proposes that the- Tennessee 

Public Service Connission exTend its jurisdiction of Jellico Gas 
Utility, I n c .  to approximately 5 7  perspective customers in 
Kentucky. Ne have had similar arrangements with Commissions in 
other scates caniiguous to Tennessee and believe that this 
proposal is feasible. I recoaunend that the Kentucky Conmission 
issue an order giving Jellico Gas Utility authority to operate in 
c h e  proposed territory pursuant to the rates and terms approved by 
:he Tennessee Cozmission. We would regxlate the entire system as a 
wnole including raies, service and safety. When we issue an order 
wiyh respect to t he  company, it could be sent to your Commission 
f c r  ratification with respect to the Kentucky service. I see no 
groblen with the Kentucky PSC reviewing the situation periodically 
to determine i f  it wishes to reassert jurisdiction over the 
Kentucky customers. 

1 am referring the matter to Glynn Blanton, our Director of 
Gas Pipeline Safety and D. Billyc Sanders ,  Assistant General 
Counsel to continue to work with you on the det 

c:  Glynn Blanton 
D. Billyc Sanders 
Walton Haddix, Jellico G a s  Utility, Inc. 
Paul Allen, Executive Director 
H a l  Novak, Accounting Division 

! 
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BEFORE THE TENNESSEE REGULATORY AUTH~RITY 

c. n 
NASHVILLE, TENNESSEE ’ 1  I 

JOINT PETITION OF NAVITAS TN NG, ) 

SYSTEMS, INC. FOR APPROVAL OF A ) 

) Docket No. /d - 00 2 40 TRANSFER OF CONTROL AND 

SYSTEMS OF GASCO DISTRTBUTION ) 
SYSTEMS, INC., CHAPTER 11 DEBTOR ) 
IN POSSESSION 

- , ~ L . .  % - LLC AND GASCO DISTRIBUTION 1 

AUTHORITY OF GAS UTILITY ) 

I 

J 

JOINT PETITION 

COMES NOW, Joint Petitioners Navitas TN NG, LLC’ (“Navitas”), by and through 

counsel, and Gasco Distribution systems, Inc.2, through its duly authorized officer, and hereby 

requests, pursuant to T.C.A. $5 65-4-1 13, 65-4-107, 65-4-1 12 and the Byrdstown Natural Gas 

Franchise Ordinance of 2000, an Order from the Tennessee Regulatory Authority (the 

“Authority”) for approval of the transfer of control of certain gas utility systems, the assignment 

of certain franchise agreements. and the accompanying authority to provide retail natural gas 

utility services from Gasco Distribution Systems, Inc. to Navitas in Jellico, Campbell County and 

Whitley County, Kentucky3, Byrdstown, Picltett County and Fentress County, Tennessee, 

deriving from the Certificate of Public Convenience and Necessity issued by the Authority’s 

predecessor, the Tennessee Public Service Coinmission and related orders, approvals and actions 

of the Authority or its predecessor. In support of this Petition, Joint Petitioners state as follows: 

’ A Corporate Resolution of Navitas Assets, LLC assigning all rights and privileges under the Asset Purchase 
Agreement to Navitas is attached hereto as Exhibit A. ’ While this is a joint petition, the representations concerning Navitas and NALLC as defined herein are made by 
them, the representations made by Gasco are made by it, and the representations made with respect to the 
bankruptcy of Gasco and the sale of its assets to NALLC or Navitas arejointly made by the parties. 

Distribution Systems, Inc.’s service to Kentucky residents in Kentucky Hill and Black Oak in Whitley County, 
Kentucky is effective under the jurisdiction of the Authority, as part of the Jellica Distribution System. A true and 
exact copy of the Kentucky Public Service Commission Order is attached hereto as Exhibit B. 

By Order of the Public Service Commission, Commonwealth of Kentucky, dated August 13, 1990, Gasco 
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I. BUYER AND SELLER 

1. Navitas TN NG, LLC (“Navitas”) is a Tennessee limited liability company, 

Navitas’ principal place of business is 1821 8 East McDurmott, Irvine, California 92614. Navitas 

Assets, LLC (“NALLC”) is the parent company of Navitas and is a Delaware limited liability 

company. 

2. Gasco Distribution Systems, Inc. (‘‘Gasco’’) is an Ohio Corporation with its 

principal place of business located at 4445 East Pike, Zanesville, OH 43701. Gasco is a public 

utility engaged in furnishing natural gas service to customers in Tennessee and Kentucky and is 

subject to the jurisdiction of the Authority. Gasco owns and operates the natural gas distribution 

systems known as 1) the Jellico System located in Campbell County, Tennessee and Whitley 

County, Kentucky; 2) the Byrdstown System located in Piclcett County, Tennessee; 3) the 

Fentress System located in Fentress County, Tennessee, and 4) the Albany System located in 

Clinton County, Kentucky (collectively all four shall be referenced as the “Gasco Utility 

Systems”). 

11. FACTUAL AND PROCEDURAL BACKGROUND 

3. On December 8, 1993, the Tennessee Public Service Comiss ion  (“TPSC”) 

entered an order approving the transfer of a certificate of public convenience and necessity 

(“CCN”) for the operation of a natural gas distribution system from Jellico Gas Utility, Inc. to 

Gasco Distribution Systems of Tennessee, Inc. On October 4, 1994, the TPSC approved the 

merger of Gasco Distribution Systems, Inc. into Gasco. The CCN permitted Gasco to operate 

the gas system in and around the area of Jellico, Tennessee. 

4. On or about June 12, 1997, Gasco’s CCN was amended to include Piclcett County, 

Tennessee, which is the county where the City of Byrdstown and Gasco’s Ryrdstown System are 
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located. Also on June 12, 1997, the Authority entered an Order approving a franchise agreement 

between Gasco and Picltett County, which provided for Picltett County to receive a franchise €ee 

of two percent (2%) of Gasco’s net natural gas sales (not including the City of Byrdstown for 

which a separate franchise agreements was obtained) in exchange for an exclusive franchise to 

supply natural gas service in Pickett County for 40 years. An Order was later entered in 2001 

approving a grant of privilege or franchise by the town of Byrdstown pursuant to T.C.A. $ 65-4- 

107. Additionally, in an area luzown as Fentress Row, six (6) customers in Fentress County, 

Tennessee are included in Gasco’s utility coverage area.4 

5. In conjunction with the approval of the CCN’s to provide utility services in 

Jellico, Byrdstown and Picltett County, Tennessee, Gasco entered into certain franchise 

agreements with the City of Jellico, the City of Byrdstown and Picltett County, respectively. 

True and exact copies of the franchise agreements and accompanying orders and ordinances 

authorizing such agreements are attached hereto as Exhibit D. In particular, the Byrdstown 

Natural Gas Franchise Ordinance of 2000 requires the Authority’s approval before the agreement 

can be assigned to Navitas. 

6. On June 1 , 2009, Gasco filed for Chapter 1 I banlcruptcy protection - Case No. 

09-056171 - in the United States Bankruptcy Court for the Southern District of Ohio, Eastern 

Division. Gasco has been operating as a Debtor in Possession since that time. 

7. In December 2009, NALLC began the process to bid on Gasco’s utility 

distribution system’s assets in the banlcruptcy proceeding. 

8. By Agreement dated July 9, 2010 and amended on October 14,2010 (collectively 

the “APA”), Gasco agreed to sell, and NALLC agreed to purchase the assets in Gasco’s gas 

utility system subject to the approval of the Authority and to the Banlcruptcy Court’s approval. 
--- 

A redacted description of the Fentress Row Explanation is attached hereto as Exhibit C. 4 
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The sale will result in a change in ownership of the Gasco Utility Systems. The gas system is 

comprised of customers and master meters, mains and regulators, pipelines, easements, rights-of- 

way, tools, equipment, supplies and other personal property used in the operation of the gas 

utility system. A copy of the redacted Agreement and Amendment thereto are attached hereto as 

Exhibit E and marked CONFIDENTIAL. 

9. On October 21, 2010, the Bankruptcy Court entered an Order authorizing and 

approving NALLC’s bid (as set forth in the APA) to acquire the Gasco TJtility Systems in 

Tennessee and Kentucky, which included the Jellico System, the B yrdstown System, the 

Fentress System, and the Albany, Kentucky System. A true and exact copy of the Bankruptcy 

Court Order awarding NALLC its bid for the Gasco Utility Systems in Tennessee and Kentucky 

systems is affixed hereto as Exhibit F. 

111. DISCUSSION 

10. The Navitas companies have the requisite managerial and technical expertise to 

own and operate the Gasco Utility Systems. The Navitas companies have extensive knowledge 

and expertise in operating a rural regulated gas utility by virtue of its ownership of Fort Cobb 

Fuel Authority, LLC in Oltlahama. The Navitas companies are also familiar with federal and 

state, including Authority, utility regulations and currently works closely with the Oltlahoma 

Corporation Commission and the Federal Energy Regulatory Commission (“FERC”) to maintain 

properly functioning and legally compliant rural utility systems in Oltlahoma. 

1 1. Similar to the structure of many utilities, the Navitas companies are comprised of 

two sister entities, Navitas Utility Corporation (“NUC”) and NALLC. A diagram of the 

corporate structure of the Navitas companies is attached hereto as Exhibit G. NALLC is a 

holding company created to retain certain energy assets. NUC is an operating entity primarily 
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engaged in providing necessary support services for the operations of NALLC. Both companies 

are owned by the same two shareholders - Mr. Thomas Hartline and Mr. Richard Varner (though 

with differing percentage interests). The vitae’s of Messrs. Varner and Hartline are attached 

hereto as Exhibit H. 

12. NALLC is the parent company of Fort Cobb Fuel Authority, LLC (“FCFA”), a 

regulated natural gas utility in Oklahoma. FCFA is comprised of two divisions, the original Fort 

Cobb utility which includes certain recent acquisitions and the Le& Gas Company division 

derived from a utility acquisition in Northeast Oltlahoma. In addition, FCFA has three 

subsidiaries, Navitas OK3, derived from an acquisition in Southwest Oklahoma, Navitas- 

WinStar, ajoint venture project to construct a new gas system in South central Oklahoma, and 

Navitas 1. The assets in NALLC and its subsidiaries include regulated and unregulated 

pipelines, office locations, the right-to-serve in the form of approved tariffs from the Oklahoma 

Corporation Commission, and certain other assets. NALLC currently serves approximately 

4,600 customers in rural Oltlahoma. 

13. NUC is the operating entity for the assets of NALLC and its subsidiaries. NUC 

provides the employees, the rolling stock, the computers and information systems, insurance, and 

other equipment & activities for operating the assets of NALLC. These operating services are 

provided at a contractually preset amount, billed monthly, and reviewed regularly. Since its first 

acquisition in 2007, NTJC has been consolidated into the books of NALLC. With no utility 

operations outside of Oltlahorna there has been no jurisdictional allocation. However, in the 

latest rate filing submitted September 30, 20 10 with the Oklahoma Corporation Commission 

(Cause No. PTJD 20 1000026), NUC used its standard allocation method to distribute its costs to 

the various NALLC divisions and subsidiaries in Oklahoma. As both Mr. Hartline and Mr. 
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Varner are members of the Chickasaw Nation, NUC is a minority business enterprise certified by 

the California Public Utilities Authority. 

14. For operations in Tennessee and Kentucky, NALLC will replicate the structure 

used in Oklahoma. NALLC has formed two companies, Navitas TN NG, LLC and Navitas KY 

NG, LLC in Tennessee and Kentucky, respectively. As with FCFA, NUC will contract to 

operate these utility assets. Due to the travel time between Jellico, TN and the Byrdstown, 

TN/Albany, ICY systems, NUC intends to retain field service personnel in each location. The 

initial expectation is that the two current Gasco employees servicing the systems will be retained. 

Currently, Gasco rents facilities in Jellico, Tennessee and R yrdstown, Tennessee; whereas, the 

Navitas companies will seek to purchase facilities in Jellico, Tennessee and Albany, Kentucky. 

Billing will be moved from Gasco’s corporate offices in Ohio to NALLC’s affiliate, FCFA’s 

Eakly, Oklahoma operational headquarters. NUC is currently in the process of obtaining the 

records in order to set up the Tennessee customers in its system. Accounting and regulatory 

compliance will be handled out of NALLC’s Iwine, California office. Meter proving will begin 

and be handled by the Eakly, Oklahoma meter shop. A review of equipment and retooling of the 

field offices will be undertaken immediately upon closing the acquisition. As NUC has done 

with its eight previous acquisitions, a company representative will be dispatched to work 

alongside the local employees during the transition process to assist with integration into its 

systems. NALLC and NUC’s expectation is that this process will take several weelcs involving 

multiple trips to each location. 

15. NALLC and NUC have the requisite financial stability to operate the Gasco 

systems. NALLC and NUC are not publicly held companies, and therefore its 2009 Federal and 
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State Income Tax Returns and Independent Auditor’s Report are confidential and are being 

provided herewith as Exhibit marked ‘CONFIDENTIAL.’ 

16. The acquisition of the assets of Gasco is not intended to result in any changes to 

the local personnel in Tennessee. Gasco’s employees in Tennessee possess extensive managerial 

and technical experience and are expected to be retained. As stated previously, all bookkeeping, 

billing and other functions will be provided by NALLC employees in Ealtly, Oklahoma and in 

Irvine, California where its corporate offices are located. 

17. Navitas intends to adopt the existing tariffs of Gasco on file with the Authority 

and will subsequently file a separate proceeding to revise the rates, terms and conditions of 

service of the utility. 

18. The Tennessee utility portion of the Gasco Utility Systems will operate under the 

name of Navitas TN NG, LLC. 

19. Certain current liabilities and contractual obligations to which Gasco is bound 

relating to the Gasco Utility Systems, such as executory contracts, and consumer deposits and 

credits will transfer to NALLC as set forth in the APA. All franchise agreements, licenses, 

permits, rights-of-way, and authorizations under which Gasco will conduct its business will 

transfer to NALLC. 

20. The gas suppliers and transporters will not change as a result of the acquisition. 

However, given Gasco’s status as a chapter 11 debtor in possession and questionable financial 

condition, there is a real concern that one or more of its suppliers may stop providing gas to 

Gasco’s customers in the near future. Thus, it is critical that this petition be reviewed and a 

hearing held expeditiously to ensure a smooth transition with the gas supplier and transporter 

before January 1,20 1 1 - the peak time for gas use. 
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2 1. Once the transfer of control is approved, Navitas will be in close contact with the 

Authority to ensure safe, reliable gas service is not interrupted to the rural customers it seeks to 

serve. 

22. Navitas’ shareholders have read and understand all of the Authority’s current gas 

Navitas service rules applicable to Gasco, and they will continue to abide by the rules. 

understands that if it does not abide by the Authority’s rules it may be subject to penalties. 

23. Navitas members are familiar with the Authority’s Pipeline Safety Division and 

will work closely with the Authority’s personnel to ensure that the system is maintained 

properly, the gas system is checked regularly for leaks and damage, and meters are checked to 

ensure that safe reliable gas service is provided to its customers. 

24. Navitas will submit to the Authority all annual reports and other filings in a 

timely fashion. 

25. Navitas states that to the best of its knowledge, it is in good standing in Oklahoma 

and all annual reports and monthly fuel filings and reports required by the authorities there are 

current. At present, Fort Cobb Fuel Authority in Oltlahoma has no outstanding fines, public 

utility fee assessments or other deficiencies that have been identified by the Oklahoma Public 

Utility Division or Consumer Services Division. 

26. Approving the transfer of control and authority of the Gasco properties to Navitas 

is in the public interest and will enhance the rural communities in which it serves. NALLC and 

its affiliates are committed to the rural communities in which it serves and helps to ensure that 

these communities stay viable. For example, when NALLC’s affiliate purchased the Velma 

Municipal system in Velma, Oklahoma, it purchased an abandoned building on the main street of 

downtown which has been completely remodeled for a local office. This has spurred other 
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businesses to improve their buildings in the downtown area of Velma. Too, when NALLC’s 

affiliate acquired the Rimrock system in Southwest Oklahoma, it purchased another local office 

which has contributed to economic development in the rural town of Hollis, Oltlahoma. At 

NALLC ’s affiliate, FCFA’s main headquarters in Ealdy, Oklahoma, an abandoned school was 

purchased which is used as the main headquarters for personnel and equipment. After being 

totally refurbished, the former cafeteria of that school has been rented to a local resident who 

now runs a restaurant for local farmers and residents. 

27. NALLC and its affiliate Navitas are committed to assisting and keeping rural 

Communities viable and have shown this through their investment in rural America. While many 

large utilities are not interested in investing in rural areas as they are more expensive to serve due 

to density of customer base, NALLC understands the importance of preserving rural 

communities and is committed to ensuring that these communities continue to thrive. Navitas 

plans to purchase and open local offrces for rural Tennessee customers in its proposed serving 

area, employing local residents and improving the quality of life of the people there. 

Accordingly, this request to approve the transfer of control of Gasco’s assets is in the public’s 

interest. 

28. Approval of this Petition in an expeditious manner, and if possible prior to 

January 1, 201 1 (the peak month for gas use in Tennessee), is also in the public interest due to 

Gasca’s precarious financial condition. As discussed above, Gasco is in bankruptcy in Ohio and 

its ability to pay its supplier and continue providing utility services to Tennessee customers is 

problematic at present. Once the transfer of control is authorized, NALLC itself and through its 

affiliates stands ready to act to ensure that its Tennessee customers receive safe reliable natural 

gas service immediately. NALLC and its affiliate Navitas have the resources and the managerial 
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and technical expertise to ensure a smooth transition and that the expectations of its suppliers and 

customers are met. As the winter months fast approach, it is critical that Navitas be authorized to 

step in and provide natural gas service as soon as possible and that the effected communities 

benefit from its presence. 

29. Notices and Comunications Regarding the Petition should be sent to: 

John Knox Walkup, Esq. (# 7776) 
Klint Alexander, Esq. (#20420) 
Wyatt, Tarrant & Combs, LLP 
2525 West End Avenue 
Suite 1500 
Nashville, TN 37203 

ltalexander@,wyattfirm. corn 
ltwalltup@,wyattfiirm.com 

(6 15) 244-0020 

Ron Comingdeer, OBA# 1 83 5 
Mary Kathryn Kunc, OBA#15907 
Ron Comingdeer &Associates 
601 1 N. Robinson 
Oltlahoma City, Oltlahoma 73 1 18 

Facsimile: (405) 843-5688 
hwiter@,comingdeerlaw. - coin 
mltkunc@comiiifzdeerlaw.com - 

(405) 848-5534 

Counsel for the Nclvitas Companies 

Fred Steele, President 
Gasco Distribution Systems, Inc. 
4445 East Pike 
Zanesville, Ohio 43 70 1 

** T W'fiX€U3PORE, Petitioner requests that the Authority enter a final order as follows: 

1. Finding that, after the acquisition of the Gasco Utility Systems currently owned 

by Gasco Distribution Systems, Inc. by Navitas, Navitas will have the suitability, the financial 

responsibility, and the capability to perform efficiently the utility services to be transferred, and 
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that the transfer of control and authority to provide retail natural gas utility services to Navitas 

will benefit the consuming public and will further the public interest; 

2. Approving the transfer of control and authority from Gasco Distribution Systems, 

Inc. to Navitas, including its authority to provide utility services deriving from its Certificate of 

Public Convenience and Necessity in Jellico, Campbell County, B yrdstown, Picltett County and 

Fentress County, Tennessee and Whitley County, Kentucky, and related orders, approvals and 

actions o f  the Authority or its predecessor, as required by T.C.A. 6 65-4-113, through the 

acquisition of ownership and control of the Gasco Utility Systems of Gasco Distribution 

Systems, Inc. by Navitas; 

3. Approving to the extent required by statutes or agreements the assignment of 

certain franchise agreements to Navitas, including the agreements between Gasco and the City of 

Byrdstown, Gasco and Picltett County and Gasco and the City of Jellico, to provide utility 

services in Jellico, Byrdstown, Pickett County, and Fentress, Tennessee pursuant T.C.A. 65-4- 

107,65-4- 1 12 and the Byrdstown Natural Gas Franchise Ordinance of 2000; 

4. Approving the transfer of control and authority to provide utility services in 

Jellico, Campbell County, Byrdstown, Piclcett County, and Fentress County, Tennessee and 

Whitley County, Kentucky prior to January 1, 2011 in order for the service to customers to 

continue throughout the winter months; and 

5. Granting all other necessary or appropriate authorizations and further relief. 

1 1  



Dated this the @day of November, 201 0. 

Respecffidly Submitted, 

Wyatt, Tarrant & Combs, LLJP 
2525 West End Avenue, Suite 1500 
Nashville, TN 37203 

kdexanderO;wvattfirm.com - 

kwalkup@wy attfirm.Com 

(61 5) 244-0020 

- and - 
Ron Comingdeer, OBA#l835 
Mary Kathryn KWIC, OBA#15907 
Ron Comingdeer & Associates 
601 1 N. Rchinson 
Oklahoma City, Oklahoma 73 11 8 

hunterGilcominadeerlaw.com 
mkkunc(ii>,comingdeerlaw .corn 

(405) 848-5534 

Crasco Distribution Systems, Inc. 
4445 Bast Pike 
Zanesville, Ohio 43701 
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LIST OF EXHIBITS 

Exhibit A NALLC’s Corporate Resolution assigning all rights under the Asset 
Purchase Agreement to Navitas 

Exhibit B Kentucky Public Service Commission Order dated August 13, 1990 

Exhibit C Redacted Description of the Fentress Row Explanation in Fentress County, 
Tennessee 

Exhibit D Franchise Agreements, Orders and Ordinances authorizing Franchise Agreements 
between Gasco and the City of Jellico, Tennessee, Gasco and the City of 
Byrdstown, Tennessee and Gasco and Picltett County, Tennessee 

Exhibit E 

Exhibit F 

Exhibit G 

Exhibit H 

Exhibit I 

Redacted Asset Purchase Agreement and Amendment 
(CONFIDENTIAL - Filed under seal) 

UNITED STATES BANKRUPTCY COURT ORDER (A) APPROVING 
THE SALE OF SUBSTANTIALLY ALL OF DEBTOR’S IJTILITY 
DISTRIBUTION SYSTEMS ASSETS TO SUCCESSFUL BIDDER AT 
AUCTION; (B) AUTHORIZING THE ASSUMPTION AND 
ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS; AND (C) 
GRANTING OTHER RELATED RELIEF, entered October 2 1,20 10 in 
Chapter 1 1 Case No. 09-056 17 1 

Navitas Companies Corporate Structure Chart 

Management Biographies 

2009 Federal and State Income Tax Returns and Independent Auditor’s 
Report (CONFIDENTIAL - Filed under seal) 
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YWILA B. WRIGHT 
Notary Publlc, Sate of Ohlo 

y Commission Expires May 15,2011 



VERIFICATION OF NAVITAS TN NG, LLC 

STATE OF CALIFORNIA ) 

COUNTY OF ORANGE ) 
1 ss. 

I, Richard Varner, Chief Executive Officer of Navitas TN NG, LLC being first duly sworn 
according to law, makes oath and affirm that T have read the foregoing Petition, know the 
contents thereof, and that the same is true and correct to the best of my knowledge, information 
and belief. 

- -  
RICHARD VARNER 

I, Thomas Hartline, Secretary of TN NG LLC being first duly sworn according to law, makes 
oath and affirm that I have read the foregoing Petition, know the contents thereof, and that the 
same is true and correct to the best of my knowledge, information and belief. 

Subscribed and sw rn to before me, a Notary Public in and for the above County and 
State, on this Q d a y  of g*l*bw, 2010. 

Notary Public 

My Commission Expires: 



State of:  California 

County of: OmqF 

Subscribed and sworn to (o&&iiied) before me 

mtr 
Name of Signer (s) 

who proved to me on the basis of satisfactory evidence 
to be the person (s) who appeared before me. 

WITNESS my hand and official seal 



CERTIFICATE QF SERVICE 

The undersigned hereby certifies that on the 17th day of November, 2010, a true and 
correct copy of the foregoing instrument was deposited in the United States Mail, with postage 
prepaid, and addressed to the following: 

Richard Collier, Esq. '/ 
General Counsel 
Tennessee Regulatory Authority 
460 James Robertson Parkway 
Nashville, Tennessee 37243-0505 

Vance L. Broemel, Esq. / 
Senior Counsel 
Consumer Advocate and Protection Division 
State of Tennessee, Office of Attorney General 
John Sevier Building 
PO Box 20207 
500 Charlotte Avenue 
Nashville, Tennessee 37202 

45408796.1 

Helen Helton, Esq. 
Anita Mitchell, Esq. 
Division of General Counsel 
Public Service Commission 
Commonwealth of Kentucky 
21 1 Sower Blvd. 
PO Box 615 
Franltfort, Kentucky 4060 1 

I I ^ / /  

Klint Alexander 
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A special meeting of the Members of Navitas Assets, L.L.C. (“NALLC”) was held on 

November &, 2010 at 18218 East McDurmott, Irvine, California at 9 o’clock __. 1 . -.? 5 pursuant 

to the waiver of notice duly executed by the Members. 

The meeting was called to order by Richard Varner, Chief Fxecutive Officer (CEO), who 

presided, and Thomas Hartline, secretary, acted as secretary of the meeting. 

Upon calling the roll the secretary reported that the following officers were present: 

Richard Varner 
Thomas Hartline 

said persons being all of the directors. 

The CEO declared a quorum of the officers to be present. 

The chairman directed the secretary to annex to the minutes of this meeting the waiver of 

notice thereof. 

The chairman presented the Asset Purchase Agreement dated July 9,2010 and Amendment 

thereto dated October 14, 2010, wherein Gasco Distribution Systems, Inc. agreed to sell, and 

NALLC agreed to purchase the assets in Gasco’s gas utility system subject to the approval of the 

Tennessee and Kentucky Utility Commissions. The chairman then presented, and the secretary then 

read to the meeting the following resolution. The proposed resolution was then fully discussed and, 

on motion duly made and seconded, the following resolution was unanimously adopted: 

1. RESOLVED that NALLC, pursuant to the terms of the Asset Purchase Agreement as 
amended, assign all of its rights and priviledges under the Agreement to Navitas TN NG, LLC and 
Navitas KY NG, JLC for their respective service areas in each state in order to provide natural gas 
service to customers. 

There being no further business to come before this meeting, upon motion duly made, 

seconded and unanimously carried, the meeting adiourned. 



, 

I L. . I  
'\ . 

. (_. 

- . \ .  

COMMONWEALTH OF KENTUCKY 

730 SCHWKEL LANE 
POST OFFICE BOX 615 
FRANKFORT. KY. 40602 

(502) 564-3940 

PUBLIC SERVICE COMMISSION 

CERTIFICATE OF SERVICE 

Re : Case No. 90-208 
Ken Gas of Tennessee, Inc. 
d/b/a Jellico Gas Utility, Inc. 

I, Lee M. MacCracken, Executive Director of the Public 
Service Commission, do hereby certify that the enclosed attested' 
copy of the  Commission's Order in the above case was served upon 
the following by U. S. Mail on the 23th day of Augu"st, 1990. 

Parties of Record: 

Hr. Waiton E. Yaddix 
M r ,  Robert C. Hazelrigg 
Mr. Kei th  B i s s e l l  

LMM/cbg 

Enclosure 



In the Matter of: 

O R D E R  

On February 6 ,  X989, Staff  of the Kentucky Public Bervdce 

Commialrion (HCommie~ionH) recaSved a copy of CP88-387-000. an 

Order Detemining Service Araa is~lued by the Federnl Energy 

Regulatory Commission (wFEP.CM) on October 27, 1988, This OrdeE is 
attached and mcrrked Exhibit A, According k6 .the PERC Order, Ken- 

Gas OP Tenneesee, Znc, ( *Kon-GWB) propaserr t o  build facilities 

which extend aerosls the ECentqeky/Tennesaee border t o  aupply gas t o  

a laoal distribution syBCem which it wlll construct in Jellico, 
Tennefwee.' bas w i l l  be Bietxibuted by €ten-Gaa directly to end- 

usersr and there will be no eale for resale, Mast of Ken-Gas'fl 
cuetomera wiZl reside in !&mneaaeer boweves,  me of the  proepee- 

tive customerla may be loaated in Whitley County,'Ksntucky. 
Based upon the In€ormat;ion available to  the I;ERc, including 

the €ace that Ren-aas'B iocal disttibu$ion operationo Fn Kentucky 

and Tennessee are regulated by t h b  Commiseion and the Tennsaasae 

Publia Service Comflesian (nTenneseee PSP), the PERC granted 

Ken-Gas a servSae area determination under sectlon 7 ( f )  of the 

Nafutal gas Act. #his determination perfaine to servfoe to the 



I_ 

- -  IL r 
a w 

' e  .' * 
c i t y  of  3a131ico, Tennessee; -and *its -envlronB, %%unprbell fhunty, 

Tennessee, and i t l e y  Causty, Eentucky. A section 7(f) Bets&- . 

nation means that khe portion of Ken-GafP8 operations that extend 
between the KenCucky/%!@nneeeee border, which would ordinarkly 

son5tPtute i ~ t e ~ ~ ~ t d t t e  eommeree, are! jurisdictional to khas qpm- 
prfate stake public service ccamirrsion. 

Bince the FERC Order An CP88-381-000 referenced potenkin2 

service to Whitley County, Kentucky, C - i s ~ i o n  Staff requested 
additional information from Ken-Cne and the Tennedleee PSC to 

deterrmine the staCus oe--.the.. p t o g o ~ ~ e d  psojectr. the extent of 
proposed servfca to Kentucky reeidents, and to clati€y aertain 

jurisdictional issues with the Tennessee PSC. ThiB fnfotmation i s  

attached ana marked Exhibit 9, Jtn Wekek MQ. u-87-7538, at the 

Tennessee PSC, Ken-Gas wa8 granted a Certificate af Canvenience 

and Neaessity t o  construct and operate a natural gas distribution 

system to offer service within the corporate limits of JeLlieo, 
Tezfnessee, and the bswego Indus trf aZ Park. I n  Docket NO. 

U-67-7538, lche Tennessee PSC also approved financing, revenue 
requirements, and ratea for Ken-Gas. The design and oonatruction 
of the Ken-Gae system, hereinafter referred to as Jallico Gasl 

Utility, Inc. ("JellLccP), was required to comply with the 

Tennessee PSC's pipeline safety regulatrons, which include 49 CFR 

Part 192 (Federal PLpeline Safety Regulations). 

EIaBed upon information provided by Jellico, i t a  gas is 

purchaeed horn Delta Natural Gas, Inc. (wDaltan)r a 3ocaarl. digtr i -  

bution company with pipeline facilities and customers in central 
and Bouth central Kentucky and jurisdictional t o  this Coxnuitmion. 

-2- 
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Jelllc0~6 gaa supply IS deliwered through an eight-fnch e t  

. , ttansmiaaion l i n e ,  originating in Xenkucky 

feet from the Tenneesee border and terminating at a point one mile 

north of Jellico, 2ennesaeer where Che diefribution syskem begins. 

This transmkmlon pipeline Ps owned and operated by YeLlico. 

On February I, 39908 Cammiesion 8kaft met: with Jellica 

officials and Glynn Blantoa, manager of the Tennesaee PSC's Gas 

Pipeline Safety Branch. Staff  drove throughout: the extent of the 

Jellico syetem, including two areas Zn Whitley County, Kentucky, 

where, ree€deni=s have requested gae aervice, the communfk$es of 
Kantuaky all and Elaak Oak, A t  the t i m e  of this vif f i t r  most: of 

the distribution piping been installed. and approximat& 30 

customer6 were receiving gas eeruice. No pfpe had been .%nata 

An either of  the two Kentucky communities. 

Mr. Blanton s taked thab h i s  Staff had reviewed the construc- 
tion specifications submitted by Ken-Gas in U-83-7538 and can- 
ducted patiodie s i t e  inspections during the inatallation of the 

Jellfcro system. Based upon ita review and inspectionti, t h e  

Tennessee PSC's Gas Pipeline Safety Branch has concluded that tho 

design and- installation of the Jellico system eonplies with the 

Tennessee PSC's gas safety  regulationa, including 49 CFR Part 192. 

Prior to Commiesion Staff's February 1, 1990 site v i s i t ,  

Jellico had eubmitted infarmation atating that  whether OE not 

Jerliso offers service to the Kentucky aomunities of Kentucky 

HAlZ and Black  Oak depends upon the regulatory treatment of  aucb 

service by the Commission. See attachment marked W f b i t  C. Gaa. 

service to +sa&.Bents in them two communitierr may be possibla Lf 
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Jellico could r i n  undeE the ju 

con~miasion. J@lZiao stated th t if both the gent 

'Ilc3nnessee Comdeaians imposed jurisdiction, the 

would probably not be served. In Jellico'e opinion, the co~,ts 0% 

maintaining dual eyartemfP of 2tCCOuntB, f b l h g  dual nnual reporta, 

and rate cane8 would probab3.y be greater than any potential 
. benefits .  

Jellico reiterated its position on hebruary 14, 1990, COR- 

eluding that i t :  wauld not be economically feaafbla to serve the 

Kentucky residents if records were .required by thi8. CO&d.a6kon0 
However, Jellico is willing to  offer serviae to the Kentucky Hill 

and Black Oak comunitierr undez the ~atpe terms and rates a8 

approved by the Tennerslaee PSC for r e ~ ~ i d e n t s  of Jellico. Tenae~~ee. 

In th i s  t t s p n ~ e ,  Jellico allso provided two lisCa of prospective 

customers, 29 in Kentucky HA11 and 28 i n  Black Oak. JelL3ico daaa 

not anticipate offering suoh service until ecrmetint in 3,991. 

Pollowing receipt of Jellltcobe ZnitPal statamenta regarding 

dual jurisdiction over Jellico'ci operations. Conmiasion Btatff 

contacked Delta regarang service t o  the two Kentucky comunitiBrr. 

Delta ourrankly serves Will iwburg which i s  lbcated in central 
Whitley County. Zn i t n  Beaeakier 7 ,  I989 response, beLta stated it 

would not be feasible fsr Delta t o  directly Berve the proagactivc 

cuEitomero in khe Kentucky BflZ and Black Oak communities. Bee 

attachment markad Exhibit: D. Boweverr Zbe2tarr bra ~ C I  objeatlsn to 

JellLeo serving these tesidentB provided Jalltlc=o does not att 

t o  duplicate eervice provided by Delta. 

-4- 
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The Comminrsion~ 8 prPncl . "  

Kentucky realdeata in the c 

Oak h4ve the opportunity Co receiwa. if they desire, natueal gas 

service; and that auch aervice, i f  provided, Fa reliable, aaf 

and cea80nably priced. En an eflEort to & U & w  such an opportunity 

to  Occurr yet seeognlning the only source from which such serviqe 

can materiaZise, the Commission requested that the Tennessee PSC 

investigate the faasLbility oe tending I t s  jur€sdicfion of 

Jallico to include any aarvicc Jellico providea t o  Kentucky H i l l  

and Black Oak. The rsquaet was made'baeed upon.tbe combination oE 
$?act8 known: that  the  only aource o€ ga8 serviae to thecae two 

cornunities la JellicQ; the relat ively emall number: of? potenti 
cwtomers (approx;Lmatcrly 5 3 ) .  and their proximity t o  Jellllco. 

Tenneeram; and khat: almost a l l  of the Jellfca sy~ttem La phyarfoally 

located in Tennhrstaee. Such juriedictfon would indude rntea, 

service, ant2 eafety. In its May 9 @  X990 responser attaahed and 
marked Exhibit E, the Tenne8aee FBC advised that  it bad rilimiloar 

ith sther 1 ~ l  contiguous to Tennessee &ad 

. 

concluded that the ComiseionRs proposal was fearrible. 

A s t i r  review of the available information, pertinent stakutes 

and regu2ationa, an8 being otherwiee sufficiently tadvfaedl the 

Commirjsian finds khat: 

2, Je12ico i e  a gas disttibutfon utlliky subject t o  the 

jurLsdiction of  the Tanneeeee Pee. The Se119eo syekem includse~ a 

tranemiseion pipeline which begins in Whitley County, Kentucky, 

and termlnatce in Sanrnaeasa approrimatexy one mila north of t h a  

c i t y  limits of JalTico, Tennestlee. 

-5- 
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2, The FERC h 8 granted. K e n 4  

tion under seation 7(f) of the Natural Gae A c t  to  include the city 

of Jellico, TenneaBee, and ita environs, Campbell County# 

Tennessee, and Whitley Countyo Kantucky, The rservice 

determination try the FFERC means that delivery oE gae by aellico t o  

i k e  ultimate oonrsu~pez~~ even i f  aatoae state l i n e a ,  i s  subject to 

the exclusive juriadiction of the state commiosion in the etate in 
which f h e  gnr, ie consumed. 

3. In Docket No. U-87-353Br Ken-Gae waB granted a Certifi- 

cate of Convenience an8 Neoeaaiby . to ~consttuct.and.ogerate B 

natural gaa dietribution system to offer service within the corpo- 

rate Z i m i t s  o€ JaZIica, Tennessee, and the Oswego Indurstxial Park, 

4 ,  Based upon i t s  review in U-87-7538 of  Jellico'a con- 
struction specifications and aubeaquent periodic site inepectfoas 
during the installation of the Je3lfao system, the Tennessee PSC's 

Gas Pipeline Safety Branch has determined that: the design and 

installat5on orl! Che Jelficro gas system compliers with the Tennessee 
PSC's gas pfpeline safety regulations, which inoludc! 49 CFR Part 

292 (Federal PigelrCoe Baeety Regulations). 
807 XAR 5:022, this Cwmailtleion'a pipeline safety regula- 5, 

tions,, contains the a m e  requitemente found in 49 CPR Part 192. 

6.  Kentucky reaidentre in two Whitley County comsaunftiesr 

and Black Oak, both of which are h e B i a t e l y  adja- 

t o  the city limits of JalZicor Tennesseer have reguersted ga$ 

Kentucky Bill 

cent 
5ervFce tram 3ellico. 

7. Jellicb has concluded that gas servdae to  fh@ Kentucky 
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t . 
fna under k h e  juvlsdietion olE one ~tzigul . .  

JelXfco offers such frervicte, it cannot be provided u n t i l  2992, 

8. Delta is the only Rentucky gas distribution utility 

$urlsdictional to this Comaelesion with facilities in WtAtZleay 

County, However, Delta haB rstated it is Rat feaeibfe fot Delta go 

d i r e c t l y  serve the groagrective customere in Kentucky RS11 and 
Black Oak, 

9.  With the relatively small number of Xeatueky rtalsidentfa 

requaatsing gas service and their proxlmZty to  Jeslliao, Tennessee, 

and ainae virtually alX a€ the Strllfco gas system is phys3cally 
located i n  Tenneesee and represents the onZy source o€ natural gas 

to these residents, the sxirrting jurisdkkion of the TennesSeB BSC 
ewer Jellico’a opecations should include any service provided to 

the #entucky.cammunitlee o f  Kentucky K i l l .  and slack Oak. 

IT XS TElBREFORE ORDBRJiID that;% 

1. Approval by the Tennessee PSC of X e b n - G a ~ ~ ~  construethn 

and operation, efnancing, revenue requhxxnents, and rate& for the 

Jellicb gas sy&ttem ahall. be deemed compliance with tbie Camis- 

sion’s laws, rules, and rsguhztions. Ken-Gas shall simultaneously 

file with Chi6 Comieeion eveiy applioation it files w i t h  the 

Tennessee PSC. Ken-Gae sha l l  f i l e  with this Commisaion every 
final that  the Tenneeeee PBC enters relating to i ts  ogera- 

tioner and gate6 within 10 days of tbe  date of the lennehieee PSC 
order 

fins1 order. . 

2, CompLfance with Tennessee F8C laws, EULlea, an 
tfons applicable t o  service and BaEety ahall be deemed a6 

-7- 
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campX.Fsnce w i  th thia CoslPnfsaion 8 - .  9 

applicable t o  

3. Prior Co providing mrvice to  

Jellico Bhall comply with XRSI 278.160 by e i l ing  Q copy of f t a  

tarLfE, which sets aut the ratea 

approved by the !renne8aee PSC for adoption and tatification by 

this Commission, m y  subsequent ebngaaa, ko i t s  tariLFt shall be 
f i l e d  with khis Comrmierlnion for adoption and ratification wikhia &O 

days of the date of approv82 by the Tennessee PSC. 

4. Ordering pacaprapha 1-3 herein- apply only t o  Jellico’e 

proposed rtervice to Kentucky reefdents in Kantucky Hill and Black 

Oak 

-ne a t  Frankfort, Xentucky, this 13th &Y of WC, 1990, 



* b  b " '  - 
P e r  Frankie Bertrand/Rebecca Goodman - s o t  fac%udrd an image 

0 8  were 5 .teems: . 

1, EXZtfRXT A - FElRC order #CPB8-387-000 

2. FXKftaIT E - CERTTFICATE OF CONVEXLENCE & NeCESSXW 
#0-87-7538 (before Tennesrsee PSC)  

3. EXHIBLT C - lettar addreeeed to Ralph Dennis dated ZS3anS0 

4. EXHIBIT D - l e t k e r  addressed to Ralph Dennis dated Q7Dec89 

5. EXWIBfT E - letter addreseed to L e e  M. McCracken dated 
09MaySO 



ORDER DETEMCINIXG SERVICE AREA 

(IS8uad October 27, 3.988) 

Km~Ga8 or  T~nnaaaoe, Inc. (i?m-Gar) fXla4 BL r a q 9 r ~ t  in 
Docket NO. CPBB-387-000~ as.umandad, t o r  a ssrvLcr ar8a 
dattorminaeion undrr a8ctiOn 7( t )  of 1Eha Haturak Gus A c t  ta 
construcl: and oprats a local  distribution my8tuu t o  sa#o the 
city of Jollico, eampballl Ccrunty, Tlnnsmsor. 'Xmn4rs  puopersrrs tm 
transport gas racrived trom Delta Natural. Gam Company, Inc. 
(Delta), a producer laeatad in K@inttaeky, across tih'a Xatnkucky- 
TenneoscPo Stat. linr, eo be dli@tribua;sd and ulth.laatrly canrumad 

'within  the propolred dimtrfbution area. 

Ken-Gas proposes to eonstruct approxiwntaLy 19 miles of 
2-inch and 4-inch diramclter p i p o l h e  and. apgurtmnant facilities, 
to distribute gas to c~mmafcfal~ induatri8X and other high- 
p r i o r i t y  end-u~d!?~~,  loccrted f n  the C i t y  of JeLlAco, !Penn8s;sore and 
Whitely County, Kentucky, Ksn-Ga& w i l l  reco&vr its gas supply 
from Delta a t  21 delivery point in Kentucky and transport the gas 
approximately 3,000 deet through a tour-inm. pipmlino, acrosq the 
Kenkucky/Tennarsro State Ifno to be dbstribuead and consumed 
w i t h i n  the proposmd Bfstribution ama. 
customers resicla Ln Timeasem; hewover, a gew customers a m  
located in Whitlay county, Kentucky. Although the Lacilities 
will extend ~CILIOSCB) S t a t m  lLnces, the syatm will be operated as it 
local distributfon company. Ken-Ga5 w i l l  own alL o f  the  gas 
distributed: them w f l l  br no saleer Pot keealo and Ken-Gas w i l l  
not be transporting on behalf of a third party. 
purchases and Sale8 by Ken-Gas bra sagulatod by th8 Kentucky 
Public service Commission and the Tennessee public Servtce 
Commi s s ion. 

Most of K8n-GaSr 

The gar 

mxums&u 
After due notice by gub2ication in thr I L w i a Z K  on 

May 2 4 ?  1988 (53 E&& m. ;rSSSS) and tha ammdment to the 
app2ication on Sunr 27r  1-988 (93 Eap. Ipaua. 241271, no notices, 
notions to intervene, or protests to tbe granting of t h e  
appLicarfon have baaem b S h d  in th i s  gacocieading- 
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Dackat NO, &?88-387-~00 - 2 -  

srrreeian 7 (e )  
determinstion whara the natural-gaa campany waa primarily engaged 
i n  the local  dlstrZbution or natural qas, but was subject to the . 
Commission? 8 jurirdiction becauso i t s  f a C i l i k h 8  cromsmd state  
l i n e s .  
section f ( i )  service araa is appropriatmr (t) whrthrt the company 
aakes sa les  for  re8crlr; (2) whether it% rat- are requkated by 
state o r  local agoncia~r (3) whothar t h m  COmpSny ha8 an curtonsive 
transmission aystamt and ( I )  the concernf# oL othar companies 

We havr consfdarmd tour factors in drtarminfng whether a 

. providing gam fn thm same araa. 3/ 
A t t e r  cnnaidrration of t h m m o  cr&tmr&r, we Eerlnd Pt i. 

appropriate to brterm&na a. service .araa .FOP #an-Oar proposed 
distrfbutien ay8t.m. FirBt ,  although th8 prropomrd tacSlities 
w i 3 1  extand aclFoSpI fbt8tf~ l h 8 S  i n  in+.gr+at* COSKunOXCa, th* SyaPer, 
w i l l  be o atmeed ormmntially as n lees& UiskrAbuotion cornpamy. 
The gas wtll be di~trfbutod by Ken-Car dimctly to end-u8m~, and 
them w i l l  be no sale for resala. Furtherr Kan-Gabf epar8tions 
are regulatmi b 
commissfonm. 
approximatoly 29 mile5 of 2-inch t b  i-ihch pi@alfnr, which is not 
extensl lv~~ an4 i s  UIa  only lryrtom providing natural gas service 
in the area. our detormlnatlon of a sorvIce area vfl2 snable 
Xen-Gas to enlargo or axpand its faciritfrr to better same i t s  
 customer^ fn thr ayaa without %*eking further CornisPoion 
approval. 

under s;ecti.cn 7 (  
JaLlico, Tennr8o nsb itr environs, 
and Whitley County, Kentucky. 

The Commi8don staff prepared an mvironmental arswmment 
(EA! for t h e  proporal by Ken-Gas, 
tacilaties would bo constructed within oacistfng road and utility 
rights-of-way, and Ken-Gens has racoivad t h e  necessary 
authorizatiana f o r  t h ~  use o f  thos’a right-of-ways. 
arem would be rrasaodad aFtrr con6tructfona There would he no 

the Wntucky and Tennrrrrr Publie senrice 
F r nalzy, the proporad tranrmirrion rystam includes 

Accordingly, wo grant Ken-Gas a eowica  brah drtenbination 
f tho Natural Cas 

The statf found that the  

All disturta2 

u m, QL.Q~.# Washington Gas t ight  COa, 28 P.P.C- 753 (1962) ; 
Blacksviller O i l  and Gas eo., 37 B.?.C, 502 (1967) 5 Nathnal  
Fuel Gas Distribution Carp., 13 PERC 63,200 (1980) i Great: 

16 PERC p 61,087 ( 1 9 B l )  t Arkansas Oklahoma Gas Corp., 33 
FERC ‘Jt 610 197 (1985) # High Plains Natural Gars Company and 
Wheeler Gas, f n c , ,  4% FERC f 61,364 (L987) i and Associated 
Natural  as company, a Division of Arkansas Western Gas 
Company, $& PIJI., 43 FERC ilI 61,304 fl983). 

Ce-, ZI FFERC 61,167 (3381, t Shenendoah Gas co., 

http://s;ecti.cn


callfect: an cultural resourc 
species. Barn& an khr Pin 
application do- not conrti 
aiqnificantly aftactfng th 

A t  a hearing hald bn 0Ctab.r 26, 2.988, tha Comml sian on ita 
own motion recrivad and mad. a part of tha racord in 
procaadfng all. avidence, includinq th6 app2icukion and exhibits 
tharato, submfttrrd support cd th& authorization sought harain, 
and upon con~iberation of khe ZEC.CQZ& 

t 

Kan4ar i c  hamby granted the 
ha. requoatad pur8uant t o  sackion 3 ( P )  oe the Natuprsl. Ga8 A c t .  
Kon-CarW atervka m a  &e drtam&n.d t o  inchad@ eba C i t y  of 
J8llic0, Tennmruecr and i t s  environm, 
an& Hhltlay County, Kentucky, am mor oribed the 
application, 

By t h m  Comarimaion. Commf 

drtmnahnation it 

owfy I T-osm.., 

LOFB D. Ca8he3.L1, 
.socrotary. 
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BEFORE THE TENNESSEE BUBLlC SERVlGE IS5 ION 
Naeshvllfa, Tennessee 
September 96, t988 

1M REt THE APPLICATION OF KEN-QAS OF TENNESSEE, INC., 
FOR A CERTlflCATE OF CONVENIENCE AND NECESSITY 
FOR THE CONSTRUCTION OF A NATURAL (3AS 
DISTRIBUTION SYSTEM, APPROVAL OF FlNANClNQ A N 0  
CONSTRUCTION COSTS AND APPROVAL OF APPLlC=AQLL 
RATES a 

ORDER 

i 'I 
I . 4 , k  

This matter 1s before tne Tannersseo Pubtlo Sarvlca, 
commission upon lt8 own motlon, 

Havtng rWlaWhd t h e  I n l t t e k  Order In ttm abovs- 
oaptlonscl mutter September 16,  1088, %he Commtsslon, 
pursuant to T.C .A .  Section 4-6-316Cb). hereby noClfiss a l l  

par t ies  that the Comnlserlon w l l l  ravlew a l l  lasues Firfsed In 
t h e  record of t h l s  proceeding baforw t h e  Admlnlstratlvb 
JUdgU a 

Any party may note h i 5  BXC pt Ians to  Qh 

by flling brief with th8 C m l a s l o n  W l t h l n  B - d 4 Y q O f  the 
date of thls Order. Reply brl@Qi?l may be Ellad wl th ln  0 d a m  

after Flllng axaaptlons. Any @arty may request oral 
argument OR the  fesues raised In t h e  brlefb. 

Requests for extdtnaionf of time w i t h t n  whlch to f l t a  

btlefrr must be made I n  wrltlng t o  t h e  Exbcutlve DlrecCor o f  

t h l s  C m l a s r o n  and accwnpanrsd try a propasad order to be 

sIgnea by %he Chalrmsn o f  thls Comnlmslon. The request must 



begln to run ab InltrQ ircm Bb 

the pstltlon t o  ratonrtaer 

-1SSIQNER STEVE HEWlcETT 

ATTEST TO: 
! 



1 .’ . .\ SSSI 



cammsreial, and 3 lnduetrlsrl customer Pa32ou3nq th 
ot operation. 
been das3gnad to Offer  B rvlce within the coPpatat 

JctlJLlco, Ternemsee ahd to %e Oswena XnductzllaZ Park locatad 
approxfrnntely one mile from Jfrolliecsfs city L i m i t @ .  

The propoaed natural gas dietrlbution oybtxh Asm 

Kvtn-IM. Ha8 

franchise from t C5ty of! Jslsieo on %be afrctl rbadfng 

Upon the 3iliLng e2 the lnotanC apg.licatlon, the Public 
Sarvicci commission staff commenaell It5 izzveatfgation of the 
application and requeetsd additiaml fnlarmatfon from the 

Company. Addftlonally, operating gas cornpanlee of  s2m;llar size 
and type wema anaZyasd to v e r i f y  the act-rray rand rescon8blenaaa 
02 projections for the J~rtllSca natural gas dlstribut?-oa myaten. 
The Snvestigotlen produced nlns achsdalee. valuiatfoa 0 

the schedules, Ken-aaar accepted the Staff' 

Natural gas for %he Jd1Aco natural gas df 

will be eupplled by Delta Natural 13- Company, Inc., of 
d-tbraugh an 



Applicant provide& th 
02 i t 5  Gas 5ezWce cramen+ with b e l  

SnC., dared July 2 2 ,  5988. The CQ 

3. 



Bewenurn Rem& e m m t  DetermlrurtZ on 

Based upon operating a54tponrars a i  8341,640, Ren-GaB' zrvsnua 
rretqulrcrmant for the f i r a t  year of oparat2on i s  $424,425 and is 
shown un Schedul 2. The pzojectad groo revenue mount 2 
upan staff requsetuCI documents obtafnsd from the ApplfcanX. The 

CLtles Qaa Company and by Bwgs, Waggonerb SWi!zer & OWWtOn, an 
$ndrpendant snginesrfnp and plauurihg firm In NamhvLlle, 
T w n n e w s e e ,  On sfte fuarfons veri0 made by Xean-aaia to verify 
and augment she above 

Revenue 
T U ~ Z  operating ~ x p m s s  

Net Opsratatng Xnuome 

$424'428 

T h  rate at! refurn Jle 7 .68% on a rata, bsse of $1,000,846. 

4 .  

i 



Plant-fa-brrvfce 
Working CapAtal 

Toral 

82,000,000 
24,bBS el, 024,685 

The revenues allowed herala will produce a rata return of 1.68% 

propor~rd Capfral Structur 

D e b t  (87%) 
Equity (23%) 

Toral Capltal 

$1,000,000 

.sr,h48 1 6% 
145, $70 



, _  .. ,_ . . . 

the rat orth below 3 



revlaw, stay, or raconrslidar 
T.C.A. SsctSonu 4-5-3Zs through 338, PudSclal PevAaw of 
cammlssslon ordure Is damtribe4 In T.C.A. Sectfan 4-8-322. 

\ 

IT I8 THEREBCkE ORDERED: 

t. That the eppktcatfon or Xsrr-Qas O f  Temssmae, Xnc. bo 
granted for a Gertzflcate of ConvanLance and Neceprslty t o r  the 
construction 09 a natural gas dlstrlbutfon eystam. 

2 .  That within 60 day8 of the arubetaanfial eomple%ton of 

constructlon, Ken-Oaa szf Tenn&~srnare, Znc. f directad to f i le  I t a  

f inal  coste in acccwdancsr with the Uniform Syetem o f  Accounts 
with the Tannassaec I)ublic Servlca Commi 



p 
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Before the 

FUBLfC SERVICE COHWZSSZON JUL 2 1  1989 
of the 

STATE OF TENNESSEE 

DIVISION OF UTILIN 
EMGINEERJNG & SlFRVlCES 

In ret  

KEN GAS w GLLICO 

(Docket No. U-87-753 

March 15, I988  
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2 A. 

3 Q. 
4 

5 A. 

6 

IS A. 

9 Q. 
10 

1 1  A ‘  

12 

13 
14 

15 

76 

17 Q *  

18 

19 . A. 

20 

. .  for the  record pd 

My name is  Magna3 Thompson. 

What i s  your position w i t h  t h e  Tennss%ce PubJia Service 

Cammi s a i an? 

2 am employed as a Financ ia l  Analyst ulth th  

Commfrraion a 

How long have QIQU bian empl&ed with the Commiaaion? 

Two years. 

Would you b r i e f l y  deaorfbe your d u t l e a  93 e F i n a n c i a l  . 
Ana 1 yst  ? 

During my two year ernproymept Z have perttcipatad in. 

s e v e r a l  rate c8se audits of util lf i ies aubject . to  t h e  

Cornmisalon’s j u r f a d i c t i o n ,  &a well a8 the preparatign 

of exh ib i ta  for Commission hearings, I have alao  been 

involved with the  a u d i t  and enalysla of t h e  Various 

f inencfel  repor t8  f i l e d  w i t h  the Commisaion, 

Whet i s  your educational background and what degrees 

have you earned? 

It heve earned a BacheloP of B u s i n e m  Adminis trat ion 

degree with a meJor in Accounting and a Maatera of 

21 Buillnebb AdminiatPation degree Prom Tenneaac~~ S t a t e  

22 Unfveraity 5n May 1984 land May 1986, respectively.  

23 

24 A. The purpoaa of may t e ~ t i m c l n y  l i p  t o  prabitnt h f O r m a t i 6 n  

25 and supporting exh ib i ta  t a  the Cornmel~aion tr, assiat 

26 them tn d e c i d i n g  on the p e t f t l o n  for n CCH by Ken Gas 

27 of Tennessee t o  build B naeural p a  8ystcm in Jeltico, 

9. What % 0  t h e  purpbae a f  your P;sist%mony fn t h f 8  aaae? 
). 

I 
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3 Q. 
Y A. 

5 

6 Q. 
7 

0 A. 

9 .  
10 

11 

12 

13 
14 

15 

16 

17 

18 

95e6 and betgin oper 

Tennemaee. 

Are there any eontrov rsfel iaauas in thi;rs 

No. The Company has dso%Uetd Lo 

thefr  own. 

What t e a t  period d i d  you use in aonoidarlng the 

Company'a request? 

Pleeae allow me t o  g tve  a brief explanation of 

p e r i o d  for better underatanding. A t e a t  period i s  

gsnerelly, B twe lve  month period of time f n . w h i a h  a 

 company's f inancFal  rtrsulta are analyzed and adjusted, 

$,f neoeaaary, t o  t e s t  a oomgany's earnings under 

present  orB in the case of Ken Gad, praposed Patea. In 

thla c686 t he  S t a f f  decided on a f i v e  year period o f  

tlm. The S ta f f  felt t h a t  i n  order to anakyze end test; 

the proposed rstea of the Company 9r longer t e a t  period 

was necessary, This proceas of' analyzing the results 
of operations B ion  i n  det  

19 f a i r  and taaaonab~a  rates on-whioh t h e  Company w i l l  be 

20 arlawed an opportunSty to earn ti  ressonabra return on 

21 ita fnveatmenta, 

22 Q. You referrad t o  the term " f s l r  rate o f  return", What 

23 i s  ita definition and ita importance t o  the Commiaaion? 

24 A .  A rate of return l a  t h e  compeneetion far c a p i t a l  

25 required .by ths u t i l i t y  to provide aararfcre Lo the 

26 customer . A " f a i r  rate o f  return" i a  18 return, 

27 e%presJed as a peraentage, approximating the cost  of 
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3 
4 "  
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10 

11 

12 

73 

14 

15 

16 

17 

18 

79 0. 
20 A. 

21 

22 

23 

24 

25 

26 

27 

the  capital. And, th cost of t h i s  6. 

p.rice that f a  paid  for its uae, Thia means that the 

fair rate of return i ts  what e e p i t d t  i n v e s t a d  would be 

able  t o  e ~ r n  i f  invested under simllar eowlit iona 

elsewhere, 

In t h e  context of regulation of u t i l i t l e a ,  B fa ir  Pate 

of return i t s  t h e  percentage f igure m u l t i p l i e d  by r e t e  

baee which produces the return ava i lab le  t o  obver 

intereat on debt and dtv idenda'  on preferred and common 
stock. 

Generelly, t h e  Cornmiasion would consider what 

conatltutes R f a i r  rate of  Peturn and a d j u s t  rates BO 
a3 to allow investors to earn this rate o f  return. The 

Company f a i l e d  t o  show caloulatlons for what it 

oonaidered a fa i r  rate af return that it ahould be 

allowed the  opportunity to earn, The s ta f f  Economist 

oomputed an overall r e t u r n  of 71.95% and an equity 

return of' 15%. 

Would you p l e a s e  8urnrnarlze the Company's request? 

The Company requested a CertifiCaG of Convenience and 

Necessity to inaLaf l  snd operate B natural gas 

d i s t r i b u t i o n  ayatsm w;tthin t k a  a l e y  limits of YeZXZco, 
Tenneasee, Also,  I t  rsguented approval o f  a r a t e  t o  

customers u s i ~ l g  the gas, Fina l ly ,  it; requested 

approval o f  the conskruetien cost  t o  b u l l d  the Byatem 

and the f inencing arrangements necesasry $Q pay for the 

debt .  

Page 3 Direct, Thornpaon 
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10 

11 

12 

13 

14 

15 

16 

77 
18 

79 

I 20 

21 

22 

23 

24 

25 

26 

Q. La h e r e  8 need Far a natural .gas-.sy 

Tennessee? 

A ,  Yes, t h e  City of J e l l i c o  irs 8 muniaipal corporatian 

located i n  CempbaPS. County, Tennessee and 13 wfehout a 

neturef gas dlstrlbutfon sybtem. There i s  currantly a 

netad and demand for a natural gas distribution Bystam 

to provide natura’l gee to the o i t i z sna  of Jal’llco. Sn 

order t o  rrtlpply the need fw natural gaa t h e  JalISco 

City  Ceunael has awarded franahicrc to Ken Gas of . 
Tennessee, Inc. for’  the intent  and purpose of 

i n s t a l l i n g  and operating a naturel gas distribution 

ayatem within the  city llmits. 

Q. What i s  your recommendation to t h l a  ComrnissYon? 

A. f recommend t h a t  t h i s  Commission ef te r  viewing t h e  

Company's Rnd Stoff‘s t@stimony and e x h i b i t s  grant a 

Certificate of Convenience and Necessity t o  Ken Gas of 

Tennessee, Inc.  t o  operette a natural gas distrlbutlon 

system wlthin the  a i t y  l i m i t 8  of Je l l i oo ,  Tennesaee. 

8. How would you l i k e  t o  present your exh ib i t i e  with the ir  

ad juatmenta to the Commi8aion3 

A. As there met no aontroversSa1 lal%u@& Between the  

Company and rnyaelf, I would like to summarize eeah 

exhibit and provide P brief axplenation for adjustments  

Of m8keFbtaa ~fltgOr%kBnce, 

Sehedule 1 - Show 
f 5 P 8 t  five years o f  operation. 

Page 4 Direa.tr Thornpaon 
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5 

6 

7 

8 

9 "  
10 

t i  

12 

13 

14 

15 

16 

17 

18 

19 

I 

Schedule 2 - Shows for t h e  i n i t f a 1  I'iv 

operationu tote1 sales volume f o r  each c l a a s  of 

customer priced out using the propoiaed rales ,  Thls 

p r o v i d e d  tota l  revenwes from gas 3afes for the f i v e  

years. 
Schedule 3 - Purchase gas was computed baeed on the 

projected &ale8 volumes multiplied by tho gaa coat. per  

Mcf. Total coat Qf gas wad then adjusted for laas and 

unaccounted for gas e t  B reasonebZe rate of 2%. This 

prov ided  the t o t a l  colst of gas purchased. 

Schedule 4 - Other operating expenses of the Company 

were found t o  be f a i r  and reasonable by the S t a f f  end 

were adopted as presented.  

Schedule 5 - Shows other operating taxers that the 

Company i a  requtred by l a w  to pay 8 s  13 result  of doing 

bus iness .  

Franchise Tax i s  a t a x  impoaed on corporations for 

tbe privilege of engaging in business w i t h i n  t h e  S t a t e  

of Tennessee. The franchise t a x  shown was aornputed by 

20 a p p l y i n g  the statutory franchise  t a x  rate o f  

21 $100 to the net u t l l i t y  plant  i n  service 8 t  t h e  end of 

22 the Co?apanyrs fiscal yearc 
23 Gross Reustpto ia enother  t a x  t h a t  corporations 

24 pay for t h e  prlvilogfe o f  conducting bualnesso Gross 

25 receipts  was computed on t h e  toter revenues received 

26 leas the spplicabPe exemption for gas companies of 

27 $5000 mult ip l ier3  by the statutory gross receipt rate  of 

Page 5 Direct, Thompson 
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3 
4 

5 

6 

7 -  
8 

9 

10 

Generelly, gross rece ip t8  %axes w e  computed' on 

prior year b t a l  gross reoeipts and payeblp?! i n  the 

current year. But for a1rnpliat;ic purposes, gross 

receipts taxes ar ea2culated on t h e  cur ren t  Cote3 

revenues 

PSC Fe-, public  u t i L i L l e S  operating wlChin the 

S t a t e  of Tenneasee end subject to the control and 

Jurisdiction of the Commission must P8Y a fee for t h e  

inapeetlan,  c o n t r o l ,  and re,gulat;lon of the oompany. . 
The See is based on total revenues lesa a $5000 

11 exemption multiplied by the skatutory rate of 3%. 
12 Payroll Taxes, u t i l i t i e s  l i k e  other employers are 

13 requlred to pay a o c i a l  security and unemployment taxerr 

14 on t h e  wage6 and as lar iea  p a i d  to t h e i r  employees. The 

15 Company's payroZll t a x  was oomputed based on i t s  

16 proJeetted three ( 3 )  employees rnul t ip l fed  by the  

, 17 aPP~$Cfib'le skate and federa2 unemployment t a x  rates and 
18 social  security tax  rate=. 

59 Property Tax € B  based on appraised net book vaPue 
20 of' t h e  property In aerv ice ,  multiplied by the 

21 a p p l i c a b l e  sta%utory, equalization, city, aad aounty 

22 rates. The Cotnpany'r2 property t a x  shown was eomputed 

23 based on the aasesaed vrrltie of its property by the TPSC 

24 Assessment Diuia ion.  3n ?-ev.lew€ng the CompanyP e, f i l e d  

25 f i n a n c i a l  statements the S t a f f  notdd that tha Comgeny 

1 

26 " d i d  not  ishow operating s t h e r  taxes an an cxpenae of 

27 conducting busineaa, The Staff has corrected t h i s  by 
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1 .  

2 

3 
4 

5 
6 

7 

8 

9 
10 

11 

I 

12 

'13 
14 

15 

76 

17 

78 

19 
20 

21 

22 

23 

214 

25 

26 

I 

the  iacluslon of' other operating taxes in ika operattng 

expense section a8 ahown on Schedule 1. 

Schedule 6 - Dotallrs the Staff's celaulatian of Federel 

Xncome Tax and Tennessee Exclfae Tax for the f i r a t  f i v e  

Years of operations. The S t a f f  included 'the 5 

in year 5 placed on taxable income over $100,000. 

Intereat expense on t h e  l o a n  HBC) OQfnpUted by 

multiplying the  prodeated yearly rate base by the 

w e i i h t e d  cost of debt. Because interest expense I s  t & x  

deductible it must be deducted before arriving a t  

taxable income. 

After arr iv ing  at taxable income, the Staff computed 

excise tEtx uaing the statutory rake of 6% 8s shown on 

l i n e  7. Next ,  the Staff  computed FIT using s tatutory  

rates of 15%  fa^ taxable income up  t o  $ 5 0 , 0 0 0 ,  255 for 

income over $50,000 end up to $75,000 and 34% for 

income over $75,000. 

Schedule  7 - Shows the estimated r a t e  base f o r  the 

f i r s t  f ive  years of operat ions .  L i n e  1, Utility P l a n t  

in Service $1,000,000 represents %be Company's r 

estlrnsted cost  for the natural  gas ;sya.t;srn in JaZlico. 

L i n e  2, Working C a p i t a l  is a cash working a a p l t a l  

allowance t h a t  I s  Included in the rate base to  meet the 

day to day cost o f  providing w i c e 5  to the customer. 

LSne 4 ,  Accumulated Peprecfatton repreaenta the amount 

of depreciation which has been . accumulated through 

I 

Page 7 Direct,  Thompson 



1 

2 plant item8 ineluded in utility plant  in rrsrvtee. 

3 After oona i d  etr in g 3.1 o f  the above item&, t h e  

4 eratimated %he ratas baa 

5 OpQrat%ona 83 shown on Sahadule 7. 

6 raprasenta the inv stmant on whiah the Company should 

7 be allowed ~n opportunity t o  earn $I f a i r  rats of 

a return. 
9 Schedule 8. - Showa the oapitrtl  atrueture of‘ Ken h 6  of 

10 J e l l i c o .  The Comrnl~t8ion~s 8 t e f f  Eoonomrat estimeted a 

11 f a i r  rete 6f return to be 11,955. This  aondirrts of 

12 87.29% debt st a c o s t  of ll,gO% and of 12.71% equity a t  

13 a cost  o f  15%. 

14 Schedule 9 - D e t a i l s  the depreciation expenae achadule 

as oomputed by the Cornmisston~s a t a f f  En ineer. Total 
$524/.2”/9Rf45 

1 5  

16 depreafetfon sxpenea was oomputed t o  be &&&39 wfth a 

17 composite rete of ,024239. 
18 n Doe8 this sanclude your tctsttmeny? 

19 A. Yes. 

” 
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NQ rn - Cepikil cost; weighted 

Struatwe R ~ t a  h c  

A/ Company's Workpapera. 
B/ Staff E O O n o ~ i i S t ' 8  equity cost rata estimation. 
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ScpMdUls 3 

-Line 
NO o 

_Iu_I_ 

1 

2 

3 

4 

5 

6 

7 

8 

9 
10 

11 

12 

PUnt Accounts 

Recetvlng Station 

Diatriot Regulator 

DJertributiorr b i n s  

Service LSnas 

Metera 

Service Regulators 

Induatrf a1 Sat8 

Cast 580 Bar~khogl 

Service Truck 

Fusing Maahine, 
Tools h Equipmnt 

Computar & Offlce 
Equipment 

Total 

@ bposite Bate 

hvaatrmsnt Rate 
wu 

II 

3 008 

3.00% 

2.00% 

2.50% 

3.00% 

3.00% 

. 3.00% 

60 70% 

lO*OOS 

3.00% 

5.0041 

LIfe 

525 

250 

SOURCE: ktr, Ted Tingley, cOamissionos Enginmi-. 



EXHIBIT C 

January 15, 1990 

~ r .  Ralph Dennis 
Kentucky Public Servics Commission 
p. 0 .  Box 615 
Frankfortl Kentucky 40602 

Re: Jellico, TN natural gas oystsm 

Dear' ML. ~ennis ; :  

In response to your reuueBt for information several 

JAN Ip 1990 
DIViSlON OF UTILITY 

ENQ I NEERlNO B SERVICES 

0 

residents 
of Jeliico t h a t - l i v e  i n  Kentucky Just acraeek the Tenneaeoa 
s t a t e  line have requested natural gas service. 

Natural  gas far the  Sellico gas system i s  supplied by D e l t a  
Natural 8nnr Company, Znc. from an M/R s tat ion in Kentucky. A 
?(f) exemption waa Issued by FERC fo transport natural gaa 
across the Kentucky-Tennessee border. 

M t .  EarnedE F. Burke, Gae Bafety Inspector for the Tennessee 
Publio Service Cornmissfan is the inspector: f o r  the gas system. 
Hia office phone is (615) 741-2844 and home phone is (615) 395-4655. 

ff agreeable w i t h  t h e  Kentucky Public Service Commfsaion natural 
gas will be supplied to the Xentucky residents under t h e  same 
conditions a8 the residents  in Jcsllico, T8tlneS8e8, Thier wouLd 
have to be subject  to T8nneS80e Fublltu Service Cornm&saion 
approval and acceptance, 

A f t e r  yollr planned February 1, 1990 inspection v i s f k  to Jel l fco  
additional information w i 3 1  be p~ovI(%uc!l if needed. 

Your asaie;tance and conaideratian i n  thfe matter is appreciated. 

Respectfully yours, 

WaLton R. Haddix 

cc Opal Leach 

enclosure 

.. . 



Mr. Ralph E. Damis 
,Nanager, Gas Btanch 
public  service cammisaion 
730 Scheakel Lane 

Frankfort, KY 40602 

Dear Ralph: 

P a  0. BOK 615 

December 7 ,  1989 

I am pleased to relspond Co your letter of November 13, L969 
EegardSng J f a l f i C o  Gas utility's interest An serving certa5.n 
residenthi in Kentucky. 

Z have recently talked w i t h  Mt. Earl Holsapplua of JellSco 
Gas Utility and he has informed m e  that there may be as many as 
Zifty ( 5 0 )  residents a;E Kentucky that could be fetasfbly aerved 
by Jellica Gas UkLLLity. It: would not be Eeaeible for D e l t a  to 
directly serve thew prospsotive customers. 

Delta has no objection to Jellico Gas UtLlFky eerving 
cudxmerrs in Kentucky provided that Jellico Gas U t $ l l t y  dbes not 
attempt to duplfcate servfce proviaed by Delta. 
that the guestion of jurisdiction should be Beteminad by the 
respective Public Service Commissfoneand D e l t a  has no opinion 
on k h i ~  issue. 

\ 

It: is OUT f e e l i n g  

We encourage the respective Publ i c  Service Commissions 
to tesalva this issue in such a manner that reaidenta of the 
5eLl.3~0 area w i l l  not be discouraged from obta inhg  natural gas 
aetvicer + 

We appreciate the oppoztunity ta respond and if I can be oe 
any further ass i~ tanoe  p b a m  contact ma at your convenlencm. 

MrkeC~ag an8 Public mXatfone 



8 .  . ." , I . ,  ; 

May 9, 1990 
M A Y  2 9 1390 

Mr. Lee M .  McCracken WBLlC SERVEE 
Execurive Direcyo: COMMlSSlOH 
Kentucky Public Service Commission 
730 Schenkel Lane 
P . O .  Box 615 
Frankfort, KY 40602 

Re: Jellico Gas Utility, Inc. 

I I  Dear Mr. McCracken: 

I have reviewed your letter which proposes that the- Tennessee 
Public Service Conmission extend its jurisdiction of Jellico Gas 
Utility, Inc. to approxlmately 5 7  perspective customers in 
Kentucky. We have had similar arrangements with Commissions in 
other sTaces caniiguous to Tennessee and believe that this 
Sroposal  is feasible. I reconmend that the Kentucky Conmission 
issue an order ~iving Jellico Gas Utility authority to operate in 
ihe proposed territory pursuant to the rates and terns approved by 
the Tennesses Ccmission. He would regLtlate the entire sysrem as a 
wnole including raies, service and safety. When we issue an order" 
wich respect to the company, it could be sent to your Commission 
f c r  ratification with respect to the Kentucky service. I see no 
groblen with the Kentucky PSC reviewing the situation periodically 
to determine If it wishes to reassert jurisdiction over the 
Kentucky customers. 

I am referring the matter to Glynn Blanton, our  Director of 
Gas Pipeline Safety and D. Billyc Sanders, Assistant General 
Counse l  to continue to work with you on the d e t p s .  

c :  Glynn Blanton 
D. Billy? Sanders 
Walton Haddix, J c l l i c o  Gas Utility, Inc. 
Paul Allen, Executive Director 
Hal Novak, Accounting Division 



Schedule 2(a)-4 

Fentress, Tennessee Natural Gas Transmission Pipeline and Stations Description 

FENTRESS ROW EXPLANATKIN 

GASCO supplies natural gas to individual customers whose properties lie within the B & W 
Pipeline that GASCO’s wholly owned subsidiary, The Titan Energy Group, Inc. (TTEG) 
currently o m .  Each customer has an individual meter off the B & W Pipeline. Further 
information is as follows. 

2. REDACTED 

3. REDACTED 



Transmission Station. 

Seller currently has six individual meters at the following service points on the B&W Pipeline: 

(i) REDACTED 

(ii) REDACTED 

(iiiJ REDACTED 

(iv) REDACTED 

@)I REDACTED 
(vi] REDACTED 



EFORE THE TENNESSEE REGULATORY AUTHORITY 

AT NASHVILLE, TENNESSEE 

August 22,2001 

IN RE: 

DOCKET NO. 01-00113 
PETITION OF GASCO DISTRIRUTION 

RYRDSTOWN, TENNESSEE FRANCHISE ) 
SYSTEMS, INC. TO APPROVE ) 

INITIAL ORDER APPROVING PETITION OF GASCO DISTRIRUTION SYSTEMS, 
INC. FOR APPROVAL OF A GRANT OF A PRIVILEGE OR FRANCHISE BY T O W  

OF BYRDSTOWN, PURSUANT TO TENN. CODE ANN. 0 65-4-107 

This matter is before the Tennessee Regulatory Authority (“Authority or “TRA”) for 

consideration of the Petition of Gasco Distribution Systems, Inc. (“Gasco” or the “Petitioner”) 

for approval of the franchise or privilege granted to Gasco by the Town of Byrdstown, Tennessee 

(“Byrdstown” or the “Town”). On April 10,2001, a hearing was held before Hearing Officer J. 

Richard Collier, for the purpose of allowing Gasco and Byrdstown to introduce evidence in 

support of thcir request for approval of Gasco’s Petition, the Byrdstown Natural Gas Franchise 

Ordinance of 2000 (“Byrdstown Ordinance”), and the franchise for natural gas service granted to 

Gasco by Byrdstown. 

After carekl consideration of the Petition, the Byrdstown Ordinance and the entire record 

in this matter, including testimony from Gasco and Byrdstown, thc Hearing Officer approves the 

Petition, the Byrdstown Ordinance, and the franchise granted to Gasco by Byrdstown. 



Background 

On December 8, 1993, the Tennessee Public Service Commission (“TPSC”) entered an 

Order approving the transfer of a certificate of public convenience and necessity (“CCW) for the 

operation of a natural gas distribution system from Jellico Gas Utility, Inc. to Gasco.’ The CCN 

permitted Gasco to operate the gas system within Jellico, Tennessee. Gasco’s CCN was 

amended2 on June 12, 1997 to include Pickett County, Tennessee, which is the county where 

Byrdstown is located. Also, on June 12, 1997, the Authority entered an Order approving a 

franchise agreement between Gasco and Pickett County, which provided for Pickett County to 

receive a franchise fee of two percent (2%) of Gasco’s net natural gas sales in exchange for an 

exclusive franchise to supply natural gas service in Pickett County, not including the Town of 

Byrdstown, for forty (40) years.3 The Authority’s Order specifically stated that Gasco would file 

a separate franchise agreement with the Town of Byrdstown at a later date. On February 1, 

2001, Gasco filed its Petition for approval of a franchise granted to Gasco through the Byrdstown 

Ordinance, said franchise being the subject of this docket. 

The Bvrdstovvn Ordinance 

‘ On November 13,2000, the Town of Byrdstown passed Ordinance 00-2, which grants to 

Gasco a franchise, 

[t]o operate and maintain a gas system in the town of Byrdstown, 
Tennessee. Including a system of gas mains and service pipes for the 
purpose of transmitting and distributing gas in, upon, across, along and 
under the highways, streets, avenues, roads, alleys, lanes, ways, utility 
easements, parkways and other public ground of the town of Byrdstown, 
Tennessee? -. 

See Order, Petition of Gasco Distribution Systems of Tennessee, Inc. for Approval of Transfer of Authority to 
Provide Utility Services and of Plant and Facilities fiom Jellico Gas Utility, inc., to Gasco Distribution Systems of 
Tennessee, Inc.. TPSC Docket No. 93-07841. December 8, 1993. ’ Order Anzcwding Crrtjfjcale qf Convenience and Necessity, In re. Petition of Gasco Distribution Systems, Jnc. to 
Amend its Certificate of Convenience and Necessity, TRA Docket No. 97-001 17. June 12, 1997. 
’ Order Approving Pickett Coun!~ Fmnchise. In re: Petition of Gasco Distribution Systems, Inc. to Approve Pickett 
County Franchise, TRA Docket No. 97-00385, June 12, 1997, p. 2.  ‘ Byrdstown Ordinance, p. 1. 

i 

2 



Section 3 of the Ordinance provides as follows: 

There is hereby granted by the Town of Byrdstown, Tennessee, to Gasco 
Distribution Systems, Inc., its successors and assigns, the exclusive right, 
authority, privilege and franchise to erect, construct, operate and maintain 
a system of gas mains, service pipes, regulator [sic1 all other necessary and 
appropriate equipment and facilities for the transmission and distribution 
of gas in, upon, across, along and under the highways, streets, avenues, 
roads, alleys, lanes, ways, utility easements, parkways and other public 
grounds in the present or fiture corporation limits of the Town of 
Byrdstown and in the environs of said Town, and to import, transport, sell 
and distribute gas, whether natural, manufactured, or mixed, within the 
Town and its environs, for the supplying and selling of said gas to said 
Town, and the inhabitants, institutions, and business thereof; and for such 
purposes to construct, operate, maintain, renew, replace, repair, and extend 
all necessary gas mains, service pipes and other appliances, fixtures, and 
facilities as may be necessary for said purposes, to-wit: the transmission, 
distribution and sale of such gas to said Town and the inhabitants thereof, 
for domestic, commercial, industrial uses, and such other purposes for 
which it is or may hereafter be used. 

A fianchise fee is established in Section 13 of the Ordinance as follows: 

Subject to approval by the Tennessee Regulatory Authority, the 
Town shall bill a surcharge up to two percent (2%) of the natural gas sales 
exclusive of taxes and other charges firom any customer of Gasco 
Distribution Systems, Inc. located within the h c h i s e  area granted by the 
Town. "he Company shall include said surcharge as a separate item on its 
bills to its customers in the Town and shall pay said amount received fi-om 
its customers to the Town within twenty-one (21) days after receipt. 

Section 4 of the Ordinance establishes a franchise term of twenty (20) years with 

automatic renewals consisting of twenty (20) year terms, subject to termination. Section 5 

provides that all construction, operation, and maintenance in relation to the franchise shall 

comply with all applicable engineering and safety codes, including those of the TRA. Section 10 

further provides that the Ordinance is subject to and incorporates all rules and regulations of the 

TRA. In addition, under Section 12, Gasco is not permitted to sell or transfer the rights 
*- 

conferred to it by the Ordinance without obtaining the approval of the TRA. Section 19 requires 

Gasco to obtain all necessary approvals for operation from the TRA. 
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Section 14 of the Ordinance provides grounds for termination of franchise by Byrdstown, 

including: 

C. The Company fails to use reasonable diligence in making natural gas 
available to all residents of the Town. Reasonable diligence requires 
availability to at least sixty percent (60%) of the Town residents within 
twenty-four (24) months of the granting of this franchise. Reasonable 
diligence requires availability to ninety percent (90%) of the Town 
residents within forty-eight (48) months of granting the franchise, and 
availability to one-hundred percent (100%) of the Town’s residents within 
seventy-two (72) months. For purposes of this section, Town shall mean 
the political boundaries of the Town on the date of the enactment of this 
Ordinance. 

Further, Sections IS and 20 of the Ordinance set forth the circumstances and conditions 

under which the fi-anchise may be considered terminated and the resulting conveyance or 

abandonment of the natural gas system. Section 15 specifically provides: 

In the event Company ceases to operate the utility for more than 
ninety (90) continuous days or in the event the authority to operate the 
utility is revoked or terminated by the Tennessee Regulatory Authority or 
in the event the franchise is terminated by the Town, then and in that 
event, the Company shall have the option, but not the obligation to convey 
the natural gas system to the Town for the Fair Market Value of the 
system as determined by the American Arbitration Association. The 
Town shall have ninety (90) days to accept or reject the conveyance of the 
system for fair market value. 

Travel of this Case 

On February 1,2001, pursuant to Tern. Code Ann. 5 65-4-1 07, Gasco filed its Petition of 

Gasco Distribution Systems, Inc. to Approse Byrdstown, Tennessee Franchise (“Petition”) to 

provide natural gas services in Byrdstown, Tennessee. The Petition states that the franchise will 

result in gas services being provided in areas where service is not currently available. Further, 

the Petition states, 
-- 

Both Gasco and Byrdstown believe that approval of this franchise 
will serve the public interest by bringing gas service, new industry, 
and jobs to Byrdstown.s 

Petition, February 1, 200 I ,  p- 1 
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On March 27, 2001, the Authority issued a Notice setting this case for Hearing on 

April 10,2001. The Notice was sent to the parties and, pursuant to Tenn. Code Ann. 0 65-4-203, 

to other persons potentially interested in this matter. At the regularly scheduled Authority 

Conference held on April 3, 2001, the Directors appointed the General Counsel or his designee 

Hearing Officer in this matter to render a decision on the merits of the Petition. At the request of 

the Petitioner, the pre-filing of testimony was waived and live testimony and documentation 

pertaining to the Petition and franchise were presented at the Hearing. 

Hearing; 

The Hearing on the merits was held on April 10, 2001, with the following attorneys 

appearing on behalf of Gasco and Byrdstown: 

Gasco Distribution Systems, Inc. - Henry Walker, Esq., Boult, Cummings, Conners & 
Berry, PLC, 414 Union Street, Suite 1600, P.O. Box 198062, Nashville, Tennessee 
37219; and 

Town of Byrdstown - Phillip M. Smalling, Esq., Hassler & Smalling, West Main Street, 
Byrdstown, Tennessee, 38549. 

Members of Authority’s Energy and Water Division and Gas Pipeline Safety Division attended 

and participated in the Hearing. A representative of the Consumer Advocate and Protection 

Division, Ofice of the Attorney General, attended but did not participate in the Hearing. 

Although interested utility districts, municipalities, and counties were provided notice of the 

Hearing pursuant to Tenn. Code Ann. 9 65-4-203(b), no representatives of these entities were in 

attendance. There were no members of the public-at-large in attendance. ..- 
During the Hearing, the following filings were made a part of the evidentiary record: the 

Petition, the Ryrdstown Ordinance, and documentation reflecting Gasco’s proposed service to 

Ryrdstown. Charles Hercher, vice president of operations for Gasco, and Paul Jordan, Mayor of 

the Town of Byrdstown, testified in support of the Petition. Both witnesses were examined by 
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counsel for Gasco and Byrdstown and responded to questions from the Authority. Gasco was 

directed to file specific exhibits after the Hearing. Late-filed exhibits included maps showing the 

location of gas service and copies of court orders relating to the termination of a previous gas 

fianchise between the Town of Byrdstown and Ken Gas of Tennessee, Inc., Ken Gas of 

Byrdstown, Inc., and Kenneth R. Turner. At the conclusion of the Hearing, the Hearing Officer 

took all the remaining matters under advisement. 

The Petitioner's Proof 

Charles Hercher testified on behalf of Gas& as the first witness. Mr. Hercher described 

Gasco's proposal to provide natural gas service to citizens of Byrdstown. Mr. Hercher testified 

that Gasco already has several large industrial customers in the Byrdstown area and by extending 

loops around Byrdstown with lateral connections, dasco could serve around 250 customers in 

Byrdstown within a three (3) year time period.6 Any additional financial burden to Gasco to 

operate and maintain the proposed system would be minimal because Gasco already has 

employees in the Byrdstown area servicing Gasco's industrial c~s tomers .~  

According to Mr. Hercher, at the present time the citizens of Byrdstown rely on propane 

as their heating fuel. Several years ago the Town had natural gas service from local wells for a 

short period.8 Mr. Hercher testified that the franchise is in the best interest of Gasco and of the 

people of Byrdstawn because the town could replace a more expensive fuel source, propane, 

with less expensive natural gas. Gasco in turn, would gain a larger customer base in the 

Byrdstown area, which would provide some added revenues without much added expense.9 At 

the conclusion of the expansion project, Gasco expects to have approximately 256c~stomers. '~ 

' See Transcript of  Hearing, April 10, 2001, pp. 6-14 (Testimony of Mr. Charles Hercher, Vice President o f  
Operations for Gasco). 

Id., at pp. 14-15. ' Id., at pp. 16-1 7. 
' ~ d . ,  at p. 15. 
lo hi., at pp. 17-18. 
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Mr. Hercher testified that Gasco plans to conduct a street-by-street survey in Byrdstown 

to determine what certain percentage of residents desire service fiom Gasco and then lay pipe 

according to the survey. Gasco is already serving customers outside of the city limits through a 

franchise in the County that permits it to serve the Hutchison plants." According to Mr. 

Hercher, Gasco has more than enough firm capacity to provide service to customers, in part 

because Gasco bought extra capacity in the summer of 2000.'2 Gasco is considering using part 

of the gas distribution system already in the ground in Byrdstown, primarily some four-inch 

plastic lines in the downtown area, and will be testing this section to determine whether it is 

operable. ' ' 
The system Gasco will install will be one hundred percent (100%) plastic, so very little 

maintenance will be required once construction is completed. Mr. Hercher testified that Gasco 

will probably subcontract much of the constru~tion.'~ Once the system is in operation, Gasco 

will be checking meters, pressures, and regulators." Mr. Hercher stated that Gasco has not 

determined the cost to the consumer to tap onto Gasco's line. In the past, a tap fee-of $150 has 

been requested in most areas, with a cost for the service line of around $1 .OO per foot.I6 

According to Mr. Hercher, the supply point for the gas supplied to Byrdstown will be 

south of Deer Lodge, Tennessee, originating in Morgan County and traveling through Fentress 

County.I7 Mr. Hercher stated that the service line from which the proposed service will be 

-- - 
" Id., at p. 18. See Order Approving Picket County Franchise, TRA Docket No. 97-00385, June 12. 1997. Gasco 
obtained approval of a special contract with Hutchinson Byrdstown Limited Partnership through the Authority's 
Order in TRA Docket No. 97-00386, June 12, 1997. 

Id., at p. 20. 
Id., at pp. 2 1-22. 
Id. at p, 24. 
Id". at pp. 24-25. 

I' ~ d . ,  at p. 26. 
Id.. at p. 38. I7  
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